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PRESCRIBED   MODE  OF  REPORTING. 


Section  3222 — ^Revised  Statutes.  All  cases  in  which  any  judgment 
shall  be  pronounced  shaU  be  reported^  except  such  as  present  only 
questions  of  fact,  or  in  which  damages  may  be  allowed,  as  for  a  frivol- 
ous appeal.  But  the  reporter  shall,  at  his  discretion,  report  the  several 
eases  more  or  less  at  large,  according  to  their  relative  importance,  so 
as  not  to  increase  unnecessarily  the  size  of  the  volume. 

The  report  of  each  case  shall  contain  : 

First — The  title  of  the  case. 

Second — The  name  of  the  judge  and  court  from  which  the  appeal 
was  taken,  and  if  tried  by  a  jury,  the  fact  shall  be  stated. 

Third — The  names  of  counsel. 

Fourth — Concise  notes  at  the  head  or  in  the  margin  of  each  case,  of 
the  points  decided. 

Fifth — ^A  statement  of  the  facts  of  each  case  taken  from  the  record, 
when  necessary  to  explain  the  decision  of  the  court.  Mention  shall 
also  be  made  of  application  for  a  rehearing  when  important  to  a 
proper  understanding  of  the  decision. 

Each  volume  shall  contain  a  list  of  all  the  cases  reported,  arranged 
alphabetically  in  the  names  of  the  plaintiffs  and  defendants,  and  a  list 
of  all  cases  determined  within  the  period  embraced  by  the  volume, 
but  not  reported,  together  with  a  copious  index. 
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This  artiole  does  give  to  the  party  claiming,  etc.,  instead  of  does  not, 
page  307. 
790,  for  900,  page  377. 
Yendee,  for  vendor,  in  syllabns,  page  431. 
Collation,  for  eolation,  in  syllabns,  page  183. 
3227,  for  3237,  page  82. 
Where,  for  here,  page  141,  syllabus. 
Individually,  for  individuality,  page  222,  syllabus. 
District  court,  for  this  court,  page  609. 
In,  for  on,  page  305. 

OMISSION. 

For  the  dissenting  opinion  of  Justice  Wyly  in  the  case  of  the  State 
V.  Zack  McFarland,  see  page  671. 
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SUPREME  COURT  OF  LOUISIANA, 

AT 

3srEi^w    o:E=i.iLiE].A.nsrs- 


JANUARY,   1873. 

JUDGES  OF  THE  COURT : 

Hon.  John  T.  Ludelino,  Chief  Justice, 

Hon.  J.  G.  Taliaferro, 

Hon.  R.  K.  Howell, 

Hon.  W.  G.  Wyly, 

Hon.  J.  H.  Kennard,* 

Hon.  p.  H.  Morgan. 

A.  P.  FIELD  AUornev  General. 


-  Associate  Justices, 


-♦-•-•- 


No.  2527. 
Cincinnati  Insurance  Company  v,  William  C.  Harrison  et  als.         25     2 

113    410 

The  proTidoxiB  of  the  Code  of  Practice  relating  to  oyer  do  not  apply  to  a  document  filed  in 

a  csnae  in  court. 
The  lou  of  an  appeal  bond  being  established,  •secondary  evidence,  either  written  or  oral, 

may  be  introduced  to  prove  the  alleged  signature  of  the  defendant  to  the  bond  as  surety. 

\ 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Orleans.  Oooley, 
J.  L.  Madison  Day  and  BentincJc  Egan,  for  defendant  and  appel- 
lant.   Hornor  &  3ened%et^  for  plaintifif  and  appellee. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly. 

Taliaferro,  J.  The  plaintiffs  having  obtained  judgment  against 
the  defendant,  Harrison,  for  $590  60  with  interest,  the  latter  appealed. 
About  eighteen  months  afterwards,  and  after  an  execution  had  issued 
on  the  judgment  and  been  returned  not  satisfied,  the  plaintiff  sued  J. 
S.  Symonds  as  surety  on  the  appeal  bond.  This  defendant  excepted 
to  the  proceeding  and  prayed  oyer  of  the  bond  sued  upon.    His  excep- 

*Hoir.  P.  H.  Morgan  succeeded  Mr.  JuancE  Krnnard  on  the  first  of  February. 

I 
I 


SUPREME  COURT  OP  LOUISIANA, 


Cincinnati  Insarance  Company  v.  Hairiaon  et  ala. 


tioD  was  overruled,  and  he  answered  by  general  denial.  Judgment  waa 
rendered  against  Symonds,  as  surety  on  the  appeal  bond,  for  the  same 
sum  that  judgment  had  been  given  against  the  defendant  Harrison. 

The  surety  has  appealed. 

Two  bills  of  exception  are  presented  in  the  record.  The  first  is  as 
to  the  refusal  of  the  judge  to  grant  his  prayer  for  oyer  of  the  bond, 
which  it  appears  was  missing  and  could  not  be  found  at  the  time  of 
trial.  The  reason  assigned  by  the  judge  for  this  refusal  is  that  the 
provisions  of  the  Code  of  Practice  relating  to  oyer  do  not  apply  to  a 
document  which  had  been  filed  in  a  cause  in  court.  We  think  the 
ruling  correct,  ancl  ior  the  reasons  assigned  by  the  judge  a  quo.  The 
second  bill  of  exceptions  is  to  the  admission  in  evidence  in  the  court 
below  of  the  record  iu  this  case  from  the  Supreme  Court,  to  show  the 
liability  of  Symonds  as  surety  on  the  appeal  bond,  the  original  bond 
being  lost.  The  objection  was,  that  the  proceeding  by  rule  taken  by 
plaintiff  to  render  Symonds,  defendant,  liable  as  surety  was  not  a  suit 
on  a  lost  instrument;  the  record  was  not  competent  evidence  to  provo 
that  Symonds  signed  the  appeal  bond  as  surety.  We  think  the  ruling 
correct.  The  los^s  of  the  bond  being  established,  secondary  evidence,, 
either  written  or  oral,  might  be  resorted  to  to  establish  the  alleged  sig- 
nature of  the  defendant  to  the  bond  as  surety.  We  think  the  whole 
evidence  together,  a  part  of  which  consists  of  the  testimony  of  the 
defendant's  attorney,  abundantly  establishes  the  signature  of  Symonds 
to  the  appeal  bond  as  surety,  and  we  are  satisfied  that  the  jtt<^gment 
of  the  lower  court  is  correct. 

Judgment  affirmed. 


No.  4476. 

Statr  of  Louisiana  ex  rel.  Attorney  General  and  on  the  informa- 
tion of  the  Returning  Oflftcers  of  Election  v.  Jack  Wharton  et  als. 
A-  P.  Field,  Intervenor. 

Where  on  the  thinl  of  December,  1872,  Judgment  was  rendered bj  the  Eighth  District  Coart, 
parish  of  OrleanH.  dissolviiii;  the  injunction  j^anted  by  that  court,  and  dismissing  th» 
suit,  and  said  Judgment  was  not  signed  until  the  second  of  January,  1873,  after  the  case 
was  transferred  to  the  Sui  erior  District  Court  recently  created,  and  wliere  on  appeal  a 
motion  was  made  to  dismiss  the  same  on  the  ground  that  the  Judgment  rendered  did  not 
require  signatun*.  and  no  appeal  could  then'fore  be  taken  after  the  lapse  oi  ten  days  from 
its  rendition ; 

Held— That  the  Judgment  dissolving  the  iivJunction  and  dismissing  the  suit  was  a  final  one, 
and  no  appeal  ctmld  be  taken  from  it  until  it  was  signed,  whieh  wfs  on  the  second  of 
January,  1873,  and  that  the  appeal  was  properly  made  returnable  within  ten  days  from 
that  date. 

The  law  creating  the  Superior  District  Court  authorized  the  Judge  thereof  to  do,  in  the  cases 
transferred  to  it  £h>m  tlie  Eighth  District  Court  which  was  abolished,  what  tho  judge  of 
the  latter  could  have  done. 

Whether  the  appointment  of  either  of  said  judges  by  the  Governor  was  unconstitutional  and 
Toid  can  not  be  determined  in  such  a  collateral  manner  as  on  a  motion  to  dismiss. 
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Wbere  the  appointment  of  the  Jndge  was  expressly  authorized  by  the  statute  creating  the 
oonrt,  as  in  the  case'  of  an  orifdnal  vacancy,  whether  this  might  or  might  not  he  snstained 
as  constitutional,  in  a  proper  proceeding,  is  a  question  not  to  be  settled  in  this  case 
in  which  the  Judge  is  manifestly  an  officer  de  facto  at  least ;  and  his  acts  mnst  be 
recognized  Jast  as  those  of  an  officer  de  jure,  nntil,  ax>on  a  regular  trial,  he  is  disclosed 
not  to  be  an  officer. 
Where  the  affidavit  of  the  appellant  declares  that,  as  a  member  of  the  State  Election  Return- 
ing Board,  his  pecuniary  interest  in  the  »uit  exceeds  one  thousand  dollars,  and  where  a 
reference  to  act  Ko.  73  of  1871,  p.  16S,  shows  that  an  appropriation  was  made  for  the 
compensation  of  the  same  returning  officers ; 
Held— That  this  mode  of  establishing  an  appealable  interest  under  such  oircumetanoea  is 
ftdly  sanctioned  by  onr  Jurisprudence. 

The  object  of  the  limitation  in  the  constitution  to  the  Jurisdiction  of  the  Supreme  Court  is 
simply  to  exclude  from  it  such  contr'^versies  as  are  of  minor  importance. 

Where  the  interest  of  the  State  and  of  the  people  of  the  State  in  the  correctness  of  the 
ruling  of  the  Judge  a  quo  is  of  such  magnitude  as  in  this  case,  the  court  will  not,  on  a  bald 
technicality,  refuse  to  entertatu  Jurisdiction  of  the  cause,  even  if  there  were  no  pecuniary' 
interest  shown,  which,  however,  ii  not  the  case  in  this  suit. 

Where  the  matter  in  dispute  involved  in  the  suit  is  such  as  to  demand  or  authorize  the  action 
of  this  court,  the  light  to  appeal  is  granted  by  article  571  C.  P.  to  third  persons  who  allege 
that  they  are  aggrieved  by  the  Judgment  rendered  in  a  suit  between  other  parties. 
The  law  does  not  say  that  such  Judgment  shall  be  ret  judicata  against  the  third  persons 
to  entitie  them  to  appeal. 

The  appeal  must  be  sustained  where,  as  in  this  case,  the  appellant  has  made  the  requisite 
allegations  supported  by  his  affidavit  and  has  made  it  apparent  that  he  is  aggrieved  by 
the  Judgment  appealed  ftom,  which  annuls  the  authority  by  which  he  was  declared  to  be 
elected  Attorney  General  of  the  State,  whose  salary  is  live  thousaud  dollars  per  annum, 
and  sets  aside  the  return  of  the  election  board  which  is  the  foundation  of  his  title  to 
office. 

Where  it  was  alleged  that  appellant  had  no  interest  to  appeal  on  the  ground  that  the  Betum- 
ing  Board  had  exercised  its  authority  on  his  behalf  and  vraa  functus  officio  ; 

Held— That  appellant  had  an  interest  to  have  it  decreed  that  the  Board  of  Returning  Officers 
was  legal  at  the  time  it  declared  his  election. 

The  objection  tliat  full  ten  days  was  not  allowed  in  this  case  to  bring  up  this  appeal  is  without 
torce.  The  law  directs  that  iu  such  cases  the  appeal  shall  be  returnable  within  ten  days 
after  the  Judgment  of  the  lower  court  The  return  day  may  be  less,  but  not  more  than 
t«n  days. 

It  was  immaterial  at  whose  Instance  the  Judgment  was  signed.  The  law  requires  the  Judge 
to  sign  all  definitive  Judgments. 

Where  it  was  contended  that  a  membership  of  the  Board  of  Returning  Officers  was  not  an 
office  within  the  contemplation  of  the  law.  and  therefore  that  the  suit  should  not  be 
brought  under  the  intrusion  act ; 

Held — That  tt^e  members  of  the  board  are  designated  as  officers  in  the  act  itsell  creating  it, 
and  that  they  come  within  the  legal  definition  of  the  word. 

Where  the  claims  of  individuals  come  in  conflict  it  is  the  true  province  of  the  Judiciary  to 
decide  what  they  rightfully  ate  under  the  constitution  and  the  laws,  rather  than  to  decide 
whether  the  constitution  and  laws  have  been  rightlully    r  wisely  made. 

Where  two  sets  of  officers  claim  to  be  the  legal  Board  of  Returning  Officers,  i  is  difficult  to 
conceive  why  this  is  not  a  Judicial  question. 

The  Grovemor  is  not  vested  with  the  extraordinary  discretion  to  determine  who  are  the 
returning  officers  under  the  law. 

The  law  of  the  twentieth  November,  1872,  relative  to  elections,  did  not  repeal  the  election 
law  of  1870,  which  created  the  Board  of  Returning  Officers,  and  did  not  destroy  their 
office.    It  was  merely  a  revision  and  re-enactment  of  the  former  with  emendat  ons. 

The  provisions  of  the  act  of  187S  were  intended  to  apply  only  to  elections  held  under  it  after 
its  passage,  and  by  no  correct  or  admissible  rule  of  construction  can  its  repealing  clause 
be  held  to  defeat  an  election  hml  under  the  previous  law,  when  the  results  thereof  were 
not  yet  ascertained. 

The  Governor  is  not  vested  by  the  act  of  1873  with  authority  to  appoint  the  officers  of  the 
Returning  Biard  of  Election. 

The  Governor  was  wholly  without  legal  right  to  suspend  or  remove  the  Secretary  of  State 
de  facto,  recognized  as  such  by  a  court  of  competent  Jurisdiction  and  by  himself. 


SUPREME  COURT  OF  LOUISIANA, 


state  ex  rel.  Attorney  General  v.  Wharton  et  als. 


The  extrusion  and  exclusion  of  Bovee,  the  Secretary  of  State  de  Jure  fh>m  the  office  by  the 
Governor  did  not  and  could  not  vest  in  said  Governor  the  control  of  ihe  office  -with  the 
right  to  put  in  and  put  out  the  occupants  thereof  at  his  pleasu  e.  There  was  no  vacancy 
in  the  office  of  Secretary  of  State,  Bovee,  the  incumbent  de  jure,  who  was  only  excluded 
or  suspended,  and  whose  office  was  in  the  meanwhile  filled  by  Herron,  the  Secretary  of 
State  de  facto ;  and  yet  Wharton  was  appointed  Secretary  of  State  without  reference  to 
any  removal  or  vacancy.    The  commission  is  without  effect. 

Wharton,  not  being  legally  commissioned  Secretary  of  State,  could  not  as  such  be  ex  ojleio  a 
member  of  the  Returning  Board.  There  is  no  evidence  that  he  was  elecUnl  member  of 
the  board,  and  it  is  not  satisfactorily  shown  that  be  did  take  the  required  oath  as  a 
member. 

Hatch  and  Da  Ponte  were  not  legally  elected  members  of  the  Returning  Board.  The  law 
provides  that  "  in  case  of  any  vacancy  by  death,  resignation  or  otherwise  by  either  of  the 
board,  then  the  vacancy  shall  be  filled  by  the  residue  of  the  Board  of  Returning  Officers.*' 
Warmoth,  Lynch  and  Herron  were  the  residue,  of  whom  two.  Lynch  and  Herron,  voted 
for  Longstreet  and  Hawkins,  and  Warmoth  voted  for  Hatch  and  Da  Ponte. 

Bovee,  the  Secretary  of  State  de  jure  acted  as  assistant  secretary  of  the  said  board  until  he 
was  restored  to  his  office  under  the  decree  of  this  court,  after  which  he  vot«d  as  a 
member  of  the  Board. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Lynch, 
judge  of  the  Fourth  District  Court,  acting  in  place  of  Hawkins, 
recused,  tellows  and  Bayy  for  A.  P.  Field,  intervenor  and  appellant. 
Bemmes  <&  Molt,  for  defendants  and  appellees. 

Justices  concurring :     Ludeling,  Howell  and  Taliaferro. 

Justices  dissenting:    Wyly  and  Kenuard. 

The  opinion  of  the  court  was  delivered  by  Howell,  J. 

The  petition  of  tl>e  State  on  the  relation,  etc.  in  this  case,  represents 
that  H.  C.  Warmoth,  F.  J.  Herron,  John  Lynch,  James  Longstreet  and 
Jacob  Hawkins,  constitute  the  legal  board  of  returning  officers  and 
are  duly  qualified  as  such,  for  making  the  returns  of  the  elections  held 
in  this  State  on  the  fourth  November,  1872,  and  that  Jack  Wharton, 
F.  H.  Hatch  and  Durant  Da  Ponte,  are  pretending  to  be  such  officers 
and  are  attempting  to  act  as  such,  and  are  interfering  with  the  above 
named  parties  in  the  discharge  of  their  official  duties.  The  petitioner 
prays  that  said  Wharton,  Hatch  and  Da  Ponte  be  cited  and  decreed 
to  be  intruders  into  and  usurpers  of  the  office  of  returning  officers  of 
elections,  and  that  said  Herron,  Longstreet  and  Hawkins  be  decreed 
to  be  such  officers. 

In  a  supplemental  petition  an  injunction  is  asked  for  restraining 

and  prohibiting  the  defendants  from  acting  as  such  returning  officers 

or  interfering  in  any  way  with  the  legal  board.     On  this  petition  a  rule 

to  show  cause  and  a  restraining  order  were  granted. 
To  this  rule  the  defendants  made  the  following  answer: 

1.  ''  The  petition  discloses  no  cause  of  action  of  which  this  court 
has  jurisdiction. 

2.  **  The  said  Wharton,  as  appears  by  the  affidavits  on  file,  was  duly 
appointed  to  discharge  the  duties  of  the  office  of  Secretary  of  State 
during  the  suspension  of  George  E.  Bovee,  and  he  is  actually  and 
peaceably  in  the  discharge  of  such  duties  now,  and  was  so  at  the  time 
the  petition  and  supplemental  petition  were  filed. 
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3.  '^  That  as  it  appears  by  the  affidavits  on  file,  he  and  F.  H.  Hatch 
and  Durant  Da  Ponte  were  duly  summoned  to  sit  as  returning  officers 
for  the  election  held  on  the  first  Monday  of  November,  1872,  being  the 
fourth  day  of  said  month,  and  qualified  as  such,  and  their  election  and 
appointment  are  valid." 

After  hearing  evidence  and  argument  on  both  sides,  the  judge  (Dib- 
ble) delivered  a  written  opinion,  in  which  he  held  that  the  informants 
were  the  legal  returning  officers  and  ordered  that  the  injunction  issue 
as  prayed  for. 

Two  days  afterwards,  to  wit,  twenty-first  December,  1872,  counsel 
for  the  defendants  moved  for  '^  a  new  trial  in  the  case  on  the  grounds 
that  the  judgment  rendered  is  contrary  to  law  and  evidence,  and  also 
because  the  plaintiff  and  relators  have  no  standing  in  court,  the  law 
under  which  relators  claim  having  been  repealed." 

This  rule  was  fixed  for  trial  on  the  twenty-fifth  of  the  same  month, 
on  which  day  it  appears  that  Judge  Elmore  presided,  having  been  in 
the  meantime  inducted  into  the  place  of  Judge  Dibble;  and  on  that 
day  an  exception  was  filed  by  defendants  ''to  the  petition  of  plaintiffs 
and  their  right  to  have  and  maintain  the  said  suit,  on  the  ground  of 
and  for  the  reason  that  the  court  lias  no  jurisdiction  of  the  subject 
matter  thereof.*'  The  rule  for  a  new  trial  was  continued  to  the  second 
day  of  December,  when,  after  hearing  pleadings  and  counsel,  it  was 
taken  under  advisement,  and  on  the  next  day  (the  third)  the  Judge 
(Elmore)  granted  a  new  trial,  giving  as  his  reason  that  the  act  of  the 
legislature,  approved  twentieth  December,  1872,  had  repealed  the  act 
of  1870  creating  a  board  of  returning  officers,  and  consequently  no 
such  board  existed,  and  there  was  no  one  authorized  to  count  the  votes 
or  make  returns  of  the  election  of  1872,  until  new  appointments 
should  be  made  by  proper  authority.  On  the  same  day,  as  appears 
from  the  minutes  of  the  court  a  motion  was  made  by  defendants' 
counsel  and  granted  by  the  judge,  dissolving  the  injunction  issued  in 
the  case  and  dismissing  the  suit. 

From  the  transcript  of  appeal  it  appears  that  this  judgment  was 
not  signed  until  the  second  of  January,  1873,  when  the  record  of  the 
suit  having  been  transferred  to  the  Superior  District  Court,  and  the 
judge  thereof  being  recused,  it  was  signed  by  Judge  B.  L.  Lynch  of  the 
Pourth  District  Court,  who  granted  an  appeal  therefrom  to  A.  P.  Field, 
Attorney  General,  upon  his  allegation  that  he  was  aggrieved  thereby^ 
and  his  affidavit  as  to  the  amount  of  his  interest  involved. 

The  defendants  have  filed  the  following  motion  in  this  court : 

"  Now  come  the  appellees  and  move  to  dismiss  the  appeal  taken  in 
this  ca^e  on  the  following  grounds : 

1.  **  The  judgment  was  rendered  by  W.  A.  Elmore,  Judge  of  the 
Eighth  District  Court  on  the  third  day  of  December,  1872,  and  was  of 
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a  character  that  did  not  require  aignatnre,  and  no  appeal  could  there- 
fore he  taken  after  the  lapse  of  ten  days  from  its  rendition. 

2.  **That  no  judgment  rendered  hy  the  said  Judge  of  the  Eighth 
District  Court  could  he  signed  hy  the  Judge  of  the  newly  created 
Superior  District  Court. 

3.  ''That  that  portion  of  the  act  of  the  legislature  creating  the 
Eighth  District  Court,  which  authorized  the  appointment  of  a  judge  is 
unconstitutional,  null  and  void,  and  therefore  the  said  B.  L.  Lynch 
had  no  authority,  acting  in  the  place  of  Jacoh  Hawkins,  recused,  to 
sign  said  judgment. 

4.  ''  That  A.  P.  Field,  the  appellant,  has  no  interest  whatever  in 
taking  this  appeal,  which  this  court  can  recognize. 

5.  **That  A.  P.  Field,  the  appellant,  has  no  interest  in  the  appeal 
taken  hy  him,  inasmuch  as  the  plaintiff  returning  hoard  has  in  spite 
of  the  decision  of  the  inferior  court  exercised  the  authority  it  claims, 
canvassed  and  announced  the  result  of  the  election  as  to  the  office  of 
Attorney  General,  and  therefore  as  to  appellant  and  his  rights  the  said 
plaintiff  returning  hoard  is  functus  officio,  and  no  longer  can  exercise 
the  functions  it  claims  so  far  as  said  Field  is  concerned. 

6.  ''  That  said  appeal  is  made  returnahle  on  sixth  January  from  a 
judgment  signed  second  January,  1873,  the  usual  period  of  citation, 
ten  days,  not  heing  allowed  and  the  law  requiring  the  appeal  to  be  re- 
turnable in  ten  days. 

7.  '*  The  judgment  was  not  signed  at  the  instance  or  on  the  motion 
of  Semmes  &  Mott  of  counsel  for  defendants,  and  if  this  fact  is  denied 
the  case  should  be  remanded  to  ascertain  the  truth,  and  the  court  had 
no  right  to  sign  a  judgment  unless  applied  to  by  the  party  in  whose 
favor  it  was  rendered." 

We  have  thus  detailed  the  proceedings  because  the  main  objections 
of  the  defendants,  before  us,  to  an  examination  and  decision  of  this 
cause  are  purely  technical,  and  we  muse  therefore  be  careful  to  confine 
our  investigation  to  the  matters  only  which  are  really  and  properly 
presented  in  the  record.  And  in  this  connection  we  will  premise  that 
we  can  give  no  force  or  effect  to  the  document  filed  here  during  the 
argument,  which  bears  the  signature  of  the  judge  who  dismissed  the 
case  in  the  court  a  qua.  It  appears  simply  to  be  the  original  motion, 
in  the  l:andwriting  of  defendants'  counsel,  to  dissolve  the  injunction 
and  dismiss  the  suit,  filed  on  the  third  of  December,  and  entered  in 
the  minutes  of  that  date  for  the  first  and  only  time  \  there  is  no  date 
to  the  act  of  signing  and  nothing  to  show  when  it  was  signed;  (see  C. 
P.  543,  546) )  it  is  not  contained  in  the  transcript  in  its  present  form 
and  is  no  where  referred  to  in  the  pleadings  or  record  in  either  the  in- 
ferior or  appellate  court,  and  it  is  inconsisteot  with  the  grounds  of  the 
motion  to  dismiss  the  appeal.    We  therefore  lay  it  out  of  view. 
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First — The  first  ground  is  an  tenable.  The  jadgment  is  one  dissolv- 
ing the  injunction  and  dismissing  the  snit.  It  is  therefore  a  final  judg- 
ment which  must  be  signed,  and  no  appeal  could  be  taken  from  it 
until  it  was  signed,  whicii  was  done  on  second  January,  1873,  and  the 
appeal  was  properly  made  returnable  within  ten  days  from  that  date. 
C.  P.  546;  3  La.  430;  19  An.  290.    Act  No.  45  of  1870,  4  7. 

SecoTid — The  law  creating  the  Superior  District  Court  authorized  the 
judge  thereof  to  do,  in  the  cases  transferred  to  it  from  the  Eighth 
District  Court  which  was  abolished,  what  the  judge  of  the  latter  could 
have  done.    Act  No.  2  of  December  11,  1872. 

Third — Whether  or  not  the  appointment  by  the  Governor  of  the 
Judge  of  the  Eighth  District  Court  or  of  the  Superior  District  Court  is 
unconstitutional,  null  and  void,  can  notba  determined  in  this  collateral 
manner.  He  was  or  is  acting  under  such  color  of  authority  that  we 
can  not,  on  a  motion  to  dismids,  go  behind  it  and  declare  it  an  absolute 
Dnllity.  In  the  case  of  each  of  said  courts  the  appointment  of  the 
Judge  was  expressly  authorized  by  the  statute  creating  the  court,  as  in 
the  case  of  an  original  vacancy.  Whether  this  might  or  migtit  not  be 
sustained  as  constitutional,  in  a  proper  proceeding,  it  is  clear  that  this 
is  not  the  occasion  to  settle  the  question.  The  stiid  judge  was  or  is 
manifestly  an  officer  de  facto  at  least,  and  his  acts  must  be  recognized 
just  as  those  of  an  officer  de  jure^  until  upon  a  regular  trial  he  is 
declared  not  to  be  an  officer.  13  An.  404;  16  Peters  194;  56  Penn. 
436;  15  Mass.  180;  13  Wendell  491. 

Fourth — The  alleged  want  of  interest  in  the  appellant  is  the  main 
ground  relied  on  by  defendants. 

It  was  contended  in  argument  that  the  district  court  was  without 
jurisdiction  because  the  matter  in  dispute  between  the  parties  is  too 
amall,  and  hence  this  court  has  no  jurisdiction. 

This  is  met  by  the  appellant  with  an  affidavit  of  one  of  the  mem- 
l>ers  of  the  plaintiff  board  that  his  pecuniary  interest  in  the  suit 
exceeds  one  tliousand  dollars,  and  a  reference  to  act  No.  72  of  1871 
(p.  182),  shows  that  an  appropriation  was  made  for  the  compensation 
of  the  same  returning  officers.  This  mode  of  establishing  an  appeal- 
■able  interest,  under  such  circumstances,  is  fully  sanctioned  by  our 
Jurisprudence.  See  20  An.  575;  22  An.  60Z;  21  An.  336,  448;  23  An. 
^0,  769.  In  addition  to  this  there  can  be  no  question  as  to  the  import- 
ance of  the  matters  involved  in  this  controversy.  It  affects  to  a  great 
«ztent  the  whole  political  fabric  of  the  State,  and  has  even  entered 
fthe  departments  of  the  federal  government.  Surely  a  subject  which 
ihas  commanded  such  widespread  interest,  and  has  required  an  argu- 
ment of  three  hours  length  from  such  able  counsel  as  represents  the 
■defendants,  can  not  be  designated  as  too  insignificant  to  come  within 
the  consideration  of  the  Eighth  District  Court  of  New  Orleans  or  of 
this  court. 
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Tbe  object  of  the  limitation  in  the  constitution  to  the  jarisdiction  or 
this  tribunal,  is  simply  to  exclude  from  it  such  controyersies  between^ 
litigants  as  are  of  minor  importance.  This  case  is  not  of  that  class. 
Under  every  constitution  of  this  State,  containing  limitations  of  juris- 
diction, this  court  has  entertained  jurisdiction  of  suits  of  separation 
from  bed  and  board  and  of  divorce,  where  there  was  no  appreciable 
money  value  involved.  See  19  La.  567.  And  so  too  of  suits  by  slaves 
for  their  freedom^  13  An.  406.  The  interest  ot  the  State  and  of  the 
people  of  the  State  in  the  correctness  of  the  ruling  of  the  Eighth  Dis- 
trict Court  of  New  Orleans  in  this  proceeding  is  of  such  magnitude, 
that  we  would  be  derelict  if  we  should,  upon  such  bald  technicality, 
refuse  to  entertain  jurisdiction  of  the  cause,  even  if  there  were  no 
pecuniary  interest  shown,  which  however  has  been  done.  The  chief 
reliance  however  seems  to  be  on  the  fact  that  A.  P.  Field,  in  whose 
name  the  appeal  is  taken,  is  a  third  person  without  interest,  and  the 
case  of  tbe  State  ex  rel.  Sullivan  v.  Mount,  21  An.  755,  is  cited  as  con- 
clusive against  his  right  to  appeal. 

In  that  case  this  court  said,  ''from  his  own  statements  we  could  not 
perceive  that  the  appellant,  a  third  party,  had  any  interest  whatever 
in  the  matter  in  dispute,"  and  dismissed  the  appeal.  Without  ques- 
tioning the  conclusion  arrived  at,  it  does  not,  in  our  opinion,  settle 
the  point  as  to  the  appeal  in  this  case  where  the  statements  of  the 
appellant  do  make  his  interest  apparent.  Every  case  must  be  deter- 
mined upon  its  own  facts  and  merits. 

A  reference  to  the  plain  provisions  of  the  law  on  this  subject  will 
furnish  a  safe  guide.  Art.  571  C.  P.,  says:  **The  right  of  appeal  la 
given,  not  only  to  those  who  were  parties  to  the  cause  in  which  a 
judgment  has  been  rendered  against  them,  but  also  to  third  persons 
not  parties  to  such  suit,  when  such  third  persons  allege  that  they  have 
been  aggrieved  by  the  judgment." 

This  seems  to  be  unambiguous.  It  must  be,  of  course,  applied  with 
reference  to  the  constitutional  jurisdiction  of  this  court.  If  the  mat- 
ter in  dispute  involved  in  this  suit,  is  such  as  to  demand  or  authorize 
the  action  of  this  court,  the  right  to  appeal  is  accorded  by  the  above 
article  to  third  persons,  who  allege  that  they  are  aggrieved  by  the 
jndgment  rendered  in  a  suit  between  other  parties.  The  law  does  not 
say  that  such  judgment  shall  be  res  judicata  against  the  third  persons 
to  entitle  them  to  appeal.  It  does  not  say  that  they  shall  have  such 
right  of  action  against  one  of  the  parties  as  to  sustain  an  intervention 
in  their  suit,  and  claim  the  very  thing  which  one  of  the  parties  is 
claiming.  The  only  condition  is  they  must  make  a  reasonable  show- 
ing that  the  judgment  complained  of  is  calculated,  in  its  effects,  to  in- 
jure them.  Now  in  this  case,  A.  P.  Field  has  made  the  requisite  alle- 
gation, supported  by  his  affidavit.    And  he  has  made  it  appai*ent  to*- 
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our  minds  that  he  is  aggrieved  by  the  judgment  appealed  from,  which 
annuls  the  authority  by  which  he  was  declared  to  be  elected  Attorney 
General  of  the  State,  whose  salary  is  five  thousand  dollars  per  annum,, 
and  the  return  of  the  plaintiff  board  is  the  foundation  of  his  title  to 
his  office.  Under  the  law  it  is  not  necessary,  in  support  of  his  right  of 
appeal,  that  he  should  demand  in  this  suit  to  be  declared  legally 
elected  nor  that  he  should  seek  to  regulate  the  judgment  as  between 
the  parties  to  the  suit,  but  simply  to  regulate  it  so  far  as  it  affects  him. 
The  difficulty  of  adjusting  the  rights  involved  in  a  litigation  does  not 
control  the  right  of  action.  The  cases  in  20  An.,  21  An.,  22  An.  and  23^ 
An.,  above  cited,  support  the  right  of  the  appellant  to  this  appeal. 
That  of  the  State  ox  rel.  Byerly  v.  Judge,  23  An.  768,  was  much  lesa 
favorable  to  such  right  than  this  case  is,  and  in  that  case  we  sustained 
Byerly's  right  as  a  third  person  to  appeal. 

But  the  interest  of  A.  P.  Field  as  the  attorney  general  of  the  State, 
by  whom  such  actions  as  this  may  be  brought,  is  such  as  to  make  it 
appropriate  in  him  to  ask  a  revision  of  the  judgment  rendered  in  the 
court  of  the  first  instance.  If,  however,  there  should  be  a  reasonable 
doubt  as  to  the  right  of  appeal  now  before  us,  under  the  well  estab- 
liahed  jurisprudence  of  this  court  we  would  maintain  it  as  a  constitu- 
tional  right. 

Fifth — ^Wbat  is  said  above  dispos^es  practically  of  the  ground  that 
the  appellant  has  no  interest,  because  the  plaintiff  board  has  exercised 
its  authority  in  his  behalf  and  is  now  fundus  officio.  His  interest  ia 
in  having  the  legality  of  said  board  established  at  the  time  it  waa 
'  exercising  its  functions.  He  does  not  pretend  tbat  said  board  shall 
again  act  in  his  behalf,  but  that  it  shall  be  decreed  to  have  been  the 
legal  board  of  returning  officers,  when  it  declared  his  election. 

Sixth — The  objection  that  full  ten  days  were  not  allowed  to  bring  up 
the  appeal  is  without  force.  The  law  directs  that  the  appeal  in  such 
cases  shall  be  returnable  within  ten  days  after  the  judgment  of  the 
lower  court.  The  return  day  may  be  in  less  but  not  more  than  ten 
days. 

Seventh — It  is  immaterial  at  whose  instance  the  judgment  was  signed. 
The  law  requires  the  judge  to  sign  all  definitive  judgments.     C.  P.  546.. 

Our  conclusion  is  that  this  appeal  is  properly  taken  and  the  motion 
to  dismiss  is  refused. 

The  answer  of  the  defendants  to  the  rule  nisi  pleads  no  cause  of 
action,  and  puts  at  issue  the  right  of  the  respective  parties  to  be  de- 
clared the  legal  returning  officers. 

Upon  the  plea  or  exception  thus  made  it  was  contended  in  argument 
that  the  board  of  returning  officers  is  not  an  officer  within  the  contem- 
plation of  the  law,  and  therefore  the  suit  should  not  be  brought  under 
the  intrusion  act.     The  counsel  could  hardly  be  serious  in  this,  as  in 
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another  part  of  his  argament  he  insisted  that  it  was  a  court  vested 
with  powers  to  judge.  Be  that  as  it  may,  the  members  ot  the  board 
are  designated  as  officers  in  the  act  itself  creating  it.  ''  An  office  is  a 
right  to  exercise  a  public  function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it."  An  officer  is  one  ''  lawfully  invested 
with  an  office."  Bouvier,  verba  Office.  The  fact  that  no  emoluments  or 
fees  are  fixed  in  the  law  itself  does  not  necessarily  imply  that  none 
will  be  given  or  that  none  are  attaclied  to  the  office.  In  this  case  the 
•contrary  appears  to  be  true,  and  it  comes  clearly  within  the  above 
definition.    ' 

It  was  also  contended,  somewhat  vaguely  it  is  true,  that  the  matters 
at  issue  are  not  properly  questions  to  be  determined  by  the  judiciary. 
We  have  heard  no  good  reason  to  sustain  this  prop  tsition,  nor  can  we 
imagine  any.  It  is  not  and  can  not  be  denied  that  we  have  a  consti- 
tution and  laws  made  in  conformity  thereto  in  this  State  }  and  it  is  the 
province  of  courts  to  decide  on  the  rights  which  conflicting  parties 
can  legally  set  up  under  them.  *'  Constitutions  and  laws  precede  the 
judiciary,  aqd  we  act  only  under  and  after  them,  and  as  to  disputed 
rights  beneath  them  rather  than  disputed  points  in  making  them. 

When  claims  ot  individuals  come  in  conflict  under  them,  it  is  the 
true  province  of  the  judiciary  to  decide  what  they  rightfully  are  under 
such  constitution  and  lawS;  rather  than  to  decide  whether  those  con- 
stitutions and  laws  have  been  rightfully  or  wisely  made."  7  How.  22. 
Two  sets  of  individuals  claim  to  be  the  legal  board  ot  returning  offi- 
cers. It  is  difficult  to  conceive  why  this  is  not  a  judicial  question.  It 
is  the  province  of  courts  to  say  what  the  law  is—jus  dieere.  Because 
the  law  makes  it  the  duty  of  the  Grovernor  to  open,  in  the  presence  of 
the  said  returning  officers,  the  statements  of  the  supervisors  of  regis- 
tration, it  can  not  be  inferred,  as  counsel  intimate,  that  he  is  vested 
with  the  extraordinary  discretion  to  determine  who  are  the  returning 
•officers  under  the  law.  No  such  power  or  discretion  is  conferred  on 
him. 

The  next  objection  is  that  the  law  signed  by  the  Governor  on  the 
twentieth  November,  J  872,  relative  to  elections,  repealed  the  election 
law  of  1670  which  created  the  board  of  returning  officers,  and  thereby 
•destroyed  their  office. 

If  this  were  so,  the  action  of  the  judge  of  the  Eighth  District  Court 
in  granting  a  new  trial  and  subsequently  dissolving  the  injunction  and 
•dismissing  the  suit,  were  nullities  for  want  of  parties  to  stand  in  judg- 
ment. But  we  are  clearly  of  opinion  that  no  such  effect  followed  the 
passage  of  the  said  act. 

Both  laws  were  enacted  to  regulate  elections  in  this  State ;  the  one 
of  the  later  date  is  but  a  revision  and  re-enactment  of  the  former^ 
with  such  emendations  as  were  deemed  necessary.    The  new  law,  it  is 
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true,  contains  a  repealing  clause,  bat  it  conld  not  have  been  the  inten- 
4iion  of  the  legislators  to  repeal  or  destroy  what  they  had  carefully 
guarded  in  the  new  law.  The  office  of  the  board  of  returning  officers 
is  not  abolished,  but  is  preserved  in  the  act  signed  on  twentieth  No- 
vember, 1872.  The  mode  of  filling  the  office  alone  is  changed.  Under 
article  122  of  the  constitution,  the  old  members  continued  in  office  to 
discharge  the  duties  imposed  on  them  by  the  law,  until  their  succes- 
sors were  inducted  into  office,  and  by  the  election  law  they  were  to 
•continue  in  session  until  the  returns  are  completed.  Such  is  the  doc- 
trine enunciated  in  State  ex  rel.  Holmes  v,  Wiltz,  11  An.  439;  State  t;. 
Kreider,  21  An.  482;  and  State  t;.  Brewer,  22  An.  273. 

It  is  very  clear  that  the  provisions  of  the  act  of  1872  were  intended  to 
apply  only  to  elections  held  under  it  after  its  passage,  and  by  no  correct 
or  admissible  rule  of  construction  can  its  repealing  clause  be  held  to 
defeat  an  election  had  under  the  previous  law  and  the  results  thereof 
not  yet  ascertained.  It  would  be  worse  than  trifling  with  the  right  of 
auffrage  thus  to  change  laws  regulating  elections.  The  difficulty  is  not 
remedied  by  the  theory  suggested  by  counsel,  that  aiter  the  approval 
of  the  new  statute,  the  Governor,  ex  necessitate  rei,  must  or  could 
appoint  a  new  board  to  complete  what,  by  his  own  act,  the  former 
board  was  rendered  powerless  to  complete.  Such  a  necessity  could  not 
be  created  by  him  for  such  a  purpose.  It  is  inconsistent  with  and 
opposed  to  our  republican  system  of  government.  The  Governor  is 
not  vested  by  the  new  law  with  authority  to  appoint  the  returning 
officers.  They  are  to  be  elected  by  the  Senate,  and  the  Senate  as 
elected  had  to  be  organized  before  it  could  elect,  and  its  organization 
depended  on  the  result  of  said  election. 

On  the  merits  of  this  case  there  is  no  serious  difficulty. 

By  the  act  100  of  1870,  under  which  the  election  was  held  on  the 
fourth  of  November,  1872,  the  Governor,  the  Lieutenant  Governor, 
the  Secretary  of  State  and  John  Lynch  and  T.  C.  Anderson,  or  a 
majority  of  them,  were  the  returning  officers  of  said  election,  and  a 
majority  of  such  majority  constituted  a  quorum.  Two  of  them,  the 
Lifutenaut  Governor  and  T.  C.  Anderson  were  disqualified  from  acting 
because  of  being  candidates.  These  officers  were  required  to  meet 
within  ten  days  after  the  election  to  canvass  and  compile  the  state- 
ments of  votes  made  by  the  supervisors  of  registration,  and  make 
returns  of  the  election  to  the  Secretary  of  State,  and  to  continue  in 
session  until  such  returns  are  completed.  Four  of  them,  the  Governor, 
Lieutenant  Governor,  the  Secretary  of  State  and  John  Lynch,  met  on 
the  twelfth  of  November,  and  after  selecting  Governor  H.  C.  Warmoth 
President,  and  John  Lynch,  Secretary  of  the  board,  and  discussing 
the  question  of  the  disqualification  of  two  members,  adjourned  to  meet 
on  the  next  day.    The  minutes  of  these  two  meetings  as  kept  by  the 
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president  and  by  the  secretary  of  the  board  are  in  the  record,  and  they 
substantially  correspond  up  to  a  certain  point  of  the  proceedings  on 
the  second  day. 

We  will  adopt  the  minutes  signed  by  H.  C.  Warmoth,  up  to  that 
point,  to  wit: 

**  The  board  met  at  eleven  o'clock,  Tuesday  November  12,  1872,  at 
the  Governor's  parlor,  in  the  State  House. 

''Present:  Messrs.  Warmoth,  Governor;  Pinchback,  Lieutenant 
Governor  ,•  Herron,  Secretary  of  State,  and  John  Lynch. 

'*  Mr.  Herron  raised  the  question  of  the  qualification  of  Messrs. 
Pinchback  and  Anderson  to  act  as  members  of  the  board. 

*'  Mr.  Warmoth  asked  for  time  to  examine  the  question  and  for  the 
presence  of  Mr.  Anderson. 

''  After  much  debate  the  board  adjourned  to  meet  at  12  M.,  November 
13,  at  the  Governor's  office.  At  12  M.  the  board  met  pursuant  to 
adjournment.  Present:  Messrs.  Warmoth,  Lynch,  Pinchback  and 
Herron. 

''Chief  Justice  Ludeling  appeared  to  swear  in  the  members  of  the 
board,  and  each  took  the  oath  with  the  exception  of  Mr.  Pinchback. 

''  On  motion  of  Mr.  Lynch  it  was  ordered,  that  by  reason  of  ineligi- 
bility, Messrs.  Pinchback  and  Anderson  be  not  permitted  to  act  as 
members  of  the  board. 

"  Mr.  Pinchback  asked  the  opinion  of  the  Chief  Justice,  who  took 
the  same  view. 

"  Mr.  Pinchback  acquiesced  in  the  action  of  the  board  and  withdrew. 

''  Mr.  Jack  Wharton  then  appeared  and  presented  a  commission  from 
the  Governor  as  Secretary  of  State,  exhibited  his  oath  of  office  aa 
Secretary  of  State,"  etc.        •        •        ♦ 

Just  here  the  difference  in  the  two  accounts  of  the  proceedings 
begins.  Warmoth  states  that  Wharton  exhibited  his  oath  as  a  member 
of  the  board  and  took  his  seat ;  that  F.  H.  Hatch  and  Da  Ponte  were 
elected  by  the  votes  of  himself  and  Wharton  (Lynch  not  voting)  to 
fill  the  vacancies;  that  Hatch  and  Da  Ponte  were  then  sworn  by  Judge 
Cooley  and  took  their  seats ;  that  at  this  point  General  Herron  stated 
that  the  proceedings  were  irregular  and  left  the  room,  followed  by 
Lynch. 

Lynch,  the  regular  secretary  of  the  board,  gives  a  somewhat  different 
account,  and  shows  that  he  and  Herron  voted,  after  formal  nomination^ 
for  James  Longstreet  and  Jacob  Hawkins  to  fill  the  vacancies,  and  that 
he  and  Herron  voted  no  upon  the  nomination  of  Hatch  and  Da  Ponte 
made  by  Warmoth,  after  which  he  and  Herron  left  the  room. 

We  think  there  can  be  no  doubt  that  the  effort  to  make  Wharton  a. 
member  of  the  board  was  a  total  failure.  Herron  is  described  by 
Warmoth  himself  as  Secretary  of  State  and  a  member  of  the  board 
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by  virtue  of  sach  office  ap  to  the  appearing  of  Wharton,  during  the 
proceedings  on  the  second  day  of  the  meeting.    The  order  suspending 
Bovee  as  Secretary  of  State  and  appointing  Herron  by  the  Governor,  on 
the  twenty-ninth  August,  1871  (which  was  before  as  in  the  case  of  the 
State  ex  rel.  Bovee  v.  Herron),  is  in  this  record  as  a  part  of  Wharton's 
testimony.    This  document,  the  above  named  suit,  and  the  published 
statutes  of  the  State  since  August,  1871,  show  that  Herron  was  de  facto 
Secretary  of  State,  and  according  to  the  opinion  in  the  suit  just  named 
and  the  constitution  and  laws  of  the  State  the  Governor  was  wholly 
without  legal  authority  to  suspend,  remove  or  appoint  said  officer. 
The  exti-usion  and  exclusion  of  Bovee  from  the  office  by  the  Governor 
did  not  and  could  not  vest  in  the  Governor  the  control  of  the  office, 
with  the  right  to  pat  in  and  put  out  the  occupants  thereof  at  his 
pleasure.    His  attempted  appointment  of  Wharton  was  an  absolute 
nallity  and  gave  Wharton  no  color  of  authority  to  act  either  as  Secre- 
tary of  State  or  member  of  the  Board  of  Returning  Officers.    Owing 
to  the  manner  in  which  the  case  of  the  State  ex  rel.  Bovee  v,  Herron, 
decided  finally    about   the  time  of  the  events  above  narrated  was 
managed,  there  was  a  final  judgment  of  a  court  of  competent  jurisdic- 
tion decreeing  the  suspension  of  Bovee  as  Secretary  of  State  and 
appointment  of  Herron  to  discharge  tlie  duties  thereof  to  be  legal; 
and  the  effect  of  that  judgment  continued  until  the  decision  by  this 
court  (about  second  December,  1872,)  just  referred  to.    Hence,  as  to 
the  world,  Herron  was  the  acting  Secretary  of  State  at  the  above  date 
and    it    was  not   in  the  power  of   the  Governor  to    remove  him — 
the    Governor    having  no   control   of   said    office.       There  was    no 
vacancy  in  the  office,  Bovee  being  only  suspended  or  excluded,  and 
yet  the  commission  of  Wharton,  dated  thirteenth  November,  1872,  the 
day  he  claimed  to  be  a  member  of  the  board,  shows  that  he  was 
appointed  Secretary  of  State  without  any  reference  to  any  removal  or 
vacancy — a  commission  without  any  effect. 

There  is  no  pretense  that  Wharton  was  elected  a  member  of  the 
board,  and  it  is  not  satisfactorily  shown  that  he  did  take  the  required 
oath  as  a  member.  It  follows  that  as  Wharton  was  without  any 
official  authority  or  standing,  his  pretended  vote,  as  a  member  of  the 
board  of  returning  officers  on  the  nomination  of  Hatch  and  Da  Ponte, 
was  equally  without  legal  effect,  and  that  the  said  Hatch  and  Da  Ponte 
were  not  elected  members  of  said  board,  a  majority  not  having  voted 
for  them;  but  that  Longstreet  and  Hawkins,  who  received  a  legal 
majority  of  the  votes  were  duly  elected,  and  they  with  Warmoth, 
Herron  and  Lynch  constituted  the  legal  board,  a  majority  of  whom 
could  act.  The  law  provides  that  'Mn  case  of  any  vacancy  by  death, 
resignation  or  otherwise  by  either  of  the  board,  then  the  vacancy  shall 
be  filled  by  the  residue  of  the  board  of  returning  officers."    Warmoth, 
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Lynch  and  Herron  were  the  residue,  of  whom  two,  Lynch  and  Her- 
ron,  it  is  shown,  voted  for  Longstreet,  and  Hawkins  and  Warmoth 
voted  for  Hatch  and  DaPonte.*  It  appears  from  the  record  that  Bovee 
acted  as  assistant  secretary  of  the  said  board  until  he  was  restored  to 
his  office  under  the  decree  of  this  court,  after  which  he  acted,  it  seems,, 
as  a  member  of  the  board. 

Our  conclusion  is  that  at  the  institution  of  this  suit  Warmoth,  Her- 
ron, Lynch,  Longstreet  and  Hawkins  were  the  legal  board  of  returning 
officers  under  the  law  of  1870  (No.  100),  for  the  election  on  the  fourth 
day  of  November,  1872;  that  the  defendants,  Wharton,  Hatch  and 
Da  Ponte  were  intruders;  that  the  injunction  against  them  properly 
issued;  that  the  act  No.  89  of  twentieth  November,  1872,  did  not  hav& 
the  effect  of  abolishing  the  said  board  of  returning  officers,  who  met 
on  the  twelfth  November,  1872,  and  were  by  the  first  mentioned  law 
required  to  '* continue  in  session"  until  the  returns  of  said  election 
were  completed;  and  that  the  judge  of  the  Eighth  District  Court  for 
the  parish  of  Orleans  erred  in  dissolving  tlie  said  injunction  and  dis- 
missing this  suit. 

It  is  therefore  ordered  and  adjudged  that  the  Board  of  Returning 
Officers,  composed  of  H.  C.  Warmoth,  F.  J.  Herron,  John  Lynch,  James- 
Longstreet  and  Jacob  Hawkins,  was  the  legal  board  of  returning 
officers  of  elections  of  the  State  of  Louisiana,  and  it  is  decreed  that 
the  judgment  of  the  court  a  qua  be  avoided  and  reversed  so  far  as  the 
appellant  is  concerned,  and  that  the  defendants,  appellees,  pay  cost& 
of  this  appeal. 


Wylt,  J.,  dissenting.  The  judgment  of  a  court  without  jurisdiction 
ratione  materics  is  a  nullity  so  absolute  it  need  not  be  pronounced.. 
The  court  will  notice  the  want  of  jurisdiction  ex  propria  motu. 

It  is  well  settled  that  an  intervention  is  not  allowable  where  the 
party  seeking  to  intervene  would  have  no  separate  cause  of  action 
against  either  or  both  of  the  litigants,  or  where  he  has  no  claim  to  the 
immediate  object  of  the  citation. 

The  immediate  object  of  the  litigation  in  the  case  before  us  is  to 
determine  the  title  to  the  offices  of  the  returning  board  of  election^ 
under  act  No.  100  of  the  acts  of  1870. 

The  controversy  is  between  the  relators  and  the  defendants  for  these- 
offices. 

A.  P.  Field,  who  intervenes  and  brings  up  this  appeal,  does  not 
claim  the  offices  in  dispute.    He  hoMs  the  office  of  Attorney  General; 
and  as  neither  the  relators  nor  the  defendants  set  up  claim  to  his  office, 
or  attempt  in  any  manner  to  impede  the  administration  thereof,  he  haa< 
no  cause  of  action  against  either  of  them. 
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He,  therefore,  has  no  right  to  intervene,  because  the  law  will  not 
allow  a  party  to  thrust  himself  into  a  litigation  he  would  be  prohibited 
from  instituting  for  himself.  The  object  of  interpleading  is  to  abridge 
litigation  and  avoid  the  multiplicity  of  suits. 

Having  no  cau<%e  of  action  agiinat  either  of  the  litigants  and  not 
claiming  the  offices  in  tlispute,  how  can  A.  P.  Field  interplead,  and  by 
appealing  protract  a  vexatious  litigation  dropped  by  the  original 
parties  f 

Such  pleading  is  not  allowable  in  ordinary  suits. 

But  this  is  a  proceeding  under  the  intrusion  act  to  determine  whether 
the  relators  or  the  defendants  are  entitled  to  the  offices  of  the  return- 
ing board  of  election,  under  the  act  of  1670. 

The  law  provides  that  suits  of  this  character  must  be  brought  in  the 
name  of  the  State  on  the  relation  of  the  District  Attorney  or  the 
Attorney  General,  against  the  party  accused  of  intruding  into  or 
unlawfully  holding  an  office;  that  the  name  of  the  person  claiming  to- 
be  rightlully  entitled  to  said  office  may  be  joined  as  plaintifiP  with  the 
State,  and  that  when  the  intrusion  is  made  apparent  the  court  may 
decide  the  defendant  to  be  an  intruder,  eject  him  from  office,  and 
order  that  the  person  joined  with  the  State  as  plaintiff  may  be 
inducted  into  office.     Acts  of  1868,  pages  71  and  199. 

No  provision  is  made  for  an  intervention  in  a  suit  of  this  kind,  and 
in  my  opinion  it  is  not  allowable. 

If  a  controversy  for  a  certain  office  be  settled  improperly  under  a 
proceeding  of  this  character,  and  the  person  inducted  into  office  is  not 
entitled  to  it,  as  against  a  third  party  who  was  not  joined  as  plaintiff 
with  the  State,  the  rights  of  such  third  party  are  in  no  manner  im- 
paired. He  can  by  mandamus,  if  necessary,  compel  the  District  At- 
torney or  the  Attorney  General  to  institute,  in  his  behalf,  a  proceed- 
ing ill  the  name  of  the  State,  under  the  intrusion  act,  and  have  his 
title  to  the  office  established  and  the  previously  successful  litigant 
ejected  therefrom.  After  the  time  for  contesting  the  eL  ction  has 
passed,  the  only  suit  to  establish  title  to  office  that  can  be  brought,  is 
a  suit  under  the  intrusion  act,  and  that  as  before  remarked  must  be 
brought  in  the  name  o^  the  State.  The  State,  as  before  remarked  by 
this  court,  must  rake  the  initiative;  no  one  can  litigate  for  office,, 
under  that  statute,  in  his  own  name.  And  if  a  person  can  not  in  his 
own  name  bring  an  action  for  the  office  he  claims,  how  can  he  accom- 
plish the  same  object  by  filing  a  petition  of  intervention  in  his  own 
name,  setting  up  his  separate  demand? 

As  I  understand  the  intrusion  law  no  one  will  be  allowed  to  demand 
an  office  in  this  State  in  a  proceeding  in  his  own  name,  whether  he 
pleads  directly  in  a  separate  action,  or  whether  he  interpleads  in  an. 
action  between  other  parties. 
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Whenever  he  sees  fit  to  set  ap  his  demand  for  an  office  the  statutes 
to  which  I  have  referred  prescribes  the  precise  form  or  mode  of 
procedure  in  which  he  must  bring  that  demand  in  order  that  the 
«onrt  may  decide  the  title  to  the  office. 

If  the  State  under  the  intrusion  law  must  be  the  prominent  litigant 
And  no  demand  for  office  can  be  set  up  except  in  the  name  of  the  State , 
how  can  there  be  an  interyention  t  Can  the  State  intervene  in  her 
•own  suit  t  Can  the  State  suing  for  A  set  up  a  separate  demand  in  her 
own  suit  in  behalf  of  B  ?  Can  the  same  party  be  both  plaintiff  and 
intervenor  in  the  same  suit?  Such  a  proposition  to  a  legal  mind  is 
utterly  absurd.  But,  then,  how  are  the  rights  of  several  persons 
<slaiming  a  particular  office  to  be  determined  without  numerous  suits, 
which  the  law  abhors.  The  answer  is  plain  and  simple.  It  is  found 
in  section  nine  of  the  intrusion  law,  being  act  No.  58  of  the  acts  of 
1868.  It  is  in  these  words :  ^'  That  where  several  persons  claim  to  be 
entitled  to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons  in  the  same  action  in  order  to  try  their  respec- 
tive rights  to  such  office  or  franchise." 

Here,  then,  to  simplify  pleading  and  to  settle  conflicting  titles  to 
office,  the  State  has  enacted  a  law  by  which  she  can  in  her  own  narne^ 
in  one  action,  sue  all  the  claimants  to  the  office  in  dispute,  and  in  the 
same  action  *'  try  their  respective  rights  to  such  office  or  franchise." 
From  the  very  language  of  the  law  it  is  apparent  that  no  interpleading 
was  contemplated  by  the  law-giver.  And,  indeed,  under  the  statute  it 
could  not  be  done,  because,  as  before  observed,  the  State  alone  can 
bring  the  suit  and  she  can  not,  in  the  same  action,  occupy  two  contra- 
dictory positions,  that  of  plaintiff,  the  prominent  litigant,  and  that  of 
intervenor,  a  third  party,  a  stranger  to  the  suit.  Is  it  doubted  that  the 
State  is  the  real  litigant  in  suits  under  the  intrusion  law  t  I  point  to 
the  State  v,  Kreider,  21  An.  482,  and  numerous  other  decisions  wherein 
this  court  has  so  often  affirmed  it ;  and  I  refer  to  the  statute  itself. 

It  is  well  settled  that  in  a  contest  for  office  the  pecuniary  interest 
involved  is  the  amount  of  the  salary. 

In  the  suit  before  us  there  is  no  salary  at  all.  Consequently,  as 
between  the  original  parties,  the  matter  in  dispute  does  not  exceed 
$500,  and  this  court  is  without  jurisdiction  ratione  materiof. 

To  ascertain  the  jurisdiction  of  this  court  it  is  idle  to  discuss  gen- 
eral principles,  or  to  cite  the  adjudications  of  the  Supreme  Court  of 
the  United  States,  because  it  does  not  spring  from  such  sources.  The 
jurisdiction  of  this  court  is  limited  and  defined  in  precise  terms  in  the 
Constitution  of  this  State,  the  instrument  creating  it,  and  beyond  these 
limitations  we  can  not  go  without  usurpation. 

This  court  has  only  appellate  jurisdiction,  *' which  shall  extend  to 
all  cases  where  the  matter  in  dispute  shall  exceed  five  hundred  dol- 
lars.;"   •    ♦    ♦    Article  74,  Constitution  of  1868. 
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But  tfae  JDtervenor  and  appellant  contends  tbat  as  his  salary  of 
Attorney  General  is  $5000,  be  has  a  pecaniary  interest  in  this  litiga- 
tion exceeding  $500,  and  therefore  the  court  as  to  him  has  jurisdiction. 
For  argument  let  us  assume  that  this  is  so.  We  then  have  the 
anomaly  of  a  jurisdiction  as  to  one  litigant  and  no  jurisdiction  as  to 
the  others,  and  positively  no  jurisdiction  as  to  the  offices  in  contro- 
versy, the  immediate  object  in  dispute,  and  of  tbe  litigation. 

The  matter  in  dispute  between  "  A"  and  **  B*' — the  very  object  of 
their  litigation  has  a  pecuniary  value  less  than  five  hundred  dollars; 
neither  can  appeal  to  this  court  for  want  of  jurisdiction }  the  difficulty 
can  be  obviated;  the  judgment  below  can  be  revised;  all  that  is  neces- 
«ary  is  for  a  third  party  to  aver  that  as  he  owns  some  other  object 
worth  five  thousand  dollars,  he  has  a  pecuniary  interest  in  the  contro- 
versy exceeding  five  hundred  dollars,  and  therefore  can  intervene  and 
appeal. 

If  the  doctrine  contended  for  be  true,  all  the  cases  decided  by  the 
inferior  courts  of  this  State,  including  justices  of  the  peace,  may  in 
the  same  manner,  be  brought  before  this  court  for  revision.  Such  a 
proposition  is  uu  reason  able  and  absurd. 

In  my  judgment  the  title  to  an  office,  the  salary  of  which  is  less 
than  five  hundred  dollars,  can  not  be  determined  by  this  court  for 
want  of  jurisdiction  ratiane  materiofy  it  matters  not  who  is  the  appel- 
lant, and  it  matters  not  how  many  affidavits  are  filed  setting  up  a  pe- 
cuniary interest  exceeding  the  amount  of  the  salary. 

''  A  third  party  appealing  Irom  a  judgment  must  show  a  direct  pe- 
cuniary interest  in  the  subject  matter  of  the  suit."  State  ex  rel.  Bel- 
den,  Attorney  General  v.  Markey,  Kaiser,  et  als.  21  An.  743;  1  N.  S. 
308;  4N.  S.  342;  2  R.  391. 

The  subject  matter  of  this  suit  is  the  title  to  the  offices  of  returning 
board  of  election,  under  act  No.  100  of  the  acts  of  1870,  to  which 
offices  there  is  no  salary.  Therefore  neitlier  the  original  litigants  nor 
the  intervenor  has  a  direct  pecuniary  interest  in  the  subject  matter  of 
this  suit,  and  therefore  can  not  appeal,  because  this  court  is  without 
jurisdiction  ratione  matenm. 

It  is  therefore  my  judgment  that  if  an  interveutiou  in  a  case  like 
this  were  allowable,  and  if  a  third  party  could  intervene  and  appeal 
from  a  judgment  not  appealable  by  the  origiual  litigauts  (because  the 
matter  in  dispute  is  less  than  $5U0),  the  intervenor,  A.  P.  Field,  has 
not  shown  a  direct  pecuniary  interest  in  this  suit  sufficient  to  entitle 
him  to  the  appeal  or  sufficient  to  give  this  court  juiisdictiou. 

If  he  had  been  joined  as  plaintiff  with  the  State  in  this  suit,  he 
could  not  appeal,  because  the  subject  matter  of  the  suit  is  less  than 
$500.  The  argument,  however,  is  urged  that  Field  has  a  direct  pecu- 
niary interest  in  this  case,  because  as  the  delay  for  contesting  elections 
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has  passed  (more  than  ten  days  after  the  election  having  elapsed),  he 
has  DO  other  way  to  vindicate  his  title  to  the  office  of  Attorney  General. 
That  if  the  board  by  whom  he  was  returned  as  elected  was  not  the 
lawful  returning  board,  then  his  title  to  the  office  has  no  basis  upon 
which  to  rest.  Consequently  his  entire  salary  as  Attorney  General  is 
involved  in  this  controversy  between  the  two  returning  boards.  The 
answer  to  this  argument  is  two-fold : 

First — The  controversy  between  these  returning  boards  in  no  way 
prevented  him  from  instituting,  within  proper  time  the  usual  proceed- 
ings to  contest  the  election. 

Second — His  title  to  the  office  of  Attorney  General  can  not  now  be 
determined  as  against  H.  N.  Ogden,  his  opponent  at  the  election, 
because  the  latter  is  not  a  party  to  this  proceeding.  Besides,  in  a 
controversy  for  one  office  the  title  to  another  office  (separate  and 
distinct)  can  not  be  determined.  A  proceeding  ''under  the  in'rusion 
act''  can  only  determine  the  title  to  the  office  in  dispute,  and  no  one 
can  become  a  party  to  that  proceeding  who  does  not  claim  the  imme- 
diate object  of  tl^e  litigation. 

If  A.  P.  Field,  who  was  returned  as  elected  Attorney  General,  can 
intervene  in  this  controversy,  every  candidate  for  office  at  the  late 
election,  every  person  expecting  an  office  if  his  party  prevails,  and 
every  person  incidentally  or  remotely  interested  in  the  settlement  of 
the  issue,  may  intervene,  and  the  rights  of  everybody,  the  titles  to  all 
the  offices  in  the  State,  may  at  once  be  determined,  notwithstanding 
the  opponents  of  these  various  intervenors  were  not  cited  and  were 
not  parties  to  the  suit  between  these  returning  boards. 

An  argument  that  leads  to  such  monstrous  absurdities  ought  not  ta 
be  accepted  by  this  court  as  correct. 

In  the  State  v.  Mason  et  als.,  14  An.  506,  where  parties  not  claiming 
the  offices  of  mayor  and  oouncilmen  of  Carrollton  contested  the  elec- 
tion of  the  defendants  to  said'  offices,  this  court  said :  '*  It  appears 
reasonable  that  no  one  but  a  person  pretending  to  have  a  right  to  an 
office  should  be  permitted  to  test  the  right  of  the  incumbent  to  that 
office.*' 

In  Voisin  and  others  v,  Leche  and  others,  23  An.  25,  a  similar  case,, 
this  doctrine  was  affirmed  by  this  court,  the  identical  language  being 
adopted  by  Chief  Justice  Ludeling,  the  organ  of  the  court. 

In  State  ex  rel.  Sullivan  et  als.  v.  Mount  et  als.  21  An.  755,  where 
the  controversy  was  between  two  boards  of  school  directors,  and 
where  Kendall,  the  secretary  of  one  of  tie  boards  appealed,  claiming 
that  as  bis  salary  was  eighteen  hundred  dollars  he  had  a  pecuniary  in- 
terest in  the  controversy  exceeding  five  hundred  dollars,  this  court 
held  that:  ^'In  a  controversy  for  office  under  Hhe  intrusion  act,'  a 
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third  party  Dot  holding  or  claimiDg  the  office  in  dispute^  can  not  ap- 
peal from  the  judgment  of  the  court  a  qua^ 

There  t)ie  board  that  appointed  Kendall  secretary  was  unsuccessful 
in  the  controversy  with  the  other  board  of  school  directors,  and  could 
not  appeal,  because  of  the  want  of  a  pecuniary  interest  (there  being 
DO  salary  allowed  these  school  directors  of  the  parish  of  Orleans), 
Kendall,  the  secretary  appealed  and  contended  that  unless  his  right  to 
appeal  was  maintained,  he  would  lose  his  office,  affording  him  a  salary 
of  eighteen  hundred  dollars  per  annum;  that  the  very  basis  of  his 
office  rested  upon  the  reversal  of  the  judgment  in  the  controversy  be- 
tween these  two  boards  of  school  directors. 

The  court  held  that  as  he  did  not  claim  the  offices  in  dispute  (the 
immediate  object  of  the  litigatiou),  Kendall  could  not  ^'appeal  from 
the  judgment  of  the  court  a  quaJ'^ 

Here  neither  of  the  returning  boards  of  election  have  appealed  fi'om 
the  judgment  in  tlie  controversy  between  them,  because  having  no 
salary  there  is  no  pecuniary  interest  involved  as  between  them.  A.  P. 
Field  claiming  to  be  returned  Attorney  General  by  one  of  these  boards 
whose  suit  under  the  intrusion  act,  was  dismissed,  has  appealed  and 
he  contends  that  unless  that  judgment  is  reversed  and  the  board  which 
returned  him  as  elected  Attorney  General  is  recognized  by  this  court 
and  declared  the  lawful  board,  his  title  to  that  office  has  no  basis  upon 
which  to  rest. 

The  case  presented  by  him  is  identical  in  principle  with  that  pre- 
sented by  Kendall,  and  should  have  the  same  solution.  He  is  a  third 
party,  not  claiming  the  offices  in  controversy,  and  '*  can  not  appeal 
from  the  judgment  of  the  court  a  ^ua."    21  An.  75.'>. 

The  appellant  cites  the  case  of  Byerly  v.  Judge  of  the  Eighth  Dis- 
trict Court  (2  i  An.  768),  to  show  that  a  third  party  having  an  appeal- 
able interest  may  appeal. 

That  case  is  not  like  the  one  before  the  court;  Byerly  showed  a 
direct  pecuniary  interest  in  the  matter  in  dispute. 

I  deem  it  proper  to  remark,  however,  that  there  is  a  feature  of  that 
case  that  I  do  not  approve  of.  I  was  not  present  at  the  hearing  and 
took  no  part  in  its  decision. 

Whatever  comfort  it  may  give  the  appellant,  however,  is  utterly 
annihilated  in  the  subsequent  final  decision  of  that  same  case,  reported 
in  24  An.  115. 

The  case  in  12  An.  48,  cited  to  show  that  a  third  party  may  appeal, 
is  wholly  unlike  the  case  now  before  the  court.  There  the  property  of 
a  third  party  had  been  seized  and  the  appeal  was  from  the  judgment 
dissolving  his  injunction.  It  being  a  separate  demand,  C.  P.  398,  and 
the  value  of  the  property  being  sufficient  to  give  this  court  jurisdiction, 
there  was  no  error  in  maintaining  the  appeal. 
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There  are  other  gronnds  for  dismissing  the  appeal  which  I  deem  it 
aDuecessary  to  notice,  because,  to  my  mind,  the  argument  wtiich  I 
have  endeavored  to  make  fully  maintains  the  exception  of  defendants, 
that  A.  P.  Field  has  no  right  to  take  this  appeal.  Believing  that  the 
case  is  not  within  the  jurisdiction  of  this  court,  and  that  the  decree 
of  a  court  without  jurisdiction  ratione  materia  is  an  absolute  nullity, 
I  hardly  think  it  necessary  to  enter  upon  an  elaborate  discussion  of 
the  issues  presented  for  adjudication  on  the  merits.  I  will  state,  how- 
ever, some  of  the  conclusions  forced  upon  my  mind  from  a  careful 
consideration  of  these  questions. 

I  believe  the  Governor  had  the  right  to  sign  the  new  election  law  ou 
the  twentieth  of  November,  1872  j  that  it  became  operative  from  the 
moment  of  the  signing,  and  that  it  entirely  repealed  the  law  creating 
the  offices  in  controversy,  to  wit:  act  No.  100  of  the  acts  of  1870. 

That  the  Governor  has  the  right  in  this  State  to  sign  and  approve 
laws  after  the  session  of  the  Legislature  has  ended,  has  often  been 
decided  by  this  court;  indeed  I  regard  the  jurisprudence  settled  ou 
this  point.  But  the  appellant  contends,  with  some  sliow  of  plausibility, 
that  when  this  act  was  signed  (the  twentieth  of  November,  1872),  the 
legislature  that  enacted  the  law  had  passed  out  of  existence  (the  terms 
of  most  all  of  the  members  of  the  General  Assembly  having  expired) ; 
that  with  the  cessation  ot  their  terms  ended  all  of  their  unfinished 
business;  that  the  Governor  could  not  complete  by  his  approval  and 
signature  a  statute  alter  its  authors  had  ceased  to  exist. 

This  argument  is  ingenious  but  unsound.  The  fallacy  lies  in  suppos- 
ing that  the  law-making  power  had  ceased  to  exist.  While  our 
structure  of  government  remains  neither  of  the  co-ordinate  branches 
thereof  can  cease  to  exist.  The  legislative,  execative  and  judicial 
departments  never  cease  to  exist,  although  the  persons  entrusted  by 
the  people  to  administer  them  often  discontinue  to  do  so,  because  of 
death,  resignation,  or  the  lapse  of  the  terms  for  which  these  public 
functionaries  were  chosen. 

In  this  State  the  effect  of  a  repealing  law  is  not  always  a  question  of 
construction. 

When  a  repealing  law,  like  any  other  law,  **  is  clear  and  free  from 
ambiguity,  the  letter  of  it  is  not  to  be  disregarded  under  pretext  of 
pursuing  its  spirit.'*    C.  C.  13. 

It  ib  only  when  the  law  is  dubious  in  its  language  that  its  meaning 
must  be  sought  by  construction.    C.  C.  16. 

In  my  opinion  the  election  law  approved  twentieth  November,  1872, 
entirely  repealed  the  law  of  1870.  It  devised  a  new  and  different  way 
of  canvassing  the  votes  and  making  the  returns,  and  it  entirely 
abolished  the  offices  involved  in  this  controversy.  How  the  incumbents 
of  offices  that  have  been  abolished  can  pretend  to  hold  over  under 
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article  122  of  the  constitatinn  till  their  sacoessors  are  inducted  into 
office  I  cannot  imagine. 

How  can  there  be  an  inducting  of  successors  into  offices^  that  do 
not  exist? 

But  great  stress  is  laid  upon  the  case  of  Kreider,  21  An.  482,  and  it 
is  insisted  that  the  ruling  in  that  case  covers  this  case. 

I  do  not  think  so.  The  statute  interpreted  in  that  case  differed  very 
materially  from  the  one  now  under  examination.  There  the  court 
held  that :  ''  The  thirteenth  section  of  the  act  of  September  14,  1868, 
repealing  the  charter  of  Jefferson,  approved  March  8,  1867,  did  not 
abolish  the  offices  of  the  corporation.  This  clause  only  repealed  the 
old  charter  in  so  far  as  its  provisions  were  not  incorporated  in  the  new 
charter." 

The  title  of  that  act  was  ''An  Act  for  revising  and  amending  the 
charter  of  the  city  of  Jefferson."  The  title  of  the  act  only  proposed 
to  "  revise  and  amend  '^  the  charter.  Under  cover  of  such  a  title  the 
old  act  could  not  be  abolished,  and  any  clause  to  that  effect  would  be 
repngnaut  to  article  114  of  the  constitution,  requiring  the  objects  of 
every  statute  to  be  expressed  in  the  title  thereof. 

In  the  Kreider  case  it  was  held  that  the  *' clause  only  repealed  the 
old  charter  in  so  far  as  its  provisions  were  not  incorporated  in  the  new 
charter." 

The  provisions  of  that  act  "  did  not  abolish  the  offices  of  the  corpo- 
ration," but  continued  them. 

In  the  statute  before  us,  the  offices  of  returning  board  in  the  old 
law,  are  not  ci^rried  over  and  incorporated  in  it.  Therefore  these 
offices  are  abolished  under  the  authority  of  Kreider's  case,  which  has 
been  produced  to  show  the  reverse. 

In  my  judgment,  the  act  approved  twentieth  November,  1872,  is  not 
mere  revisory  legislation  ;  but  whether  it  is  not,  is  of  no  consequence. 
Because  the  offices  claimed  by  the  relators  under  the  old  law  are 
aboli8hed,  if  not  directly  at  least  by  implication,  because  the  continu- 
ing of  said  offices  is  not  provided  for  in  the  new  law  and  it  is  incon- 
sistent therewith. 

The  provision  of  act  No.  100  of  the  acts  of  1870  creating  these  offices 
and  designating  the  duties  to  be  performed  therein  is  in  conflict  with 
the  provisions  of  the  act  of  twentieth  Noyember,  1872,  and  is  therefore 
repealed. 

This  was  the  view  taken  by  this  court  in  the  analagous  case  of  the 
State  ex  rel.  Montieu  t;.  Lavigne,  23  An.  111. 

Here,  to  my  mind,  another  difficulty  arises.  What  judicial  effect 
can  the  decision  have  t  What  legal  right  shall  we  order  to  be  executed  ? 
A.  P.  Field  can  not  be  put  into  the  office8  in  controversy,  because  he 
don't  claim  them.    We  can  not  eject  the  defendants  and  induct  into 
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these  offices  the  relators,  because  the  plaintiff's  have  not  appealed  from 
the  judgment  dismissing  their  suit.     1  N.  S.  308. 

Besides  the  defendants  are  not  claiming  the  offices,  but  contend  that 
theji  as  well  as  the  plaintiff's,  are  out  of  office  by  reason  of  the  ap- 
proval of  the  election  law  of  1872. 

Furthermore,  if  the  approval  of  said  law  is  not  valid,  the  relators 
have  nothing  to  contend  for,  having  canvassed  and  made  their  returns, 
notwithstanding  the  suit,  they  have  exhausted  the  powers  confided  to 
them  and  they  are  now  functus  officio;  they  are  no  longer  excluded 
from  office.  There  are  other  questions  which  I  deem  it  unnecessary  to 
discuss. 

With  all  due  respect  for  the  views  of  my  learned  associates  who 
compose  the  quorum  deciding  this  case,  I  feel  constrained  to  differ 
with  them  in  the  conclusion  to  which  they  have  arrived,  because  I 
believe  their  decision  is  not  in  harmony  with  the  analogies  of  our 
law  and  the  numerous  adjudications  of  ourselves  and  our  predecessors. 

I  believe  that  it  practically  overrules  many  important  principles  and 
points  of  practice  heretofore  deemed  settled,  and  that  it  is  a  new  de- 
paiiiure  in  the  jurisprudence  of  our  State. 

For  the  reasons  stated  I  feel  constrained  to  dissent  in  this  case. 


KennarD|  J.,  dissenting.  I  dissent  from  a  majority  of  the  court. 
A  motion  to  dismiss  this  case  is  made  on  the  following  grounds, 
to  wit : 

First — That  the  judgment  rendered  by  the  judge  a  qiu>  did  not 
require  signing  and  can  be  appealed  from  only  within  ten  days  from 
rendition. 

Second — That  no  judgment  rendered  by  the  judge  of  the  Eighth 
District  Court  could  be  signed  by  the  judge  of  the  newly  created 
Superior  Court. 

Third — That  the  portion  of  the  act  creating  the  Superior  Court  which 
authorizes  the  appointment  of  the  judge  is  unconstitutional  and  there- 
lore  Lynch,  the  judge  of  the  Fourth  District  Court,  could  not  act  for 
Hawkins,  the  appointed  judge  of  the  Superior  Court,  who  recused 
himself. 

Fourth — That  A.  P.  Field,  Attorney  General,  has  no  interest  which 
allows  him  to  appeal. 

Fifth — That  the  Returning  Board,  defendant,  has  acted  an4  is  functus 
officio. 

Sixth — That  the  appeal  is  made  returnable  January  6, 1873,  from  a 
judgment  signed  second  January,  1873,  the  usual  period  of  citation 
being  ten  days,  the  law  requiring  the  appeal  to  be  returnable  in  ten 
days. 
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Seventh — That  the  judgmeDt  appealed  from  was  not  signed  at  the 
instance  of  the  defendants,  and  if  this  fact  is  denied,  the  case  shonld 
be  remanded  to  ascertain  the  truth,  that  the  court  was  only  authorized 
to  sign  the  judgment  upon  application  of  the  party  in  whose  favor  it 
was  rendered. 

The  facts  of  the  case  necessary  to  decide  the  motion  to  dismiss  are : 

That  ti.e  suit  was  dismissed  by  the  judge  of  the  Eighth  District 
Court  because  a  new  law,  approved  November  20, 1872,  aVo.98,  entitled 
''An  Act  to  regulate  the  conduct  and  to  maintain  the  freedom  and  purity 
of  elections ;  to  prescribe  the  mode  of  making  returns  thereof,  to 
provide  for  the  election  of  returning  officers  and  defining  their  powers 
and  dtitiesj  to  prescribe  the  mode  of  entering  on  the  rolls  of  the 
Senate  and  House  of  Representatives;  and  to  enforce  article  one 
hundred  and  three  of  the  constitution,  repealed  the  election  law  of 
186S,  and  as  there  is  no  existing  Returning  Board"  there  can  be  no 
party  to  complain  and  appeal. 

A  brief  history  of  the  case  is  essential  to  a  clear  understanding  of 
the  law  applicable  to  the  motion  to  dismiss — the  sole  question  now 
under  discussion. 

The  petition  alleges  that  Jack  Wharton,  F.  H.  Hatch  and  Dnrant 
Da  Ponte  are  pretending  to  be  returning  officers  and  are  interfering 
with  plaintiffs,  Warmoth,  Herron,  Lynch,  Longstreet  and  Hawkins, 
in  the  discharge  of  their  duties. 

The  above  named  five  persons — ^four  only  of  whom  are  shown  to  be 
plaintiffs — are  the  real  plaintiffs.  They  file  a  supplemental  petition 
and  pray  for  an  injunction,  and  ground  their  application  on  the  fact 
that  the  attempt  of  defendants  to  act  in  the  manner  alleged  in  the 
t>riginal  petition,  and  to  sit  as  returning  officers,  will  defeat  the  object 
of  this  suit  and  render  nugatory  the  judgment  therein  prayed  for. 

A  rule  nisi  was  granted  upon  this  supplemental  petition,  which  after 
filing  of  affidavits  and  counter  affidavits,  was  made  absolute  and  the 
injunction  granted  by  the  Eighth  District  Court.  An  answer  to  the  rule 
nisi  was  filed  answeriug : 

First — That  the  supplemental  petition  disclosed  no  cause  of  action 
of  which  this  court  has  jurisdiction. 

Second — That  Wharton  was  duly  appointed  to  discharge  the  duties 
t)f  Secretary  of  State  during  the  suspension  of  Herron. 

Hiird — That  Wharton,  Hatch  and  Da  Ponte  were  duly  summoned  to 
«it  as  returning  officers  for  the  election  held  the  first  Monday  of  Novem- 
ber 1872,  being  the  fourth  day  of  said  month,  and  qualified  as  such. 

There  are  two  judgments  of  the  lower  court,  one  rendered  November 
19,  1872,  notice  of  which  issued  the  same  day;  the  sheriff  received  it 
on  the  twentieth  and  served  it  on  the  twenty-second  of  November,  on 
Hatch  and  Da  Ponte,  and  on  twenty-eighth  on  Wharton. 
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On  November  21 ,  defendants  moved  for  a  new  trial  on  the  gronnds 
that  the  law  is  repealed  under  which  the  sait  was  instituted,  and  that 
the  judgment  is  contrary  to  law  and  evidence.  A  new  trial  waa 
granted.  On  November  25,  defendants  filed  an  exception  to  the  juris- 
diction of  the  court. 

Three  different  judges  sat  upon  this  case  between  its  first  institution 
and  the  dates  of  the  appeals.  Judge  Dibble's  last  act  was  November 
19,  the  date  of  the  rendition  of  the  judgment  appealed  from. 

Judge  Elmore's  fir^^t  act  was  the  granting  of  the  new  trial.  This 
order  was  made  December  3,  1872,  and  on  the  same  day  Elmore, 
judge,  dissolved  the  injunction  and  dismissed  the  suit  on  the  grounds 
that  the  act  No.  98,  approved  November  20,  1872,  bad  taken  the  place 
of  the  old  law  v.ud  that  no  one  had  authority  to  count  the  votes  or 
make  returns  of  the  election  of  1872  until  new  appointments  are  made 
by  proper  authority. 

All  the  proceedings  up  to  this  point  had  been  in  the  Eighth  District 
Court. 

On  December  17,  the  Superior  Court  was  acting  in  the  case.  A 
motion  on  that  day  was  made  by  A.  P.  Field,  alleging  that  he  was 
Attorney  General,  and  that  the  judgment  in  the  case  rendered  by  the 
Eighth  District  Court  ** jeopardizes"  tlie  positioo  of  your  petitioner  in 
his  ofOice,  whereby  your  petitioner  has  an  interest  over  five  hundred 
doUarSi  his  salary  being  five  thousand  dollars  per  annum. 

A  devolutive  appeal  was  granted  the  same  day,  December  17,  by 
Lynch,  then  judge  of  the  Fourth  District  Court,  acting  for  Hawkins  in 
the  Superior  Court.  On  January  2,  1873,  anotiier  petition  for  appea) 
is  made — ihe  judgment  is  signed  on  the  same  day. 

The  appeal  is  again  granted,  another  bond  for  the  same  amount, 
three  hundred  dollars,  is  given  and  the  order  is  that  this  appeal  be 
devolutive  and  suspensive. 

After  unweaving  this  '* tangled  web*'  of  facts,  the  points  of  law 
necessary  to  determine  the  question  ot  dismissal  are  few,  simple,  and 
well  sett  led  by  the  jurisprudence  of  this  court,  and  these  decisions  are 
supported  as  sound  law  by  adjudicated  cases  in  most  if  not  all  of  the 
States,  and  of  the  Supreme  Court  of  the  United  States. 

I  will  consider  first  the  question  of  jurisdiction,  as  determined  by  the 
amount  involved,  and  whether  Field's  interest,  who  is  sole  appellant^ 
even  were  it  decided  that  the  amount  as  between  the  original  parties 
to  the  suit  was  sufficient  to  give  jurisdiction,  amounts  to  five  hundred 
dollars. 

What  is  the  allegation  made  in  the  petition  of  intervention  by  Field 
under  which  he  o£fers  proof  by  his  affidavit  of  his  interest?  The 
language  of  his  petition  is  that  the  judgment  ''jeopardizes"  his  posi- 
tion in  his  office. 
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The  case  of  the  **  State  ex  rel.  D.  C.  Byerly  v.  The  judge  of  the 
Eighth  District  Conrt,  23  An.  p.  768,"  decided  by  this  conrt  without 
disseDt  November  1871  ;  Taliaferro,  J.  is  relied  upon  as  sustaining 
this  view. 

In  that  case  Byerlj  sought  relief  by  appeal  from  a  judgment  render- 
ed on  a  mandamus  proceeding  against  John  S.  Walton,  Administrator 
of  Finance,  in  favor  of  the  clerks  of  the  Fourth  and  Eighth  District 
Courts,  ordering  Walton  to  file  all  suits  uqder  his  control,  irrespective 
of  amounts  involved,  in  said  courts,  alleging  that  his  interest  was  over 
five  hundred  dollars,  as  it  deprived  him  of  much  more  than  that,  his 
court  having  previously  had  jurisdiction  to  the  exclusion  of  all  other 
district  courts,  of  all  suits  where  the  amount  did  not  exceed  one  hun- 
dred  dollars. 

The  court  a  qua  refused  him  the  right  to  appeal  and  this  court 
reversed  the  judgment. 

Judge  Taliaferro,  the  organ  of  the  court,  said:  '*  It  is  settled  by 
several  decisions  of  this  court  tliat  a  third  party  may  appeal  from  a 
judgment  if  he  allege  and  show  a  direct  and  pecuniary  interest  in  a 
suit,  and  that  that  interest  amounts  to  a  sufficient  sum  to  give  jurisdic- 
tion to  the  appellate  court.  The  relator  in  this  case  made  oath  in  the 
court  below  that  he  has  an  interest  in  this  case  exceeding  one  thou- 
sand dollars  resulting  to  him  from  fees  of  office  accruing  to  him  aa 
clerk  of  the  Third  District  Court.*' 

What  interest  has  Field  to  disturb  the  judgment  appealed  from  t 
He  could  have  none  whatever,  provided  the  members  of  the  board, 
who  were  defendants,  did  their  duty,  which  waste  count  the  votes  and 
make  returns.  A  majority  of  votes  for  him  counted  by  that  board 
would  secure  his  salary  fully  as  well  as  by  the  other  boar.l. 

What  does  the  law  presume  with  reference  to  its  officers?  That 
they  will  do  their  duty.  This  presumption  is  as  uniform  as  that  inno- 
cence is  presumed  until  guilt  is  proven. 

I  can  Dot  consent  to  give  this  court  jurisdiction  by  a  presumption 
that  violates  the  first  principles  of  all  law. 

Courts  should  not  intervene  on  allegations  of  parties'  rights  being  in 
jeopardy,  except  in  a  few  cases  specially  provided  for  and  with  great 
caution. 

In  the  case  of  the  United  States  v.  The  brig  Burdett,  9  Peters  682, 
the  Supreme  Court  of  the  United  States  say — 

*'That  frauds  are  frequently  practiced  under  the  revenue  laws  can 
not  be  doubted ;  and  that  individuals  who  practice  these  frauds  are 
exceedingly  ingenious  in  resorting  to  subterfuges  to  avoid  detection  is 
equally  notorious.  But  such  acts  can  not  alter  the  established  rulea 
of  evidence,  which  have  been  adopted  as  well  with  reference  to  the 
protection  of  the  innocent  as  the  punishment  of  the  guilty. 
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*'  A  review  of  the  evidence  in  this  case  must  create  a  suspicion  of 
fraud. 

"  This  is  the  rule  (the  presumption  of  innocence  until  there  is  proof 
of  guilt)  which  governs  a  jury  in  all  criminal  prosecutions,  and  is  no 
less  proper  for  a  court  when  exercising  a  maritime  jurisdiction.'* 

Presumptions  of  fact  arise  from  certain  other  known  facts,  and  must 
"be  of  such  a  character  as  to  exclude  all  other  presumptions. 

We  have  no  facts  before  us  on  which  to  base  such  a  presumption  aa 
would  give  the  intervenor  any  interest,  pecuniary  or  otherwise,  in  this 
appeal. 

The  same  principles  must  determine  the  question  of  the  State's  in- 
terest, were  the  case  properly  before  us  on  appeal  at  her  instance. 

In  the  case  of  the  State  ex  rel.  S.  Belden,  Attorney  Greneral  v.  Mar- 
key,  Kaiser  and  al.,  21  An.  743,  decided  in  December,  1870,  by  this 
-court,  Chief  Justice  Ludeling,  the  organ  of  the  court,  said : 

''The  relators  have  moved  to  dismiss  the  appeal  taken  by  the  city 
of  New  Orleans  on  the  following  among  other  grounds,  to  wit : 

*'  That  the  city  is  without  interest,  pecuniary  or  otherwise,  in  the 
suit.  The  law  grants  the  right  of  appeal  to  any  one  though  not  a 
party  to  the  suit,  if  he  have  an  interest  in  the  subject  matter  of  the 
suit.  C.  P.  p.  571.  But  he  must  allege  and  show  that  interest;  and  it 
must  be  direct,  pecuniary  interest;  and  cites  1  N.  S.  308;  4  N.  S.  342; 
4  K.  S.  622;  2  Rob.  391.  The  matter  at  issue  is  the  right  to  office. 
Whether  the  relators  or  defendants  are  under  the  law  entitled  to  hold 
the  offices  of  alderman  and  assistant  alderman." 

In  the  motion  for  an  appeal  it  is  alleged  that  the  city  of  New  Or- 
leans  is  interested  in  this  suit  in  a  sum  exceeding  five  hundred  dollars. 

*' The  nature  of  this  interest  is  not  stated.  In  the  affidavit  of  the 
Mayor  accompanying  the  motion  for  an  appeal,  it  is  alleged  that  the 
•city  of  New  Oileans  has  a  large  pecuniary  interest  at  stake;  that  the 
revenues  and  property  of  the  city  are  administered  by  the  Common 
Council,  and  that  both  the  property  of  the  city  of  New  Orleans 
and  its  revenues  are  valued  for  the  present  year  at  over  several 
millions  of  dollars;  by  law  placed  under  the  control  of  the  council 
and  would  be  under  the  control  of  W.  R.  Fish  and  the  ether  informers 
if  said  parties  were  permitted  to  exercise  said  duties  and  to  occupy 
the  seats  of  the  aldermen  and  assistant  aldermen  in  the  Common 
Council  of  said  city  of  New  Orleans.  Defendant  further  says  that  the 
city  of  New  Orleans  is  a  political  corporation  duly  chartered  by  law; 
that  said  city  is  interested  in  this  suit  in  a  sum  exceeding  five  hundred 
dollars,  and  that  it  is  aggrieved  by  the  interlocutory  orders  and  the 
final  judgment  herein  rendered." 

We  have  examined  the  record  in  vaiii  to  ascertain  what  the  pe- 
cuniary interest  of  the  city  in  this  suit  is. 
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How  can  any  pecuniary  interest  be  said  to  be  involved  in  tbis  suit, 
^wbere  tbere  are  neither  salaries,  fees  nor  perquisites  attached  to  the 
offices  of  aldermen  and  assistant  aldermen,  which  are  the  subject  of 
tbis  suit  ?  But  whether  there  can  be  any  pecuniary  value  attached  to 
said  offices  or  not,  it  is  clear  the  city  has  no  direct  pecuniary  interest 
in  the  suit. 

''It  has  been  decided  that  in  a  suit  for  something  which  has  an  ap- 
preciable money  value,  the  oath  of  the  appellant  may  supply  the 
omission  of  evidence  as  to  the  value  of  the  thing  in  controversy. 

'*  But  we  are  not  prepared  to  say  that  the  mere  affidavit  of  any  one, 
that  he  is  interested  in  a  suit  between  other  parties  will  authorize  an 
Appeal  by  him."    2  Rob.  291,  4  N.  S.  342. 

He  also  cites  the  case  of  Samuel  Johnson  v.  The  city  of  New  Or- 
leans, decided  by  this  court.  There  is  no  salary  attached  to  the  re- 
turning board,  and  affidavits  are  the  proofs  of  interest. 

I  am  unable  to  see  what  interest,  pecuniary  or  otiierwise,  Field  has 
in  this  case  to  enable  this  court  to  grant  him  the  right  of  appeal.  Cer- 
tainly his  interest  can  not  exceed  that  of  the  city  of  New  Orleans,  who 
alleged  and  swore  that  millions  of  her  property  were  involved.  The 
Appeal  was  denied  her,  and  I  know  no  law  or  decision  which  can  sus- 
tain his  claim  to  an  appeal  in  this  case.  This  case  should  be  disre- 
garded by  this  court  with  great  caution.  The  report  shows  that  it 
"was  carefully  considered  and  the  previous  rulings  of  this  court  on  the 
«ame  subject  closely  scrutinized. 

Among  the  cases  cited  are  Young  i;.  Cenas,  1  N.  S.  303,  in  which 
Martin,  J.,  held  "  that  a  party  not  injured  can  not  appeal,'^  ''it  forms 
no  res  jtidioatum  against  him/' 

Williams  v.  Trepagnier,  4  N.  S.  342,  Martin,  J.,  said:  **  Appellant 
can  not  set  up  complaints  which  parties  did  not.''    2  Rob.  3^1. 

Henderson  t;.  Cross,  Garland,  J.,  said:  '*  The  interest  must  be  ap- 
parent on  the  record  and  pecuniary."  In  addition  to  this,  that  decision 
-was  not  even  referred  to  as  in  conflict  with  the  case  of  Byerly  v.  Judges 
•of  Eighth  District  Court,  23  An.  768,  before  cited ;  this  latter  case  con- 
tains no  reference  whatever  to  any  authority. 

It  is  a  common  and  wise  rule  of  this  and  all  supreme  courts  to  make 
special  reference  to  cases  overruled ;  it  is  necessary  to  preserve  the 
liarmony  of  the  authorities. 

That  the  case  of  Byerly,  23  An.  768,  does  not  overrule  that  of  Mar- 
key,  Kaiser  et  al.  is  clear  from  the  language  used  by  the  court  without 
dissent  in  24  An.  115,  No.  2  of  volume  — .  State  ex  rel.  Byerly  v.  Wal- 
ton, Wyly,  J.,  decided  February,  1872.  This  is  the  same  case  on  its 
merits  as  was  passed  upon  in  23  An.  768,  November,  1871:  '*  We  think 
the  judgment  of  the  lower  court  erroneous.  The  relator  discloses  no 
interest  to  justify  this  litigation.  Until  he  earns  fees  the  city  of  New 
Orleans  owes  him  nothing." 
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It  ift  COO  tended  that  F^eld^s  intereat  is  established  by  the  fact  that 
the  Wannoth  board  baa  acted  and  counted  him  out,  and  that  the  title 
to  the  office  is  thereby  denied  to  him. 

The  fifty-fourth  section  of  the  old  law  creating  the  original  board, 
appioved  March  16,  1870,  provides  that  '*  the  returns  thus  made  and 
promulgated  shall  be  prima  facie  evidence  In  all  courts  of  justice  and 
before  all  civil  offices  until  set  aside  after  a  contest  according  to  law  of 
the  right  of  any  person  named  therein  to  hold  and  exercise  the  office 
to  wbich  he  shall  by  such  return  be  declared  elected." 

His  rights  under  this  act  on  the  merits  are  clearly  open  to  vindication 
through  the  proper  process,  and  lie  can  have  no  direct  pecuniary 
interest  in  this  contest  unless  we  presume  what  the  laws  forbids,  that 
this  board  committed  frauds;  the  proof  of  which  could  only  be  made 
on  trial  of  the  mei  its  and  the  frauds  must  be  of  such  a  character  as  to 
cause  his  defeat.  Under  any  view  taken  of  the  case  we  should  not 
go  beyond  a  remandment  t«>  the  lower  court  for  trial  on  its  merits. 

It  is  also  urged  that  the  action  of  the  board  in  making  the  count  and 
returns  is  final.  The  statute  itself  forbids  this  conclusion,  making 
them,  as  quoted  above,  only  prima  facie  evidence.  But  suppose  the 
statute  itself  to  have  made  special  provision  that  the  returns  should 
be  fiinaL  We  should  be  obliged  to  notice  its  conflict  with  article  73  of 
the  constitution  and  declare  it  null  and  void. 

That  article  p:ovides  that:  *'The  judicial  power  shall  be  vested  in 
a  Supreme  Court,  in  district  courts,  in  parish  courts  and  in  justices  of 
the  peace."  The  Legislature  can  not  then  invest  the  Returning  Board 
with  judicial  powers,  and  all  judicial  acts  by  said  board  are  null  and 
void.  They  have  no  more  power  to  create  such  a  tribunal  to  exercise 
judicial  powers  than  to  create  another  branch  of  the  Legislative 
department  in  violation  of  article  15  of  the  constitution. 

Appellant  further  contends  that  his  right  of  appeal  is  alloW'ed  without 
regaid  to  any  moneyed  interest,  as  the  suit  is  by  the  State  to  enforce 
laws.  The  judgment  is  peculiar.  The  petition  does  not  pray  for  a 
judgment  in  favor  of  the  State.  The  judge  of  his  own  volition  gives 
one  in  exact  terms  for  the  State.  It  is  a  safe  rule  to  give  only  what  is 
a^ked  for  in  the  petition.  This  compels  me  to  examine  the  statutes  to 
ascertain  what  laws,  if  any,  this  suit  is  to  enforce.  If  the  original  law 
creating  this  board,  act  No.  100,  approved  March  16, 1870,  was  in  force, 
I  am  unable  to  perceive  that  its  enforcement  could  be  accomplished  in 
this  indirect  proceeding. 

But  is  not  that  law  dead  t  I  am  clearly  of  the  opinion  that  the  act 
>io.  98,  approved  November  20,  1872,  has  taken  the  place  of  all  pre- 
existing election  laws.  The  only  argument  advanced  against  this 
view  is  that  at  the  time  of  the  signing  of  this  act  the  lower  house  of 
the  General  Assembly  had  ceased  to  exist,  the  terms  of  its  members 
having  expired  November  4,  1872. 
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It  woald  seem  a  sufficient  answer  to  this,  to  say  that  tbe  legislative  ^ 
department  in  this  "State  consists  of  the  House  of  Representatives  and 
tbe  Senate,  and  that  the  terms  of  a  number  of  Senators  had  not  expired 
on  the  twentieth  November.     Upon  any  theory  there  must  have  been 
left  a  fractional  vitality  in  the  legislative  department. 

Act  43  of  the  constitution  of  the  State  provided  that  all  bills  for 
raising  revenue  shall  originate  in  the  '*  House  of  Representatives." 
Ib  this  a  bill  to  raise  revenue  f  There  can  be  no  such  pretense.  How 
do  we  know  that  it  did  not  originate  in  the  Senate  f  There  is  no  evi- 
dence whatever  in  the  record  on  the  subject.  If  it  did  originate  in 
tlie  Senate,  the  Governor  was  able  to  send  it  back  to  the  identical 
body  in  which  it  originated  as  required  by  the  constitution,  the  terms 
of  a  large  number  of  its  members  not  having  expired.  Whenever  the 
executive  or  legislative  department  has  exercised  a  discretion  granted 
in  the  constitution,  the  judicial  department  can  not  limit  or  control  it 
by  considerations  oatside  of  the  constitution. 

I  find  this  doctrine  no  where  more  emphatically  announced  than  in 
tbe  decisions  of  the  Supreme  Court  of  Louisiana. 

In  11  An.  p.  308,  State  v.  Hufty,  the  court  say:  *'  The  second  branch 
of  our  inquiry  is,  are  there  any  restraints  or  limitations  laid  down 
elsewhere  in  the  constitution  which  rendered  the  exercise  of  the 
power  of  removal  by  this  address  null  and  voidf  We  say  elsewhere  in 
tbe  constitution,  because  if  the  power  is  expressly  granted,  we  disclaim 
tbe  right  to  limit  or  control  it  by  considerations  outside  of  the  cou- 
atitntion.'* 

*'  We  are  not  the  makers  but  the  expounders  merely  of  the  paramount 
law.  We  can  not  add  one  jot  or  tittle  to  i:s  terms.  We  can  not  by 
flosses  ai.d  interpretations  subtract  one  particle  from  its  substance. 
It  would  be  rebellion  in  a  judge  to  say  that  a  plain  and  unqualified 
^ant  of  power  given  by  the  constitution  to  a  particular  department 
was  null,  beca:  se  he  thought  it  was  against  common  right.'' 

The  Governor's  power  to  sign  this  law  was  '*a  plain  unqualified 
^ant  of  power  given  by  the  constitution  "  to  the  executive  department 
ot  the  government  and  is  beyond  our  reach,  no  matter  how  unwise  his 
act  may  have  been  or  how  disastrous  its  consequences. 

To  trespass  upon  his  constitutional  rights  is  to  imperil  the  whole 
frame  of  our  government. 

The  doctiiue  advanced  by  appellants  is  novel  and  without  sanction 
in  American  jurispru  euce.  Its  execution  is  fraught  with  snch  dangers 
as  were  doubtless  foreseen  by  the  law  makers,  and  they  pi-elerred  to 
give  a  continuous  life  to  that  department  and  not  to  increase  the 
changes  that  were  inevitable  among  its  members  by  acts  of  God 
beyond  their  control.  It  is  equally  well  settled  that  the  discretion 
given  by  law  to  the  Executive  is  not  subject  to  abridgment  by  the 
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jadiciary.    OpiDions  of  Attorney  Generals,  vol.  3,  p.  471;  vol.  1,  681; 
vol.  3,  281 ;  vol.  9,  313;  vol.  12,  — . 

Tlie  judicial  department  can  only  interpose  to  correct  illegalities- 
arising  after  the  Executive's  discretion  has  been  exhausted.  This- 
doctrine  is  elementary  in  the  history  of  our  constitutional  form  of 
government.  The  preservation  of  the  separate  rights  of  each  depart- 
ment has  ever  been  regarded  as  fundamental  in  the  government  of  all 
the  States  of  the  Union.  The  judicial  department  is  not  less  interested 
in  it  for  the  maintenance  of  the  rights  of  the  legislative  and  executive 
departments  than  for  its  own  self-preservation. 

The  last  clause  of  this  act,  section  71  reads :  <'  That  tliis  act  shall 
take  eflect  from  and  after  its  passage  and  that  all  other  laws  on  the 
subject  of  election  laws  be  and  are  hereby  repealed." 

This  clause  sweeps  out  of  existence  all  other  laws  on  the  same  sub- 
ject matter;  it  contemplates  no  revision  nor  modification ;  is  absolute, 
unconditional,  from  its  letter,  designedly  exceptional. 

Its  wisdom  and  the  consequences  to  flow  from  it  are  not  matters 
within  our  jurisdiction  to  determine. 

When  parties  are  depiiv«d  of  constitutional  rights  by  reason  of  its 
provisions  they  will  vindicate  those  rights  through  the  regular 
channels. 

An  emphatic  indorsement  of  this  view  is  contained  in  the  case  of 
the  State  of  Louisiana  ex  rel.  Board  ot  School  Directors  v,  the  Mayor 
and  Administrators  (23  An..  358)  of  New  Orleans,  Justice  Howell 
delivering  the  judgment  of  this  court  without  dissent : 

''Although  judges  are  not  to  be  controlled  in  their  action  by  a  con- 
sideration of  consequences,  we  are  unable  to  see  the  disastrous  con- 
sequences which  seem  to  be  apprehended  by  counsel  from  the  operation 
ot  this  law." 

It  is  also  contended,  that  conceding  the  authority  of  the  Governor 
to  sign  this  act,  it  can  not  operate  a  removal  of  the  Lynch  board,, 
because  article  122  of  the  State  constitution  provides  that  all  officers 
''shall  continue  to  discharge  the  duties  of  their  offices  until  their 
successors  shall  have  been  inducted  into  office." 

How  does  this  provision  apply  to  this  case  t 

This  question  is  definitely  settled  by  the  case  of  State  ex  rel.  Joseph 
L.  Moutieu  v.  Ursin  Lavigne,  23  An.  p.  Ill,  decided  February,  1871,. 
without  dissent.  Wyly,  J.,  the  organ  ot  the  court,  says :  "  The 
question  is,  was  that  part  of  the  act  creating  the  office  of  tax  collector 
repealed  by  the  act  of  twenty-first  of  October,  1868,  **An  Act  to  provide 
a  revenue  to  support  the  State  government  and  the  manner  of  collect* 
ing  the  same." 

This  act  provides  for  the  appointment  of  an  assessor  and  defines  hi» 
duties;  it  also  provides,  section  44,  that  the  assessor  in  each  and  every 
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parish  shall  collect  the  State  and  parish  taxeir  of  his  parish ;  and  by 
section  78,  *'all  laws  or  parts  of  laws  contrary  to  the  provisions  of  this 
act  are  repealed." 

A  fair  interpretation  of  the  law  leads  ns  to  the  conclusion  that  the 
office  created  by  the  act  of  1864,  and  claimed  by  the  respondent  is 
abolished  by  the  sections  of  the  revenue  act  of  1868  to  which  we  have 
referred. 

Of  course  the  term  for  which  this  officer  was  to  hold  did  not  continue 
after  the  repeal  of  the  law  creating  the  office ;  for  it  would  be  absurd 
to   say  there  is  an  unexpired  term  to  an   office  that  has  ceased  to- 
exist. 

The  repealing  clause  of  this  act,  approved  March  16,  1870,  acts  1870,. 
p.  152,  No.  68,  is  in  these  words :     *That  all  laws  or  parts  of  laws  on 
the  subject  of  raising  revenue  or  the  administration  of  the  same  con- 
trary to  or  inconsistent  with  this  act  be  and  the  same  are  hereby 
repealed." 

The  repealing  clause,  section  71  of  the  act  November  20,  1872,  is  in 
these  words :  ''That  this  act  shall  take  effect  from  and  after  its 
passage  and  that  all  other  laws  on  the  subject  of  election  laws  be  and 
are  hereby  repealed." 

This  repealing  clause  is  exceptionally  sweeping;  that  of  the  act  of 
1870  repealed  only  all  laws  contrary  to  or  inconsistent  with  it,  this 
repeals  all  other  laws  on  the  subject  of  elections ;  as  before  said,  it  is 
absolute,  unconditional. 

This  court  properly  decided  in  23  An.  Ill,  cited  above,  that  it  would 
be  absurd  *'to  say  there  is  an  unexpired  term  of  an  office  which  had 
ceased  to  exist."* 

Consequences  can  not  be  considered  by  judges. 

In  the  case  of  Craig  et  al.  v.  The  State  of  Missouri,  4  Peters  410, 
Marshall,  Chief  Justice,  the  organ  of  the  court  said  (p.  437) :  '<  In  the 
argument  we  have  been  reminded  by  one  side  of  the  dignity  of  a 
sovereign  State;  of  the  humiliation  of  her  submitting  herself  to  this- 
tribunal;  of  the  dangers  which  may  result  from  inflicting  a  wound  on 
that  dignity;  by  the  other,  of  the  still  superior  dignity  of  the  people 
of  the  United  States,  who  have  spoken  their  will  in  terms  which  we 
can  not  misunderstand. 

'*  To  this  admonition  we  can  only  answer,  that  if  the  exercise  of  that . 
jurisdiction  which  has  beei!i  imposed  upon  us  by  the  laws  of  the  Unittsd 
States  shall  be  calculated  to  bring  on  those  dangers  which  have  been 
indicated,  or  if  it  shall  be  indispensable  to  the  preservation  of  the 
Union  and  consequently  of  the  independence  and  liberty  of  these 
States,  these  are  con.siderations  which  address  themselves  to  those 
departments,  which  may  with  perfect  propriety  be  influenced  by  them. . 
This  department  can  listen  only  to  the  mandates  of  law,  and  can  tread . 
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only  that  path  which  is^marked  oat  by  duty/'    This  was  a  cause  eeUbre 
in  the  Supreme  Court  of  the  United  States. 

The  doctrine  announced  by  this  court  that  the  signing  of  a  new  act 
repealing  an  old  is  sanctioned  by  numberless  authorities.  The  passage 
of  statutes  in  the  States  and  by  Congress  has  repeatedly  found  courts 
actin  J  under  former  laws,  and  struck  them  out  of  existence  with  cases 
half  tried,  and  annulled  all  proceedings  at  the  date  of  the  passage  of 
tlie  act  not  completed,  and  has  turned  the  worst  criminals  loose.  9 
Howard  571.  Potter's  Dwarris  on  Statutes  and  Constitutions,  pp.  158, 
160. 

In  5  Wallace,  p.  541,  Insurance  Company  v.  Ritchie,  Chase,  Chief 
Justice,  said:  '^It  is  clear  that  when  the  jurisdiction  of  a  cause 
depends  upon  a  statute  the  repet^l  of  the  statute  takes  away  the  juris- 
diction. And  it  is  equally  clear  that  where  a  jurisdiction  conferred  bj 
a  statute  is  prohibited  by  a  subsequent  statute,  the  prohibition  is  so 
far  a  repeal  of  the  statute  conferring  the  jurisdiction." 

The  well  known  case  of  ex  parte  McCardle,  7  Wallace,  506,  decided 
in  1868,  Chase,  Chief  Justice,  the  organ  of  the  court,  is  perhaps 
stronger  on  this  point  than  any  preceding  case.  He  says:  *'What 
then  is  the  effect  of  the  repealing  act  upon  the  case  before  us  ? 
We  can  not  doubt  as  to  this.  Without  jurisdiction  the  court  can  not 
proceed  at  all  in  any  cause." 

As  to  tljis,  jurisdiction  is  the  power  to  declare  the  law,  and  when 
it  ceases  to  exist  the  only  function  remaining  to  the  court  is  that  of 
announcing  the  fact  and  dismissing  ihe  cause. 

'*  The  general  rule,  supported  by  the  best  elementary  writers,  is  that 
when  an  act  ot  the  Legislature  is  repealed,  it  must  be  considered, 
except  as  to  transactions  past  and  closed,  as  if  it  never  existed."  He 
cited  Dwarris  on  statutes,  538 ;  13  How.  429;  5  Wall.  541.  ''  It  is  quite 
clear,  therefore,  that  the  court  can  not  proceed  to  pronounce  judgment 
in  this  case,  for  it  has  no  longer  a  jurisdiction  of  the  appeal,  and 
judicial  duty  is  not  less  fitly  perlormed  by  declining  ungranted  juris- 
diction than  in  exercising  firmly  that  which  the  constitution  and  the 
laws  couier.    And  this  is  not  less  upon  authority  than  upon  principle." 

If  an  act  of  Congress  can  destroy  the  power  of  the  Supreme  Court 
of  the  United  States  to  complete  the  trial  of  a  half  completed  case,  I 
am  unable  to  perceive  why  an  act  of  the  Legislature  of  Louisiana  has 
not  the  power  to  prevent  the  completion  by  a  returning  board  ot  its 
own  creation,  of  any  acts  incomplete  at  the  date  of  its  passage. 

But  it  is  urged  that  net  No.  96  of  1872  did  not  vacate  the  offices  of 
tlie  returning  board  created  by  act  No.  00  of  1870,  because  the  number 
of  the  board  remains  the  same  in  the  new  as  under  the  old  law  and 
their  duties  are  the  same,  that  the  offices  are  identical.  This  is  a 
serious  mistake  of  fact. 
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Section  2  of  act  No.  98  takes  the  place  of  section  54  in  the  act  of 
1870.  Its  provisions  are  essentially  different.  The  law  of  1870  con- 
fititated  the  Governor,  Lieutenant  Governor,  Secretary  of  State,  T.  0. 
Anderson  and  John  Lynch  the  board.  The  law  of  1872  provides  that 
five  persons,  to  be  elected  by  the  Senate  from  all  political  parties,  shall 
be  the  returning  ofBcers  for  all  elections  in  the  State,  a  majority  of 
whom  shall  constitute  a  quorum  and  have  power  to  make  returns  of 
all  elections.  Under  the  law  of  1872  the  election  was  to  be  held  at 
•every  meeting  of  the  Senate ;  under  the  old  law  Anderson  and  Lynch 
were  permanent  members  and  the  other  three  were  members  as  long 
as  they  remained  Governor,  Lieutenant  Governor  and  Secretary  of 
State. 

The  titles  of  the  two  acts  differ  materially.  If  the  title  of  the  act 
No.  98,  1872,  were  substituted  for  the  title  of  the  act  No.  100,  1870, 
several  provisions  in  the  act  of  1870  would  be  inoperative  as  conflict- 
ing with  that  provision  of  the  constitution  which  requires  the  title  of 
the  act  to  express  the  object  of  its  provisions.  The  two  acts  are 
radically  different.  An  important  and  marked  difference  is  in  the 
provision  requiring  the  board  under  the  last  act,  that  of  1872,  to  be 
composed  of  members  af  all  different  political  parties. 

It  was  specially  inserted  to  prevent  an  abuse  which  at  the  date  of 
the  passage  of  the  act  was  notorious  in  this  State  and  throughout  the 
whole  country.  Tiie  want  of  identity  in  the  two  laws  is  apparent  on 
their  face. 

We  are  to  consider  the  facts  as  they  were  at  the  institution  of  this 
suit  in  the  lower  court.  Then  the  Warmoth  board  were  acting  as  the 
Returning  Board }  they  are  the  defendants  in  that  suit,  and  if  an 
appeal  had  been  taken  by  the  party  cast  after  the  decision  of  that  suit 
by  Judge  Dibble  they  would  have  been  appellants  in  this  court.  The 
last  order  in  the  Eighth  District  Court  prior  to  the  intervention,  which 
resulted  in  this  appeal,  was  one  dismissing  the  Lynch  board  suit.  The 
Keturning  Board  that  was  inducted  into  office  at  the  beginning  of  the 
suit  continued  in  office  until  removed  by  the  order  of  the  United  States 
Circuit  Court.  It  is  my  opinion  that  the  board  thus  inducted  are  not  • 
entitled  to  Invoke  this  article  of  the  constitution  of  Louisiana.  It  was 
inserted  in  the  constitution  to  regulate  changes  in  office  caused  by  the 
changes  in  State  laws  and  appointments  and  removals  by  State  author- 
ities. To  recognize  the  right  of  the  United  States  government  thus 
indirectly  to  settle  the  title  to  all  offiises  in  the  State  would  unsettle 
the  whole  jurisprudence  of  the  State  and  of  the  general  government 
itself.  Neither  the  letter  nor  spirit  of  the  enforcement  act  justify  such 
an  interpretation.    It  is  without  precedent. 

I  am  unable  to  see  the  disastrous  consequences  to  flow  from  this  new 
election  law,  and  if  I  did  see  them,  courts  are  powerless  under  the 
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settled  jurisprudeDce  of  this  State  and  the  whole  country  to  avert 
them.    9  An.  562 ;  8  An.  341. 

Our  duty  is  to  interpret  existing  laws,  not  to  remedy  defective  lawsf 
that  is  the  province  of  the  legislative  branch  of  the  government. 

This  view  disposes  of  the  point  pressed  in  argument  in  this  case  aa 
to  consequences  of  dismissing  this  appeal. 

There  are  other  legal  grounds  set  up  for  the  dismissal  of  the  appeal 
which  it  is  unnecessary  to  notice. 

On  th£  Merits. 

I  have  but  little  to  say  on  the  merits,  believing  that  upon  this  appeal 
we  have  no  more  authority  to  consider  the  merits  than  to  have  taken 
original  jurisdiction. 

The  evidence  in  the  record  consists  only  of  ex  parte  affidavits;  no- 
witness  was  cross-examined  and  these  depositions  were  filed  upon  the 
issuance  of  the  rule  nisi.  Neither  the  judge  a  quoj  nor  the  plaintiffs, 
nor  their  attorneys  seem  to  have  regarded  them  as  intended  for  a  trial 
on  the  merits  of  the  question  of  their  own  title  to  office.  The  majority 
of  this  court  have  decided  to  use  them  to  determine  the  question  of 
title  to  an  office  in  no  manner  connected  with  the  title  of  the  members 
of  the  board.  Field  uses  by  this  decision  evidence  previously  unknown 
to  him  and  his  witnesses  have  to  undergo  no  cross-examination. 

A  matter  of  fact  apparent  on  the  face  of  the  transcript  is  that  there 
was  no  tiial  on  the  merits  in  the  court  a  qua.  This,  then,  is  th& 
original  trial  on  the  merits.-  This  court  has  no  original  jurisdiction 
except  in  habeas  corpus  cases.  How  can  we  safely  deduce  a  conclusion 
from  these  affidavits  ?  The  witnesses  testified  for  a  particular  purpose. 
The  court  applies  the  evidence  to  a  different  question.  Non  constat 
that  this  testimony  would  have  been  the  same  on  the  trial  of  the  merits^ 
as  cross-examination  might  have  reconciled  all  contradictions. 

Without  analyzing  the  affidavits  in  detail,  suffice  it  to  say,  that  under 
article  9(X)  of  the  Code  of  Practice,  which  provides,  **  but  if  the  court 
shall  think  it  not  possible  to  pronounce  definitely  on  the  cause  in  the 
,  state  in  which  it  i»,  either  because  the  parties  have  failed  to  adduce 
necessary  testimony  or  because  the  inferior  court  refuse  to  receive  it  or 
otherwise,  it  may,  according  to  circumstances,  remand  the  cause  to  the 
lower  court  with  instructions  as  to  the  testimony  which  it  shall  receive 
to  the  end  that  it  may  decide  according  to  law,'^  the  case,  in  my 
opinion,  should  be  remanded,  if  not  dismissed  for  want  of  jurisdiction. 
6  N.  S.  319 ;  6  N.  S.  635. 

In  the  case  of  Merchants'  Insurance  Company  v.  Barroso,  Carleton,  J.,. 
said :  ^^  We  do  not  feel  altogether  satisfied,  therefore,  to  pronounce 
definitely  upon  the  point  in  question  in  the  present  state  of  the  pro- 
ceedings, but  think  the  case  should  be  sent  back  for  further  proceed- 
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ings,  upon  both  the  law  and  the  facts  of  the  case."     See  numeroas 
oases  cited  under  article  906,  F aqua's  Code  of  Practice. 

If  this  caution  is  the  established  rule  where  there  is  other  than  prtTna 
fikCM  evidence  in  the  record,  a  forUori^  it  should  not  be  deviated  from 
where  the  record  contains  onlyjprtma  facM  evidence. 


No.  4077. 
Choppin  &  White  v.  Blanc  &  Legendrb. 

Wh^re  jnd  j^ment  in  solido  being  rendered  against  Wallace  Sc  Choppin  unth  vendor's  privilege 
on  a  certain  lot  of  machinery  sequestered  in  the  hands  of  said  firm,  but  released  on  bond, 
and  after  release  sold  to  Choppin  &,  White,  successors  to  the  former,  an  appeal  was 
granted  to  Wallace  and  Choppin  and  no  bond  was  given  by  said  firm,  bat  by  Choppin 
alone  for  a  suspensive  appeal ;  snd  pending  the  appeal,  the  parties  who  had  obtained 
judgment  against  Wallace  &  Choppin  issued  execution  and  seized  the  property  released 
on  bond  as  aforesaid,  wMch  execntion  was  injoined  by  Choppin  &.  White; 

Held — That,  in  answer  to  the  injunction  suit,  no  averment  or  proof  of  simulation  having  been 
made,  the  party  in  possession  under  a  title  could  not  be  preceded  against  in  this  indirect 
manner. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mant^  J.  S.  P.  Blanc,  for  defendants  and  appellants.  B,  B,  For- 
man,  for  plaintiffs  and  appellees. 

Justices  concarriDg :    Howell,  Wyly,  Kennard,  TaliafeiTO. 

Taliaferro,  J.  The  defendants  in  this  injunction  suit  being  hold- 
ers of  a  promissory  note  given  by  Wallace  &•  Choppin  to  Ivens  &  Co. 
in  part  consideration  for  a  lot  of  machinery  purchased  by  them, 
brought  suit  on  the  note  and  sequestered  the  machinery  claiming  to 
be  subrogated  to  the  vendor's  privilege  upon  it.  The  property  seques- 
tered was  released  on  bond.  It  seems  that  after  the  release,  the 
machinery  was  sold  to  Choppin  &  White  the  present  plaintiffs.  The 
suit  brought  against  Wallace  &  Choppin  by  the  defendants  was  brought 
against  the  partnership  and  individually  also  against  each  of  the  per- 
sons composing  the  firm. 

Judgment  was  rendered  against  them  in  solido  with  vendor's  privi- 
lege on  the  property  sequestered.  An  appeal  was  granted  on  motion, 
to  the  firm  of  Wallace  &  Choppin;  but  no  bond  was  given  by  the  firm. 
Choppin,  one  of  the  firm  gave  bond  individually  for  a  suspensive  ap- 
peal; and  pending  this  appeal,  Blanc  &  Legendre  issued  execution 
and  seized  the  machinery  and  caused  it  to  be  advertised  for  sale. 
Choppin  &  White  thereupon  obtained  an  injunction  to  stay  the  pro- 
ceedings. On  trial  of  the  injunction  in  tbe  court  below  the  injunction 
was  perpetuated  but  without  damages.  From  this  judgment  the  de- 
fendants have  appealed.  The  defendants  in  injunction  contend  that 
the  property  seized  is  partnership  property,  and  as  the  partnership  has 
not  prosecuted  its  appeal,  the  appeal  alone  and  individually  of  Chop- 


36  SUPREBIE  COURT  OP  LOUISIANA, 

Choppin  ic  White  t.  Blanc  &  Legendre. 

pin  does  not  bar  the  defendaDts  from  proceeding  against  the  partner- 
ship property. 

The  evidence  shows  that  after  the  release  of  the  sequestration  under 
bond  the  property  seized  was  sold  to  Choppin  &  White  y  there  is  no 
allegation  set  up  in  answer  to  the  injunction  suit  that  this  sale  was  a 
simulation.  The  party  in  possession  under  a  title,  can  not  be  pro- 
ceeded against  in  this  indirect  manner,  no  averment  or  proof  being 
made  of  simulation. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  3886. 

Mrs.  S.  Moussier  and  Widow  A.  Courcelle  v.  F.  W.  Gustine  and 

C.  S.  Sauvinet,  Sheriff. 

An  appeal  will  not  be  dlsmlBsed  becanae  the  surety  on  the  appeal  bond  was  sarety  on  tiie 

inj  unction  bond. 
If  the  bond  of  appeal  fixed  by  the  Judge  a  quo  ia  inanfflcient  for  a  suspensive,  it  suffices  lor  a 

devolutive  appeal. 
A  married  woman  can  not  be  sued  on  the  ground  that,  being  shown  to  be  the  keeper  of  a 

boarding  house  and  th(>rcforc  a  public  merchant,  no  authorization  is  necessary  eitlier  from 

her  husband  or  the  court. 
Articles  121  and  131  of  the  Civil  Code  can  not  be  construed  to  warrant  the  conclusion  that 

the  carryhig  on  of  any  other  business  by  a  married  woman  than  that  of  merchandise 

constitutes  her  a  public  merchant. 
The  words  "separate  trad^"  in  the  latter  clause  of  article  131  of  the  Civil  Code,  declaring 

tliat  the  wife  "is  considered  as  a  public  merchant  if  she  carries  on  a  separate  trade,  bat 

not  if  she  retails  only  the  merchandise  belonging  to  the  commerce  carried  on  by  her 

husband,"  refer  clearly  to  the  trade  in  merchandise  and  not  to  any  other  business  or 

pursuit. 
When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  bound  in  solido,  a  judgment 

Ironi  the  court  a  qua  against  them  jointly  will  be  set  aside,  and  if  the  Judgment  against 

one  of  the  parties  to  the  lease  never  had  any  legal  force  it  remains  in  full  force  against 

the  other. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble^ 
J.      B.   B,  Forman,  for  plaintiffs   and  appellants.      Bandolph^ 
Singleton  <&  Browne^  for  defendants  and  appellees. 

Ox  Motion  to  Discuss  the  Appeal. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly  and  Howe. 

WylT|  J.  The  plaintiffs  injoined  the  execution  of  a  judgment 
against  tbem  for  91850.  The  injunction  was  dissolved  with  twenty 
per  cent,  damages  and  they  have  appealed. 

The  defendants  move  to  dismiss  the  appeal  because  the  bond  is  not 
sufficient  in  amount;  because  the  surety  on  the  appeal  bond  is  the 
same  person  who  was  surety  on  the  iig unction  bond;  and  because  the 
latter  is  not  made  party  to  the  appeal. 


; 
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The  appeal  was  taken  by  motion  and  the  appeal  bond  is  in  favor  of 
the  clerk.    All  parties  are  therefore  before  the  court. 

The  appeal  bond  being  for  $2000  is  ample  for  a  suspensive  appeal. 

The  injunction  bond  was  given  to  protect  the  defendants  from 
damages  resulting  from  the  injunction,  the  amount  of  which  decreed 
by  the  court  is  only  $370. 

That  the  surety  on  the  injunction  bond  is  the  security  on  the  appeal 
bond  is  of  no  consequence;  he  was  not  condemned  to  pay  anything 
and  he  is  not  an  appellant.    12  La.  383 ;  2  R.  235. 

The  motion  is  therefore  denied. 


On  the  Merits. 

Justices  concurring :    Ludeling,  Taliaferro  and  Howe. 

Taliaferro,  J.  There  is  a  motion  to  dismiss  the  appeal  in  this 
case  on  the  following  grounds : 

First — That  the  surety  on  the  appeal  bond  was  surety  on  the  injunc- 
tion bond. 

Second — ^That  the  amount  of  the  appeal  bond  is  insufficient,  being 
only  for  $2000  when  it  should  have  been  for  a  much  larger  sum ;  the 
execution  injoined  was  for  $1850,  with  interest  and  costs. 

The  first  ground  is  untenable.    2  Rob.  235. 

The  amount  of  the  bond  was  fixed  by  the  judge.  If  insufficient 
for  a  suspensive  it  suffices  for  a  devolutive  appeal.  20  An.  340;  21 
An.  597. 

In  this  action  the  plaintiffs,  who  are  sisters,  one  of  them  a  married 
woman,  the  other  a  widow,  injoin  an  execution  issued  against  them  on 
a  judgment  obtained  by  Gustine,  the  defendant  in  injunction,  for  the 
sum  of  $1850,  with  interest,  and  also  sue  to  have  that  judgment 
annulled  on  the  ground:  First — That  the  judgment  was  obtained 
against  Mrs.  Moussier,  a  married  woman,  without  any  authorization 
having  been  given  to  her  by  her  husband  or  the  judge  to  appear  in 
court.  That  the  judgment  therefore  as  to  her  is  null.  Second — The 
judgment  being  joint,  it  is  null  as  to  Mrs.  Courcelle,  who  was  sued  as 
a  joint  obligor  with  her  sister.  The  article  2080  (2085)  declares :  *'  No 
judgment  can  be  obtained  against  any  joint  obligor  unless  it  be  proved 
that  all  joined  in  the  obligation."  The  absolute  incapacity  of  Mrs. 
Moussier  to  appear  in  court  rendering  the  judgment  as  to  her  null,  no 
judgment  could  be  rendered  against  the  other  party.  Third — That 
the  judgment  was  rendered  by  agreement  of  the  parties  on  the  con- 
fession of  the  two  plaintiffs,  on  the  express  condition  that  it  was  not 
to  be  executed  against  them,  having  been  obtained  merely  for  the 
purpose  of  keeping  off  creditors  for  small  amounts  who  might  cause 
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annoyance  to  both  Gustine,  the  creditor,  and  the  two  plaintiffs  here 
defendants  in  the  consent  judgment. 

There  was  judgment  in  the  court  below  dissolving  the  injunction, 
with  twenty  per  cent,  damages,  and  rendering  judgment  against  the 
plaintiffs,  rejecting  their  claim  to  annul  the  judgment. 
The  plaintiffs  have  appealed. 

The  facts  are  that  these  plaintiffs  leased  property  from  the  defendant 
Gustine,  and  were  in  arrears  with  him  to  a  considerable  amount.  An 
arrangement  was  entered  into  through  an  attorney  by  which  the  parties 
indebted  on  their  lease  were  to  confess  a  judgment  in  favor  of  their 
lessor  who  was  not  to  execute  it,  but  hold  it  in  check  over  creditors  for 
small  sums,  who  were  by  means  of  judgments  obtained  in  courts  of 
justices  of  the  peace  frequently  annoying  the  plaintiffs  by  seizures  for 
small  debts,  while  at  the  same  time  he  made  his  own  debt  secure.  It 
is  shown  that  Mrs.  Moussier  has  a  husband  who  has  been  absent  several 
years  in  Brazil.  This  fact  is  fully  proved.  No  authorization  whatever 
is  shown  for  her  to  appear  in  court.  The  judge  a  quo  proceeded  to 
render  judgment  against  her  on  the  ground  that,  being  shown  to  be  the 
keeper  of  a  boarding  house,  and  therefore  a  public  merchant,  no 
authorization  was  necessary  either  from  her  husband  or  the  court. 
We  do  not  think  that  articles  121  and  131  of  the  Civil  Code  can  be 
construed  to  wairant  the  conclusion  that  the  carrying  on  of  any  other 
business  by  a  married  woman  than  that  of  merchandise  constitutes  her 
a  public  merchant.  The  latter  clause  of  article  131  declares  that  the 
wife  **  is  considered  as  a  public  merchant  if  she  carries  on  a  separate 
trade,  but  not  if  she  retails  only  the  merchandise  belonging  to  the 
commerce  carried  on  by  her  husband."  The  '*  separate  trade "  here 
spoken  of,  we  think,  refers  clearly  to  the  trade  in  merchandise  and  not 
to  any  other  business  or  pursuit. 

By  the  terms  and  conditions  of  the  lease  the  lessees  (the  two  plain- 
tiffs) were  bound  in  aoUdo,  The  judgment  they  seek  now  to  annul 
never  had  any  legal  force  against  Mrs.  Moussier  for  the  reasons  stated. 
But  it  remains  in  force  against  Mrs.  Courcelle. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  set  aside.  It  is  ordered  further  that  the  judgment  which  the 
plaintiffs  pray  in  this  suit  to  have  annulled  be  and  the  same  is  hereby 
decreed  null  and  void  as  to  Mrs.  Moussier,  and  that  it  be  maintained 
for  the  whole  against  Mrs.  Courcelle.  It  is  further  ordered  that  the 
injunction  be  perpetuated  as  to  Mrs.  Moussier,  with  costs  in  the  lower 
court ;  and  that  it  be  dissolved  as  to  Mrs.  Courcelle,  with  ten  per  cent, 
damages  on  the  amount  injoined,  which  are  hereby  decreed  against 
Mrs.  Courcelle  and  her  sureties  on  the  injunction  bond  in  soUdOy  she 
paying  all  costs. 
Rehearing  refused. 
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No.  2030. 
Hoses  Marx  v.  National  Marine  and  Fire  Insurance  Compant. 

A  river  policy  of  insnranee,  No.  908,  was  executed  in  favor  of  A  on  the  first  of  February 
1867,  according  to  all  the  forms  prescribed  by  the  charter  and  by*laws  of  the  company. 
The  insurance  was  "on  account  of  whom  it  may  concern,  on  such  property  lost  or  not 
lost,  and  in  such  sums,  to  and  ft'om  such  ports  or  places,  and  by  such  good  and  seaworthy 
steamboats  or  other  river  craft  as  may  he  approved  hy  the  company  and  entered  in  the  book 
attached  to  the  policy ;  it  being  expressly  understood  and  agreed  that  no  risk  under  this 
insurance  is  or  shall  be  binding  unless  so  approved  and  entered." 

•Subsequently,  on  the  fourth  of  same  month.  A,  under  the  open  river  policy  No.  908,  made 
a  special  application  which  was  accepted,  to  have  all  merchandise  shipped  to  him  on  the 
Ohio  and  Mississippi  rivers  and  their  navigable  tributaries,  covered  withoufrbeing  entered 
in  the  book  attached  to  the  policy,  the  risk  on  any  one  boat  being  limited  to  $5000,  and  be 
binding  himself  to  report  the  shipment  as  soon  us  notice  thereof  was  received  by  bUl  of 
lading  or  otherwise.  On  the  ninth  of  April,  A  had  an  entry  made  in  the  book  attached 
to  his  policy,  by  which  merchandise  shipped  to  him  from  Montgomery  on  the  Alabama 
river  was  covered.  The  merchandise  had  been  burned  on  the  seventh  of  same  month, 
but  A  had  no  knowledge  of  the  fact  at  the  time  of  the  entry. 

Seld— That  the  entry  was  regularly  made  and  within  the  terms  of  the  open  policy ;  that  said 
policy  authorized  the  risk  fh>m  the  port  of  Montgomery,  on  the  Alabama  river ;  and  that 
the  special  application  was  an  additional  agreement  containing  certain  stipulations,  none 
of  which  modified  the  open  policy  so  as  to  limit  the  risks  to  the  Ohio  and  Mississippi  rivers 
and  their  navigaihle  trUmtaries. 

^Where  the  stipulation  is  that  the  property  to  be  insured  shall  be  covered  lost  or  not  lost^  and 
no  ftraud  has  been  established  against  the  insured,  the  contract  of  insurance  becomes 
operative  and  covers  the  property  whether  lost  or  not  lost  at  the  time  of  the  entry. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.  Leaumontf 
J.  H,  B,  Kelly,  for  defendants  and  appellees.  John  M,  Bonner, 
for  plaintiff  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wjly,  Kenuard. 

Wtly,  J.  The  plaintiff  sues  the  National  Marine  and  Fire  Insurance 
-Company  for  $2232,  alleging  that  he  holds  their  open  river  policy  of 
insurance  No.  203^  issued  on  first  day  of  February,  1867;  that  on  the 
third  of  April  following  his  agents  shipped  irom  Montgomery,  Ala- 
bama, to  New  Orleans,  on  the  steamboat  *'  Benefit,"  a  lot  of  merchan- 
dise belonging  to  him )  that  he  received  the  invoices  on  the  sixth,  and 
on  the  ninth  of  April  he  presented  them  at  the  office  and  to  the  proper 
officer  or  agent  of  said  company,  in  order  to  have  the  insurance  entered 
in  the  book  annexed  to  said  open  policy,  making  the  application  in 
writing;  thereupon  the  entry  was  made  under  tiiC  heading:  indorse- 
ments on  open  river  policy  No;  208."  It  mentioned  the  date,  the 
tbing,  the  name  of  the  vessel,  the  place  of  shipment,  the  destination, 
the  sum  insured,  the  rate  of  insurance,  and  the  amount  of  premium. 

The  plaintiff  alleges  that  said  steamboat  Benefit  was  lost  with  his 
said  merchandise,  by  fire,  on  the  Alabama  river,  on  the  seventh  of 
April,  1867,  of  which  he  first  heard  on  the  evening  of  the  ninth  after 
said  entry  had  been  made  on  said  policy. 

He  further  alleges  that  he  notified  the  company  and  demanded 
^settlement,  which  was  refused.  He  therefore  sues  for  the  amount  of 
the  insnranee.    After  pleading  the  general  issue,  the  defendants  admit 
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the  execution  of  the  open  river  policy  of  insurance  No.  208,  bat  aver  that 
the  risks  to  be  covered  thereby  are,  by  the  express  terms  of  the  instra- 
ment,  limited  to  the  Mississippi  and  Ohio  rivers  and  their  navigable 
tributaries.  They  deny  that  they  ever  entered  into  any  contract  of 
insurance  with  the  plaintiff,  covering  risks  on  the  Alabama  river, 
where  the  loss  occurred,  for  which  the  plaintiff  seeks  to  hold  them 
liable.  They  admit  that  the  plaintiff,  on  the  ninth  of  April,  1867, 
made  application  to  a  clerk  in  their  office  to  have  certain  merchandise 
on  board  the  steamboat  <*  Benefit,''  at  and  from  Montgomery,  Ala- 
bama, entered  upon  said  open  river  policy,  but  they  aver  that  he  had 
no  right  to  claim  said  entry  on  said  policy,  as  said  application  was  not 
in  conformity  to  and  accordance  with  the  terms  of  said  policy ;  that 
it  was  outside  of  its  stipulations  and  involved  a  new  and  different 
contract  of  insurance,  to  which  they  deny  the  company  ever  became  a 
party  or  acceded  to  by  any  of  its  officers  autborized  by  the  charter  to 
make  contracts,  take  risks,  or  make  or  modify  the  policies  of  insurance. 
They  further  aver  that  prior  to  said  application  said  steamboat 
''Benefit,'^  with  the  said  merchandise  on  board,  had  been  destroyed 
by  fire  and  that  the  plaintiff  had  received  intelligence  thereof,  as  had 
also  the  officers  of  the  company  authorized  to  take  risks  and  make 
policies  of  insuiance. 

They  aver  that  the  entry  made  of  said  merchandise  on  said  policy 
of  insurance  was  procured  by  said  Marx's  fraudulently  cancelling  and 
withholding  from  the  clerk  who  made  the  entry,  at  his  instance,  the 
fact  well  known  to  said  Marx,  that  said  policy  did  not  extend  to  or 
cover  risks  on  the  Alabama  river.  They  also  aver  that  the  entry  waa 
made  by  the  clerk  on  the  erroneous  supposition  that  the  application 
corresponded  with  the  terms  of  the  policy  which  it  did  not.  And  they 
specially  deny  that  the  clerk  had  authority  to  bind  the  company  by 
any  entry  outside  of  the  express  terms  of  the  policy. 

The  court  dismissed,  as  of  nonsuit,  the  demand  of  the  plaintiff,  and 
he  has  appealed.  The  question  is,  was  the  entry  of  the  ninth  of  April 
on  the  open  policy  No.  208,  made  in  conformity  with  the  terms  of 
said  policy?  Was  it  outside  of  its  stipulations,  involving  a  new  con- 
tract, which  the  clerk  had  no  authority  to  make  t  In  the  open  policy 
we  find  the  following  clause :  ^*  This  insurance  is  declared  to  be  on 
such  property,  in  such  sums,  to  and  from  such  ports  or  places,  and  by 
such  good  and  seaworthy  steamboats,  or  other  river  craft,  as  may  be 
approved  by  this  company  and  entered  in  the  book  attached  to  this 
policy.  It  being  expressly  understood  and  agreed,  that  no  risk  under 
this  insurance  is,  or  shall  be,  binding  until  so  approved  and  entered." 

We  are  of  the  opinion  that  the  entry  was  within  the  terms  of  the 
policy  and  that  the  risk  became  binding  on  the  company  from  the  date, 
of  the  entry. 
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Under  tbe  open  policy  No.  208,  the  insurance  became  complete  on 
such  property  "  to  and  from  such  ports  or  places  ^  as  may  be  approved 
b J  the  company  and  '*  entered  in  the  book  attached  to  this  policy.'^ 
The  entry  was  regularly  made ;  and  the  open  policy  authorized  the 
risk  from  the  port  of  Montgomery,  Alabama,  because  under  it  an  entry 
could  be  made  from  any  post  or  place. 

It  is  not  denied  that  the  clerk  had  authority  to  make  the  entry,  if  it 
fell  within  the  terms  of  the  policy.  Besides  a  witness  of  the  defend- 
ants states  that  all  the  entries  were  made  by  clerks  in  the  office  prior 
to  the  ninth  April,  and  they  were  properly  made ;  among  these  entriea 
or  indorsements,  we  notice  several  on  the  Alabam'a  river. 

But  the  defendants  refer  to  the  river  application  under  open  policy 
No.  208  to  show  that  said  policy  was  limited  to  shipments  on  the  Mis- 
sissippi and  Ohio  rivers  and  their  tributaries;  and  that  it  did  not 
cover  risks  on  the  Alabama  river. 

This  river  application  was  signed  by  the  plaintiff  and  the  secretary 
of  the  company  on  the  fourth  of  February,  1867.  It  was  intended  to 
cover  all  shipments,  belonging  to  whom  it  may  concern,  addressed  to 
the  assured  on  board  any  seaworthy  vessel  on  the  Mississippi  and 
Ohio  rivers  and  their  tributaries,  provided  the  risk  by  any  one  boat 
shall  not  exceed  $5000 ;  and  it  also  stipulated  that  the  assured  shaU 
give  prompt  notice  of  every  shipment  as  soon  as  notified  thereof  by 
bill  of  lading  or  otherwise.  In  this  river  application  of  fourth  Feb- 
ruary, 1867,  we  do  not  find  the  limitation  insisted  on  by  the  defend- 
ants. It  simply  modifies  the  original  contract  so  far  as  relates  to 
consignments  to  the  plaintiff  on  the  Mississippi  and  Ohio  rivers  and 
their  tributaries,  by  stipulating  that  the  risk  on  no  boat  shall  exceed 
$5000,  and  that  the  risk  shall  take  effect  from  the  date  of  shipmentt 
instead  of  the  date  of  entry  or  indorsement  on  the  open  policy. 

Under  this  application  all  consignments,  on  rivers  named,  were  in- 
sured from  the  date  of  shipment.  Without  it  the  risk  would  only 
attach  from  the  date  of  entry  or  indorsement  on  the  open  policy  No. 
208.  It  is  true  this  river  application  does  not  extend  to  the  Alabama 
river;  but  the  plaintiff  does  not  seek  to  hold  the  defendants  liable 
under  it.  Their  liability  is  claimed  from  the  date  of  the  entry  or  in- 
dorsement which  was  made  pursuant  to  the  express  stipulation  in  open 
policy  No.  208,  that  the  insurance  shall  attach  from  the  date  of  entry 
*'  on  such  property,  in  such  sums,  to  and  from  such  posts  or  places," 
as  may  be  approved  by  the  company  ''  and  entered  in  the  book  at- 
tached to  this  policy.''  The  open  policy  covers  all  shipments  from  the 
date  of  the  entry  contemplated,  and  there  is  nothing  in  the  river  ap- 
plication in  question  limiting  this  stipulation  in  the  original  contract 
of  insurance.  It  is  merely  an  additional  agreement  by  which  insur- 
ance, on  certain  rivers,  and  to  certain  amounts,  might  at  once  be 
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operative  without  iDdorsement  or  entry  in  the  book  annexed  to  open 
policy  No.  208.  The  only  remaining  question  is,  can  the  insurers  be 
held  liable  when  it  appears  that  the  loss  had  occurred  before  the  entry 
or  indorsement  on  the  open  policy,  and  of  this  fact  they  were,  at  the 
time,  aware? 

No  fraud  has  been  established  against  the  assured.  He  seems  to 
have  acted  in  good  faith  and  had  no  knowledge,  when  he  applied  for 
the  entry,  that  the  loss  had  occurred  on  the  Alabama  river  two  days 
before.  In  the  open  river  policy  No.  208  we  find  a  stipulation  that  the 
property  to  be  insured  shall  be  covered,  lost  or  not  lost.  No  risk, 
however,  was  to  be  binding  till  approved  and  entered.  When  this 
was  done  the  contract  of  insurance  became  operative  and  it  covered 
the  property  whether  lost  or  not  at  the  time  of  the  indorsement. 

We  have  shown  that  the  clerk  had  authority  to  make  the  entry  or 
indorsement  because  it  was  within  the  terms  of  the  open  policy. 
Thereafter  the  insurance  was  complete.  The  amount  of  the  loss  is 
not  disputed.  The  plaintiff  should  therefore  have  judgment  for  the 
amount  claimed,  less  $27  90,  the  amount  of  the  premium. 

It  is  therefore  ordered  that  the  judgment  appealed  irom  be  annulled, 
and  it  is  ordered  that  the  plaintiff  have  judgment  against  the  defend- 
ants for  two  thousand  two  hundred  and  thirty-two  dollars  with  legal 
interest  from  judicial  demand,  less  twenty-seven  dollars  and  ninety 
cents,  the  amount  of  premium. 

It  is  further  ordered  that  the  defendants  pay  costs  of  both  courts. 


No.  2833. 

State  of  Lk>uisiana  ex  rel.  A.  A.  Plattsmibr  v,  J.  0.  Lakdrt, 
Controller,  and  al.,  Citt  of  New  Orleans. 

The  facte  and  law  in  this  case  are  identical  with  those  in  the  case  of  State  of  Louisiana  ex 
rel.  Q.  W.  Saddler  v.  J.  O.  Landry  and  al.,  city  of  Kew  Orleans,  except  that  in  this  case 
the  plaintiff  is  a  constable  instead  of  a  Justice  of  the  peace. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley, 
J.  Brice  dt  Mitchell^  for  plaintiff  and  appellee.  J.  B.  BeeJewith, 
for  relator  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Rennard. 

Kennard,  J.  The  facts  and  law  in  this  case  are  identical  with  those 
in  the  case  of  State  of  Louisiana  ex  rel.  Greorge  W.  Saddler,  appellee 
if,  J.  0.  Landry  et  al.  City  of  New  Orleans,  appellant,  except  that  in 
this  case  the  plaintiff  is  a  constable  instead  of  a  justice  of  the  peace. 

For  the  reasons  assigned  in  that  case  it  is  ordered  that  the  judgment 
of  the  lower  court  be  reversed  and  the  mandamus  denied,  with  costs 
to  be  paid  by  relator. 
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No.  4445. 

"State  of  Louisiana  ex  rel.  H.  Nbwgass  v.  S.  Fribdlander,  Presi- 
dent of  New  Orleans  Sanitary  and  Fertilizing  Company. 

mrheTO  a  snit  la  by  a  stockholder  of  a  compaiiy  to  compel  the  officers  to  permit  him  to  exam« 
tne  the  books  of  the  company,  and  there  is  no  amount  in  dispute  which  coold  give  the 
court  fnrisdiction,  the  appeal  will  be  dismissed. 


APPEAL  from  the  Eighth  District  Coart,  parish  of  Orleans.  Dibble, 
J.  Harnar  ds  Benedicif  for  relator  and  appellee.  Laeey  dc  Butler , 
ibr  defendants  and  appellants. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell  and  Kennard. 

LuBELiNG,  C.  J.  A  motion  has  been  made  in  this  case  to  dismiss 
the  appeal  for  want  of  jurisdiction. 

The  suit  is  by  a  stockholder  of  the  company  to  compel  the  officers 
to  permit  him  to  examine  the  books  of  the  company.  There  is  no 
■amount  in  dispute  which  could  give  this  court  jurisdiction.  24  An. 
148  'j  art.  74  of  the  constitution. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  with  costs. 


No.  2624. 
Crescent  Citt  Bank  t;.  Joseph  Hernandez. 

wnere  a  power  oi  attorney  is  given  to  an  agent  "  to  make  checks  and  draw  money  out  of  any 
bank  or  banks  wherein  the  same  may  hare  been  deposited  in  the  name  or  for  account  of 
the  principal,"  the  fact  that  a  sufficient  amount  to  meet  the  check  was  not  deposited 
when  tJie  check  was  drawn  is  not  a  valid  defense,  and  does  not  authorize  the  principal 
to  refiiso  paying  it  in  the  hands  of  a  party  who  had  no  notice  of  the  prohibitioin  pnt 
upon  the  agent. 

Where  A  gives  an  accommodation  check  to  B  in  exchange  for  B's  check,  the  fact  that  B's 
•  check  is  not  paid,  does  not  release  A  from  the  liabilities  attaching  to  his  own  check  as 
aoon  as  it  is  received  by  an  innocent  third  party  as  cash. 

"The  rights  which  become  vested  when  a  check  is  deposited  can  not  be  prejudiced  by  what 
happens  after  that  time  between  the  original  parties. 

There  is  no  reason  why  a  deposit  to  the  credit  of  an  overdrawn  account  should  not  be  fully 
as  legal  and  unsuspicious  as  one  on  an  account  already  credited  with  a  bi^ance.  The 
discovery  of  an  overdraft  is  the  strongest  possible  incentive  to  an  early  deposit  to  make 
the  account  good. 

It  is  better  that  the  immediate  employer  and  principal  of  an  agent  should  suffer  by  the  im> 
pmdence  of  his  employe  than  that  third  imrties  should  suffer  from  those  acts  of  agents 
which  are  recognized  by  the  public  as  valid,  because  of  the  confidence  reposed  in  the 
principal. 

Where  an  agent  issues  a  commercial  obligation  authorized  by  the  terms  of  his  mandate,  the 
legal  presumption  is  that  it  was  for  a  valuable  consideration  which  has  actually  accrued 
to  the  benefit  of  his  principal,  and  that,  therefore,  the  principal  is  bound  by  it ;  and  third 
parties  who,  acting  on  the  presumption,  receive  such  negotiable  obligations,  are  protect- 
ed agaiilst  the  equities  of  which  they  have  no  notice. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Collene. 
J.    Albert  Voorhies,  attorney  for  plaintiff  and  appellee.     Semmea  dt 
Moti,  for  defendant  and  appellant. 

Justices  concurring:    Taliaferro,  Howell,  Wylj  and  Kennard. 
Kennard,  J.    The  Crescent  City  Bank,  plaintiff,  sues  the  defendant 
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Joseph  Hernandez,  npon  his  check  on  the  Germania  National  Bank  of 
New  Orleans  for  the  sum  of  two  thousand  five  hundred  and  fifteen  dol- 
lars and  seventy-five  cents,  dated  New  Orleans,  November  11,  1869, 
drawn  by  J.  Heroandez,  per  M.  F.  Bonis,  to  the  order  of  Huger  &  Bein 
and  by  them  indorsed:  **For  deposit,  Huger  &  Bein,  per  R.  E» 
Wheeler." 

The  plaintiff  received  this  check  from  Huger  &  Bein,  their  deposit- 
ors, in  regular  course  of  business  and  entered  it  in  their  bank  book  as- 
so  much  cash  on  the  morning  of  November  12,  1869. 

The  defendant  Hernandez,  through  his  agent  M.  F.  Bonis,  had,  as  a 
matter  of  accommodation,  given  this  check  on  the  afternoon  of  No- 
vember 11,  after  bank  hours,  to  Huger  &  Bein  in  exchange  for  their 
check,  dated  one  day  ahead,  to  wit,  November  12.  This  check  was 
drawn  on  the  Crescent  City  Bank,  the  plaintiff.  Hernandez,  the  de- 
fendant, presented  the  check  received  by  him  to  the  Crescent  City 
Bank  on  the  twelfth,  before  his  check,  the  one  in  suit,  was  presented  to 
the  Germania  Bank  for  payment  in  the  regular  course  of  bank  ex- 
changes. The  check  drawn  by  Huger  &  Bein  being  refused  payment, 
Hernandez  immediately  notified  the  Germania  Bauk  not  to  pay  his 
check,  drawn  November  11,  1869,  in  favor  of  Huger  &  Bein. 

The  court  a  qwi  gave  judgment  against  Hernandez  and  he  has  ap- 
pealed. 

The  grounds  of  his  defense  are-^ 

First — That  the  check  was  drawn  without  authority  by  M.  F.  Bonis 
on  the  Germania  National  Bank  at  a  time  when  he  had  no  funds  to  his 
credit  in  said  bank,  nor  had  he  any  funds  on  deposit  there  between  the 
drawing  of  the  check  and  its  presentation  for  payment;  that  said  Bonis 
was  not  authorized  to  draw  accommodation  checks  on  banks  where  no 
funds  were  deposited  to  the  credit  of  respondent,  or  checks  for  larger 
sums  than  the  amount  at  the  time  on  deposit. 

Second — That  plaintiff  is  not  "  a  bona  fide*'  holder  for  value;  that 
Huger  &  Bein  obtained  possession  of.  said  check  with  full  knowledge 
that  Bonib  was  not  authorized  to  draw  said  check,  through  fraud  and 
false  representations  and  without  consideration;  that  it  was  deposited 
with  plaintiff  as  the  agent  of  Huger  &  Bein  for  collection. 

Third — That  when  the  deposit  was  made  by  Huger  &  Bein  the* 
Crescent  City  Bank  well  knew  that  the  account  of  Huger  &  Bein  la 
said  bank  was  largely  overdrawn  and  so  continued  to  be  up  to  the 
institution  of  this  suit;  that  at  the  time  of  such  deposit  plaintiff  paid 
no  consideration  therefor  and  has  never  given  any  new  credit  thereon,, 
and  that  plaintiff  was  notified  by  M.  F.  Bonis  prior  to  the  time  when  the 
check  sued  on  was  presented  for  payment  to  the  Germania  Bank. 

The  authority  exercised  by  M.  F.  Bonis,  agent  of  Hernandez,  in 
drawing  the  check  in  question  must  be  measured  by  the  terms  of  the 
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procuration  under  whicli  he  acted.  It  is  unu&ually  full  and  contains 
the  following  clause :  *'  Giving  and  granting  unto  him,  said  attorney, 
full  power  and  authority  for  him,  and  in  his  name  and  behalf  and  to 
his  use  to  manage  and  transact  all  and  singular  his  business  and 
affairs  in  this  city^  to  open  all  letters  of  correspondence  addressed  to 
said  appearer  and  to  answer  the  same,  to  make  checks  and  draw  money 
out  of  any  bank  or  banks  wherein  the  same  may  have  been  deposited 
in  the  name  or  for  account  of  said  appearer." 

The  answer  of  defendant  and  the  character  of  the  evidence  shows 
conclusively  that  he  would  not  have  expected  a  release  from  the  pay- 
ment of  his  check,  had  there  been  funds  to  meet  it  on  deposit  in  the 
Grermania  Bank  at  the  time  when  the  check  was  drawn,  the  agent's 
authority  to  draw  checks  being  unrestricted  in  the  power  of  attorney 
so  far  as  funds  on  deposit  are  concerned. 

Is  the  fact  that  a  sufficient  amount  to  meet  the  check,  was  not  on 
deposit  when  the  check  was  drawn,  a  valid  defense  to  its  payment  in 
tbe  hands  ot  a  party  who  had  no  notice  of  the  prohibition  put  upon 
the  agent  t 

Can  the  default  made  by  Huger  &  Bein,  with  reference  to  their  check 
given  in  exchange  for  this,  operate  a  release  from  the  liabilities  attach- 
ing to  defendant  as  soon  as  his  check  was  received  by  an  innocent 
third  party  as  cash  ? 

This  checK  was  entered  in  the  bank  book  of  Huger  &  Bein  as  cash. 
Immediately  upon  its  entry,  Huger  &  Bein  were  authorized  to  check 
against  it  and  the  evidence  shows  that  by  one  oVlock  on  the  twelfth 
they  had  exhausted  their  deposit  including  this  check.  The  consider- 
ation given  by  the  Crescent  City  Bank  was  then  the  face  value  ot  the 
check  in  cash. 

The  proof  is  that  seven  exchanges  of  checks  similar  to  this  had  been 
previously  made  between  these  parties,  a  course  of  dealing  well  calcu- 
lated to  remove  any  doubts  that  might  have  been  entertained  by  the 
plaintiff  as  to  the  regularity  of  this  check. 

The  second  ground  of  defense  that  Huger  &  Bein  obtained  their 
possession  with  full  knowledge  that  Bonis  was  not  authorized  to  draw 
it,  if  true,  can  not  prejudice  the  rights  of  a  third  holder  who  is  neither 
alleged  nor  proven  to  have  had  such  knowledge. 

The  allegations,  if  proven,  that  the  Crescent  City  Bank  knew  that 
the  account  of  Huger  &  Bein  was  largely  overdrawn  when  this  check 
was  deposited,  and  so  continued  to  be  up  to  the  institution  of  this 
suit,  that  no  new  credit  was  given  on  account  thereof,  and  that  plain- 
tiff was  notified  prior  to  the  presentation  of  the  check  tor  payments, 
can  not  avail  the  defendant.  Plaintiff's  rights  vested  when  the  check 
was  deposited,  what  happened  after  that  time  between  tlie  original 
parties  can  not  prejudice  those  rights.    We  see  no  reason  why  a  de- 
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posit  to  the  credit  of  an  overdrawn  account  is  not  fully  as  legal  and 
unsuspicious  as  one  to  an  account  already  credited  witii  a  balance. 

The  discovery  of  an  overdraft  is  the  strongest  possible  incentive  to- 
an  early  deposit  to  make  the  account  good. 

It  is  contended  that  to  validate  checks  thus  drawn  when  there  are- 
not  funds  on  deposit  to  meet  them,  is  to  authorize  an  agent  to  use  his- 
principal's  credit  instead  of  his  cash.  That  the  agent  will  thereby  be- 
left  without  restraint  and  may  at  will  ruin  his  principal,  and  the  case- 
of  Baines  v,  Ewing,  volume  1  Law  Reports  Exchequer  for  1866,  p.  320, 
is  cited  as  sustainicg  this  view. 

In  that  case  the  agent  was  authorized  in  the  name  of  his  principal 
to  underwrite  policies  against  marine  risks  in  Liverpool  not  exceeding 
£100  by  any  one  vessel.  He  exceeded  his  authority  by  underwriting^ 
a  policy  tor  £150,  and  the  court  held  the  principal  to  have  been 
released,  but  the  reason  assigned  by  the  court  destroys  the  analogy  to- 
this  case. 

The  organ  of  the  court  says:  '*  The  plaintiff  was  not  aware  that 
the  broker's  authority  was  limited  to  any  particular  sum,  but  it  was- 
notorious  in  Liverpool  that  in  nearly  all  cases  there  is  a  limit  of  some 
sort  which  remains  undisclosed  to  third  persons  imposed  on  brokers- 
by  their  principals." 

Baron  Martin,  concurring,  adds :  ''But  then  it  is  said  we  must  hold 
him  to  have  had  authority  because  of  the  exigencies  and  course*  of 
business  at  Liverpool.  It  appears,  however,  that  it  was  well  known 
there  that  a  limit  is  almost  always,  if  not  always,  put  to  the  amount 
for  which  a  broker  may  underwrite." 

Banks  see  fit  to  treat  their  good  credit  as  increasing  the  amount  of 
their  cash  on  deposit,  and  we  see  no  good  reason  why  innocent  third 
parties  should  be  held  responsible  for  entertaining  the  same  confidence 
in  a  good  signature. 

We  think  this  view  not  only  consonant  with  sound  law  but  essential 
to  banks  themselves  and  commercial  interests  generally.  It  is  better 
that  the  immediate  employer  and  principal  of  an  agent  should  suffer 
by  the  imprudence  of  his  employe  than  that  third  parties  should  suffer 
from  those  acts  of  agents,  which  are  recognized  by  the  public  as  valid, 
because  of  the  confidence  reposed  in  the  principal. 

The  reasons  assigned  by  the  learned  judge  a  quo  are  cogent  and 
satisfactory.  For  those  reasons  and  the  reasons  herein  assigned  the 
judgment  is  affirmed. 

The  Supreme  Court  having  assigned  among  the  reasons  for  their 
judgment  those  given  by  the  judge  a  quo,  it  is  deemed  proper  to  re- 
port his  decision. — Reporter. 

Crescent  City  Bank  v,  Joseph  Hernandez,  Seventh  District  Courts 


NEW  ORLEANS,  JANUARY,  1873.  47 

Crescent  City  Bank  ▼.  Hemandes. 

« 

parish  of  Orleans.  Collens,  J.  The  defendant  is  a  stock,  money  and 
exchange  broker ;  M.  F.  Bonis  is  defendant's  principal  clerk,  and  has  also 
been  constituted  his  agent  by  aathentio  act  passed  before  S.  Ma;>ner, 
Esq.,  notary  public.  This  power  given  by  this  act  is  very  extensive. 
It  gives,  generally,  authority  to  manage  and  transact  all  and  singular 
the  constituent's  business  in  this  city,  and  specially  to  make  deposits 
and  draw  checks,  '^  to  sell  stocks,"  etc.,  to  receive  and  pay  moneys, 
(<to  make  pawns  and  pledges,"  to  make,  give  and  renew  notes,  ''to- 
borrow  money,  adjust  and  settle  all  accounts,"  to  compromise,  com- 
pound, etc. 

On  one  or  more  occasions  Bonis  had  made  friendly  loans  of  Hernan- 
dez's funds  to  Huger  &  Bein,  but  Hernandez,  on  being  informed  of 
this,  expressly  forbade  a  repetition  of  this  favor.  Nevertheless,  on 
the  eleventh  November,  1869,  aiter  bank  hours,  Bonis  was  prevailed 
npon  to  receive  Huger  &  Bein's  check  on  the  Crescent  City  Bank  for 
$2515  75,  payable  next  day,  and  in  exchange  to  give  Hernandez  a 
check  on  the  Germania  Bank  for  a  like  sum,  payable  immediately;  at 
the  moment  Bonis  drew  this  check  he  knew  that,  though  Hernandez, 
had  an  account  at  the  Germania  Bank,  the  balance  there  to  his  credit 
amounted  only  to  a  few  dollars,  and  he  relied  to  make  up  the  defi- 
ciency on  Huger  &  Bein's  check  on  the  Crescent  City  Bank;  also,  on 
other  promises  and  assurances  of  Huger  &  Bein,  but  these  expect- 
ations were  not  realized.  Huger  &  Bein  deposited  Hernandez's  check 
in  the  Crescent  City  Bank  as  cash,  and  it  was  credited  to  them  as  cash, 
and  therefore  as  customary  of  this  right  they  availed  themselves  super- 
abundantly and  before  the  check  drawn  in  favor  of  Harnandez  was 
presented  they  had,  by  means  of  other  checks,  overdrawn  tlieir  ac- 
counts. . 

In  the  meantime,  Bonis,  for  Hernandez,  had  made  no  deposit  in  the 
Germania  Bank  to  meet  the  check  he  had  drawn,  so  that  when  the 
plaintiff  presented  it  for  payment,  it  was  refused  and  protested,  and 
not  only  for  want  of  funds,  but  also  by  express  orders  from  Hernandez, 
who  had  become  aware  of  the  violation  of  his  private  instructions. 

The  question  presented  is  whether  Hernandez  is  liable  to  the  Cres- 
cent City  Bank  on  this  check;  he  contends  that  the  power  to  make 
checks  is  necessarily  a  limited  power,  that  an  agent  having  this  power 
can  bind  his  principal  to  the  extent  only  of  the  amount  of  cash  actu- 
ally on  deposit  at  the  moment  of  drawing  the  check,  for  it  is  a  power 
to  draw  against  funds,  and  therefore  it  ceases  when  there  are  no  funds, 
so  that  an  agent  who  issues  checks,  when  there  is  no  deposit  to  meet 
tUem  exceeds  his  power,  and  does  not  bind  his  principal.  Defendant's 
counsel  argue  that  an  assignment,  or  appropriation  of  the  deposit  pro 
ianto,  and  therefore  if  there  is  no  deposit  or  fund  there  can  be  no  as- 
signment made  by  the  agent  so  as  to  affect  the  principal.    They  also 
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argue  that  a  check  is  only  a  means  of  eifecting  a  payment,  and  hence 
the  power  to  make  it  does  not  give  that  of  using  the  principal's  credit 
by  the  issue  of  an  indefinite  number  of  checks  on  banks  where  no  ac- 
count, or  no  sufficient  deposit  is  kept.  They  might  have  gone  further 
and  have  asserted  that  the  maxim  that  every  man  is  limited ;  in  every 
instance  the  agent  is  bound  to  use  and  apply  the  principal's  moneys 
and  other  property  only  to  that  principal's  affairs;  the  agent  is  for- 
bidden by  law  from  incumbering  or  alienating  the  property  or  expend- 
ing the  money,  or  engaging  the  credit  of  the  principal  for  his,  the 
agent's,  own  affairs  or  benefit,  or  to  accommodate  his  own  friends; 
any  person  taking  an  obligation  from  an  agent  as  sach  in  the  trans- 
action of  business  that  does  not  concern  the  affairs  of  the  principal, 
acquires  no  right  of  action  against  the  principal;  hence  under  the 
circumstances  of  this  case,  Huger  &  Bein  would  have  no  action  against 
Hernandez  on  the  check,  not  only  because  they  had  knowledge  of  the 
particular  orders  given  to  Bonis,  but  also  because  it  was  issued  to 
them  in  a  transaction  which  did  not  concern  Hernandez  or  his  busi- 
ness. They  were  parties  to  the  contract  itself  that  gave  rise  to  the 
drawing  of  the  check,  and  therefore  liable  to  its  ultimate  equities. 

But  this  suit  is  not  one  between  original  parties,  bur.  it  is  a  contro- 
versy between  a  principal,  sued  by  an  innocent  third  party,  on  a  writ- 
ten obligation  contracted  by  an  agent  on  behalf  of  that  principal. 
The  real  question  to  be  solved  is  whether  the  third  party  in  such  a 
case  is  affected  by  the  abuse  of  power  the  agent  has  been  guilty  of  in 
drawing  a  check,  or  by  the  equities  between  the  principal  and  the 
drawee  of  the  check. 

There  is  a  distinction  in  law  between  an  abuse  of  power  and  an  ex- 
ceeding of  power,  committed  by  an  agent.  In  the  one  case,  the  agent 
does  some  act  within  the  descriptive  terms  of  his  mandate,  some  act 
which  the  mandate  declares  he  shall  have  a  right  to  do  for  his  princi- 
pal, but  which  he  does  really  for  his  own  benefit,  or  contrary  to  pri- 
vate instructions.  These  acti*  of  abuse  of  power  will  bind  the  princi- 
pal because  they  are  covered  by  the  terms  of  the  mandate,  unless  the 
party  dealing  with  the  agent  is  aware  of  the  ageut's  infidelity  or  gross 
sacrifice,  or  misuse  of  the  principal's  rights  and  property.  Acts  that 
exceed  the  power  given — that  is  to  say,  those  that  are  not  of  the  kind 
or  description  mentioned  in  the  mandate,  are  of  no  efiect  whatever 
against  the  principal;  hence,  if  there  had  been  no  power  given  to 
Bonis  in  this  mandate  to  draw  checks,  his  having  issued  oue  would  be 
in  no  manner  binding  on  Hernandez ;  but  there  is  such  a  power  given, 
and  though  the  agent  may  have  committed  an  abuse  of  his  authority, 
the  law,  in  my  opinion,  renders  the  principal  liable  to  a  party  inno- 
cent or  ignorant  of  that  abuse.     Story  on  Agency,  126  et  seq. 

True  it  is,  a  check  appropriates  the  amount  to  the  holder  of  the 
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•check;  bat  the  act  of  drawing  a  check  by  an  agent  authorized  bo  to 
draw,  authorizes  the  assumption  that  there  are  really  funds  on  deposit, 
which  may  be  so  appropriated,  and  no  one  dealing  with  the  agent  for 
A  check,  is  bound  to  -make  previous  inquiry  at  the  bank,  any  more 
than  if  he  were  dealing  with  the  principal.  If  such  an  inquiry  were 
necessary,  the  very  facilities  which  checks  were  invented  to  procure 
would  be  defeated. 

It  is  also  true  that  a  check  is  a  means  of  effecting  a  payment  and 
not  a  means  of  using  credit ;  but  because  it  is  only  a  means  of  pay- 
ment, says  ChanceUor  Kent,  (vol.  4,  p.  549,  Note  4th  Ed.)  the  check  is 
the  acknowledgment  of  a  certain  sum  due.  Justice  Sutherland,  in 
Murray  v.  Judah,  6  Co  wen,  490,  also  says,  "Every  check  is  j)rima /ooie 
presumed  to  be  given  for  value  received  by  the  drawer."  Now,  Bonis 
was  vested  with  ample  authority  to  contract  a  debt  for  this  principal 
to  pay  his  principal's  debts,  to  acknowledge  an  indebtedness  for  his 
principal,  and  to  draw  a  check  for  the  purpose,  and  the  presumption 
arises  in  favor  of  his  act. 

Is  the  principal  released  on  proof  that  the  fact  does  not  sustain  the 
presumption,  and  that  an  abuse  of  authority  was  really  committed? 

The  law  answers  negatively,  whenever  the  check  has  in  its  tempo- 
rary circulation  come  through  the  ordinary  course  of  business  into  the 
hands  of  an  innocent  holder  for  value. 

The  rule  governing  bills  of  exchange  in  this  respect  is  also  applica- 
ble to  checks. 

Story  on  promissory  notes,  par.  488,  says  of  "  checks,"  where  they 
are  made  pay^vble  to  a  particular  person  only,  they  are  not  negotiable ; 
where  they  are  payable  to  order  ilie^  are  negotiable  by  indorsement, 
and  where  they  are  payable  to  bearer  they  are  negotiable  by  mere 
delivery. 

In  these  respects  they  have  the  precise  qualities  and  effects  of  bills  of 
exchange.  Kent,  vol.  3,  page  75,  4th  ed.,  says  of  a  check;  *'It  is 
transferable  like  a  bill  of  exchange;"  and  Strong,  on  promissory 
notes,  page  491,  says:  ''It  is  a  well  known  rule  of  law  that  a  bill  of 
exchange,  or  a  promissory  note  taken  after  the  day  of  payment,  or, 
as  the  common  phrase  is,  when  it  is  overdue,  subjects  the  holder  to  all 
the  equities  attaching  to  it,  in  the  hands  of  the  party  from  whom  he 
receives  it.'*  But  this  rule  does  not  apply  to  a  check,  for  it  is  not 
treated  as  overdue,  although  it  is  taken  by  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand.  On  the  contrary,  the  holder,  in 
such  a  case,  takes  it,  subject  to  no  equities,  of  which  he  had  not  at  the 
time  notice,  etc. 

To  sum  up,  when  an  agent  issues  a  commercial  obligation,  author- 
ized by  the  terms  of  his  mandate,  the  legal  presumption  is  that  it  was 
for  a  valuable  consideration  that  has  actually  accrued  to  the  benefit  of 
4      . 
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his  principal,  and  that,  therefore,  the  principal  is  bound  by  it ;  and 
third  parties,  who,  acting  on  the  presumption,  receive  snch  negotiable 
obligations  are  protected  against  the  equities  of  which  they  have  had 
no  notice.  10  L.  R.,  567;  19  A.  R.,  183;  Louisiana  Code,  2971,  2972^ 
2990. 
Judgment  for  plaintiff. 


No.  3H57. 

City  op  New  Orleans  v,  J.  Strauss.    E.  Merle  and  J.  CHAPuSr 

Warrantors. 

Where  a  certificate  of  indebtedness  with  the  date  and  number  wanting,  was  stolen,  while 
being  prepared  for  issnance,  l)efore  it  was  issued  and  put  in  the  marlcet  by  the  city  of 
New  Orleans,  and  after  the  date  and  number  had  been  subsequently  forged,  was  sold  to 
the  defendant,  who  called  his  vendor  in  warranty; 

Held— That  this  instrument  can  not  be  classed  as  negotiable  paper  upon  which  the  maker  is 
bound  to  innocent  holders.  It  is  transferable,  it  is  true,  but  the  transferree  obtains  only 
the  rights  of  the  transferrer. 

In  this  case  the  transferrers  and  warrantors  had  no  legal  possession  of  the  certificate  of  in- 
debtedness of  which  the  city  of  New  Orleans  never  ceased  to  be  the  owner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Ihdard^ 
J.  George  8.  Lacey,  City  Attorney,  for  plaintiff  and  appellee.  0, 
RoseliuB  (k  Alfred  Philips,  for  deiendant  and  appellant.  Hays  &  New, 
for  warrantors. 

Justices  present  and  concurring:  Ludeling,  Taliaferro,  Howell  and 
Kenuard. 

Howell,  J.  The  city  of  New  Orleans  claims  the  sequestration  and 
possession  of  a  certain  certificate  ot  indebtedness  in  favor  ot  J.  Fallon 
or  bearer  for  $775  65,  found  iu  the  possession  of  the  defendant,  Strauss, 
and  alleged  to  have  been  stolen  in  a  state  of  incompleteness  from 
the  ofBce  of  the  Administrator  of  Public  Accounts.  The  defendant 
answered  that  lie  purchased  said  certificate  in  due  course  of  business 
from  £.  Merle  and  J.  Chapus,  and  it  being  a  negotiable  instrument  his 
title  as  an  innocent  third  holder  is  good.  He  called  his  vendors  in 
warranty,  whose  answers  are  substantially  a  general  denial,  Chapus 
specially  denying  any  connection  with  the  matter.  From  a  judgment 
in  favor  of  the  city  and  one  against  the  warrantors  in  solido,  in  favor 
of  defendant,  the  parties  cast  have  appealed. 

The  evidence  satisfies  us  that  the  *' certificate'*  was  stolen  from  the 
office  of  tlie  Administrator  of  Public  Accounts,  before  it  was  in  a  state 
or  form  to  be  issued,  aud  that  the  deficiencies  were  supplied  before  the 
sale  to  defendant  on  the  same  day  of  the  theft.  But  we  can  not  dasa 
this  instrument  as  negotiable  commercial  paper,  upon  which  the  maker 
is  bound  to  innocent  third  holders.  It  is  transferable,  it  is  true,  but 
the  transferree  obtains  only  the   rights  of  the  transferrer.    See   the 
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caae  of  the  State  ex  rel.  S.  Smith  &  Co.  v.  James  Graham,  Auditor, 
recently  decided.  Strauss  obtained  no  title,  and  the  city  was  correctly 
held  to  be  the  owner. 

We  concur  in  the  opinion  of  the  judge  a  quo  that  the  warrantors 
liave  not  shown  a  legal  possession  of  the  certificate,  and  that  they 
must  be  condemned  to  pay  to  Strauss  the  amount  paid  by  him  to  them 
for  the  certificate. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4075. 
Ai.vA  M.  HoLBROOK  17.  Jennie  Bronson,  his  wife. 

'Where  dtaUon  is  served  personally  on  a  married  woman  aiitiiorized  to  defend  the  suit,  she 
is  regularly  in  court,  and  on  its  being  shown  that  she  has  a  domicile  in  the  parish,  a 
notice  to  which  she  is  entitled  can  be  served  on  her  i>ersonally,  or  at  her  said  domicilCt 
unless  there  is  some  special  provision  of  law  requiring  another  mode  of  giving  the 
notice. 

It  can  not  be  contended  on  her  behalf  that,  inasmuch  as,  when  the  Judgment  was  rendered 
and  notice  thereof  served  at  her  domicile,  she  was  absent,  or  had  gone  out  of  the  parish, 
it  was  necessary  to  appoint  an  attorney  upon  whom  service  of  the  notice  of  judgment 
should  have  been  made. 

Article  141  K.  C.  C.  is  to  be  construed  as  applying  to  the  defendant  who  is  absent,  or  incapa- 
ble of  acting,  at  the  institution  of  the  suit,  and  can  not  be  cited  in  the  usual  way,  but 
not  to  one  who  is  legally  and  regularly  a  party  to  a  suit  and  who  Toluntarily  declines 
making  a  defense  or  temporarily  leavos  the  place  of  the  Jurisdiction  after  being  cited. 
The  jurisdiction  of  the  court  can  not  thus  be  defeated. 

The  appointment  of  persons  to  represent  parties  to  a  suit  should  be  made  with  caution  and 
in  cases  clearly  designated. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  Semmes  &  Molt,  for  plaintiff  and  appellee.  J.  B,  Howard,  for 
defendant  and  appellant. 

Justices  concurring:     Howell,  Wyly,  Kennard. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  when  it  was  taken,  the  delay  within  which  appeals 
are  by  law  allowable  in  this  class  of  cases,  had  expired. 

The  suit  was  instituted  for  a  divorce.  The  defendant,  upon  the 
prayer  of  the  plaintiff,  was  authorized  to  defend  it,  and  a  domicile  (her 
usual  residence  No.  208  Constance  street)  was  assigned  to  her  during 
the  pendency  of  the  proceedings  ;  personal  service  of  the  petition  and 
citation  was  made  on  her ;  after  the  legal  delays,  no  answer  being  filed, 
default  was  taken  and  duly  confirmed  in  favor  of  plaintiff;  notice 
of  final  judgment  was  served  on  defendant  on  twenty-ninth  Janu- 
ary, 1872,  by  leaving  the  same  (in  the  language  of  the  return)  at  her 
domicile,  No.  208  Constance  street,  in  the  hands  of  Mary  McKennery, 
a  person  over  fourteen  years  of  age,  and  living  and  residing  at  said 
domicile,  whose  name  and  the  other  facts  connected  with  this  service, 
I  learned  by  interrogating  said  Mary  McKennery,  the  aforesaid  Jennie 
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BroDSon  being  absent  from  home  at  the  time  of  said  service/^  The 
petition  of  appeal  was  filed  on  twenty-second  Jane,  and  the  order  of 
appeal  granted  on  second  July,  1872,  after  heariug  the  parties,  aboat 
five  months  after  the  said  notice. 

By  article  573  C.  P.  as  amended,  an   appeal  from  a  judgment  of 
divorce  mast  be  asked  for  within  thirty  days,  not  including  Sundays, 
after  the  signing  of  such  judgment,  instead  of  ten  days,  and  shall 
operate  as  a  suspensive  appeal  therefrom,  and  there  shall  be  no  devol- 
utive appeal  allowed  thereafter.    Acts  1871,  p.  151. 

The  right  to  the  appeal  in  this  case  depends  on  the  sufficiency  of 
the  above  notice  of  judgment,  to  which  the  defendant  was  entitled. 
C.  P.  575,  620. 

Having  been  personally  cited  and  authorized  to  defend  the  suit,  she 
was  regularly  in  court,  and  having,  as  is  shown,  a  domicile  in  the 
parish,  any  notice  to  which  she  was  entitled  could  be  made  on  her 
personally  or  at  her  said  domicile  (see  12  La.  600,  C.  P.  187,  192), 
unless  there  is  some  special  provision  of  law  which  requires  another 
mode  of  giving  the  notice. 

It  is  contended  in  her  behalf  that  inasmuch  as  it  appears  that,  when 
the  judgment  was  rendered  and  notice  thereof  served  at  her  domicile 
she  was  absent  or  had  gone  out  of  the  parish,  it  was  necessary  to 
appoint  an  attorney,  upon  whom  notice  of  the  judgment  should  have 
been  made,  and  article  141  R.  C.  C.  is  invoked  as  authority.  This 
article  is  in  the  chapter  which  treats  **of  the  proceedings  of  separa- 
tion from  bed  and  board,  and  reads:  ^*  When  the  defendant  is  absent 
or  incapable  of  acting  from  any  cause,  au  attorney  shall  be  appointed 
to  represent  him,  against  whom,  contradictorily,  the  suit  shall  be 
prosecuted.*' 

This,  we  construe,  as  applying  to  the  defendant,  who  is  absent  or 
incapable  of  acting,  at  the  institution  of  the  suit,  and  can  not  be  cited 
in  the  usual  way  ',  but  not  to  one  who  is  legally  and  regularly  a  party 
to  a  suit,  and  who  voluntarily  declines  making  a  defense  or  tempora- 
rily leaves  the  place  of  the  jurisdiction  after  being  cited.  Tne  juris- 
diction of  the  court  can  not  thus  be  defeated. 

If  the  defendant  had  been  the  husband,  with  a  permanent  residence 
in  the  parish,  but  absent  temporarily  on  business  or  pleasure  in  an 
adjoining  parish  or  State,  we  apprehend  that  notice  at  his  domicile,  in 
the  usual  manner,  would  be  considered  sufficient.  We  must  give  the 
same  effect  to  the  proceeding  where  the  wife  is  the  defendant  under 
like  circumstances. 

The  appointment  of  persons  to  represent  parties  to  a  suit  should  be 
made  with  caution,  and  in  cases  clearly  designated.  Parties  to  law- 
suits are  presumed  to  conduct  or  defend  them  according  to  their  own 
opinion  of  their  interests.    And  while  we  readily  concede  that  all  the 
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legal  formalities  Bhould  be  Btrictlj  observed  in  divorce  saits,  we  are 
not  anthorized  in  reqairing  parties  to  do  more  for  themselves  than  they 
choose  to  do,  or  in  doing  more  for  them  than  they  desire  to  have  done. 
We  can  not  consider  the  defendant  in  this  case  as  an  absentee  within 
article  141  R.  C.  C. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 

Rehearing  refused. 


No.  3646. 

Succession  of  Jambs  M.  Pinniger.    Rule  against  Widow  Flanker, 

purchaser. 

The  jadgmonts  in  ttiiB  case  appointing  a  testamentary  tntor  and  the  mother  of  minors  their 
nataral  tutrix  were  not  absolute  nullities,  and  can  not  be  attacked  collaterally.  Where 
a  diroroed  wife  marries  again,  and  after  the  death  of  her  first  husband,  olaims  to  exercise 
her  rights  of  tutorship  by  nature  over  the  issue  of  her  first  marriage; 

Held— That  the  forfeiture  announced  in  article  254  of  the  Keyised  Code  has  no  application  to 
her  case. 

Tliere  is  no  law  prohibiting  a  divorced  wife  i^m  becoming  nataral  tutrix  of  her  children 
after  the  death  of  their  faUier. 

The  fact  that  there  are  no  special  tutors  ad  Aoc  appointed  for  minors  at  the  time  of  the  sale  of 
their  property  does  not  concern  the  purchaser. 

The  services  of  special  tutors  cuL  hoe  are  not  necessary  to  effect  a  sale  of  minors'  property. 
Their  duty  begins  at  the  partition  before  the  notary,  if  not  appointed  at  the  time  of  the 
sale,  they  may  be  appointed  afterwards  and  before  the  notary  begins  the  partition. 

The  purchaser  at  a  judioial  sale  is  protected  by  the  decree  ordering  the  sale,  aud  is  not  bound 
to  look  beyond  U. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaudy  J.  0.  M.  Conrad  &  Son,  William  Grant,  E,  T.  &  K  J.  Fel- 
lows, for  G.  F.  Porter,  executor  and  tutor,  and  al.  appellants.  TT. 
Murphy,  for  Widow  Planner,  appellee. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell  and  Wyly. 

Wtlt,  J.  In  1869  James  M.  Pinniger  obtained  judgment  of  divorce, 
against  his  wife,  Emily  Robertson,  and  it  was  ordered  that  the  children, 
the  issue  of  the  marriage,  be  placed  under  the  care  of  the  father,  except 
Martha,  the  youngest,  Vho  on  account  of  her  youth  was  placed  under 
the  care  of  her  mother.  After  the  divorce,  but  during  the  life  of  said 
James  M.  Pinniger,  the  said  Emily  Robertson  married  W.  W.  Freeman. 
Subsequently,  to  wit:  In  October,  1870,  James  M.  Pinniger  died,  leav- 
ing a  small  succession  and  leaving  a  will  bequeathing  his  property  to 
his  four  children,  to  wit:  James  R.,  Emily  Y.,  Isaac  M.,  and  Martha 
Pinniger,  and  appointing  George  F.  Porter  testamentary  executor  and 
also  tutor  to  the  minor,  Emily  Y.  Pinniger. 

On  the  twentieth  December,  1870,  the  said  Porter  was  duly  qualified 
and  received  letters  in  both  capacities.  Mrs.  Freeman  was  confirmed| 
on  the  advice  of  a  family  meeting,  as  natural  tutrix  of  the  other  three 
minors. 
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On  the  advice  of  a  family  meetiDg  the  court  subsequeotly  ordered 
the  sale  of  the  property  in  order  to  effect  a  partition.  After  due 
advertisement,  and  observance  of  the  formalities  of  law,  the  aactioneer 
sold  the  property  pursuant  to  the  order  of  the  court.  A  part  thereof 
was  adjudicated  to  Widow  Flanner,  who  refused  to  comply  with  the 
terms  of  adjudication  and  a  rule  was  taken  to  compel  her  to  do  so. 

To  this  rule  the  purchaser  filed  an  answer  setting  forth  that  she 
refused  to  comply  with  the  adjudication,  for  the  reason  that  there  is  a 
cloud  on  the  title  offered  her,  that  the  formalities  required  by  law  for 
the  settlement  of  a  succession,  or  to  make  a  partition  between  minors, 
had  not  been  complied  with,  in  the  following  particulars,  to  wit: 

First — That  one  of  the  heirs  (all  beiog  issue  of  the  same  marriage) 
is  represented  by  a  testamentary  tutor  appointed  by  the  father  during 
the  existence  of  the  mother  of  the  minor,  which  is  null. 

Second — That  the  other  minors  are  represented  by  their  mother  who 
was  appointed  natural  tutrix  after  having  contracted  a  second  marriage 
which  could  not  legally  be  done. 

Third — That  the  mother  after  contracting  a  second  marriage  could 
only  be  appointed  dative  tutrix,  and  that  as  such,  like  all  dative  tutors, 
was  bound  to  give  security,  and  that  until  all  the  formalities  required 
by  law  have  been  couplied  with,  the  acts  of  the  so  called  tutor  has  no 
binding  effect  on  the  minora. 

Fourth — That  the  mother  having  been  divorced  by  a  judgment  of  the 
Fifth  District  Court,  and  deprived  of  the  care  and  control  of  the  same 
minors,  she  could  under  no  circumstances  be  appointed  their  tutrix. 

Fifth — That  to  effect  the  partition,  the  heirs  having  separate  and 
opposing  interests  in  the  succession,  should  have  been  represented  by 
special  tutors  ad  hoc  for  each  of  them,  which  was  not  done. 

Sixth — That  a  partition  thus  made  is  only  provisional  and  can  be  set 
aside  at  any  moment  on  the  application  of  any  of  the  minors. 

The  court  dismissed  the  rule  and  the  testamentary  executor  and  the 
tutors  of  the  minors  appeal.    We  think  the  court  erred. 

The  judgment  appointing  George  F.  Porter  testamentary  tutor  of  the 
minor,  Emily  Y.  Pinniger,  and  the  judgment  appointing  the  mother  of 
the  minors  natural  tutrix  of  the  other  three  children,  are  not  absolute 
nullities,  and  they  can  not  be  attacked  collaterally.  14  An.  623;  13 
An.  380. 

The  forfeiture  announced  in  article  254  Revised  Code  has  no  appli- 
cation to  a  case  like  this.  Mrs.  Freeman  was  not  married  while  she 
was  natural  tutrix.  At  the  time  of  her  marriage  to  Freeman  there 
was  no  tutorship,  because  the  father  of  the  children,  James  M.  Pinni- 
ger, was  living.  It  was  not  till  after  his  death  that  a  tutorship  became 
necessary. 

We  know  of  no  law   prohibiting  a  divorced  wife  from  becoming 
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■atural  tutrix  of  ber  children  after  the  death  of  their  father.  The 
fact  that  there  were  not  epecial  tatorB  ad  hoe  appointed  for  the  minors 
at  the  time  ot  the  sale  does  not  concern  the  purchaser.  Their  services 
vere  not  necessary  to  effect  the  sale.  Their  duty  begins  at  the  partition 
before  the  notary.  If  not  appointed  at  the  time  of  the  sale,  they 
might  be  appointed  afterwards,  and  before  the  notary  begins  the  par- 
tition.   The  only  interest  the  purchaser  has  is  to  get  a  good  title. 

Here  is  a  regular  proceeding  for  the  sale  of  the  property  to  make  a 
partition.  The  order  of  sale  is  based  upon  the  advice  of  a  family 
\neeting,  and  the  advertisement  and  all  the  formalities  necessary  for 
the  sale  seem  to  have  been  complied  with. 

It  is  well  settled  that  the  purchaser  at  judicial  sale  is  protected  by 
the  decree  ordering  the  sale,  and  is  not  bound  to  look  beyond  it.  11 
La.  156;  13  La.  431,  432;  16  La.  440;  3  R.  122;  2  An.  466,  507;  14  An. 
622;  15  An.  250,  676, 641 ;  18  An.  485,  407;  21  An.  425,  505,  514;  22  An. 
175,  629;  23  An.  628,  630,  614. 

On  complying  with  the  terms  of  adjudication  the  purchaser  will  get 
^  valid  title  to  the  property,  and  that  is  all  the  interest  she  has  in  the 
controversy. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  rule  herein  be  made  absolute  at  the  costs  of 
4ihe  appellee  in  both  courts. 


No.  2839. 

Joseph  Macheca  v,  Philip  Avegno,  and  Philip  Avegno  v,  Joseph 

Maoheca.    (Consolidated  cases.) 

.Servitudea,  when  an  act  of  sale  is  silent  on  the  snlijeot,  can  only  be  shown  by  proof  of  the  use 
or  existence  thereof  for  a  period  sufficient  to  establish  title,  and  this  may  bo  proved  by 
parol.  All  agreements  in  relation  to  such  use  may  also  be  proved  by  parol,  unless  it  la 
shown  that  they  were  reduced  to  writing. 

The  evidence  in  this  case  shows  that  the  alleged  servitudes  were  snbject  to  the  will  of  the 
owner  of  the  property  on  which  they  were  exercised,  and  that  the  owner  or  owners  of  the 
otner  property  in  whose  behalf  said  servitudes  were  claimed  to  be  established  never 
acquired  any  legal  title  thereto. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleyy 
J.     W.  B.  Koontz,  for  appellee.    8ambola  <&  Ducros,  for  appellant. 
Justices    concurring:      LudeUng,   Taliaferro,    Howell,    Wyly    and 
Kennard. 

Howell,  J.  These  two  suits  involve  the  right  to  the  servitudes  of 
passage  and  of  drain  claimed  by  one  of  the  parties  upon  the  property 
^f  the  other,  and  damages  alleged  to  have  result-ed  from  an  injunction 
taken  out  by  the  creditor  of  the  servitudes,  which  was  dissolved  in  a 
former  litigation. 
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The  claimant  or  creditor  of  the  seryitades  objected  to  oral  proof  of 
any  agreement  between  the  former  owners  of  the  two  properties  as  to 
the  title  to  said  seryitades,  on  the  ground  that  they  are  real  property^ 
and  the  proof  mast  therefore  be  in  writing. 

As  the  yarioas  acts  of  sale  of  the  two  properties  are  silent  in  regard 
to  the  alleged  seryitades^  the  said  seryitades  can  only  be  shown  by 
proof  of  the  use  or  existence  thereof  for  a  period  safficient  to  establish 
title,  and  this  use  may  be  proyen  by  parol.  It  follows  that  all  agree- 
ments in  relation  to  such  use  may  also  be  proven  by  parol,  unless  it  ia 
shown  that  they  were  reduced  to  writing,  which  was  not  done. 

The  eyidence  in  this  case  shows  that  the  alleged  seryitades  were 
subject  to  the  will  of  the  owner  of  the  property,  on  which  they  were 
exercised;  and  that  the  owner  or  owners  of  the  other  property  neyer 
acqaired  any  legal  title  thereto.  The  judgment,  therefore,  on  this 
question  was  correctly  rendered  in  fay  or  of  the  alleged  debtor. 

As  to  the  damages,  they  were  claimed  in  reconyention  in  the  injunc- 
tion suit  and  rejected  as  of  nonsait.  The  evidence  in  the  present 
proceeding  does  not  establish  the  right  to  the  damages  claimed  or 
allowed.    See  12  An.  587. 

It  is  therefore  ordered  that  the  judgment  in  the  case  of  Macheca  v. 
Ayegno  be  affirmed,  with  costs  in  the  lower  court,  and  that  the  judg- 
ment in  the  case  of  Ayegno  v.  Macheca  for  $180,  general  damages,  and 
$5250  special  damages,  as  counsel's  fees,  be  reversed,  and  that  there  be 
judgment  on  the  claim  for  damages  against  the  said  Avegno,  plaintiff, 
with  costs  of  said  suit  in  the  lower  coart — appellee  to  pay  costs  of 
appeal. 
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No.  2549. 

Successions  op  Andrew  Dunford  and  Marie  Charlotte  Bemi,, 
his  wife.  Application  of  Pierre  Maspero  for  Letters  of  Dative 
Testamentary  Executor  and  Admiuistrator — Edgar  Marine  et 
al.  in  opposition. 

Tyhere  the  hoirs  have  been  pnt  in  possesalon  of  the  snocesHion  of  their  father  and  motber 
by  the  Probate  Court,  the  Bacoession  is  terminated.  The  property  passes  to  the  heirs 
and  the  debts  of  the  deceased  become  the  debts  of  the  heirs,  each  being  liable  lor  hia 
yirile  share.  The  application  for  administration  is  too  late,  and  if  the  appellant  be  a 
creditor,  his  remedy  is  against  the  heirs. 

APPEAL  from  the  Parish  and  Probate  Court,  parish  of  Plaquemines. 
Prescott,  J.    Pierre  Masfpero,  for  appellee.    Sambola  <&  IhioroSy. 
for  appellants. 
Justices  concurring — Taliaferro,  Wyly  and  Howell. 
Wyly,  J.     The  controversy  in  this  case  is  about  the  appointment  of 
a  datiye  executor  and  an  admiuistrator.    The  heirs  oppose  the  appoint- 
ment on  several  grounds,  the  most  effectual  being  there  is  no  succes- 
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sion  to  admiDister,  because  they  have  loDg  sinoe  gone  into  possession 
under  a  regular  order  of  court. 

The  Implication  for  admiDistration  was  filed  in  October,  1869.  In 
1867  the  Probate  Court  put  the  heirs  in  possession  of  the  succession  of 
their  father  and  mother.  This  terminated  the  succession;  the  property 
passed  to  the  heirs,  and  the  debts  of  the  deceased  became  the  debts  of 
Ihe  heirs,  each  being  liable  for  his  virile  share. 

If  the  applicant  for  administration  be  a  creditor,  his  remedy  ia 
against  the  heirs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  application  of  Pierre  Maspero  be  rejected 
with  costs  of  both  courts. 


No.  4423. 
John  T.  Michel  v.  John  Kaisbr  and  al. 

The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his  judgment  as  to  the  solvency 
and  sofflciency  of  the  seonrlty  offered,  and  to  require  bidders  to  be  prepared  at  onoe  to 
comply  with  the  conditions  of  the  sale.    Art.  689,  Code  of  Practice. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lens,  J.  B»  King  CuilsTf  and  E,  K,  Washington,  for  plaintiflT 
and  appellant.  Cotton  dc  Levy  and  J^.  FUlefal  for  defendants  and 
appellees. 

Justices  concurring — Ludeling,  Taliaferro,  Howell  and  Rennard. 

Taliaferro,  J.  The  plaintiff  brings  this  action  against  the  defend- 
ant and  other  parties  to  recover  from  them  ''The  Magazine  street 
Railroad,'*  which  the  plaintiff  alleges  he  bought  at  a  sheriff's 
sale,  having  been  the  last  and  highest  bidder  for  the  proper ty,  and 
thereby  acquired  the  right  to  have  it  adjudicated  to  him  as  the  pur- 
chaser. That  the  sheriff,  in  violation  of  the  rights  of  petitioner  and 
of  his  own  duties  as  an  officer,  wrongfully  and  illegally  adjudicated 
the  property  to  the  defendants  at  a  less  sum  than  that  bid  by  him. 
The  sheriff  is  also  made  a  party  defendant.  The  defendants  severed 
in  their  answerB,  pleading  the  general  issue.  Tliere  was  judgment  for 
the  defendants  and  the  plaintiff  has  appealed. 

It  seems  that  some  time  in  the  year  1872,  the  Magazine  street  Rail- 
road was  sold  at  sheriff's  sale,  and  that  the  plaintiff  and  two  or  three 
of  the  defendants  were  the  principal  competitors  in  bidding  for  the 
property.  Upon  the  first  offering  the  property  was  knocked  off  to 
Michel,  the  plaintiff,  at  the  price  of  $149,000.  A  surety  was  offered 
by  Michel  worth  $60,000.  Tlie  deputy  sheriff  who  made  the  sale 
demanded  another  surety  or  sureties.  A  short  delay  was  asked  for 
and  granted  to  enable  Michel  to  procure  additional  security.    Failing 
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in  this  the  property  was  reoflfered  and  Michel  bid  again  in  competition 
with  the  same  parties  who  bid  at  the  first  exposure.  When  Michel's 
bid  reached  $60,000  the  sheriff  inquired  of  him  if  he  had  any  other 
-surety  present  besides  Kerr,  the  person  first  offered,  who  had  stated 
under  oath  that  he  was  worth  $60,000.  Michel  replying  in  the  nega- 
tive, the  sheriff  then  said  '^  I  will  not  take  Michel's  bid  beyond  what 
he  says  he  is  worth."  Notwithstanding  this  he  received  Michel's  bid 
to  the  amount  of  $67,000.  Kaiser  bid  $68,000  and  Michel  bid  $69,000. 
But  the  testimony  of  Philips,  one  of  the  witnesses,  who  is  an  attorney, 
attended  the  sale  in  the  interrst  of  a  client,  and  who,  it  appears,  was 
■attentive  to  all  that  passed,  is  that  when  Michel  bid  $67,000  the  sheriff 
warned  him  that  he  could  not  receive  his  bid  with  the  proposed  surety 
for  any  larger  amount.  This  statement  is  corroborated  by  the  testi- 
mony of  the  sheriff  himself  who  says:  ''The  last  bid  of  the  party  to 
whom  it  was  adjudicated  was  $68,000;  Michel  bid  $6^,000;  I  refused 
peremptorily  to  take  the  bid ;  then  I  cried  the  property  with  a  load  and 
audible  voice  at  $68,000.  I  refused  to  take  Michel's  bid ;  he  was  bid- 
ding $69,000.  I  made  up  my  mind  that  taking  Kerr  for  $66,000  or 
$67,000  and  the  check  for  $2000  that  he  gave  me,  was  more  than  Kerr 
was  worth.  I  gave  time  to  the  party.  Michel  came  forward  and  asked 
ii  I  would  delay ;  I  told  him  I  could  not  delay  much ;  it  was  the 
second  adjudication.  Then  the  property  was  sold  to  the  parties  who 
•complied  with  the  terms  of  the  sale  instantly." 

It  appears  that  the  terms  of  the  sale  required  the  payment  of  $2000 
in  hand  to  cover  costs,  taxes,  etc.,  and  that  Michel  had  tendered  his 
check  for  that  amount^  which  the  sheriff  was  willing  to  receive.  It 
was  contended  in  argument  that  as  the  sheriff  was  willing  to  receive 
Kerr  as  surety  for  $67,000  and  the  check  for  the  $2000  cash,  Michel 
had  complied  with  the  terms  by  offering  accepted  security  for  his  bid 
of  $69,000.  Whatever  may  be  said  of  this  we  think  the  testimony 
shows  that  the  sheriff  had  at  no  time  considered  the  obligation  of  Kerr 
together  with  the  check  to  be  sufficient  for  more  than  $67,000.  He 
-distinctly  notified  Michel,  while  crying  the  property  the  second  time, 
that  the  security  tendered  by  him  would  not  be  received  for  more  than 
$67,000.  We  are  unable  to  see  that  the  sheriff's  acts  in  making  the 
sale  are  unauthorized  by  law.  He  seems  to  have  been  governed  by 
the  provisions  of  article  609  of  the  Code  of  Practice.  He  bad  the 
right  to  judge  of  the  solvency  and  sufficiency  of  the  security  offered, 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale.  We  see  no  error  in  the  decree  of  the  lower 
•court. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  2627. 
L.  A.  Benoist  et  al.  v,  Thomas  Market,  Tutor,  et  al. 

The  preacription  of  three  years  set  up  agsdnst  a  suit  for  settiement  of  the  afibirs  of  a  pwrt- 
nership  ia  not  applicable  when  no  settlement  of  its  basiness  and  no  adjustment  of  the 
liabilities  of  the  copartners  among  themselves  have  taken  place. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Duvig- 
neaudj  J.    H,  0,  Miller  and  Thos.  Hunton^  for  plaintiffs  and  appellees. 
I^poffordf  Wooldridge  i&  Thomas ,  for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro  and  Howell. 

Taliaferro,  J.  This  is  a  suit  for  the  settlement  of  a  partnership. 
The  partners  were  Benoist,  Shaw,  Murphy  and  Newman,  and  the 
partnership  was  entered  into  in  1859  for  the  purpose  of  doing  business 
in  exchange  in  New  Orleans.  It  seems  that  Benoist  and  Shaw  furnished 
the  capital  and  the  other  two  contributed  their  industry  and  skill  in 
the  business  they  engaged  in ;  the  shares  respectively  in  profits  and 
losses  were  fixed  by  a  written  act  passed  before  a  notary  public. 

The  war  coming  on  soon  after  the  parties  went  into  business,  they 
were  unsuccessful  in  their  operations,  and  sustained  heavy  losses. 
Shaw  died  in  1863.  Benoist,  Newman  and  Murphy  became  the  liquida- 
tors of  the  film,  and  so  continued  until  July,  1865,  when  Murphy  died 
and  Benoist  and  Newman  became  the  liquidators.  So  matters  stood 
until  April,  1866,  no  final  settlement  having  been  made,  the  present 
«uit  was  instituted  by  Benoist  and  the  administrator  of  Shaw's  estate. 
A  receiver  was  appointed  upon  the  application  of  the  parties.  A 
litigation  of  several  years  duration  ensued.  During  this  period 
Benoist  and  Newman  died,  and  the  contest  was  continued  by  the 
•executor  of  Benoist  and  the  administrator  of  Newman's  estate.  Ex- 
perts were  appointed  by  the  court  to  investigate  the  books  and  affairs 
•of  the  partnership,  and  having  complied  with  the  order  of  the  coui*t 
they  made  their  report  and  exhibit.  The  receiver  also  made  a  report 
to  the  court.  Judgment  was  rendered  decreeing  that  the  executor  of 
Benoist  recover  from  the  tutor  of  the  minor  heirs  of  Murphy  and  from 
the  estate  of  Newman  in  solido  the  sum  of  $7015  15  as  the  propor- 
tional amount  of  the  loss  of  Benoist  upon  his  capital  which  has  to  be 
sustained  by  Murphy  and  Newman's  estates. 

In  like  manner  the  judgment  awarded  against  the  estates  of 
Murphy  and  Newman  in  solido  in  favor  of  Shaw's  administrator  the 
sum  of  $4687  70,  as  the  proportional  amount  to  be  borne  by  these 
estates  on  account  of  the  loss  sustained  by  Shaw  upon  the  capital 
invested  by  him.  From  this  judgment  appeals  were  separately  taken 
by  the  tutor  of  the  minor  heirs  of  Murphy  and  the  administrator  of 
Newman's  estate. 
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In  this  coart,  by  coDsent  of  parties,  the  appeal  taken  in  behalf  of 
Murphy's  heirs  was  dismissed. 

The  appellees  ask  that  the  judgment  be  amended  so  as  to  make 
each  of  the  appellants  bound  for  the  amounts  expressed  and  not  a 
judgment  in  solido  which  might  be  discharged  by  payment  by  one. 

The  piescription  of  three  years  set  up  against  the  suit  for  settlement 
of  the  partnership  affairs  is  not  applicable,  no  final  settlement  of  its 
business  and  no  adjustment  of  the  liabilities  of  the  copartners  among 
themselves  having  taken  place.  There  are  several  bills  of  exception 
in  the  record  taken  to  the  admission  of  certain  documents  and  letters 
in  evidence  which  it  is  unnecessary  to  consider  in  deciding  this  case. 

No  exception  was  taken  to  the  report  of  the  experts  appointed  by 
the  couit  to  examine  the  books  and  papers  of  the  partnership,  which 
seems  to  fairly  show  the  state  of  the  business  of  the  firm,  its  assets, 
liabilities,  etc.,  and  it  appears  to  form  the  basis  on  which  the  judge 
below  rendered  his  decision.  There  is  no  brief  on  the  part  of  the 
appellants  and  no  assignment  of  errors.  There  appears  to  us  no  error 
in  the  judgment  except  that  pointed  out  by  the  appellees,  and  which 
must  be  corrected. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed. 

It  is  further  ordered  that  the  executor  of  Benoist  recover  from  the 
estate  of  Newman  seven  thousand  and  fifteen  dollars  and  fifteen  cents; 
and  in  like  manner  that  the  administrator  of  Shaw's  estate  recover 
from  the  estate  ot  Newman  the  sum  of  four  thousand  six  hundred  and 
eighty-seven  dollars  and  seventy  cents,  and  all  costs  of  suit. 

Rehearing  refused. 


No.  2835. 

State  of  Louisiana  ex  rel.  George  W.  Saddler  v.  J.  0.  Landry 
and  W.  S.  Mount,  Citt  op  New  Orleans. 

The  Jarlsdiction  of  jDstices  of  the  peace  for  the  parish  of  Orleans  is  conferred  by  section 
2074,  page  4U,  Kay's  Revised  Statutes.  It  is  confined  to  civil  matters,  and  there  is  no 
other  law  conferring  upon  them  criminal  jurisdiction. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley^ 
J.  Brice  dt  Mitchell  for  plaintiff  and  appellee.  J.  B,  BeehwHh^ 
City  Attorney,  for  appellant  and  defendant. 
Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Wyly,  Kennard. 
Kbnnard,  J.  Belator  seeks  to  recover  from  the  city  of  New  Orleans 
fourteen  hundred  and  thirty-five  dollars  and  forty-two  cents  for  fees 
and  costs  accruing  in  sundry  criminal  suits  instituted  hefore  him  while 
he  was  the  First  Justice  of  the  Peace  for  the  parish  of  Orleans. 
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state  ex  reL  Saddler  v.  Landry  and  Mount,  City  of  Kew  Orleans. 

The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleans  is 
conferred  by  section  2074,  p.  414,  Ray's  Revised  Statutes,  in  these 
words :  '^  Justices  of  the  peace  for  the  parish  of  Orleans,  except  as 
hereafter  provided,  shall  have  power  to  hear  and  determine  all  civil 
causes  when  the  amount  in  dispute  does  not  exceed  one  hundred 
dollars,  exclusive  of  interest  and  costs.  Their  jurisdiction  shall  be 
concurrent  and  sliall  extend  ov^er  the  parish  ot  Orleans,  with  the 
exception  of  that  portion  which  liecion  the  right  bank  of  the  Mississippi 
river. 

*'  They  shall  also  be  empow«;red,  and  it  shall  be  their  duty  to  issue 
marriage  licenses  when  legally  required  in  accordance  with  existing 
laws ;  to  keep  a  record  of  the  same  and  to  celebrate  marriages,  of 
which  they  shall  also  keep  a  record,  and  it  shall  be  the  duty  of  the 
justices  to  deliver  the  said  record  to  their  successors  in  office.'' 

We  find  no  mention  of  criminal  matters  in  this  section  and  no  other 
law  conferring  criminal  jurisdiction  upon  justices  of  the  peace  in  the 
parish  of  Orleans. 

Relator  was  therefore  without  authority  to  render  the  services  for 
which  he  claims  compensation  and  can  n  .t  recover. 

Let  the  judgment  appealed  from  be  avoided  and  reversed  at  relator's 
costs,  and  let  judgment  be  entered  for  respondent,  dismissing  relator's 
claim. 


No.  4370. 


The  State  ex  rel.  Adelaide  Dbblieux  v.  Recorder  of  Mortgages 

et  al. 

A  pftrty  for  whom  a  building  is  erected  is  not  responsible  for  materials  furnished  to  the  con- 
tractor, if  said  party  has  not  been  noti&ed  of  any  claim  against  the  contractor  before 
X>ayment  according.to  the  contract,  and  a  detailed  bill  recorded  according  to  law. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  C.  E.  Schmidt,  for  relators  and  appellees.  Robert  Preston  and 
F,  W.  Baker,  for  respondents  and  appellants. 

Justices  concurriug :     Ludeliiig,  Taliaferro,  Howell  and  Keonard. 

Howell,  J.  The  relator,  Mrs.  Deblieux,  asks  for  a  mandamus  upon 
the  Recorder  of  Mortgages  to  erase  a  privilege  inscribed  in  the  proper 
book  in  his  office  as  resting  upon  her  property  in  this  city.  The  Re- 
corder of  Mortgages  caused  the  creditors  of  the  privilege,  F.  Fischer 
&  Sod,  to  be  notified  ot  the  proceeding,  and  they  appeared,  excepted 
to  the  form  of  proceeding,  and  asserted  a  just  and  equitable  claim 
against  Mrs.  Deblieuz  and  one  C.  Travers,  with  a  privilege  on  the 
buildings  and  property  of  Mrs.  Deblieux,  which  claim  is  recorded  in 
book  92,  folio  264,  and  is  for  lumber  furnished  and  used  in  the  erection 
of  said  buildings. 
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The  court  below  made  the  mandamas  peremptory,  and  Fisher  S^ 
Son  appealed. 

The  facts  are  that  Mrs.  Deblienx  entered  into  a  contract  with  the 
said  C.  Travers  to  erect  certain  buildings  on  her  property  according  to 
certain  specifications,  and  payments  to  be  made  at  particular  stages  in 
the  progress  of  the  work.  Tiiis  contract  was  recorded.  When  the 
first  installment  was  due  Mrs.  Deblieuz  paid  it  in  accordance  with  the 
terms  of  the  contract,  and  Travers,  the  contractor,  abandoned  the 
work  and  left  tbe  city,  and  on  the  same  or  the  next  day  a  member  of 
the  firm  of  Fischer  &  Son  called  on  Mrs.  Deblieux  and  informed  her 
that  the  lumber  used  by  Travers  was  furnished  by  them,  and  was  un- 
paid for.  They  desired  ber  to  pay  the  bill,  which  was  made  out  in 
Travers'  name,  and  upon  her  refusal  they  caused  it  to  be  recorded  with 
her  name  inserted. 

This  formality  was  unavailing  in  operating  an  incumbrance  on  the 
property  of  the  relator.  She  did  not  owe  the  contractor  anything,, 
and  bad  not  been  notified  of  any  claim  against  the  contractor  before 
she  paid  him  in  accordance  with  her  contract.  Fischer  &  Son  did  not 
furnish  her  with  the  lumber  an<l  record  a  detailed  bill  thereof  against 
her  according  to  law.    B..  C.  C.  3249,  section  3,  and  2773. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4391. 

The  Mississippi  and  Mkxican  Gulf  Ship  Canal  Company  v.  J.  0. 

Nores,  A.  Merle  and  als. 

WTiere  the  claim  by  plaintiffa  wa«  to  bo  reimbursed  tbefr  own  money,  that  was  appropriated 
to  the  payment  of  a  jadgment  for  which  tlie  owners  of  a  certain  piece  of  property  were 
liable,  and  which  was  rendered  contradictorily  with  them ; 

Held— That  the  payment  of  that  jodgment  carried  with  it  a  legal  anbrogation  of  the  plaintifl^ 
to  that  judgment. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard. Jardttf  parish  judge  in  place  of  Pardee,  J.,  recused.  Henty 
B,  Kelly,  for  plaintiflfe  and  appellees.  Alfred  Grima,  for  A.  Merle  and 
al.,  appellants. 

Justices  concurring  :    Ludeling,  TaliafeiTO,  Howell,  Wyly. 

Taliafeubo,  J.  The  litigation  in  this  case  arises  on  the  question 
as  to  how  a  certain  sum  of  money  paid  by  the  plaintiffs  for  expro- 
priated lauds  shall  be  distributed.  The  facts  as  we  find  them  may  be 
stated  as  follows :  The  company  obtained  a  judgment  of  expropriation 
of  certain  laud  in  the  parish  of  St.  Bernard,  and  paid  into  court  the 
amount  awarded  by  the  jury,  $12,000,  and  took  a  rule  for  the  distribu- 
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tion  of  the  fund  contradictorily  wiih  all  parties  in  interest  claiming  to 
be  paid  bj  privilege  and  preference  to  all  other  creditors  the  sum  of 
$6710,  with  interest  and  costs.  This  claim  set  up  bj  the  company  is 
predicated  upon  the  following  state  of  lacts:  Prior  to  the  ezpropria- 
tion  for  which  this  sum  of  $12,000  was  paid,  the  company  had,  in  a 
previous  suit,  obtained  a  judgment  for  the  expropriation  of  a  large 
quantity  of  land,  of  which  the  land  expropriated  in  the  second  suit 
forms  part,  and  had  deposited  in  court  the  sum  of  $50,000,  awarded  by 
the  jury  in  that  case.  The  lands  expropriated  in  these  cases  consti- 
tute portions  of  a  large  estate  in  the  parish  of  St.  Bernard,  known  as 
the  Phillipen  estate.  This  plantation  had  been  for  several  years  in 
possession  of  the  sheriff  of  tliat  parish  under  a  writ  of  seizure  and  sale 
issued  at  the  instance  of  the  Merle  heirs,  defendants  in  the  present 
rule,  which  was  suspended  by  injunctions  obtained  by  tlie  then  owners 
of  the  property.  In  consequence  of  these  proceedings  a  large  amount 
of  costs  had  accrued,  which  were  claimed  by  the  sheriff  and  the  cu- 
rator ad  hoc  appointed  to  represent  absent  litigants  in  the  various 
suits  growing  out  of  the  seizure  of  the  property  by  the  Merle  heirs 
under  their  first  mortgage.  The  sheriff  and  curator  ad  hoe  on  a  rule 
taken  by  them  against  the  Merle  heirs  and  others  in  interest,  for  a  dis- 
tribution of  this  sum  of  $50,000,  recovered  a  judgment  by  which  their 
claims  for  costs  were  recognized  and  ordered  to  be  paid  out  of  the 
fond  deposited  by  privilege  and  preference  over  all  other  creditors  or 
parties  thereiu  interested.  No  appeal  was  ever  taken  by  any  of  the 
parties  to  the  rule,  and  in  due  course  of  proceedings  the  amount  of 
the  judgment  so  obtained  ($6710)  was  paid  to  the  sheriff  and  the  cura- 
tor out  of  that  fund. 

In  the  meantime  the  Merle  heirs  had  brought  a  suit  in  the  Circuit 
Court  of  the  United  States  to  annul  the  first  judgment  of  expropria- 
tion for  which  the  $50,000  had  been  deposited,  on  the  ground  that  it 
was  obtained  fraudulently  and  worked  injury  to  tbem.  Some  time 
aiter  the  satisiaction  of  the  judgment  in  iavor  of  the  sheriff  and  cura- 
tor, the  plaintiffs  with  the  consent  of  the  deteudants  in  the  expropria- 
tion proceeding,  the  owners  of  the  land,  obtained  a  decree  of  the 
district  court  canceling  and  annulling  the  judgment  of  expropriation, 
and  allowing  them  to  withdraw  the  remainder  of  the  fund  of  $50,000- 
after  the  satisfaction  of  the  judgment  in  favor  of  the  sheriff  and 
curator  for  costs.  Subsequently,  the  second  judgment  for  expropria- 
tion of  a  smaller  quantity  of  laud  was  obtained,  and  the  award  in  that 
case  of  $12,000  was  deposited.  The  company  now  claim  that  as  the 
judgment  in  favor  of  the  sheriff  and  curator  ot  $6710  was  paid  out  of 
their  money  (the  $50,000  deposited  by  them  under  the  first  award),, 
they  are  entitled  to  be  reimbursed  out  of  their  deposit  of  $12,000. 

In  answer  to  the  rule  taken  by  the  company  the  Merle  heirs  set  up 
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varioas  grounds  of  opposition,  the  principal  of  which  are :  First — That 
the  voluntary  rescission  of  judgment  and  witlidrawal  of  the  deposit  of 
$50,000  operated  a  renunciation  on  the  part  of  the  company  of  the 
rights  which  may  have  been  claimed  thereunder,  by  which  the  com- 
pany are  estopped  from  invoking  the  said  judgment  of  expropriation. 
Second — That  the  payment  of  the  claim  of  $6710  to  Chalaire  and  TuUy 
extinguished  the  same,  and  the  company  received  no  subrogation  by 
law  to  the  said  creditor's  rights. 

The  judgment  of  the  lower  court  made  the  rule  absolute  and  ordered 
that  the  plaintiffs,  the  Mississippi  and  Mexican  Gulf  Ship  Canal  Com- 
pany, be  paid  out  of  the  fund  of  $12,000  the  sum  of  $6710,  with  five 
per  cent,  interest  from  the  thirtieth  of  November,  1869,  and  costs,  with 
privilege  preference  and  priority  over  all  other  claims  against  said 
fund,  and  the  balance  of  the  fund  which  is  not  claimed  by  any  one 
else  on  this  rule  shall  remain  so  deposited  until  the  further  order  of 
the  court. 

From  this  judgment  the  Merle  heirs  have  taken  this  appeal. 

The  heirs  of  Merle  claim  nothing  from  the  effect  of  the  judgment  of 
expropriation  which  was  annulled,  but  rather  claim  to  be  put  in  the 
same  situation  they  were  prior  to  the  rendition  of  that  judgment,  hav- 
ing sued  in  the  United  States  Circuit  Court  to  have  it  annulled.  They 
do  not  iu  their  pleadings  set  up  any  claim  themselves  to  the  fund  in 
question,  but  seem  to  rest  upon  their  alleged  right  as  mort  age  credit- 
ors upon  the  Phillipen  plantation,  insisting,  as  we  understand  them, 
that  their  rights  can  not  be  affected  by  the  payment  of  the  company's 
claim  of  $6710;  and  praying  only  that  their  motion  be  dismissed  with 
costs.  The  claim  here  set  up  by  the  plaintiffs  in  rule  is  to  be  reim- 
bursed their  own  money  which  was  appropriated  to  the  payment  of  a 
judgment  for  which  the  heirs  were  liable,  and  which  was  rendered 
contradictorily  with  them.  That  fund  was  the  price  of  a  large  portion 
of  the  Phillipen  plantation.  The  payment  then  of  the  judgment  for 
$6710  out  of  that  fund  carried  with  it  a  legal  subrogation  of  the 
plaintiffs  to  that  judgment.  Civil  Code,  article  2161.  Subrogation 
takes  place  of  right — 

**  For  the  benefit  of  the  purchaser  of  any  immovable  property  who 
employs  the  price  of  his  purchat^e  in  paying  the  creditors  to  whom  this 
property  was  mortgaged."  The  payment  in  this  case  was  by  judicial 
decree  made  to  creditors  having  a  privilege,  which  took  precedence  of 
the  mortgages  upon  the  property.     Civil  Code,  article  3252. 

We  are  satisfied  that  the  decree  of  the  court  a  qua  was  properly 
rendered. 

Judgment  affirmed.  * 

Beh earing  refused. 
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Where  it  is  olewrly  the  purpose  of  the  Legislature  to  give  a  company  time  within  which  they 
would  have  an  opportunity  to  accept  certain  conditions  imi>osed  by  that  body,  it  can  not 
be  contended  that  official  negligence  in  promulgating  the  law,  should  make  it  impossible 
for  such  time  to  transpire,  Mid  thus  deprive  the  company  of  the  right  and  opportunity 
to  accept;  it  would  enable  such  official  negligence  to  defeat  the  legislator's  will. 

Where  the  liability  for  interest  coupons  results  solely  from,  and  is  embraced  in,  the  liability 
for  the  bonds  of  which  they  were  a  part  when  issued,  a  release  for  the  bonds  includes  the 
liability  ior  the  coupons. 

On  the  question  in  this  case  whether  the  act  No.  97  of  1872,  relied  on  by  the]  defendants,  is 
nuU  and  void  on  the  ground  of  its  being  in  conflict  with  the  prohiblti  'U  in  article  111  of 
the  constitution,  because  it  has  repealed,  without  containing  any  adequate  *  revision  for 
the  same  purpose,  that  provision  of  act  No.  108  of  1868,  obligating  the  defendants  to  deposit 
in  the  State  Treasury,  at  prescribed  dates,  the  money  to  pay  certain  bonds  and  interest 
coui>on8  issued ^whlch  obligation  was  secured  by  a  Bec<md  mortgage  on  the  railroad,  its 
fixtures,  and  appurtenances — 

Held,  First— That  the  State  by  making  the  act  No.  108  of  1868,  the  basis  of  its  suit,  recog- 
nized and  affirmed  its  constitutionality  in  regard  to  the  adequate  ways  and  means  pro- 
vided for  the  payment  of  the  current  interest  and  the  principal  of  the  bonds. 

JSeeond — That  there  is  nothing  in  the  record  to  enable  the  court  to  determine  whether  or  not 
the  provision  made  in  the  law  of  1873  is  an  adequate  provision  for  the  payment  of  the 
principal  and  interest  of  the  debt  created  by  the  law  of  1868,  and  that  there  may  be  a 
reasonable  doubt  as  to  whether  the  act  of  the  later  date  actually  repeals  that  of  the 
earlier,  in  the  contemplation  of  article  111  of  the  constitution. 

Third— Th&t  the  law  creating  the  debt  is  certainly  not  repealed,  and  that  the  debt  of  l^e 
State  so  created  being  still  in  existence,  the  State  is  precluded,  in  this  proceeding  at 
least,  fh>m  contesting  its  validity,  or  that  of  the  means  first  provided  for  its  payment ; 
and  that  tt  is  only  the  form  and  nature  of  the  security  required  of  the  railroad  company 
that  has  been  changed. 

^mrth — That  it  was  proper  to  conclude  that  there  is  such  reasonable  doubt  with  regard  to 
the  unconstitutionality  relied  on,  as,  under  the  well  setUed  jurisprudence  of  this  State 

*  and  country,  to  justify  the  court  in  not  annulling  the  legislative  enactments  referred  to 
in  this  case.    When  there  is  a  doubt,  a  law  will  not  be  held  unconstitutional. 

JFV^A— That  this  is  a  controversy  between  the  State,  which  issued  the  bonds,  and  the  railroad 
company  for  whose  benefit  they  were  issued ;  that  the  holders  of  the  bonds  and  their 
rights  are  not  before  the  court,  nor  any  claim  to  enforce  the  payment  of  said  bonds ;  that 
the  State  having  paid  some  of  the  Interest  on  them  which  it  alleges  the  company  were 
obliged  to  pay,  and  now  seeking  to  collect  back  the  same,  the  plea  that  the  company  set- 
tled with  the  State  in  accordance  with  act  No.  97  of  1872,  is  a  valid  defense.  There  is 
nothing  in  the  constitution  inhibiting  the  State  from  accepting  ftom  its  debtors  such  set- 
tlements as  the  Legislature  may  think  judicious. 

Where  the  demand  was  for  the  retnrn  and  annulment  of  three  hundred  bonds  alleged  to  have 
been  issued  after  default,  on  its  being  proved  that  no  such  bonds  were  issued,  a  finid 
judgment  will  be  give  a,  as  insisted  on  by  defendants,  instead  of  one  of  nonsuit 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Ouachita, 
Caldwell,  Parish  Judge,  presidin*?  in  place  of  the  District  Judge, 
recused.     Simeon  Belden,  Attorney  General,  and  Edward  Philips  for 
plaintiff  and  appellee.    John  Bay,  for  defendants  and  appellants. 
•  Chief  Justice  Ludeling,  being  interested,  was  recused. 
Justices  concurring:  Howell,  Taliaferro,  Wyly  and  Kennard. 
Howell,  J.    The  State  of  Louisiana,  through  Attorney  Greneral  Bel- 
clen,  instituted  this  suit  in  September,  1872,  to  recover  from  the  North 
Xiouisiana  and  Texas  Railroad  Company  the  sum  of  one  hundred  and 
twelve  thousand  eight  hundred  dollars,  with  legal  interest  thereon 
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from  Bpecified  dates,  subject  to  certain  credits,  it  being  the  amount  of 
the  interest  coupons,  which  were  taken  up  and  paid  by  the  State  on 
five  hundred  and  forty-six  bonds  of  one  thousand  dollars  each,  issued 
to  said  company  in  1869  and  1870,  pursuant  to  act  108  of  1868,  by 
which  the  company  were  required  to  deposit  with  the  State  Treasurer 
the  money  to  pay  the  interest;  also  the  sum  of  five  hundred  and  forty- 
six  thousand  dollars,  the  principal  of  said  bonds  with  legal  interest 
Arom  judicial  demand,  and  to  enforce  the  second  mortgage  created  by 
said  act  upon  the  said  railroad  and  all  its  fixtures,  rolling  stock  and 
appurtenances  to  secure  the  payment  of  said  bonds  and  interest;  and 
lastly,  to  recover  the  possession  of  three  hundred  bonds  alleged  tO' 
have  been  illegally  issued  to  the  said  company  after  they  were  in  de- 
fault in  failing  to  deposit  the  money  necessary  to  meet  the  interest  aa 
it  fell  due,  as  is  required  by  the  said  act  No.  108. 

The  answer  contains  a  general  denial,  and  a  special  denial  that  any 
bonds  were  issued  when  the  company  were  in  default,  and  sets  up  the 
act  No.  97  of  1872,  published  on  twenty-first  September,  1872,  and  the 
acceptance  of  the  terms  thereof  by  the  company  as  a  release  from,  all 
liability  to  the  State,  and  a  perpetual  bar  to  any  suit  by  the  State  in 
regard  to  the  bonds  issued  under  act  108  of  1868. 

From  a  judgment  in  favor  of  the  State  for  $87,360,  amount  of  in- 
terest  coupons  paid,  with  eiglit  per  cent,  interest  thereon  from  certain 
date.«,  and  an  order  for  the  enforcement  of  the  second  mortgage  upon 
the  railroad,  etc.,  and^  a  nonsuit  on  the  claim  for  the  return  of  the- 
three  hundred  bonds,  the  company  have  appealed. 

The  act  No.  108  of  1868,  which  is  the  charter  of  the  North  Louisiana  * 
and  Texas  Railroad  Company,  authorized  the  issuance  to  said  com- 
pany of  six  thousand  dollars  of  State  bonds  for  every  mile  of  track 
when  completed,  to  be  transferable  by  the  indorsement  of  the  presi- 
dent of  the  company,  and  with  the  interest  at  eight  per  cent.,  payable 
semi-annually,  to  be  secured  by  a  second  mortgage  in  favor  of  the 
State,  upon  the  said  railroad,  fixtures  and  appurtenances,  the  company 
having  the  right  to  execute  a  first  mortgage  to  the  amount  of  fifteeu 
thousand  dollars  per  mile,  which  by  act  No.  105  of  1871  was  increased 
to  twenty-five  thousand  dollars  per  mile,  and  it  was  made  incumbent 
on  the  company  *'on  or  before  the  maturity  of  any  of  the  interest  cou- 
pons on  an3'  of  said  bonds  to  deposit  the  amount  thereof  in  the  State 
treasurj'^  for  the  payment  thereof,  and  in  the  event  of  the  failure  of 
Siiid  railroad  company  to  make  such  deposit  for  the  payment  of  the  in- 
terest coupons,  or  any  bonds  so  issued  to  them,  that  no  further  issue 
of  bonds  shall  be  made  to  said  railroad  company,  and  the  State  shall 
have  the  right  to  foreclose  the  mortgage  herein  given  to  secure  the 
payment  of  the  bonds  and  interest  issued  to  said  board,  according  ta 
the  provisions  of  this  act."    See  sections  11  and  12. 
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The  claim  to  enforce  the  payment  of  the  bonds  having  been  aban- 
doned by  the  State,  the  sole  qaestion  involved  on  this  appeal  is  the 
right  to  collect  from  the  company  the  interest  for  which  judgment  was 
rendered  below.  The  defense  rests  solely  upon  the  act  No.  97  of  1872, 
entitled  ''An  Act  to  authorize  the  North  Louisiana  and  Texas  Railroad 
Company  to  substitute  stock  of  said  company,  instead  of  second  mort- 
gage in  favor  of  the  State,  and  to  release  the  said  company  from  other 
liabilities  to  the  State."  It  provides  that  in  lieu  of  the  second  mort- 
gage required  by  section  eleven  of  act  No.  108  of  1 868,  to  be  given  to 
secure  the  State  for  the  ultimate  payment  of  the  bonds  issued  in  ac- 
cordance therewith,  the  company  may  give  its  stock  to  the  State  to  an 
amount  equal  to  the  aggregate  sum  of  the  State  bonds  issued  or  to  be 
issued  under  the  charter,  to  wit,  11,220  shares,  and  on  the  issue  and 
delivery  of  said  stock  by  the  company  to  the  State,  the  former  shall  be 
relieved  irom  all  liability  on  the  aforesaid  bonds  of  the  State,  and  on 
the  said  delivery  being  made,  the  remainder  of  the  whole  number  of 
bonds  authorized  by  the  charter  shall  be  immediately  issued ;  and  that 
within  sixty  days  after  the  passage  of  the  act  tbe  president  and  direct- 
ors of  the  company  shall,  at  a  meeting  for  the  purpose,  adopt  the  pro- 
visions thereof,  and  within  ninety  days  thereafter  a  copy  of  the  resolu- 
tion of  adoption  shall  be  delivered  to  the  Governor,  who  shall  file  it  in 
the  office  of  the  Secretary  of  State,  and  as  soon  as  the  cettificate  of  said 
stock  is  tendered,  the  Governor  shall  cause  tbe  remainder  of  the  said 
bonds  to  be  delivered,  which,  with  the  bonds  already  issued,  shall  be  pay- 
ment in  full  for  said  stock;  and  tue  Governor  shall  appoint,  annually, 
on  behalf  of  the  State,  one  of  the  nine  directors  to  represent  the  State. 

It  is  urged  on  behalf  of  the  State  that  the  conditions  or  terms  of 
this  act  were  not  accepted  within  the  prescribed  time ;  that  it  does  not 
release  the  company  from  the  liability  to  refund  what  the  State  had 
paid  on  account  of  the  company  before  the  act  was  passed,  and  that 
it  is  unconstitutional  because,  by  necessary  implication,  it  repeals  acts 
108  of  1868  and  105  of  187 J  so  far  as  they  stipulate  a  mortgage  in  favor 
of  the  State  or  hold  the  company  liable  on  the  bonds  issued  to  them, 
without  having  made  adequate  provision  in  the  said  repealing  act  for 
the  payment  of  the  principal  and  interest  of  the  bonds,  as  required  by 
article  111  of  the  constitution. 

First,  as  to  the  acceptance  of  the  terms  and  conditions  of  the  act. 
It  appears  to  have  been  approved  on  the  tenth  of  April,  1872,  and  it 
was  to  take  effect  from  and  after  its  passage ;  but  it  was  not  published 
until  the  twenty-first  of  September  following.  This  is  one  of  the 
many  instances  (if  plain tifi's  theory  be  correct)  suggestive  of  the  evils 
resulting  from  the  practice,  which  has  grown  up  within  the  last  four 
years,  of  making  laws  during  twelve  months  of  the  year  instead  of  sixty 
days  as  fixed  by  one  of  the  articles  of  the  constitution ;  but,  in  our 
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opiDioo,  the  acceptance  was  timely  made,  whether  we  consider  the  law 
in  force  from  April  10  or  September  21 ;  for  within  the  sixty  days  of 
each  date  the  president  and  directors  adopted  resolutions  of  acceptance, 
and  those  of  the  latter  date  were  transmitted  to  the  Governor.  There 
is  and  can  be  no  question  in  this  case  as  to  the  issuance  of  the  re- 
mainder of  the  bonds  within  the  ninety  days  after  the  said  acceptance. 
It  was  clearly  the  purpose  of  the  Legislature  to  give  the  company 
time  within  which  they  would  have  an  opportunity  to  accept,  and  it 
can  not  be  seriously  contended  that  the  negligence  of  the  officers  in 
promulgating  the  law  should  make  it  impossible  for  such  time  to 
transpire  and  thus  deprive  the  company  of  the  right  and  opportunity 
to  accept.    It  would  enable  them  to  defeat  the  legislative  will. 

Considering  the  acceptance  as  having  been  made  within  the  pre- 
scribed time,  as  we  do,  there  can  be  little  doubt  as  to  the  effect  of  the 
act,  if  not  unconstitutional,  in  releasing  the  company  from  all  liability 
to  the  State  on  the  bonds,  which  necessarily  includes  liability  for  the 
interest  on  the  bonds  whether  then  due  or  not.  One  of  the  objects  of 
the  act  was  to  release  the  company  from  liability  to  the  State,  and  by 
express  terms  they  were  upon  a  certain  contingency  relieved  from  all 
liability  on  the  bonds  then  issued  or  to  be  issued.  The  liability  for  the 
interest  coupons  resulted  solely  trom  and  was  embraced  in  the  liability 
for  the  bonds  of  which  they  were  a  part  when  issued. 

The  State  has,  by  making  the  act  No.  lOd  of  1868  the  basis  of  its 
suit,  recognized  and  affirmed  its  constitutionality  in  regard  to  the 
adequate  ways  and  means  provided  for  the  payment  ot  the  current 
interest  and  the  principal  of  the  bonds.  That  provision  was  the 
obligation  of  the  railroad  company  to  deposit  in  the  State  treasury,  at 
the  prescribed  dates,  the  money  to  pay  the  interest  and  the  bonds, 
which  obligation  was  secured  by  a  second  mortgage  on  the  railroad, 
its  fixtures  and  appurtenances.  The  State  now  says  that  the  act 
No.  97  of  1872,  relied  on  by  the  deiendants,  has  repealed  that  provision 
of  said  act  108,  but  does  not  contain  some  adequate  provision  for  the 
same  purpose,  and  it  is  therefore  void  because  in  conflict  with  the 
prohibition  in  article  111  of  the  constitution.  This  article  reads: 
**  Whenever  the  General  Assembly  shall  contract  a  debt  exceeding  in 
amount  the  sum  of  one  hundred  thousand  dollars,  unless  in  case  of 
war  to  repel  invasion  or  suppress  insurrection,  it  shall,  in  the  law 
creating  the  debt,  provide  adequate  ways  and  means  for  the  payment 
of  the  current  interest  and  of  the  principal  when  it  shall  become  due  j 
and  the  said  law  shall  be  irrepealable  until  principal  and  interest  be 
fully  paid ;  or,  unless  the  repealing  law  contain  some  adequate  pro- 
vision for  the  payment  of  the  principal  and  interest  of  the  debt." 

Conceding  that  the  act  No.  97  of  1872  repeals,  in  this  respect,  the 
provisions  of  act  No.  108  of  1868,  and  that  the  question  of  the  ade- 
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quacy  of  the  provision  to  be  made  for  the  payment  of  the  debt  and 
interest  is  a  judicial  question,  there  is  nothing  in  the  record  to  enable 
us  to  determine  whether  or  not  the  provision  made  in  the  law  of  1872 
Ib  an  adequate  provision  for  the  payment  of  the  principal  and  interest  of 
the  debt  created  by  the  law  of  1 868.  But  we  think  there  may  be  reason- 
able donbt  as  to  whether  the  act  of  the  later  actually  repeals  tliat  of  the 
earlier  date  in  the  contemplation  of  the  above  article  of  the  constitu- 
tioD.  The  law  creating  the  debt  is  certainly  not  repealed.  The  debt 
of  the  State  so  created  still  exists  and  the  State  is  precluded,  in  this 
proceeding  at  least,  from  contesting  its  validity  or  that  of  the  means 
first  provided  for  its  payment.  It  is  only  the  form  and  nature  of  the 
security  required  of  the  railroad  company  that  have  been  changed. 
By  our  law  a  second  mortgage  was  required  of  the  com;  any  as  security 
for  the  payment  of  the  debt  created  in  their  behalf.  By  the  other  this 
second  mortgage  was  relinquished  upon  the  compuny's  transferring  to 
the  State  one-sixth  of  its  entire  stock.  Upon  the  policy  of  those 
enactments  and  transactions  we  can  give  no  authoritative  opinion. 
But  we  can  very  properly  conclude  that  there  is  such  reasonable  doubt 
as  to  their  unconstitutionality,  in  the  respects  referred  to,  as,  under 
the  well  settled  jurisprudence  of  this  State  and  country,  to  be  justified 
in  not  annulling  them.  Where  there,  is  doubt  a  law  will  not  be  held 
unconstitutional.  3  M.  12,  553;  3  N.  S.  472;  4  N.  S.  1:38;  5  R.  383; 
8  R.  416 ;  5  An.  96,  756;  8  An.  341 ;  9  An.  562 ;  11  An.  722. 

There  is  another  view  in  which  this  case  may  be  considered,  without 
direct  reference  to  the  constitutional  question  raised  by  the  counsel  of 
the  State,  and  which  is  quite  as  favorable  to  the  defense.  This  is  a 
controversy  between  the  State,  which  issued  the  bonds,  and  the  rail- 
xoad  company  for  whose  benefit  they  were  issued,  and  the  holders  of 
the  bonds  and  their  rights  are  not  before  us.  Nor  is  there  any  claim 
before  ns  to  enforce  the  payment  of  any  of  said  bonds.  The  State  has 
paid  some  of  the  interest  on  them,  which  it  alleges  the  company  were 
obligated  to  pay  and  which  it  is  seeking  to  collect,  as  a  debt  due  by 
the  company.     As  a  defense  to  the  ^uit  the  company  plead  a  settlement 

mnder  act  97,  which  has  authorized  a  giving  in  payment.  No  provision 
of  the  constitution  inhibits  the  State  from  accepting  from  its  debtors 
anch  settlements  as  the  Legislature  may  think  judicious. 

The  company  insist  that  there  should  be  a  final  judgment  instead  of 
one  of  nonsuit  on  the  demand  for  tlie  return  and  annulment  of  the 
three  hundred  bonds,  alleged  to  have  been  issued  after  default.  In 
this  we  concur.  The  testimony  of  the  officers  of  the  company  and  the 
statement  or  certificate  of  the  Auditor  in  relation  to  this  fact,  are 
positive  that  no  such  bonds  were  issued. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendants,  rejecting  plain- 
tiff's demands. 
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Taliaferro,  J.,  concurring.  The  only  important  qnestion  in  my 
jndgment  that  arises  in  this  case  is,  as  to  the  constitutionality  of  the 
act  of  the  Legislature  passed  April  10, 1872,  and  numbered  97.  On  the 
part  of  the  State  it  is  contended  that  it  violates  article  111  of  the 
State  constitution.  That  article  provides  that  '*  whenever  the  Greneral 
Assembly  shall  contract  a  debt  exceeding  in  amount  the  sum  of  one 
hundred  thousand  dollars,  unless  in  case  of  war  to  repel  invasion  or 
suppress  insurrection,  it  shall,  in  the  law  creating  the  debt,  provide 
adequate  ways  and  means  for  the  payment  of  the  current  interest  and 
of  the  principal  when  the  same  sliall  become  due,  and  the  said  law 
shall  be  irrepealable  until  principal  and  Interest  be  fully  paid ;  or, 
unless  the  repealing  law  contain  some  adequate  provision  for  the  pay- 
ment of  the  principal  and  interest  of  the  debt.'' 

The  last  sentence  or  clause  of  article   111   gives  to  the  Greneral 
Assembly  a  latitudinous  discretion  in  the  matter  of  providing  ways 
and  means  for  the  payment  of  the  debts  it  may  contract  exceeding  in 
amount  $100,000.     The  act  No.  97,  I  conceive,  virtually  repeals  the  act 
108,  approved  September  26,  1868,  as  to  the  kind  or  form  of  security 
required.    In  the  latter  act  a  second  mortgage  is  retained  upon  the 
railroad,  its  fixrures,  appurtenances,  etc.    The  act  No.  97  substitutes 
stock  of  the  company  in  lieu  of  the  second  mortgage  retained  by  act 
108.     This  tlie  Legislature  had  the  right  to  do  under  the  wide  discre- 
tion it  has  under  article  111  of  the  constitution.    But  the  question 
here  arises,  has  the  Oeneral  Assembly  provided  adequate  means  by  the 
act  No.  97  for  the  payment  of  the  principal  and  interest  of  the  debt 
contracted  by  the  act  108  of  September,  1868 1    This  question,  it  is 
held  on  the  part  of  the  defendant,  is  for  the  Oeneral  Assembly  to 
determine.    I  think  otherwise.    Here  the  State  raises  the  question  of 
the  constitutionality  of  an  act  of  the  Legislature.    It  is  not  for  the 
party  with  whom  the  issue  is  made  to  decide  it.    It  is  to  be  solved  by 
determining  whether  ''  adequate  means"  has  been  provided  by  the  Leg- 
islature for  the  payment  of  the  debt  it  has  created.    In  my  view  of  the 
case  it  becomes  a  judicial  question.    Either  the  force  and  value  of  the 
second  mortgage  or  the  value  of  the  stock  of  the  company  will  run 
pari  passu  with  the  fortunes  of  the  company  in  the  future  depending 
upon  the  success  and  business  of  the  railroad.     From  the  lights  before 
me  I  am  unable  to  say  that  the  stock  of  the  company  transferred  to 
the  State  is  not  **  adequate  means"  provided  for  the  payment  of  the  debt 
created.    With  the  policy  of  substituting  the  stock  in  place  of  the 
second  mortgage  the  courts  have  nothing  to  do. 

Entertaining  these  views  of  the  subject  I  concur  in  the  decree 
rendered  in  the  case. 
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No.  2846. 

OivEN,  Watts  &  Co.  and  E.  E.  Norton  and  J.  J.  Tarleton, 
asBi^nees,  v,  G.  M.  Alexander  &  Co.  Richeson,  Able  &  Co., 
interveDors. 

A  commercial  firm  can  not  satisfV  tbe  remainder  of  their  claims  of  1866  for  moneys  and  other 
supplies  famished  to  an  agricnltaral  firm,  out  of  the  proceeds  of  the  crop  of  1867,  to  the 
prejudice  of  another  commercial  firm  who  made  all  their  advances  in  that  rear,  and  in 
'whose  XMWsession  part  of  the  crop  has  been  put  by  consignment  and  under  a  regnlar  bill 
•of  lading  before  the  issuing  of  a  writ  of  sequestration. 

APPEAL  from  the  Fourth  DiAtrict  Court,  parish  of  Orleans.  Thiard^ 
J.  Breaux  &  Feniier  and  Given  Campbell,  for  plain tififs  and  appel- 
lants. Ba^e^  Foster  &  Merrick,  for  defendants  and  appellees,  and  George 
W,  Biioe,  curator  ad  hoe,  also  for  appellees. 

Justices  concurring :    Taliaferro,  Howell,  Wyly,  Kennard. 

Krnnard,  J.  The  proceeds  of  one  hundred  and  eighty-four  (164) 
bales  of  cotton  are  in  dispute  in  this  case 

The  plaintiffs,  E.  E.  Norton  et  al.,  assignees  of  Given,  Watts  &  Co., 
bankrupts,  claim  a  superior  privilege  to  Richeson,  Able  &  Co.,  inter- 
Tenors,  upon  these  proceeds,  which  amount  to  the  sttm  of  ten  thousand 
Dine  hundred  and  tortj-nine  dollars  and  eighty-eight  cents  ($10,949  88). 
The  respective  claims  of  plaintififs  and  defendants  exceed  the  amount 
of  the  fund  in  question,  so  that  we  have  only  to  determine  the  supe- 
rior right  to  the  whole.  A  careiul  review  of  the  facts  show  that  plain- 
tiffs, Given,  Watts  &  Co.,  a  commercial  firm  residing  and  doing  a  cot- 
ton factorage  business  in  New  Orleans,  opened  dealings  with  G.  M. 
Alexander  &  Co.,  an  agricultural  firm,  composed  of  G.  M.  Alexander 
and  Frank  Blair,  engaged  in  cultivating  the  Marshall  plantation,  near 
Milliken's  bend,  in  the  State  of  Louisiana,  in  the  year  1866. 

The  *'  account  B  2,^  shows  that  the  first  outlay  by  plaintiffs  for 
account  of  defendants,  Alexander  &c  Co.,  was  on  April  18,  1866,  and 
the  last  was  July  14,  1867. 

There  appears  in  this  account  under  date  of  November  15,  1866,  the 
following  entry: 

''To  paid  account  with  Watts,  Crane  &  Co.,  N.  Y.,  thirty  thousand 
•eight  hundred  and  thirteen  dollars  and  eighty-eight  cents  ($30,813  88)." 

By  reference  to  the  record,  the  agreement  to  make  this  payment 
appears  to  have  been  made  as  early  as  March,  1866,  previous  to  the 
.actual  opening  of  the  account  in  April,  1866. 

The  following  telegram  with  the  explanatory  testimony  leaves  no 

doubt  of  this : 

"  Telegram  No.  10. 

"  The  Western  Union  Telegraph  Company,  March  19,  1866. 
'*  To  Given,  Watts  &  Co.,  New  Orleans,  La. 

"  Liverpool  seventh,  nineteen  firm,  Courtney  selling  freely.    Gold 
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twenty-eight  halfs.  Prank  Blair  with  George  Alexander  caltivating^ 
three  thousand  acres,  will  want  aloDg  thirty  thousand  dollars.  Is  it 
your  interest  to  furnish  1  WATTS,  CRANE  &  CO.^ 

Watts,  Crane  &  Co.  are  shown  to  have  been  doing  business  in  New 
York,  and  after  the  date  of  this  telegram,  to  have  transferred  their 
business  with  G.  M.  Alexander  &  Co.  to  Given,  Watts  Sc  Co.,  of  New 
Orleans,  and  Given,  Watts  &  Co.  paid  them  the  amount  due  at  the 
time  of  the  transfer  by  G.  M.  Alexander  &  Co.,  to  wit,  the  sum  of 
$30,813  88.  The  assumption  of  this  debt  was  in  March,  1866;  the 
actual  payment  November  15,  1866.    . 

There  is  no  evidence  in  the  record  to  show  satisfactorily  of  what 
items  this  large  indebtedness  was  composed. 

H.  P.  Given,  the  head  of  the  New  Orleans  firm,  is  unable  to  swear 
how  this  debt  to  Watts,  Crane  &  Co.  originated.  The  plaintiffs  claim 
in  their  petition  the  sum  of  $39,974  45,  as  shown  per  '*  account  A,^'  but 
it  appears  from  the  testimony  of  J.  J.  Tarleton  (R.  p.  93),  one  of  the 
plaintiffs  and  assignees,  that  this  account  iucludes  some  $12,000  worth 
of  drafts,  accepted  by  Given,  Watts  &  Co.  but  not  paid ;  so  that  the 
real  debt  due  Giv^,  Watts  &  Co.  by  G.  M.  Alexander  &  Co.,  is  cor- 
rectly stated  in  <<  account  B  2,"  at  $24,646  70  on  March  1,  1868. 

It  thus  appears  that  the  amount  of  the  indebtedness  to  Given,  Watts 
&  Co.  by  G.  M.  Alexander  &  Co.,  at  the  close  of  their  dealings,  was 
about  four  thousand  dollars  less  than  the  amount  assumed  by  them  from 
Watts,  Crane  &  Co.,  at  the  date  of  the  opening  of  their  first  dealings^ 

In  other  words,  G.  M.  Alexander  &  Co.  have  paid  all  other  debts 
except  this  assumption,  and  have  paid  some  four  thousand  dollars  od 
account  of  it. 

Under  this  state  of  facts  can  they  prevail  over  the  intervenors,  Rich- 
eson,  Able  &  Co.,  who  were  in  possession  of  the  one  hundred  and 
eighty-four  bales  of  cotton,  through  their  agents  in  this  city,  Garrard 
&  Craig,  to  whom  it  had  been  consigned  and  regularly  delivered. 

These  bales  belonged  to  the  crop  of  1867. 

Bichesou,  Able  &  Co.,  of  St.  Louis,  had    advanced  $18,402  41  of 
money  and  supplies  to  assist  in  making  said  crop. 

Given,  Watts  &  Co.,  and  their  successors.  Given,  Brown  &  Co.,  had 
also  advanced  in  the  year  1867  several  thousand  dollars,  which  were 
refunded  by  payments  made  in  that  year. 

The  credit  side  of  *'  account  B  2"  shows  under  dates  January  14^ 
1867,  receipt  of  proceeds  draft  due  twenty-sixth  May,  $4755  27,  and 
under  July  14,  proceeds  draft  due  November  24,  $5647  86,  making  ao 
aggregate  of  $10,403  13,  received  in  1867  by  the  collection  of  these 
two  drafts,  which  belong  properly,  as  shown  by  the  evidence,  to  the 
payments  of  1866,  thus  reducing  the  payments  that  properly  belong  U> 
1867,  from  $20,030  80  to  the  sum  of  $9627  67.    The  amount  in  value 
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of  Buppliefi  fornished  by  GiveQ,  Watts  &  Co.  aad  Given,  Brown  &  Co., 
in  1867,  was  only  $9447  45,  being  $180  22  less  than  the  amount  re- 
oeived  in  that  year  from  Alexander  &  Co.,  after  passing  the  two  drafts- 
to  the  credit  of  the  acoount  of  1866. 

The  naked  qnestion  then  is,  shall  plaintiffs  satisfy  the  remainder  of 
their  debt  of  1866  oat  of  the  proceeds  of  the  crop  of  1867,  to  the  pre- 
judice of  Richeson,  Able  &;  Co.,  the  intervenors,  who  made  all  their 
advances  in  1867  ? 

C.  C.  article  2166,  [2162]  provides.  ''When  the  receipt  bears  no 
imputation,  the  payment  must  be  imputed  to  the  debt  which  the  debtor 

had  at  the  time  most  interest  in  discharging  of  those  that  are  equally 
due." 

Applying  this  rule  to  the  various  payments,  whether  in  1866  or  1867 
on  the  account  of  1866,  the  first  imputations  must  be  to  the  payment 
of  all  items  of  the  account  of  1866  before  the  item  of  $30,813  88,  as- 
sumed by  Given,  Watts  Sc  Co.,  transferred  to  them  from  Watts,  Crane 
^  Co.,  New  York.  The  proof  is  not  such  as  to  entitle  this  item  to  any 
privilege  whatever. 

The  balance  due  being  part  of  this  item  is  entitled  to  no  privilege. 

This  conclusion  dispenses  with  an  Investigation  of  the  various  ac- 
counts and  bills  of  exceptions.  Also,  makes  it  unnecessary  to  decide 
vrhether  Richeson  Able  &  Co.,  residents  of  St.  Louis,  are  entitled  to  a 
privilege  on  the  crop  under  our  law. 

They  were  in  possession  under  regular  bills  of  lading  before  the* 
sequestration  issued. 

Judgment  affirmed. 


No.  4424. 

State  of  Louisiana  ex  rel.  R.  C.  Richardson  v.  James  Graham^ 

State  Auditor. 

The  act  Ko.  6  of  1870,  entitled  "  An  Act  to  regalate  public  edaoation  in  the  State  of  Louis* 
iana  and  city  of  New  Orleans  and  raise  a  revenue  for  that  purpose,"  authorizes  the 
removal  of  the  division  superintendents  upon  certain  contingencies,  and  the  mere  fact 
of  plaintiff's  removal  is  presumptive  evidence  that  it  was  made  for  a  proper  cause.  It 
was  incumbent  on  him  to  show  that  the  removal  was  without  cause  or  not  in  conformity 
with  existing  laws. 

APPEAL  from  the  Eiglith  District  Court,  parish  of  Orleans.    DibhUp 
J.    B,  Stewart  Dennee,  for  relator  and  appellee.    Hays  <&  New,  for 
defendant  and  appellant. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell  and  Wyly. 
Howell,  J.    On  the  twenty-ninth  of  March,  1870,  the  relator  was 
appointed  Division  Superintendent  of  Education,  first  division^  in 
pursuance  of  the  third  section  of  act  No.  6  of  1870^  entitled  ''An  Act 


74  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel.  Biohardaon  v.  Graham,  Sta^a  Auditor. 

to  regulate  public  education  in  the  State  of  Louisiana  and  city  of  New 
Orleans  and  raise  a  revenue  for  that  purpose."  His  term  of  office  was 
three  years,  and  salary  $2500,  payable  quarterly  upon  his  own  war- 
rant. This  proceeding  was  instituted  on  the  twenty-first  of  Septem- 
ber, 1872,  to  compel  the  State  Auditor  to  issue  to  him  a  warrant  on 
the  State  Treasurer  for  $1770  55,  for  amount  of  salary  from  the  first 
-of  December,  1871,  to  the  thirty-first  of  Angust,  1872,  and  |rom  a 
judgment  making  the  mandamus  peremptory  this  appeal  is  taken. 

The  above  act  which  created  the  office  authorized  the  removal  of  the 
-division  superintendents  upon  certain  contingencies,  and  the  mere  faot 
of  relator's  removal,  which  is  admitted,  is  presumptive  evidence  that 
it  was  made  for  a  proper  cause.  See  the  case  of  Desbree  v.  Yosa,  19 
An.  210,  and  Vincent  v.  Populus,  Opinion  Book  37,  p.  584.  It  was 
incumbent  on  and  in  the  power  of  relator  to  show  that  the  removal 
was  without  cause  or  not  in  conformity  to  law.  This  has  not  been 
done.  In  the  cases  cited  by  the  relator,  provision  was  not  made  for 
the  removal  as  was  effected,  or  no  proof  of  a  removal  was  adduced, 
and  they  are  therefore  not  applicable  to  this  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  rejecting  the  appli- 
cation, with  costs  in  both  courts. 


No.  3688. 
Samuel  McClelland  v.  The  New  Orleans  Sugar  Shed  Compant. 

Where  the  court  ia  without  juriadiotion  roHone  materia  to  try  a  case,  it  must  notice  this 
fact  of  its  own  accord,  and  the  appeal  will  be  dismissed.    Cons.  art.  74. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  Cotton  &  Levy,  for  plaintiff  and  appellant.  Semmes  dt  Molt,  for 
defendants  and  appellees. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell  and  Wyly. 
LuDELiNG,  C.  J.  The  material  allegations  of  the  petition  are,  that 
the  plaintiff  bought  fourteen  hogsheads  of  sugar,  deposited  under  the 
fiheds  of  the  defendant,  and  which  were  worth  $  1700,  and  that  he 
notified  the  defendant  that  he  would  not  pay  certain  charges  which  the 
company  was  in  the  habit  of  making.     That  notice  was  given  by  the 

following  letter: 

"New  Orleans,  July  18, 1871. 

Jules  Blanc,  Esq.,  President  of  New  Orleans  Sugar  Shed  Company: 

Dear  Sir — This  is  to  notify  you,  as  President  of  the  New  Orleans 
6ugar  Shed  Company,  that  I  have  purchased  from  Robert  Carey  four- 
teen hogsheads  of  sugar  marked  Magijolia,  and  in  shed  D,  and  I  here- 
with tender  you  the  sum  of  two  dollars  and  ten  cents,  being  the  sum 
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dae  the  comiMiDy  for  the  transfer  charges  on  same,  and  as  amount 
authorized  by  charter.  And  I  now  wish  said  sugars,  as  well  as  all 
other  lots  which  I  may  acquire  from  time  to  time  in  due  course  of 
business,  to  remain  under  cover  until  disposed  of  by  me,  free  of  any 
and  all  other  charges  than  those  prescribed  by  the  second  section  of 
the  ordinance  of  the  City  Council  of  New  Orleans,  under  which  you 
derive  authority..  And  1  do  moreover  notify  yon  as  president  of  said 
company,  tliaC  you  are  not  to  insure  said  sugar,  and  I  do  not  wish  the 
company  to  place  any  watchman  over  this  or  any  other  sugar  I  have 
or  may  have  hereafter  under  any  sheds  of  said  company.  And  further 
do  I  notify  you  to  cause  no  expense  for  labor  on  removing  said  sugars, 
or  any  other  sugars  that  I  may  have  stored  in  said  sheds.  And  you  are 
hereby  specially  notified  th^t  I  will  not  pay  the  illegal  charges  of  forty 
cents  per  mouth  for  storing,  watching,  keeping,  or  labor  on  said  sugars 
or  any  other  sugars  or  molasses  which  I  may  have  covered  in  said  sheds^ 
all  of  which  you  will  please  take  notice. 

Yours  Respectfully, 

SAMUEL  McClelland.  '» 

The  petitioner  goes  on  to  recite,  that  subsequently  he  sent  for  a 
part  of  the  sugar,  which  he  was  not  permitted  to  remove  without  pay- 
ing the  charge  of  forty  cents  per  hogshead — that  the  conduct  of  the 
company  is  ruinous  to  the  business  of  the  plaintiff,  who  is  *'a  merchant 
and  trader  "  — that  the  privilege  granted  by  the  city  to  the  company  is 
injurious  to  the  vested  rights  of  petitioner  and  others  engaged  in 
business,  and  that  the  damages  caused  by  the  oppressive  and  wrong- 
ful acts  of  the  company  up  to  date  exceed  ten  thousand  dollars,  and  if 
continued  will  break  up  the  business  of  the  petitioner.  He  prays  for 
an  injunction  *' commanding  the  company  to  deliver  to  him  fourteen - 
liogsheads  of  sugar,  free  from  the  charges  of  forty  cents  per  hogshead, 
•and  restraining  the  company  from  demanding  or  claiming  from  the 
plaintiff  on  any  sugars  or  molasses  he  may  in  future  acquire,  or  have 
•or  place  under  said  sheds,  the  forty  cents  per  month  per  hogshead  and 
^n  cents  per  month  per  barrel  of  sugar  or  molasses." 

He  further  prays  to  have  the  resolution  of  said  company,  fixing  the 
said  tariff,  declared  null  and  void,  and  to  have  the  fourteen  hogsheads 
of  sugar  delivered  to  him  free  of  charge  for  storage,  and  to  have  the 
company  **  forever  restrained  from  asserting  a  claim  for  any  storage, 
labor,  watching,  or  insurance  on  sugar  and  molasses,  which  petitioner 
may  acquire  or  place  under  said  sheds  in  future,  as  it  contends  for 
under  resolution  aforesaid.  And  in  default  of  said  sugar  being  deliver- 
ed as  prayed  for,  tliat  your  petitioner  recover  judgment  for  the  value 
thereof,  $1700,  with  Interest  from  twenty-fifth  July,  187J,  (reserving 
his  right  to  sue  for  damages  in  a  direct  action)  and  that  the  injunction 
"be  made  perpetual,  etc.'^ 
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The  aoswer  containe  a  general  denial ;  it  admits  the  letter  annexed 
to  the  petition  was  written  to  defendant,  and  it  avers  that  on  the  recep- 
tion thereof,  the  company  notified  the  plaintiff  to  remove  his  sagar 
from  their  shed  and  custody,  if  he  was  not  willing  to  pay  the  asnal 
tariff. 

The  gravamen  of  the  plaintiff's  complaint  is  that  the  defendant 
exacts  illegal  charges  on  the  sugar  and  molasses  deposited  under  its 
sheds. 

The  sum  of  these  exactions  on  the  fourteen  hogsheads  of  sugar 
belonging  to  the  plaintiff  (admitting  them  to  be  illegal)  did  not  exceed 
five  dollars  and  sixty  cents.  And  that  is  the  only  amount  in  dispute 
in  this  suit.  The  defendant  admits  the  sugar  belongs  to  plaintiff,  and 
he  requested  the  plaintiff  to  take  it  away  if  he  was  not  willing  to  pay 
the  customary  charges.  We  are  of  the  opinion,  therefore,  that  this 
court  is  without  jarisdiction  ratione  materia  to  try  this  case,  and  we 
must  notice  this  fact  of  our  own  accord.    Constitution,  article  74. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  with  costs. 


No.  3837. 
Francois  Aug.  Chavannb  v.  Jacques  Frizola. 

Where  tiie  plaintiff  claims  property  by  inheritance  as  sole  heir  of  his  fiither  and  appends  to 
his  petition  an  order  of  the  proper  court  recognizing  him  as  such,  and  decreeing  that  he 
he  put  in  possession  of  his  father's  estate,  and  where  he  alleges  thiit  his  father  had  a  Just 
and  legal  title  to  the  property  at  the  time  of  his  decease  and  was  in  possession  at  that 
time:  Held—That  the  allegations  are  sufficiently  clear  to  enable  him  to  maintain  his 
action,  and  that  an  exception  to  plaintiff's  petition  on  the  ground  of  its  vagueness  and 
fiulure  to  set  out  the  title  under  which  he  claims  can  not  be  maintained. 

II  is  for  him  to  make  out  his  case  by  sufficient  evidence  which  the  defendant  is  free  to  xesist 
when  presented. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSard, 
J.  8.  Beldeuj  E.  K,  Washington  and  Seymour  B.  Snaer,  for  plaintiff 
and  appellant.  O.  Drouet  and  E.  Bermudejs,  for  defendant  and 
appellee. 

Justices  concurring:    Ludeliog,  Taliaferro,  Howell  and  Eennard. 

Taliaferro,  J.  The  plaintiff  appeals  from  a  judgment  rejecting 
his  demand  in  a  petitory  action  brought  by  him  against  the.  defendant* 

An  exception  was  taken  by  the  latter  to  the  petition  of  the  plaintiff 
on  the  ground  of  its  vagueness  and  failure  to  set  out  the  date  and 
origin  of  his  father's  title,  under  which  he  claims  the  property  in  ques* 
tion.    The  exception  was  sustained  and  the  plaintiff  has  appealed. 

The  plaintiff  claims  by  inheritance  as  sole  heir  of  his  father,  and 
appends  to  his  petition  an  order  of  the  proper  court  recognizing  him 
as  such  and  decreeing  that  he  be  put  in  possession  of  his  father's 
estate.    He  alleges  that  his  father  had  a  just  and  legal  title  to  the 
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property  at  the  time  of  hig  decease,  and  was  in  possession  at  that 
time. 
We  thick  the  allegations  sufficiently  clear  to  enable  him  to  maint«in 

his  action.  It  is  for  him  to  make  out  his  case  by  sufficient  evidence, 
ivhich  the  defendant  is  free  to  resist  when  it  is  presented. 

For  these  reasons  it  is  ordered  that  the  judgment  of  the  lower  court 
be  annulled  and  reversed.  It  is  further  ordered  that  the  case  be 
remanded  to  the  court  a  qua  to  be  proceeded  with  according  to  law. 
The  defendant  and  appellee  paying  costs  of  this  appeal. 

Keheariuff  refused. 


No.  2880. 
Watbrhousb,  Peabl  &  Co.  v.  Citizens'  Bank  of  Louisiana. 

"Wliere  a  bank,  acting  as  agent  for  collecting  certain  drafta,  took  Confederate  money  on  the 

ground  that  there  was  at  the  time  no  other  currency  to  be  had  in  New  Orleans  or  in  any 

other  part  of  the  Southern  Confederacy ; 
Held— That  the  bank  should  have  collected  the  drafts  in  lawful  currency,  and  that  if  this 

was  impossible,  it  should  have  given  notice  thereof  to  the  principal,  or  should  show  tiiat 

the  collection  was  in  that  currency  and  approved  by  him. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Cotton  (&  Levy,  for  plaintiffs  and  appellees.  Armand  Fitot,  for 
defendants  and  appellants. 

Justices  concurring :    Taliaferro,  Wyly  and  Kennard. 

Taliaferro,  J.  The  plaintiffs  as  holders  of  a  draft  for  $8000  and 
interest,  drawn  in  their  favor  by  tlie  Ocoe  Bank  of  Cleveland,  Ten- 
nessee, upon  the  Citizens'  Bank  of  New  Orleans,  institute  this  suit  to 
recover  the  amount  so  claimed. 

The  defendants  set  up  several  grounds  of  defense :  That  the  col- 
lection of  certain  drafts  by  them  on  account  of  the  Ocoe  Bank  in  186^, 
forming  the  basis  of  this  demand,  was  made  in  Confederate  money  to 
the  knowledge  of  the  Ocoe  Bank,  there  being  at  that  time  no  other 
enrrency  in  New  Orleans  as  well  as  in  all  other  places  then  under  Con- 
federate authority.  That  the  president  of  the  Ocoe  Bank  was  fully 
cognizant  of  those  facts  and  made  no  objections  to  the  collection  of 
the  drafts  on  account  of  that  bank  in  Confederate  money.  That  this 
Confederate  money,  so  collected  by  the  Citizens'  Bank,  was  taken  from 
defendants  by  a  military  order,  and  therefore  they  are  not  accountable 
for  it.  They  plead  as  a  peremptory  exception  that  the  transactions 
between  them  and  the  Ocoe  Bank  were  null  and  void,  having  taken 
place  in  violation  of  a  prohibitory  law — the  parties  to  these  transac- 
tions being  at  the  time,  one  of  them  within  the  Federal  the  other 
within  the  Confederate  lines. 

The  defendants  contend  that  Waterhouse,  Pearl  &  Co.,  who  sue  upoa 
the  draft  of  the  Ocoe  Bank,  could  acquire  no  greater  rights  than  that 
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bank  posseBsed;  that  they  took  the  draft  with  knowledge  of  the  eqai- 
ties  existing  in  favor  of  the  defendants. 

There  was  judgment  in  favor  of  the  plaintiffs  and  defendants  have 
appealed. 

We  think  the  defense  fails.  The  defendants  were  agents  of  the  Ocoe 
Bank  and  bound  to  collect  their  drafts  in  lawful  currency.  If  that  was 
impossible  they  should  have  given  Hptice  of  that  fact  to  their  princi- 
pals. We  do  not  find  it  established  by  proof  that  the  Ocoe  Bank  knew^ 
that  its  drafts  had  been  collected  in  the  so-called  Confederate  currency 
or  that  the  collection  made  in  that  currency  was  approved  by  it. 
Neither  is  it  made  out  by  proof  that  at  the  time  of  the  transactional 
between  the  Ocoe  Bank  and  the  Citizens'  Bank  the  former  was  within 
Federal  lines  and  the  latter  within  those  of  the  Confederacy. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be- 
afBrmed  with  costs. 

Rehearing  refused. 


No.  2538. 
Sampson  Brothers  v.  Kate  Townsend. 

In  this  oaae  the  defendant  resisted  the  payment  of  articles  of  fiimiture  which  -she  admitted 
to  have  hoaght,  on  the  ground  that  they  had  been  sold,  delivered  and  put  up  by  plaintiffs'" 
father  under  whom  they  claimed,  for  the  express  purpose  of  enabling  her  to  fit  up  and 
keep  a  house  of  prostitoUon,  which  transaction  she  alleged  to  be  reprobated  by  law, 
contrary  to  good  morals  and  therefore  of  a  nature  not  to  be  enforced  by  the  court. 

Held — That  the  defendant  could  not  be  permitted  to  avoid  the  payment  of  a  debt  by  pleading 
her  own  infamy,  for  reasons  assigned  in  a  similar  case  lately  decided,  Hubbard  v.  Moore, 
24  An.  p.  591. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Orleans.     Cooley,  J. 
Breaux  dt  Fenner,  lor  plaintiffs  and  appellants.    L.  Madison  Day,. 
for  defendant  and  appellee. 

Justices  concurring :    Ludeling,  Taliaferro,  Kennard. 

Kennard,  J.  This  case  is  similar  to  that  of  Joseph  B.  Hubbard  v* 
Susan  D.  Moore,  lately  decided  by  this  court.  The  defendant  seeks  to 
avoid  payment  of  a  debt  by  pleading  her  own  infamy.  Furniture  wa& 
bought  and  several  installments  paid  on  the  debt.  She  wishes  now  to 
pay  the  balance  by  lending  her  aid  to  the  elevation  of  the  morals  of  the 
community,  and  invokes  the  maxim  contra  bonos  mores. 

To  permit  her  to  succeed  by  using  a  good  maxim  in  so  bad  a  cause 
would  not  in  our  opinion  work  good  to  the  morals  of  the  community^ 
certainly  not  to  defendants.  Much  refinement  was  indulged  in  in  argu- 
ment on  the  broad  question. 

The  interests  of  society  are  better  subserved  by  adhering  to  plaia 
well  defined  rules  of  bargain  and  sale.  To  desert  these  upon  the  plea 
of  elevating  morals,  when  the  means  used  open  wide  the  door  fov 
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other  evils  is  at  least  an  experiment  which  courts  should  be  slow  to- 
make.  We  prefer  to  leave  the  correction  of  the  evil  to  the  legislative 
branch  of  the  government. 

For  the  reasons  assigned  in  Hubbard  v.  Moore  and  the  above,  it  is 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower  court 
be  avoided  and  reversed,  and  that  Sampson  Brothers  do  have  and 
recover  judgment  against  Kate  Townsend  for  the  sum  of  thirty-one 
hundred  and  forty-seven  dollars  and  fifty  cents,  together  with  interest, 
as  prayed  for  in  plaintiffs'  petition,  with  privilege  upon  the  property 
sequestered. 

Rehearing  refused. 


No.  2626. 
J.  Cadillon  v.  Joseph  Rodriguez  and  J.  C.  Coleman. 

Where  a  notary  stated  in  his  certificate  that  the  notice  of  protest  was  served  at  the  residence^ 
of  the  indorser  in  the  hands  of  his  wife,  and  it  appears  by  the  indorser's  testimony  that 
he  received  the  notice,  a  mistake  as  to  the  name  of  a  street  in  designating  the  locality 
for  the  residence,  will  not  be  held  fatal. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Ool- 
lenSj  J.      Saucier  and  Michinard,   for   plaintiff  and  appellant. 
McQloin  dc  Kleinpeter,  for  Coleman,  defendant  and  appellee. 

Justices  concurriDg:     Ludeling,  Howell,  Kennard  and  Taliaferro. 

Ludelikg,  C.  J.  This  suit  is  against  the  maker  and  the  indorser  of 
a  promissory  note.  There  was  judgment  against  the  maker  for  the 
amount  claimed  and  a  judgment  of  nonsuit  as  to  the  indorser. 

The  only  question  for  decision  is  whether  or  not  the  indorser  was 
duly  notified  of  the  non-payment  of  the  note?  The  certificate  of  the 
notary  states  that  notice  of  the  protest  of  the  note  was  given  to  the 
indorser  by  a  letter,  etc.,  **  served  in  the  following  manner:  Mr.  J.  C. 
Coleman,  at  New  Orleans,  which  letter  my  deputy,  Mr.  George  Grunault, 
lias  this  day  served  at  the  residence  of  said  Coleman,  corner  of  Felicity 
and  Annunciation  streets,  in  the  hands  of  his  wife." 

It  is  contended  that  because  the  certificate  states  that  the  residence 
of  Coleman  is  at  the  corner  of  Felicity  and  Annunciation  streets,  the 
residence  of  Coleman  is  elsewhere,  therefore  due  notice  was  not  given. 
The  certificate  states  that  the  notice  was  served  at  the  residence  of 
the  indorser  by  leaving  it  with  his  wife;  and  it  appears  from  the 
defendant's  testimony  that  he  received  the  notice.  The  evidence 
satisfies  us  that  the  notary  served  the  notice  of  protest  at  the  residence 
of  Coleman,  by  leaving  it  with  his  wife,  and  that  he  made  a  mistake  in 
stating  the  locality  of  the  residence;  a  mistake  which  might  easily  be 
made  by  one  not  very  familiar  with  the  streets  in  that  locality. 

It  is  therefore  ordered  that  the  judgment  of  nonsuit  be  set  aside. 


25     80 
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and  that  there  be  judgment  in  favor  of  the  plaintiff  agaiost  J.  C. 
Coleman,  for  the  sum  of  nine  hundred  dollars,  with  five  per  cent,  per 
annum  inteiest  from  the  twenty- third  of  September,  1869,  five  dollars 
and  thirty  cents  costs  of  protest  and  notice,  and  costs  of  both  courts. 
Rehearing  refused. 


Nos.  3977,  3977i 

Dominique  Durac  v.  Widow  Ferrari.     Widow  Ferrari  v,  Domik- 
IQUE  Durac  and  Sheriff.    (Consolidated  Cases.) 

Where  A  is  a  solidary  obligor  with  B,  by  paying  the  note  he  becomes  legally  sabrogated,  tar 
the  amount  of  one-half  thereof,  to  the  entire  obligation  of  B  to  the  original  holder.  This 
subrogation  extends  as  well  to  the  accessory,  as  to  the  principal  obligation,  and  the  sub- 
rogee acquires  all  the  remedies  as  well  as  aU  the  rights  of  the  party  to  whom  he  was 
subrogated.  Without  the  remedy  of  seizure  and  sale  the  subrogation  would  be  incom- 
plete. 

A  was  not  a  mere  transferree  who  could  not  proceed  via  exeeutiva  without  an  act  of  snbroga. 
tion.  Ho  was  legally  subrogated,  and  as  such  was  thoroughly  invested  with  all  the  rights 
of  the  original  holder  or  payee,  as  if  the  same  bad  passed  to  him  by  a  regular  act  of  oon- 
ventiona]  subrogation. 

Where  an  objection  was  made  that  there  was  in  tne  record  no  authentic  evidence  of  the  costs 
of  protests  and  copy  of  an  act  of  mortgage; 

Held— That  these  costs  were  a  part  of  those  incident  to  the  proceeding,  and  that,  if  authentic 
evidence  of  the  amount  thereof  was  necessary,  the  rule  de  minimis  was  applicable. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lenSf  J.    Albert  YoorJiies,  for  appellant.    M,  U,  lAvaudais  and  C7.  E. 
Schmidt,  for  appellee. 

Justices  concurring:  Taliaferro,  Howell  and  Wyly. 

Wtly,  J.  In  the  first  of  these  cases  the  defendant  appeals  from  a 
judgment  against  her  for  $100  80,  the  amount  found  to  be  due  bj'her 
on  the  demand  of  the  plaintiff  for  cash  disbursed  by  him  for  her 
benefit. 

This  case  presents  only  questionB  of  fact.  It  seems  to  have  been  ex- 
amined with  great  care  by  the  judge  a  quoy  and  after  examining  the 
evidence  fully  we  are  not  prepared  to  say  that  he  erred  in  his  conclu- 
sion.    This  judgment  is  therefore  affirmed. 

In  the  second  case,  the  plaintiff  under  articles  739  and  740  C.  P.  in- 
joined  the  executory  process  sued  out  by  the  defendant,  alleging  that 
the  note  on  which  it  was  based  had  been  extinguished  by  compensa- 
tion. In  a  supplemental  petition  she  alleges  that  the  order  of  seizure 
and  sale  issued  improvidently. 

;Fir8t — Because  there  was  no  authentic  evidence  of  the  payment  or 
the  amount  actually  paid  for  the  mortgage  note  to  which  Durac,  the 
defendant,  claims  to  be  subrogated. 

Second — Because  there  was  no  authentic  evidence  of  the  payment  of 
the  four  dollars  for  copy  of  mortgage,  and  the  three  dollars  and  eighty 
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•cents  for  protest,  included  in  the  order  of  seizare.  The  court  dis- 
solved the  injunction  with  forty  dollars  damages  and  costs,  and  the 
plaintiff  appealed. 

We  see  no  error  in  this  judgment.  The  plea  of  compensation  is  not 
sustained  by  the  evidence.  The  defendant  is  the  holder  of  the  note, 
and  the  presumption  is,  he  paid  the  full  value  thereof.  He  was  a 
solidary  obligor  with  the  plaintiff,  and  by  paying  the  not6  he  became 
legally  subrogated,  tor  the  amount  of  one-half  thereof,  to  the  entire 
obligation  of  the  plaintiff  to  the  original  holder.  This  subrogation 
extends  as  well  to  the  accessory  as  to  the  principal  obligation ;  and  the 
subrogee  acquires  all  the  remedies  as  well  as  all  the  rights  of  the  party 
to  whom  he  is  subrogated.  Without  the  remedy  of  seizure  and  sale 
the  subrogation  would  be  incomplete.  2  N.  S.  161.  The  authorities 
•cited  by  plaintiff's  counsel  are  inapplicable.  The  defendant  was  not 
a  mere  transferree,  who  could  not  proceed  via  executiva  without  an  act 
of  subrogation.  No  conventiooal  subrogation  was  necessary  for  him. 
He  was  legally  subrogated,  and  as  such,  was  as  thoroughly  invested 
with  all  the  rights  of  the  original  holder,  or  payee,  as  if  the  same  bad 
passed  to  him,  by  a  regular  act  of  conventional  subrogation.  As  to 
the  objection  that  there  was  no  authentic  evidence  of  the  costs  of  pro- 
test and  copy  of  the  act  of  mortgage  we  will  remark  that  this  was  a 
part  of  the  costs  incident  to  the  proceeding,  and  if  authentic  evideuce 
of  the  amount  thereof  were  necessary  we  would  hold  the  rule  de  min- 
imis applicable.  Besides,  an  appeal  is  the  proper  remedy  where  a  de- 
cree of  seiznre  and  sale  has  been  obtained  on  insufficient  evidence. 

There  is,  therefore,  nothing  in  this  case  to  authorize  the  injunction 
under  articles  739  and  740,  C.  P. 

Judgment  affirmed. 


\ 
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e,^  ^  No.  2819. 

Dblqado  &  Co.  V,  A.  C.  Wilbur  &  Co.  S.  B.  Clark  v,  A.  C.  Wilbub 
&  Co.  The  Louisiana  National  Bank  v.  T.  L.  Maxwjbll, 
Sheriff.     (In  concurso.) 

The  sixth  section  of  the  act  of  1668,  p.  194,  concerning  the  transfer  of  bills  of  lading  and  the 
effects  of  tluit  transfer,  is  onlj'  a  legislative  sanction  given  to  the  commercial  law  of 
universal  application,  by  which  it  is  held  tliat  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  It  does  not  clash  with  tiie  statute  of  1855  incorporated 
in  the  3S37th  article  of  the  Civil  Code. 

The  article  3337  does  not  give  any  privilege  upon  produce  sold  for  cash.  A  sale  for  cash 
means  that,  when  the  property  is  delivered,  the  money  is  to  be  paid,  and  where  not  paid 
after  delivery,  so  long  as  the  property  remains  in  the  possession  and  under  the  control  of 
the  vendee,  the  vendor's  lien  remains  as  between  the  parties,  but  the  lien  does  not  follow 
it  when  it  passes  into  the  hands  of  innocent  third  parties.  Vendors  can  not  cemplain  if 
they  sell  for  cash  and  still  allow  purchases  to  take  away  the  goods  without  paying  for  the 
same.    The  fault  being  with  them,  the  loss,  if  any,  must  be  theirs  also. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Collens; 
J.    Hornor  dk  Benedictj  for  appellees.    Lea^  Finney  i&  Miller^  for 
Louisiana  National  Bank,  appellant. 

Justices  concurring :     Taliaferro,  Morgan,  Wyly. 

Morgan,  J.  A.  C.  Wilbur  &  Co.,  commercial  copartners,  shipped* 
per  steamer  Cortez  seventy-nine  barrels  of  molasses,  for  which  they 
received  a  bill  of  lading  duly  executed  and  delivered. 

Seventy-one  barrels  of  this  molasses  was  purchased  by  Wilbur  & 
Co.  from  Delgado  &  Co.;  fifty  barrels  on  the  seventh  February, 
1870,  and  twenty-one  barrels  on  the  eighth  February,  1870;  and  eight 
barrels  were  purchased  by  them  of  S.  B.  Clark  on  the  eighth  Febru- 
ary, 1870. 

It  is  admitted  that  the  different  sales  of  this  property  were  made  for 
cash,  and  that  they  were  delivered  to  the  purchasers  on  the  day  of 
sale. 

It  is  admitted  that  the  shippers  indorsed  the  bill  of  lading  which 
they  had  received  from  the  steamer  Cortez,  and  transferred  and 
delivered  it  to  the  Louisiana  National  Bank  for  a  valuable  considera- 
tion ;  that  is,  the  bill  of  lading  was  indorsed  and  delivered  to  the  bank 
to  secure  the  payment  of  a  bill  of  exchange  for  $1800  drawn  by  the- 
shippers  upon  Williams,  Black  &  Co.  of  New  York,  payable  ten  days 
after  sigiit,  which  was  negotiated  to  the  bank  upon  the  faith  of  said  bill 
of  lading,  to  which  the  bill  of  exchange  was  attached  according  to 
mercantile  custom,  and  the  bill  of  lading  duly  indorsed,  passed  to  the 
bank  with  the  bi.l  of  exchange,  for  which  bill  of  exchange  the  bank 
gave  value  at  the  time  it  was  so  negotiated  to  it;  that  the  bill  of 
exchange  was  duly  presented  for  acceptance  and  payment,  which  was- 
refused;  that  the  bill  was  protested;  that  notice  thereof  was  given 
to  the  drawer ;  and  that  the  bank  holds  the  bill  of  exchange  and  the^ 
—  bill  of  lading. 
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It  is  admitted  that  the  molasses  in  question  was  not  paid  for  at  the 
time  of  purchase,  and  that  it  was  unpaid  for  at  the  time  of  the  institu- 
tion of  these  proceedings. 

Ou  the  tenth  Fehrnary,  1870,  Delgado  &  Co.  and  S.  B.  Clark,  by 
separate  proceedings,  instituted  suit  against  Wilbur  &  Co.,  alleging 
the  sale  of  the  property  in  question  and  the  non-payment  of  the  price 
therefor,  and  sequestered  the  same,  it  being  then  on  the  wharf  in  front 
of  the  steamship  Cortez,  and  after  the  steamer  had  giyen  bills  of  lading 
therefor.  After  the  legal  delays  had  expired,  Delgado  &  Co.  and 
Clark  bonded  the  property  and  took  it  into  their  possession. 

On  the  nineteenth  of  February  the  Louisiana  National  Bank  insti- 
tuted suit  against  Thomas  Maxwell,  sheriff,  claiming  to  be  entitled  to 
the  molasses  in  question,  as  holder  and  owner  of  the  bill  of  lading 
above  referred  to,  and  asked  for  a  sequestration  of  the  same,  which 
was  ordered.  As  between  Delgado  &  Co.  and  Clark  and  Wilbur 
&  Co.  there  was  judgment  in  favor  of  tbe  former  by  default, 
regularly  confirmed  with  vendor's  lien  and  privilege  on  the  property 
sequestered. 

As  between  Delgado  and  Clark  and  the  Louisiana  National  Bank^ 
by  agreement,  the  three  cases  were  tried  together  as  in  a  concurso. 

There  was  judgment  in  lavor  of  Delgado  and  Clark  as  against  the 
bank,  and  the  bank  has  appealed. 

Who  is  entitled  to  this  property — or  the  bonds  which  represent  it — 
Delgado  &  Co.  and  Clark,  the  vendors  ?  or  the  bank,  the  transferrees 
of  the  bill  of  lading  given  therefor  by  the  steamer  Cortez  to  Wilbur  & 
Co.,  in  whose  possession  the  property  was  when  it  was  shipped  f 

Delgado  &  Co.  and  Clark  rest  their  rights  upon  the  statute  of  1855, 
incorporated  in  the  3227th  article  of  the  Civil  Code,  which  declares  that 
*'  any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orleans  shall  be  entitled  to  a  speciul  lien  and 
privilege  thereon,  to  secure  the  payment  ot  the  purchase  money,  for 
and  during  the  space  of  five  days  only  after  the  day  of  delivery ; 
within  which  time  the  vendor  shall  be  entitled  to  seize  the  same,  in 
whatsoever  hands  or  place  they  may  be  found,  and  his  claim  for  the 
purchase  money  shall  have  preference  over  all  others.*' 

The  bank  relies  upon  the  sixth  section  of  the  act  of  1868,  p.  194, 
which  enacts  :  ^^  That  cotton  press  receipts  given  for  any  goods,  wares, 
merchandise,  grain,  flour  or  other  produce  or  commodity  stored  or 
deposited  with  any  cotton  press,  wharfinger  or  other  person,  or  any 
bill  of  lading  given  by  any  forwarder,  boat,  vessel,  railroad,  trans- 
portation or  transfer  company,  may  be  transferred  by  indorsement 
thereon,  and  any  person  to  whom  the  same  may  be  transferred  shall 
be  deemed  and  taken  to  be  the  owner  of  the  goods,  wares,  merchandise, 
grain,  flour  or  other  produce  or  commodity  therein  specified,  so  lar  as 
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to  give  vali'Uty  to  any  pledge,  lien  or  transfer  made  or  created  by 
Buch  person  or  persons,"  etc. 

Id  our  opinion  the  law  is  with  the  bank.  The  statute  quoted  is  only 
the  legislative  sanction  given  to  the  commercial  law,  of  universal 
application,  we  believe,  tl>at  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  1  An.  80;  11  R.  140;  3  Kent's 
Commentaries  282;  1  Peters  386.  But  the  conclusion  to  which  we 
have  come,  does  not,  in  our  opinion,  clash  with  the  privilege  granted 
by  the  3227th  article  of  the  Civil  Code. 

We  do  not  think  that  the  article  in  question  gives  any  privilege  upon 
produce  which  is  sold  for  cash.  A  sale  for  cash  means  that  when  the 
property  is  delivered  the  money  is  to  be  paid ;  no  term  of  payment 
is  agreed  upon;  it  is  the  giving  ot  money  and  the  taking  of  the 
article  sold,  and  the  two  acts  are  simultaneous.  In  this  case  it  is 
admitted  that  the  sale  was  for  cash,  and  that  the  property  was  delivered 
to  the  purchaser  on  the  day  of  sale.  So  long  as  the  property  remained 
in  the  possession  and  under  the  control  of  the  vendees,  as  between  the 
parties,  the  vendor's  lien  remained,  but  the  lien  does  not  follow  it 
when  it  passes  into  the  hands  of  innocent  third  parties.  Nor  can  the 
vendors  complain.  If  they  sold  for  cash,  and  still  allowiMl  the  pur- 
chaser to  take  off  the  goods  without  paying  for  them,  the  fault  was  with 
them;  the  fault  beiug  with  them,  the  loss,  if  any,  must  be  theirs.  It 
is  admitted,  it  is  true,  that  the  price  was  not  paid  at  the  time  of  sale ; 
but  it  is  not  shown  that  this  fact  was  known  to  the  bank  at  the  time 
it  took  the  transfer  of  the  bill  of  lading  and  advanced  its  mooej 
thereon.  In  law,  and  in  fact,  Wilbur  &  Co.  were  the  owners,  in 
possession,  of  the  property  when  it  was  shipped ;  they  were  the  holders 
and  owners,  of  the  bill  of  lading  which  represented  it;  there  was  no 
impediment  in  the  way  ot  their  transferring  it;  they  did  transfer  it,  for 
value,  and  their  transfer  vested  the  property  in  the  bank,  to  be  held 
by  it  until  the  bill  of  exchange  for  $1800,  with  interest,  be  paid. 

It  was  agreed  between  the  parties  that  if  the  bank*s  title  be  main- 
tained, judgment  is  to  be  rendered  in  its  favor  against  Delgado  &  Co. 
and  S.  B.  Clark  for  the  amount  of  the  bank's  debt,  according  to  the 
agreed  valuation  of  the  property  which  they  respectively  received, 
viz.,  $2023  80,  the  value  of  the  seventy- one  barrels  released  to  Del- 
gado &  Co.,  and  $231  31,  the  value  of  the  eight  barrels  released  to  S. 

B.  Clark. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  Louisiana  National  Bank  and  against  Delgado 
&,  Co.  condemning  them  to  deliver  to  the  said  bank  the  seventy-one 
barrels  of  molasses  released  to  them  in  the  suit  of  Delgado  &  Co.  v. 
Wilbur  &  Co.,  No.  2667  of  the  docket  of  the  Seventh  District  Court, 
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or  in  default  thereof  that  there  be  judgment  in  favor  of  said  bank  and 
against  Isaac  Delgado  and  Samuel  Delgado  in  solido,  condemning  them 
to  pay  to  the  said  Louisiana  National  Bank  eighteen  hundred  dollars, 
with  interest  at  the  rate  of  five  per  cent,  from  the  eighth  February, 
1870,  until  paid,  and  costs. 

And  it  is  lurther  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment in  favor  of  the  Louisiana  National  Bank  and  against  S.  B.  Clark, 
condemning  him  to  deliver  to  the  bank  the  eight  barrels  of  molasses 
released  to  him  in  the  suit  of  S.  B.  Clark  t^.  A.  C.  Wilbur  &  Co.,  No. 
2668  of  the  docket  of  the  Seventh  District  Court,  or  in  default  thereof 
that  there  be  judgment  in  favor  of  the  Louisiana  National  Bank  and 
against  the  said  S.  B.  Clark,  condemning  him  to  pay  to  said  bank  two 
hundred  and  thirty-one  dollars  and  thirty-one  cents ;  the  judgments 
as  to  each  to  be  satisfied  on  payment  of  the  debt,  interests  and  costs 
due  the  said  bank,  appellees  to  pay  the  costs  uf  appeal. 


LuDELiNG,  C.  J.  I  concur  in  the  decree  made  in  this  cause  solely  on 
the  ground  that  a  third  party  can  not  be  prejudiced  by  a  privilege  not 
recorded.    Constitution  of  1868,  123. 


Howell,  J.    I  concur  for  the  reason  given  by  the  Chief  Justice. 
Rehearing  refused. 


No.    3700.  2.5      85i 

48  1090. 

Joseph  Fuentbs  and  al.  v.  Myra  Clark  Gaines.  ^^  '^i 

25      K) 
Where  the  judge  of  the  Second  District  Conrt,  parish  of  Orleans,  had  refus<Hl  to  transfer  a      50   g07 

caase  to  the  Circnit  Court  of  the  Unit-ed  States,  because  that  conrt  has  not  Jurisdiction 
to  try  the  principal,  if  not  the  only  object  of  the  suit,  which  was  the  legality  and  snffl- 
oiency  of  the  evideuce  upon  which  a  lost  will  was  admitted  to  probate,  and  the  revoca- 
tion of  said  will ; 

Held— That  the  United  States  are  without  jurisdiction  in  probate  matters,  and  that  this 
point  is  too  well  settled  to  be  now  questioned. 

It  is  equally  well  settled  that  it  was  not  intended  to  extend  the  jurisdiction  of  the  United 
States  courts  over  causes  brought  before  them  on  removal  beyond  the  limits  prescribed 
by  their  original  jurisdiction. 

The  subject  matter  of  this  suit  is  purely  probate  in  its  character,  to  wit :  The  revocation 
of  the  probate  of  a  will,  and  the  suit  was  properly  brought,  under  the  circumstances  of  the 
cote,  in  the  probate  court  which  had  made  the  order  to  record  and  exec  ate  the  will. 

Where  parties  can  not  attack  the  probate  of  a  will  in  the  Circuit  Court  of  the  United  States, 
before  which  the  petitory  action  against  them  has  been  brought,  they  should  be  pfrmit- 
ted,  ex  necessUate  rei,  to  bring  the  suit  in  the. State  probate  conrt  in  which  the  order  for 
probate  was  granted.  Otherwise,  it  would  be  possible  for  a  v  ill  to  be  fraudidently  pro- 
bated, and  a  suit  to  be  instituted  against  persons  in  possession  under  titles  fVom  the 
heirs  in  the  Clrenit  Conrt  of  the  United  States,  without  the  possibility  on  the  part  oi  the 
possessors  to  expose  the  firaud. 

Where,  in  a  judgment,  the  court  that  rendered  it  carefally  guarded  against  any  inference 
being  drawn  that  the  decree  should  not  be  open  to  attack  by  a  direct  action  in  the  name 
of  interested  third  parties,  the  plea  of  ret  judicata  does  not  lie. 


1. 
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An  «xpart£  order  admittiiig  a  will  to  probate  is  not  a  judgment  binding  npon  thoae  who  are 
not  parties  to  the  proceeding.  The  ex  parte  order  for  the  recording  and  execution  of  the 
will  is  a  prelim tnar  J  proceeding  for  the  administration  of  an  estato,  if  not  t^  final  judg- 
ment which  concludes  every  one.  It  is  a  mere  licenee  to  authorize  the  executor  or  heir  to 
carry  out  the  provisions  of  the  testament ;  and  the  verity  and  validity  of  the  will  mujst 
bo  established  whenever  questioued  by  third  persons  from  whom  property  is  judicially 
demanded  under  the  will. 

The  objection  to  the  irrelevancy  of  evidence  is  a  very  weak  one  when  the  case  is  tried  with- 
out the  intervention  of  a  jury.  In  such  a  case,  the  only  question,  in  e£Eect,  is  npon  the 
sufficiency  or  weight  of  the  evidence.  If  the  evidence  found  in  the  record  is  irrelevant, 
it  will  be  ignored  by  the  court. 

Objections  not  stated  in  a  bUl  of  exceptions  will  not  be  considered  by  this  court. 

Article  613  of  the  Code  of  Practice,  concerning  prescription,  clearly  refers  to  Ajitdgment  in  a 
canteited  suit,  but  which  has  been  obtained  through  fraud,  or  because  the  defendant  had 
lost  the  receipt  given  by  the  plaintiff.  Article  1994  Civil  Code  applies  to  acts  made  in 
fraud  of  creditors. 

Article  3542  Civil  Code  refers  to  actions  for  the  uuIUty  of  tostamonts  when  the  instituted 
heir  is  in  possession  of  proi>erty  under  the  will,  and  is  sued  by  the  heirs  at  law  to  annul 
the  will  and  to  take  from  the  instituted  heir  the  property.  It  does  not  apply  to  a  case  in 
which  the  defendant  in  a  chancery  suit  is  obliged  to  come  to  the  probato  court  to  estab- 
lish a  part  of  his  defense  in  consequence  of  the  limited  jurisdiction  of  the  Circuit  Court 
of  the  United  States. 

Wbere  the  pro^  erty  in  controversy  is  situatod  in  Louisiana,  within  whose  limits  the  owners 
thereof  reside,  their  rights  can  only  be  barred  by  the  laws  of  this  Stato,  which  are  binding 
on  the  Federal  as  well  as  the  Stato  courts.  The  Federal  courts  do  not  claim  to  bring 
foreign  laws  into  this  Stato. 

The  validity  of  a  probated  will  is  immaterial  to  third  parties  until  they  are  disturbed  under  it 
in  the  possession  of  their  property,  and  prescription  against  them  could  not  begin  to 
,<  1^.,  run  until  the  cause  of  action  had  arisen ;  nor  can  prescription  run  against  one  in 

possession. 

Where  a  will,  when  last  seen,  was  in  the  possession  of  the  testator,  and  it  could  not  be 
found  at  his  death,  the  presumption  of  the  law  in  such  a  case  is,  that  the  testator  destroy^ 
ed  it  anim-o  caticeUandi,  and  the  onus  of  rebutting  this  presumption  is  cast  upon  those 
seeking  to  establish  the  will.  The  opinions  or  suspicions  of  a  witness  can  not  overcome 
the  presumption  raised  that  the  testator  himself  destroyed  the  will. 

The  contents  of  a  lost  will  can  not  be  provod  by  witnesses  who  derived  their  knowledge 
from  the  verbal  declarations  of  the  testator.  It  would  practically  authorise  the  making 
of  a  verbal  testament,  and  a  lost  testament  could  thus  be  proved  by  evidence  which 
would  be  incompetent  to  prove  the  will  if  produced  in  court. 

It  is  necessary  to  prove  that  a  lost  olographic  will  contains  all  the  assentials  prescribed  by 
law  befbre  it  can  be  admitted  to  probate,  to  wit :  That  it  was  tohoUy  tsritten,  dated  and 
signed  by  the  testator,  and  the  witnesses  must  state  the /acts  which  are  necessary  to  enable 
the  court  to  determine  whether  or  not  the  will  is  valid. 

It  is  essential  to  specify  the  day,  month  and  year  to  give  a  date  to  a  testament  in  the  senae  of 
article  1588  of  the  Civil  Code. 

The  facts  required  to  be  established  by  article  1655  Civil  Code  for  the  probating  of  an  olo- 
graphic wiU  must  be  provod  by  competent  testimony,  and  can  not  be  inferred  by  the 
court. 

APPEAL  from  tlie  Second  District  Court,  parish  of  Orleans.  Oollens, 
judge  of  the  Seventh  District  Court,  presiding  in  place  of  Duvig- 
neaud,  J.,  who  recused  himself.  Miles  Taylor  and  J.  MeCannellf  for 
plaintiffs  and  appellees.  Fellows  <&  Mills,  Bace,  Foster  and  F!.  T,  Mer^ 
rich,  for  defendant  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro  and  Wyly. 

Howell,  J.,  disf^enting. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Second 
District  Court  of  the  parish  of  Orleans,  which  revoked  and  declared 
invalid  the  will  probated  in  1856,  as  the  will  of  Daniel  Clark  of  1813. 
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Joseph  Faentes  and  seventy-five  other  persons,  named  in  the  peti- 
tion, allege  that  Myra  Clark  Gaines  made  application  to  the  said 
Second  District  Court,  on  the  eighteenth  day  of  Jauuary,  1855,  for  the 
probate  of  an  alleged  lost  will  of  Daniel  Clark,  dated  July  13,  1813, 
and  that  apou  hearing  she  obtained  from  this  court  an  order  by  which 
said  pretended  lost  will  was  recogn  zed  as  the  last  will  and  testament 
-of  Daniel  Clark,  and  it  was  ordered  to  be  recorded  and  executed  as 
such.  The  petitioners  aver  that  the  said  order  or  decree  was  obtained 
^exj^arte,  and  that  by  its  terms  it  authorized  any  person,  who  might  at 
any  time  become  entitled  to  do  so,  to  contest  the  said  will  and  the 
probate  thereof,  and  to  Rhow  that  no  such  will  was  executed,  either  in 
a  direct  action  or  as  a  means  of  defense,  by  way  of  answer  or  excep- 
tion whenever  the  said  will  should  be  set  up  as  a  muniment  of  title. 
They  aver  that  the  said  Myra  Clark  Gaines  has,  since  she  obtained  the 
probate  of  said  will,  instituted  suit  against  them  in  the  Circuit  Court 
of  the  United  States  in  the  State  of  Louisiana,  io  which  suits  she  sets 
up  said  will  as  a  muniment  ot  title  as  the  instituted  heir  of  Daniel 
Clark,  and  she  claims  and  demands  from  them  sundry  tracts  of  land 
and  properties  of  large  value.  They  allege  that  they  can  not  contest 
the  validity  of  said  pretended  will  of  1813,  in  the  Circuit  Court  of  the 
United  States,  on  account  of  the  peculiar  jurisdiction  of  said  court, 
fio  long  as  the  order  of  probate  remaius  uncanceled  by  the  Second 
District  Court. 

They  allege  that  the  probate  of  the  pretended  will  of  1813  was  a 
gross  fraud  upon  the  rights  of  petitioners,  that  the  will  never  existed, 
that  the  evidence  and  testimouy  of  the  witnesses,  upon  which  the  will 
vras  probated  was  false  or  erroneous,  illegal  and  insufficient.  That  if 
any  will  was  made  by  the  said  Daniel  Clark  at  any  time  other  than  the 
one  admitted  to  probate  and  ordered  to  be  executed  by  a  decree  of  the 
Probate  Court,  dated  on  the  seventeenth  day  of  August,  1813,  which 
is  expressly  denied,  it  was  destroyed  or  suppressed  by  Daniel  Clark 
himself.  They  allege  that  Clark  left  no  will  whatever  posterior  to  that 
'dated  May  20,  1811,  which  was  probated  in  the  Probate  Court  of  the 
parish  of  Orleans  on  the  seventeenth  of  August,  1813,  by  which  Mary 
iClark,  the  mother  of  Daniel  Clark,  was  instituted  his  universal  legatee, 
.and  which  probate  and  will  remained  in  force,  lor  nearly  half  a  century, 
.as  the  basis  of  title  to  the  property  of  the  succession  of  Daniel  Clark. 

The  petition  then  represents  that  Daniel  Clark  was  never  married; 
d^hat  he  had  no  legitimate  child;  that  he  never  recognized  Myra  as  his 
legitimate  child ;  that  he  made  ample  provisions  for  her  as  his  illegit- 
imate child  by  secret  trusts,  which  trusts  were  duly  executed  by 
those  confided  with  the  property  intended  for  her;  and  that  Clark  did 
not  make  and  could  not  have  made  a  will  in  favor  of  Myra,  on  account 
^f  her  status,  as  the  law  of  Louisiana  forbade  it. 
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They  pray  that  the  will  of  1813  may  be  revoked,  and  tliat  the  pro- 
bate thereof  may  be  recalled  and  annulled.  Mrs.  Myra  Clark  Gaines- 
in  limine  litiSj  prayed  for  the  transfer  of  this  cause  to  the  Circuit  Court 
of  the  United  States^  alleging  that  she  is  a  citizen  of  the  State  of 
New  York,  and  that  the  matter  in  controversy  exceeds  five  hundred 
dollars.  She  made  the  affidavit  and  gave  the  bond  required  by  law. 
Her  application  having  been  refused,  she  again  applied  to  have  the 
cause  transferred  to  the  Circuit  Court  of  the  United  States,  under  the 
act  of  Congress  dated  second  March,  1867,  and  her  application  was  a 
second  time  denied.  On  the  tenth  of  January,  1870,  Mrs.  Gaines  filed 
the  plea  of  res  judicata  against  the  city  of  New  Orleans.  On  the 
eighteenth  'of  January  she  filed  an  application  for  the  recusation  of 
the  Judge  of  the  Second  District  Court,  and  he  recused  himself.  On 
the  twenty  sixth  of  March,  1870,  she  filed  the  following  exceptions : 
That  the  Second  District  Court  had  no  jurisdiction  or  right  to  proceed 
further  with  this  cause,  after  her  said  applications  to  have  the  cause 
transferred  to  the  Circuit  Court  of  the  United  States.  **That  this 
court  is  not  vested  with  jurisdiction  of  this  suit,  in  this  that  the  de- 
fendant is  the  heir  at  law  and  universal  legatee  of  Daniel  Clark,  and  in 
possession,  and  that  the  constitutional  and  legal  jurisdiction  of  this 
court  is  confined  exclusively  to  probate  jurisdiction,  and  does  not 
extend  to  a  jurisdiction  of  this  cause,  either  as  regards  the  patties 
thereto  or  the  subject  matter  of  said  suit.*'  She  further  excepts  that 
the  plaintiffs  have  been  improperly  joined,  in  instituting  this  suit*. 
That  they  have  not  shown  in  themselves  any  authority  or  legal  interest 
in  and  to  the  succession  of  Daniel  Clark,  either  as  heirs,  legatees  or 
otherwise,  and  they  are  thus  without  right  to  contest  the  legitimacy  of 
the  defendant  as  heir  of  Daniel  Clark,  and  thus  without  right  to  contest 
the  validity  of  said  will  of  Clark,  and  the  defendant's  rights  under  the 
same.  She  excepted  that  the  allegations,  charging  fraud,  error,  illegali-^ 
ty  and  insufficiency  in  the  evidence  upon  which  the  will  of  1813  waa 
admitted  to  probate,  are  vague  and  indefinite,  and  not  sufficiently  clear 
to  enable  defendant  to  know  as  against  what  evidence  or  what  particu- 
lar testimony  of  any  of  said  witnesses  she  is  required  to  defend  her 
rights  against  said  alleged  fraud,  error,  illegality  or  insufficiency.  She 
further  excepts  that  the  court  has  not  jurisdiction  to  try  the  question 
of  her  status  inasmuch  as  that  question  was  decided  by  the  Circuit 
Court  of  the  United  States,  in  the  suit  of  Myra  Clark  Gaines  v.  Qitj 
of  New  Orleans  and  others*,  instituted  in  the  Circuit  Court  of  the 
United  States  for  the  Fifth  Circuit,  and  the  then  Eastern  District  of 
Louisiana,  No.  2695,  which  decision  she  alleges  is  res  judicata. 

The  judge  a  quo  maintained  the  exception  so  far  as  to  require  the. 
plaintiffs  to  amend  their  petition  in  that  part  charging  '*  fraud,  error, 
illegality  and  insufficiency  in  the  evidence,*'  etc.,  and  he  overruled  the^ 


NEW  ORLEANS,  FEBRUARY,  1873.  SQ* 

Fuentes  and  al.  v.  Myra  Clark  Gainea. 

other  exceptions.     On  the  twenty-eighth  of  April,  1870,  the  petition  of* 
intervention   of  Rudolph  HuberwaM  and  others  was  filed.     On  the 
seventh  of  May,  1870^  the  interyention  of  John  and  James  C.  Davidson 
was  filed. 

On  the  eleventh  of  February,  1871,  in  obedience  to  the  order  of  the 
court,  the  petitioners  filed  their  supplemental  jetition,  setting  forth 
specifically  the  grounds  for  their  allegations  of  fraud  and  error,  and 
designating  particularly  the  alleged  illegality  and  insufficiency  of  the 
evidence  on  which  the  will  was  probated,  etc. 

On  the  twenty-ninth  of  April,  1871,  she  filed  her  answer.  It  admits 
the  probate  of  the  will  of  1813,  but  denies  that  the  evidence  and  testi- 
mony upon  which  the  will  was  admitted  to  probate  was  false,  errone- 
ouSy  illegal  or  insufficient.  She  denies  that  the  plaintiffis  or  inter- 
venors  or  any  of  them  allege  any  right  of  action  to  contest  the  validity 
of  the  order  of  probate,  or  to  seek  the  revocation  of  the  will  of  Clark 
of  the  thirteenth  July,  1813,  and  she  avers  that  that  decree  has  ac- 
quired the  force  of  res  judicata.  She  further  pleads  the  prescription 
of  one,  three,  five  and  ten  years. 

On  the  third  of  June  following,  she  filed  the  plea  of  res  judicata  as 
to  all  the  parties,  on  the  question  of  her  status. 

This  record,  consisting  of  575  pages  in  manuscript  and  portions  of 
six  printed  volumes,  furnishes  proof  of  the  patience  and  care  with 
which  this  case  has  been  tried.  During  the  course  of  the  trial,  up- 
wards of  thirty  bills  of  exceptions  were  signed.  The  elaborate  argu- 
mentp,  oral  and  by  briefs  of  counsel,  exhibit  great  labor,  research  and 
ability ;  and  they  have  greatly  lessened  the  labors  of  this  court. 

In  this  court  the  counsel  for  the  defendant  have  filed  an  assignment 
of  errors,  which  groups  together  the  questions,  which  they  deem  im- 
portant in  this  case.     They  are  substantially  as  follows : 

I.  That  the  Second  District  Court  was  without  jurisdiction  to  try 
the  cause,  after  the  defendant  had  made  her  application  to  have  the 
cause  transferred  to  the  Circuit  Court  of  the  United  States. 

II.  That  said  Court  was  without  jurisdiction  on  account  of  the  sub- 
ject matter  of  the  suit. 

III.  That  the  plaintifis  and  interveners  allege  no  interest  in  the  es* 
tate  of  Daniel  Clark,  which  could  authorize  them  to  institute  a  suit  to 
revoke  the  last  will  of  Daniel  Clark. 

IV.  That  said  court  erred  in  denying  the  authority  of  the  thing  ad- 
judged to  the  decrees  of  the  Supreme  Court  and  Circuit  Court  of  the^ 
United  States  as  set  forth  in  defendant's  several  pleas  of  rea  judicata* 

y.  That  said  court  erred  in  receiving  and  rejecting  evidence  as 
shown  by  the  several  bills  of  exceptions. 

YI.  That  said  court  erred  in  overruling  defendant's  pleas  of  pre- 
scription. 
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VII.  That  the  court  erred  in  deciding  said  cause  in  favor  of  the 
plaintiffs  and  inter venors. 

We  will  take  up  tiiese  questions  in  their  order. 

lirsi — We  are  of  opinion  the  judge  a  quo  properly  refused  to  trans- 
fer the  cause  to  the  Circuit  Court  of  the  Uuited  States,  because  that 
court  has  not  jurisdiction  to  try  the  principal  if  not  the  only  objects  of 
iihis  suit,  the  legality  and  sufficiency  of  the  evidence  upon  which  the 
lost  will  was  admitted  to  probate,  and  the  revocation  of  the  will. 
That  the  United  States  Courts  are  without  jurisdiction  in  probate 
matters  is  too  well  settled  to  be  now  qutstioned.  9  Peters  174,  Tar- 
ver  V.  Tarver  j  2  Harv.  619 ;  Gaines  v,  Relf  &  Chew,  and  6  Wal.  642, 
Gaines  v.  New  Orleans. 

And  it  seems  equally  well  settled  that  ''it  was  not  intended  to  ex- 
tend  the  jurisdiction  of  the  United  States  Courts  over  causes  brought 
before  them  on  removal  beyond  the  limits  prescribed  by  their  original 
jurisdiction."    Conklin  155  j  2  Sumners  338. 

Second — The  subject  matter  of  this  suit  is  purely  probate  in  its 
character,  to  wit,  the  revocation  of  the  probate  of  a  will ;  and  the  suit 
was  properly  brought,  under  the  circumstances  of  this  case,  in  the 
Probate  Court,  which  had  made  the  order  to  record  and  execute  the 
will.  13  An.  138, 177 ;  1  La.  19,  McCombs  v.  Dunbar,  et  al ;  8  N.  S.  520, 
Barty  v.  Harty ;  5  La.  394  ;  5  Rob.  286 ;  1  An.  171 ;  17  La.  4. 

Third — The  plaintiffs  and  interveners  substantially  allege  that  they 
liave  been  sued,  by  Mrs.  Gaines,  for  property,  which  she  alleges  be- 
longed to  the  succession  of  Daniel  Clark,  and  of  which  they  are  in 
possession;  that  she  claims  the  name  under  the  will  of  Clark,  dated 
thirteentli  July,  1813;  that  Clark  lelt  no  other  testament  than  that 
dated  twentieth  May,  1811,  by  which  Mary  Clark,  his  mother,  was  in- 
stituted heir,  ^nd  that  that  will  has  been  the  basis  of  title  to  the  prop- 
erty of  his  succession  for  nearly  half  a  century.  And  the  bill  in  equity 
of  the  said  Myra  C.  Gaines  against  these  parties  alleges  that  they  (the 
plaintiffs  in  this  suit)  sometimes  **  pretend  that  one  Richard  Relf  aud 
One  Beverley  Chew  sold  said  property  to  the  defendants  as  testament- 
ary executors  of  a  will  of  said  Daniel  Clark,  made  in  the  year  1811, 
which  had  been  admitted  to  probate  in  the  Probate  Court  for  the  par- 
ish and  city  of  New  Orleans,  and  as  attorneys  in  fact  for  due  Mary 
Clark,  the  devisee  in  said  will  of  1811  named,"  etc.  And  in  the  letter 
of  Mrs.  Gaines  to  the  Mayor  ot  New  Orleans,  dated  sixth  September, 
1870,  claiming  from  the  city  $4,996,039  32  cents,  and  proposing  to  com- 
'  promise  for  $4,000,000,  she  gives  a  history,  or  the  chain,  of  title  back 
to  the  estate  of  Clark.  These  admissions  show  that  they  are  in  pos- 
session under  titles  derived  from  Relf  &  Chew  either  as  executors  of 
the  will  of  Clark  or  as  the  attorneys  in  fact  of  Mary  Clark,  the  forced 
heir,  and  universal  legatee  under  the  will  of  1811,  of  Daniel  Clark. 
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They  are  iDterested  therefore  to  show  that  the  will  of  1813  is  Dot  valid, 
"wheo  it  is  opposed  to  them  as  a  muDiment  of  an  adverse  and  better 
title  to  property  in  their  possessiou. 

And  as  they  can  not  attack  the  probate  of  the  will  in  the  Circuit 
Court  of  the  United  States,  where  the  petitory  action  against  them  has 
been  brought,  they  should  be  permitted,  ex  necessitate  rei,  to  bring  this 
suit  in  the  probate  court,  in  which  the  order  for  probate  was  granted  ; 
■otherwise,  it  would  be  possible  for  a  will  to  be  fraudulently  probated, 
and  then  to  sue  persons  in  possession  under  titles  from  the  heirs,  in 
the  Circuit  Courts  of  the  United  States,  without  the  possibility  on  the 
part  of  the  possessors  to  expose  the  fraud.  See  13  An.  138 ;  177 ;  5  La. 
394.    Lewis'  Heirs  t;.  His  Executors,  17  La.  4  ;  Roberts  v.  Allier's  Agent. 

Fourth — It  is  urged  that  the  court  a  qua  erred  in  not  holding  that  the 
Order,  probating  the  will  of  thirteenth  July,  1813,  is  res  judicata. 

It  would  seem  from  the  decisions  of  this  court,  reported  in  the 
thirteenth  volume  of  the  Annuals,  pages  139  and  178,  that  this  question 
was  definitely  settled. 

In  the  case  of  the  heirs  of  Mary  Clark  v,  Myra  C.  Gaines,  the  court 
fiaid :  ''  The  decree  of  the  Supreme  Court,  which  it  is  the  object  of 
this  suit  to  annul,  is  one  which,  upon  its  face  invited  contestation  )  for 
it  reserves  by  its  terms  the  right  to  attack  the  will  probated,  not  only 
to  all  personn  who  were  not  parties  to  the  proceedings  for  the  probate 
of  the  will,  but  even  to  one  who  was  a  party  to  those  proceedings.'' 
*  •  •  "To  refuse,  therefore,  to  the  plaintiffs  the  right  of  action 
to  set  aside  the  probate  of  this  will,  would  be,  in  fact,  to  deny  them 
the  remedy  which  the  very  decree  of  probate  purported  to  secure  to 
them.  It  is  not  in  this  court  such  an  agreement  should  meet  with 
favor.  Our  decree  in  the  case  of  the  succession  of  Clark,  11  An., 
meant  what  it  expressed.  Our  reservation  of  the  rights  of  all  parties 
in  interest  was  substantial,  not  illusory." 

And  in  the  case  of  De  la  Croix  v,  Gaines,  the  court  said :  "By  re- 
ferring to  the  case  of  Clark's  succession  in  11  An.  it  will  be  seen  that 
we  carefully  guarded  against  any  inference  being  drawn  that  the 
decree  should  not  be  open  to  attack.  We  even  asserted  that  it  would 
be  open  to  attack  by  a  direct  action  in  the  name  of  a  party  interested. 
.And  if,  as  alleged  (and  we  must  at  this  stage  of  the  case  take  the 
allegation  for  the  truth),  the  defendant  is  seeking  to  avail  herself  in 
the  courts  of  the  United  States  of  a  rule  there  recognized,  that  an  ex 
parte  decree  probating  a  will,  although  open  to  question  collaterally, 
in  all  the  courts  of  the  State  where  it  was  rendered,  is  not  to  be  so 
questioned  in  a  United  States  court,  but  it  is  to  be  conclusive  upon  all 
the  world,  there  is  a  manifest  propriety  in  giving  the  relief,  which  was 
reserved  by  the  very  terms  of  our  former  opinion  and  decree  to  third 
persons,  whose  interest  might  be  sought  to  be  affected  by  it." 
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But  if  we  leave  out  of  view  what  has  been  expressly  decided  in 
regard  to  the  effect  of  the  probate  of  the  will  Id  question  as  to  third 
persons,  and  test  the  question  b^'  the  jurisprudence  of  this  State  and 
of  other  countries  on  the  subject,  we  will  arrive  at  the  same  conclusion^ 
to  wit:  that  an  ex ^arto  order,  admitting  a  will  to  probate,  is  not  a 
judgment  binding  upon  those  who  are  not  parties  to  tlie  proceedings  } 
that  the  ex  parte  order  for  the  recording  and  execution  of  the  will  is  & 
preliminary  proceeding  for  the  administration  of  an  estate,  and  not  a 
final  judgment  which  concludes  any  one ;  it  is  a  mere  license  to  author- 
ize the  executor  or  heir  to  carry  out  the  provisions  of  the  testament^ 
and  the  verity  and  validity  of  the  will  must  be  established  whenever 
questioned  by  third  persons,  from  whom  property  is  judicially  demanded 
under  the  will.  10  Mart.  1 ;  7  N.  S.  470 ;  2  La.  26 ;  11  La.  388,  395  ; 
12  La.  214 ;  17  La.  4,  Robert  N.  AUier's  agent ;  2  An.  724 ;  4  An.  570 ; 
Succession  of  Dupuy;  1  Rob.  115,  Rachal  et  als  t;.  Rachal  et.  als; 
Marcadd,  vol.  4;  Tit.  11  Donations  et  Testaments,  art.  970,  No.  18,  p. 
12;  Code  of  Practice,  art.  943. 

**  A  will "  says  Jarman,  **  is  proved  in  common  form  where  the  execu- 
tor presents  it  before  the  judge,  and  in  the  absence  of  and  without 
citing  the  parties  interested,  produces  witnesses  to  prove  the  same- 
Upon  the  testimony  of  these  witnesses  that  the  will  exhibited  is  the- 
true,  whole  and  last  will  and  testament  of  the  deceased,  and  some- 
times upon  less  proof  and  even  upon  the  oath  of  the  executor  alone^ 
the  judge  grants  probate  thereof.  This  mode  of  proof,  though  not  ia 
Tery  common  use,  is  still  adopted  and  practiced  upon  in  some  of  the 
United  States.  •  •  ♦  B^t  it  is  not  conclusive  upon  heirs  or 
distributees  and  may  be  opened  and  set  aside,  if  necessary,  and  applied 
for  in  time.  At  common  law,  when  a  will  had  been  proved  only  in 
common  form,  without  notice  to  those  interested,  the  probate  might- 
be  re-examined  within  thirty  years  after  probate." 

We  have  seen  that  the  judges  who  rendered  the  decision  probating 
the  will  of  1813  did  not  themselves  consider  it  binding  on  any  one ; 
that  it  was  a  mere  license  to  Myra  Clark  Gaines  to  sue.  Without  a 
probate  of  the  will  she  could  not  have  gone  into  another  court  to  sue 
for  property  as  the  instituted  heir  of  Clark ;  with  the  probate  she 
could  sue  and  claim  property  under  the  will,  but  those  to  whom  she 
opposed  this  will  could  deny  that  such  a  will  existed  when  Clark  died ; 
that  the  probate  was  made  on  legal  or  sufficient  evidence,  and  that  the 
will  was  valid  under  the  laws  of  Louisiana ;  and  the  onus  of  proving 
these  facts  would  devolve  upon  the  party  who  asserted  the  validity  of 
the  will.  Marcad^,  vol.  4,  p.  12;  13  An.  86.  It  appears  from  the 
opinion  in  the  case  of  De  la  Croix  v,  Gaines,  13  An.,  as  well  as  from  the 
probate  record  in  evidence  in  this  suit,  that  there  were  parties  who 
came  forward  to  contest  the  existence  and  the  validity  of  the  will  of 
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1813,  when  Myra  C.  Gaines  had  it  probated,  but  they  were  refused  the 
right  to  contest  its  validity  or  existence,  on  the  grounds,  substantially, 
that  their  interest  was  not  affected  by  the  probate ;  that  when  they 
were  disturbed  in  their  possessions  it  would  be  time  enough  for  them 
to  oppose  the  probate  of  the  will. 

If  this  ruling  was  correct  then,  how  can  it  be  pretended  that  the 
probate  proceedings  are  binding  on  them  now  ?  Is  it  possible  that  a 
system  of  jurisprudence  exists  anywhere,  which  would  allow  a  claim- 
-aot  to  obtain  an  ex  parte  judgment,  which  would  have  the  effect  of 
destroying  the  titles  of  persons  who  never  had  notice  of  the  claim — 
nay,  of  persons  who  were  refused  the  right  to  contest  the  claim  in  the 
very  proceedings  wherein  the  ex  parte  order  was  made  ? 

We  think  not;  certainly  it  does  not  exist  in  Louisiana ;  and  the  judge 
<i  quo  correctly  overruled  the  first  plea  of  res  judicata. 

It  is  next  contended  that  the  plea  of  res  judicata  against  the  city  of 
New  Orleans  should  have  been  maintained.  The  thing  demanded  in 
the  former  suit  is  not  the  same  as  that  claimed  in  this  action.  '*  The 
authority  of  the  thing  adjudged  takes  place  only  witli  respect  to  what 
was  the  object  of  the  judgment.  The  thing  demanded  must  be  the 
same  ;  the  demand  must  be  founded  on  the  same  cause  of  action;  the 
demand  must  be  between  the  same  parties,  and  formed  by  tliem  against 
each  other  in  the  same  quality.^'  C.  C.  art.  2286.  We  deem  it  unne- 
cessary to  pass  upon  the  otiier  plea  of  res  judicata,  based  upon  the 
supposition  that  the  Supreme  Court  of  the  United  States  has  decided 
and  fixed  the  status  of  Myra  C.  Gaines  in  Gaines  v.  Hennen,  etc.  If 
it  be  true  that  the  Supreme  Court  of  the  United  Stai  es  have  decided 
the  question  relative  to  her  status,  independently  of  the  will  of  1813, 
that  august  tribunal  will  no  doubt  adhere  to  that  opinion.  But  we  do 
not  consider  that  question  properly  involved  in  this  suit. 

Fifth — It  is  not  necessary  to  pass  upon  most  of  the  bills  of  excep- 
tions taken  in  this  case,  as  they  relate  to  evidence  affecting  the  status 
of  the  defendant — which  we  do  not  consider  necessary  to  decide,  in 
consequence  of  the  conclusion  arrived  at  on  other  questions  involved 
in  this  controversy. 

We  will  remark,  in  the  next  place,  that  the  objection  of  irrelevancy, 
urged  to  so  much  of  the  evidence  offered,  is  a  very  weak  obj*  ction, 
when  the  case  is  tried  without  the  intervention  of  a  jury.  In  such  a 
«a8e  the  only  question,  in  effect,  is  upon  the  sufficiency  or  weiglit  of 
the  evidence.  If  any  evidence  be  found  in  the  record  which  we  con- 
sider not  relevant  we  will  ignore  it.     1  Greeul.  53. 

There  was  no  error  in  ruling  the  defendant  to  go  to  trial,  without 
waiting  lor  the  intervener,  Elmore.  The  intervener  seems  to  have 
•consented  to  let  the  trial  proceed  without  him — at  any  rate  he  has  not 
objected. 
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The  defendant  excepted  to  the  reception  of  a  translation  of  a  letter 
from  J.  D.  D.  Bellechasse  to  D.  W.  Coxe,  dated  December  10,  1819, 
found  in  the  record  of  the  sait  of  Myra  Clark  Gaines  t;.  City  of  New- 
Orleans,  and  in  connection  therewith  and  to  prove  the  loss  of  the 
original,  its  genuineness  as  a  true  copy  or  translation  of  the  original^ 
the  deposition  of  W.  Cope  and  G.  B.  Duncan,  and  the  indorsement 
thereon  made  by  F.  Perrin,  solicitor  for  Mrs.  Gaines.  It  is  shown  that 
said  translation  was  admitted  in  evidence  in  the  above  named  suit,  as 
a  correct  translation  of  the  original  letter,  which  was  admitted  by  Mrs- 
Gain  es'  solicitor  to  be  genuine,  and  Cope,  who  made  the  translation, 
swears  it  was  correctly  translated.  It  is  alleged  that  the  original  letter 
is  lost;  it  is  not  proved  to  be  in  existence,  and  it  is  quite  certain  it 
never  was  in  the  possession  of  the  plaintiffs.  Bellechasse  was  inter- 
rogated in  regard  to  this  letter,  and  he  challenged  its  production.  We 
think  it  was  properly  received  in  evidence  in  this  case,  as  it  was  the 
best  evidence  which  the  nature  of  the  case  would  admit  of. 

In  regard  to  the  bills  of  exception  taken  by  the  defendant  to  the- 
rulings  of  the  court  striking  out  portions  of  the  testimony  of  Boisfon- 
taine  and  others,  on  the  ground  that  the  testimony  was  hearsay,  we 
concur  with  the  judge  a  quo» 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  admitting 
a  letter  written  by  Mazureaux  to  Coxe  in  May,  1842.  The  grounds^ 
stated  in  the  bill  of  exceptions  are,  that,  Mazureaux  was  alive  during 
the  pendency  ''of  the  litigation  in  the  United  States  Court,  and  after 
issue  joined  in  that  suit,  so  that  his  direct  testimony  could  have  been 
taken."  **He  was  counsel  of  record  opposed  to  Myra  Clark  Gaines  in 
the  United  States  Court.''  ''The  status  of  Mrs.  Gaines  can  not  be  in- 
quired into  in  this  case."  '*  The  letter  contains  (besides  the  facts 
stated)  expressions  of  opinions  which  are  not  evidence." 

We  have  already  said  we  will  not  pass  upon  the  question  relating  to 
the  status  of  the  defendant,  further  than  it  may  be  affected  by  our 
judgment  in  regard  to  the  will  of  J  813.  In  so  far  as  that  letter  con* 
tains  opinions  of  the  witness,  it  is  not  competent  evidence.  But  we 
agree  with  the  district  judge  that  the  other  objections  are  not  reasons 
for  rejecting  the  evidence,  even  if  we  overlook  the  vagueness  of  the 
objections.  But  the  counsel  for  the  defendant  have  urged  iu  their 
briefs  and  oral  arguments  other  objections  to  the  evidence.  It  is  well 
settled  that  objections  not  stated  in  a  bill  of  exceptions  will  not  be 
considered  by  this  court.  We  could  as  well  be  required  to  reject  evi- 
dence which  had  been  received  without  objection  in  the  court  of  the 
first  instance.  A  bill  of  exceptions  was  taken  to  the  reception  in 
evidence  of  the  answers  of  Richard  Relf  to  the  bill  in  chancery  in  the 
case  of  Gaines  and  Husband  v.  Relf,  Chew  et  als,  filed  in  January^ 
1845,  on  the  grounds  following: 
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That  jndgment  of  the  Supreme  Court  probating  the  will  could  not 
be  attacked  ''after  the  lapse  of  time  ;  "  that  the  status  of  Mrs.  Gaiues 
had  been  decided  by  the  Federal  Courts,  and  the  plaintiffs  have  no 
right  or  authority  to  question  her  status;  that  the  said  Relf  &  Chew 
'*  were  not  interrogated  un<ter  oath,"  and  their  answers  were  pat  at 
issue  by  a  replication,  that  the  answers  *'  were  post  litam  motam  ;  "  that 
it  is  contrary  to  law  and  evidence  that  the  allegations  of  a  party  in  his 
own  favor  should  be  read  in  evidence  by  other  persons  not  parties  to 
such  controversy,  and  because  answers  in  chancery  are  not  admissible- 
in  evidence;  because  the  defendant  was  and  is  deprived  of  the  benefit 
of  cross-examining  said  Relf,  and  because  there  is  no  obligation  x>u.  a 
suitor  to  offer  testimony,  which  she  believes  to  be  false,  erroneous  and 
untrue ;  that  the  testimony  is  res  inter  alios  acta  and  irrelevant. 

In  order  to  act  intelligently  in  receiving  or  rejecting  this  evidence, 
it  will  be  necessary  to  bear  in  mind  some  of  the  facts  disclosed  by  the 
voluroinons  records,  containing  the  history  of  the  remarkable  litiga- 
tion relative  to  the  will,  which  forms  the  subject  of  this  suit.  In  June^ 
1834,  Myra  Clark  Whitney  (now  Gaines)  inntituted  proceedings  to  re- 
voke the  testament  of  Daniel  Clark,  dated  twentieth  May,  1811;  and 
to  probate  his  alleged  lost  will  of  thirteenth  July,  1813.  The  plaintiff 
in  that  proceeding  took  the  testimony  of  Mr.  and  Mrs.  Harper,  S.  B. 
Davis,  Bellechasse,  De  la  Croix,  Boisfontaine  and  others  by  commis- 
sion, and  in  1836  when  the  heirs  of  Mary  Clark,  the  universal  legatee 
under  the  will  of  1811,  and  the  mother  of  Daniel  Clark,  and  Relf  & 
Chew,  the  executors  of  that  will,  insisted  upon  proceeding  with  the 
trial,  submitted  to  a  nonsuit  rather  than  try  the  case. 

In  1845  Mrs.  Gaines  instituted  a  suit  against  Relf  &  Chew,  and 
others  for  the  property  of  the  succession  of  Clark,  claiming  as  the 
legitimate  heir  and  as  the  instituted  heir  under  the  lost  will  of  Daniel 
Clark.  A  demurrer  was  filed  to  the  bill  in  equity,  and  subsequently 
an  answer  was  filed  by  the  said  Relf  &  Chew.  The  case  was  brought 
before  the  Supreme  Court  of  the  United  States  on  the  demurrer  by  a 
division  of  the  judges  on  certain  points,  which  were  certified  under 
tlie  act  of  Congress.  The  opinions  of  the  judges  were  opposed  on  the 
following  points : 

1.  Is  the  bill  multifarious?  and  have  the  complainants  a  right  to^ 
sue  defendants  jointly  in  this  case? 

2.  Can  the  court  entertain  jurisdiction  of  this  case,  without  probate 
of  the  will  set  up  by  the  complainants,  and  which  they  charge  to  have 
been  destroyed  or  suppressed  ? 

3.  Has  the  court  jurisdiction  of  this  case,  or  does  it  belong  exclusi- 
vely to  a  court  of  law  t 

The  court  said  **  the  demurrer  is  not  before  the  court,  but  the  points 
certified.  In  considering  these  points  all  the  facts  stated  in  the  bill 
are  admitted.'' 
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The  court  having  held  that  the  circuit  court  could  not  establish  the  lost 
will,  said :  **  A  deliberate  consideration  of  the  question  leads  us  to  say 
that  both  the  general  and  the  local  law  require  the  will  of  1813  to  be 
proved  before  any  title  can  be  set  up  under  it.  But  this  result  does 
not  authorize  a  negative  answer  to  the  second  point.  We  think,  under 
the  circumstances,  that  the  complainants  are  entitled  to  full  and 
explicit  answers  from  the  defendants  in  regard  to  the  above  will. 
The  answers,  bein.i?  obtained,  may  be  used  as  evidence  before  the  court 
of  probate  to  establish  the  will  of  1813  and  revoke  that  of  181 1 .  In  order 
that  the  complainants  may  have  the  means  of  making,  if  they  shall  see 
fit,  a  formal  application  to  the  probate  court,  for  the  proof  of  the  last  will 
and  the  revocation  of  the  first,  having  the  answers  of  the  executors, 
jurisdiction  as  to  this  matter  may  be  sustained."  2  How.  646.  In  1848, 
about  three  years  after  the  decision  on  the  demurrer,  Mrs.  Gaines  filed 
an  amended  bill,  in  which  among  other  things  she  said,  **  And  your 
orator  and  oratrix  further  show  unto  your  Honors,  by  way  of  amend- 
ment to  said  bill,  that  they  will  renounce  for  all  the  purposes  of  this 
suit  against  the  defendants  herein  named,  all  claims,  which  your  ora- 
trix has  heretofore  made  to  the  estate  of  said  Daniel  Clark,  as  his 
universal  heir  and  devisee  by  the  said  will  of  1813,  and  that  she  will, 
as  against  the  defendants  herein  named,  assert  and  maintain  her  right, 
title  and  equity,  to  the  four-fifths  part  of  the  property  and  rights  em- 
braced in  this  amended  bill  and  supplement,  as  the  forced  heir  of  the 
said  Daniel  Clark,  deceased,"  etc.  Vol.  2  N.  0.  Record  p.  78.  And 
availing  herself  oi  the  right  given  to  her  by  the  court,  she  propounded 
divers  questions  to  the  defendants. 

This  suit  was  finally  decided  against  Myra  Clarke  Gaines  in  1852. 
12  How.  539.  On  the  eighteenth  of  January,  1855,  Mrs.  Gaines  filed 
in  the  Second  District  Court  of  the  parish  of  Orleans,  her  petition 
praying  for  the  probate  and  execution  of  the  will  of  1813.  The  city 
of  New  Orleans,  F.  D.  De  la  Croix  and  Richard  Relf  filed  interven- 
tions, and  prayed  to  be  allowed  to  contest  the  probate  of  the  will. 
Mrs.  Gaines  excepted  to  their  intervention,  on  the  ground  *^  that  a  pro- 
bate of  a  will  is  a  proceeding  to  be  had  ex  parte,  a  mere  preliminary 
step  in  the  administration  of  an  estate  not  binding  on  third  parties, 
afld  open  to  contestation  in  any  proceeding  baseu  upon  its  validity, 
in  which  it  is  relied  upon  as  the  basis  of  title,  or  of  any  right  asserted 
as  against  third  parties;  and  on  the  further  ground,  that  the  inter- 
vening parties  are  without  interest  in  the  subject  matter  before  the 
court,  and  therefore  can  not  be  permitted  to  embarrass  the  proceed- 
ings." And  the  interventions  were  dismissed.  Now  the  evidence 
objected  to  is  the  answers  of  Richard  Relf  to  the  bill  in  equity  filed  by 
My  1  a  Clark  Gaines,  to  obtain  which  the  Supreme  Court  of  the  United 
States  said  it  would  maintain  the  jurisdiction  of  the  Circuit  Court, 
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DotwithstaDdiug  the  demurrer  was  technically  correct,  iu  order  that 
said  answers  might  be  used  iu  evidence  od  ti.e  probate  of  tlie  will  of 
181^.  The  answers  were  sworn  to.  The  complainant  had  full  oppor- 
tunity to  question  Relf  upon  the  subject  matter  of  the  lost  will,  and 
the  present  suit  is  between  the  ayant  cause  of  the  defendants  in  the 
suit,  jn  which  said  answers  were  made.  But  complete  mutuality  or 
identity  of  parties  is  not  necessary.  '*  It  is  generally  deemed  suffi- 
cient" says  Greenleaf,  "if  the  matters  in  issue  were  the  same  in  both 
cases,  and  the  party,  against  whom  the  deposition  is  offered,  had  full 
power  to  cross-examine  the  witne^ts.  Thus,  where  a  bill  was  pending 
in  chancery,  in  favor  of  one  plaintiff  against  several  defendants,  upon 
which  the  court  ordered  an  issue  of  devisavit  vel  non^  in  wliich  the  de- 
fendants in  chancery  should  be  plaintiffs  and  the  plaintiffs  iu  cliancery 
defendant,  and  the  issue  was  found  for  the  plaintiffs — after  which  the 
plaintiff  in  chancery  brought  an  ejectment  on  his  own  demise,  claim- 
ing, as  heir  at  law  of  the  same  testator,  against  one  of  those  defend- 
ants alone,  who  claimed  as  devisee  under  tht-  will  formerly  iu  contro- 
versy, it  was  held,  that  the  testimony  of  one  of  the  subscribing 
witnesses  to  the  will,  who  was  examined  at  tlie  former  trial,  but  had 
since  died,  miglit  be  proved  by  the  defendant  in  the  second  action, 
notwithstanding  the  parties  were  not  all  the  same;  for  the  same 
matter  was  in  controversy,  iu  boih  cases,  and  the  lessor  of  the  plaintiff 
had  precisely  the  same  power  of  objecting  to  the  competency  of  the 
witness,  the  same  right  of  calliug  witnesses  to  discredit  or  contradict 
bis  testimony,  and  the  same  light  of  cross-examination,  in  the  one  as 
in  the  other.  •  «  «  The  same  rule  applies  to  privies,  as  well  as  to 
parties."     1  Gieenl.  $$  553,  554. 

The  same  author  says:  **  And  though  the  two  trials  were  not  be- 
tween the  same  parties,  yet,  if  the  second  trial  is  between  those  who 
represent  the  parties  to  the  first,  by  privity  in  blood,  in  law,  or  in 
estate,  the  evidence  is  admissible.  And  if,  in  a  dispute  respecting 
lands,  any  fact  conies  directly  in  issue,  the  testimony  given  to  that 
fact  is  admissible  to  prove  the  same  point  or  fact  in  another  action 
between  the  same  parties  or  their  privies,  though  the  last  suit  be  for 
other  lands."     I  Greenl.  §  164.    7  Rob.  440. 

Relf  had  died  before  the  institution  of  this  suit.  If  he  had  been 
living  he  would  have  been  a  competent  witness  in  the  case.  But  his 
sworn  declarations  in  answer  to  charges  propounded  against  him  by 
the  said  Myra  C.  Gaines,  are  in  existence  in  that  suit.  The  Supreme 
Court  said  his  answers  might  be  used  as  evidence  to  probate  the  will 
of  1813;  anathe  said  Gaines  has  had  full  power  and  opportunity  to 
question  anmsross-question  him.  It  is  difficult,  therefore,  to  see  any 
substantial  reason,  why  the  evidence  can  not  be  used,  by  those  who 
have  an  interest  to  prove  no  such  will  existed  at  the  death  of  Clark. 

7 
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The  great  length  of  time  that  intervened  between  the  death  of  Clark,, 
nay,  between  the  period  when  the  defendant  reached  her  majority,  and 
the  institution  of  the  proceedings  to  probate  the  will  of  1813,  in  1834 
and  1H55 ;  the  fact  that  on  those  occasions  she  declined  to  contest  the 
validity  of  the  will  with  those  who  held  property  under  the  will  of 
1811,  who  were  r^ady  to  try  the  issue  with  her;  and  tlie  further  fact 
that  tlie  plaintiff  did  not  have  an  opportunity  to  show  that  the  will 
was  invalid  or  not  legally  probated,  until  after  their  possessions  were 
disturbed  by  the  suits  in  the  United  States  Circuit  Court,  instituted 
since  the  death  of  Relf,  are  circumstances  which  incline  us  to  receive 
the  evidence.  The  general  rule,  that  the  best  evidence  the  nature  of 
the  case  will  admit  of  would  seem  to  decide  this  question.  *^  It  isr 
only  anotht  r  form  of  expression  of  the  idea  that  if  one  loses  the  higher 
proof,  he  may  use  tlie  next  best  in  his  power.  The  case  admits  of  no 
better  evidence  than  that  which  you  possess,  if  the  superior  proof  has- 
been  lost  without  your  fault."    2  La.  168. 

Over  foity  years  after  the  death  ot  Clark,  long  after  his  contempo- 
raries liad  passed  off  the  stage  of  life,  the  plaintiff's  are  obliged  to  at- 
tack the  will  set  up  by  defendant  as  the  muniment  of  her  title  to  lands 
in  their  possession  under  titles  derived  from  his  succession.  We  are- 
ot  opinion  that  the  answers  should  have  been  received. 

Sixth — The  plea  of  prescription  was  properly  overruled. 

The  prescription,  upon  which  counsel  in  their  briefs  appear  to  rely,  i» 
that  of  one  and  five  years,  and  they  cite  articles  1994  and  3542  Ray's  C.  C» 
and  article  613  Code  of  Practice.  This  article  of  the  code  of  practice 
clearly  refers  to  a  judgment  in  a  contested  suit,  but  which  has  been 
obtiiined  through  fraud,  or  because  the  <lefendant  had  lost  the  receipt 
given  him  by  the  plaintiff.  Article  1994  of  the  Civil  Code  applies  to 
acts  made  in  fraud  of  creditors.  Article  3542  refers  to  actions  for  the 
nullity  of  testaments,  when  the  instituted  heir  is  in  possession  of  prop- 
erty under  the  will,  and  is  sued  by  the  heirs  at  law  to  annul  the  will^ 
and  take  from  the  instituted  heir  the  property.  It  does  not  apply  to  a 
case  of  this  kind,  in  which  a  defendant  in  a  suit  in  chancery  is  obliged 
to  come  to  the  Probate  Court  to  establish  a  part  of  his  defense  in  con- 
sequence ot  the  limited  jurisdiction  ot  the  Circuit  Court  oi  the  United 

States*. 

The  maxim  "  Qfue  temporalia  sunt  ad  agendum,  perjpetua  sunt  ad  ex- 
cipiendum''  is  applicable  to  this  case.  If  the  petitory  action,  instituted 
in  the  Circuit  Court,  had  been  filed  in  one  of  the  district  courts  of  this 
State,  no  one  would  pretend  that  the  defendants  could  not  attack  the 
will  and  ask  for  judgment  annulling  it.  She  can  not  deprive  them  of 
that  right  by  suing  in  the  Circuit  Court.  Their  rights  can  be  barred 
only  by  the  laws  of  Louisiana,  where  they  reside,  and  where  their 
property  i'^  controversy  is  situated,  which  are  obligatory  on  the  Fed- 
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eral  as  well  as  State  courts  j  the  Federal  courts  do  not  claim  the  right 
to  bring  foreign  laws  iuto  this  State.  The  only  right  which  the  plain- 
tiffs in  this  suit  have  to  attack  this  will  is  because  they  are  disturbed 
in  the  possession  of  their  property  by  the  suits  in  chancery  aforesaid. 
Until  they  were  8ue<l  in  the  Federal  court  they  had  no  cause<of  action.  It 
was  immaterial  to  them  how  many  wills  were  probated,  unless  they  were 
disturbed  in  the  possession  of  their  property,  and  prescription  against 
them  could  not  have  run  until  their  cause  of  action  had  arisen.  Nor 
can  prescription  run  against  one  in  possession.  TJiere  is  no  foundation 
for  the  plea  of  prescription  ;  and  we  concur  in  the  views  of  the  judge 
a  quo,  when  he  says :  '^  If  the  prescription  of  five  years  could  run 
against  one  having  and  tracing  undisturbed  possession  from  1815  down 
to  the  time  his  rigfit  is  first  attacked  in  1865,  say  fifty  years,  then  suc- 
cess is  assured  by  law  to  a  fraud  easily  and  safely  practiced.  It  would 
suffice,  in  any  old  and  almost  forgotten  succession,  to  probate  ex  parte 
a  spurious  and  invalid  will;  wait  in  masterly  inaction  during  five 
years,  and  then  sue  the  previously  recognized  heirs  or  their  transferrees 
for  the  property  derived  from  the  estate.  In  vain  would  they  appeal 
to  the  fact  that  tlie  probate  was  ex  parte }  urge  that  the  law  did  not 
give  the  probate  the  efiect  of  a  public  judgment  concluding  them — 
claim  the  right  reserved  in  their  favor  to  contest  it;  in  vain  would 
they  offer  to  prove  forgery,  bastardy,  violation  of  public  policy  and 
morals  and  infraction  of  prohibitory  law.  The  plea  of  prescription,  if 
operating  thus  silently  and  insidiously  against  their  quiet  possession 
and  title,  in  favor  of  one  who  makes  no  pretense  of  possession,  would 
close  the  door  to  all  investigation,  and  a  demonstrable  fraud  against 
the  real  right,  and  against  the  law  itself,  would  be  infallibly  triumphant. 
We  do  not  recognize  such  to  be  the  law  or  jurisprudence  of  Louisiana. 

/Seventh — The  last  assignment  of  errors  presents  the  questions  in- 
volved on  the  merits  of  this  cause ;  those  we  deem  important  are  the 
following.  Did  Daniel  Clark  leave  a  testament  dated  on  the  thirteenth 
July,  1813?  Are  the  contents  of  that  will  proved  by  two  credible 
witnesses,  who  read,  or  had  had  read  to  them,  the  will  ? 

In  proving  a  lost  olographic  will,  with  a  view  to  its  probate  and 
execation,  is  it  necessary  to  prove  all  the  essentials  of  an  olographic 
will?  Or,  is  a  paper,  containing  testamentary  dispositions,  wholly 
written  and  signed  by  the  testator,  but  dated  in  July,  18Vi,  without 
specifying  any  day,  an  olographic  will  ?    Is  it  dated  ? 

Can  an  olographic  will  be  proved,  except  by  those  who  have  a 
knowledge  of  the  handwriting  of  the  testator,  from  having  often  seen 
him  write,  and  sign  his  namef  And  must  that  knowledge  and  the 
scarce  of  that  knowledge  be  stated  by  the  witness  ? 

In  deciding  these  questions  we  would  liave  less  difficulty  if  this 
court  had  not,  in  an  ex  parte  proceeding,  passed  upon  several  of  them. 
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But,  inasmuch  as  the  decision  in  tliat  case  is  not  biuding  on  the  plain- 
tiffs in  this  suit,  it  is  our  duty  to  examine  the  questions  and  to  decide 
them  without  being  influenced,  if  possible,  by  what  was  decided  in 
the  eleventh  Annual. 

Daniel  Chirk  died  in  the  city  of  New  Orleans  on  the  sixteenth  day 
of  August,  1813.  The  proems  verbal  of  tlie  magistrate  who  affixed  the 
seals  upon  the  effects  declares:  *' This  day,  the  sixteenth  of  the  month 
of  August,  1813,  and  the  thirtj^-eighth  of  American  indep.  ndeure,  we, 
Gallien  Preval,  one  of  the  justices  of  tlie  peace  for  the  city  and  parish 
of  Orleans,  were  present  at  the  decease  of  Daniel  Clark,  this  day,  at 
six  o'clock  in  the  aiternoon,  and  we  were  requested  by  Riihard  Relf  to 
affix  the  seals  on  all  the  papers  belonging  to  the  estate  of  the  said 
Daniel  Clark,  for  the  accomplishment  of  which,  we  in  the  presence  of 
James  Pitot  and  Dussuau  de  la  Croix,  the  said  Richard  Keif,  having 
been  requested  by  us  to  show  us  the  papers  of  said  estate,  and  having 
conducted  us  to  the  room  of  said  deceased,  proceeded,  in  the  presence 
of  the  witnesses  above  named,  to  remove  all  the  said  papers  and  to 
place  them  in  a  desk  and  armoir,  which  we  found  in  the  room  of 
deceased,  after  which  we  affixed  the  seals  on  the  doors  of  the  room, 
and  placed  Mr.  Francisco  Morales  as  guardian  of  the  said  room,  who 
promised,  under  oath,  to  fulfill  well  and  tairhfully  the  duties  of  his 
charge,  and  has,  togetiier  with  us  and  the  witnesses  named,  signed  the 
game  on  the  day,  month  and  year  above  mentioned. 

his 
"FRANCISCO  X   MORALES. 

mark. 

"At  the  moment  of  the  closing  the  proems  verbal,  the  said  Richard 
Relf  having  found  in  a  trunk  of  the  deceased  the  olographic  will, 
we  removed  it  in  presence  of  the  witnesses  above  named  for  the  pur- 
pose of  delivering  it  to  the  honorable  judge  of  the  Court  of  Probates. 

"(Signed) 

"JAMES  PITOT. 

"DUSSUAU  DE  LA  CROIX. 

"RICHARD  RELF. 

"GALLIEN  PREVAL, 

"  Justice  of  the  Peace." 

Thus  it  appears  that  James  Pitot,  the  parish  judge,  de  la  Croix, 
Relf  and  Francisco  Morales,  and  the  justice  of  the  peace,  Gallien 
Preval,  were  present  immediately  after  the  death  of  Clark — nay  at  his 
death — and  that  the  justice  of  the  peace  affixed  the  seals  on  the  effects 
of  the  succession  according  to  law. 

On  the  seventeenth  day  of  August,  1813,  the  olographic  will  of  Clark, 
dated  twentieth  of  May,  1811,  was  probated  by  James  Pitot,  the  parish 
judge. 
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On  the  eighteeDtb  of  August,  1813,  Francis  Dussuaii  do  la  Croix 
filed  a  petition  in  the  Probate  Court  of  the  parisli  of  Orleans,  in  which 
he  represented  that  he  had  strong  reasons  to  believe  that  Daniel  Clark 
had  made  a  testament  or  codicil  posterior  to  that  whicli  had  been 
opened  and  probated.  *'  And  whereas  it  is  to  be  presumed  that  the 
double  of  the  last  will,  whose  existence  was  known  by  several  persons, 
might  have  been  deposited  with  any  notary  public  of  the  city,"  he 
prayed  to  have  the  notaries  summoned  within  twenty-four  liours  to 
certify  under  oath  if  there  existed  or  not  in  tiieir  offices  any  testament, 
codicil,  or  sealed  packet  deposited  by  the  snid  Cla.k. 

The  notaries  were  summoned  and  they  certified  that  they  had  no 
will  or  codicil  of  the  said  Clark.  It  is  not  pretended  that  any  body 
ever  saw  the  alleged  last  will  after  the  death  of  Clark.  And  Boisfon- 
taine  alone  testifies  that  Clark  spoke  of  the  will  in  his  last  illness. 
Boisfontaine  states  that  Clark  spoke  to  him  of  his  last  will  i«epeatediy 
during  his  last  illness,  and  he  said  "his  will  must  be  taken  care  of  on 
her  (Myra^s)  account."  Again,  ^Mie  told  Lubin,  his  confidential  ser- 
vant, to  be  sure,  as  soon  as  he  died,  to  ca  ry  his  little  black  case  to 
Chevalier  de  la  Croix."  Is  it  probable  that  Clark  ever  made  such 
statements  to  this  witness  ?  If  he  ielt  any  uneasiness  or  doubt  about 
the  safety  of  his  will,  would  he  not  have  had  it  deposited  where  it 
could  not  have  been  tampered  with.  It  is  proved  that  the  parish 
judge,  Pitot,  was  named  as  one  of  the  executors  of  this  will,  and  that 
he  lived  near  by  Clark.  How  easily  he  might  have  relieved  his  mind 
of  anxiety  about,  the  safety  of  the  will.  Is  it  probable  that  he  could 
have  directed  his  slave  to  take  his  black  case  and  carry  it  to  De  la 
Croix,  after  his  death  Y  He  knew  that  the  slave  would  not  have  been 
permitted  to  take  away  anything  of  value  from  the  house  after  his 
death.  And  if  he  had  desired  De  la  Croix  to  have  the  will,  he  would 
have  sent  it  by  his  slave  during  his  life. 

Again  he  says,  '*  when,  after  the  death  of  Clark,  the  dis.ippearance 
of  his  last  testament  was  the  subject  ot  conversation,  I  related  what 
Clark  had  told  me  about  his  will,  iu  his  last  illness.  Judge  Pitot  and 
John  Lynd  told  me  that  they  read  it  not  many  days  before  Mr.  Clark^s 
last  sickness;  that  its  contents  corresponded  with  what  Clark  had  told 
me  about  it,"  etc. 

It  appears  from  his  testimony  and  that  of  Harriet  Harper  and  Belle- 
cbasse,  that  Pitot  was  one  of  the  executors  nameil  in  the  will,  and  that 
in  the  will  was  a  legacy  of  five  thousand  dollars  in  favor  of  Judge 
Pitot's  son. 

Is  it  not  most  wonderful  that  Judge  Pitot  who  was  thus  interested, 
and  who  believed,  according  to  this  witness,  that  a  will  had  been  left 
by  Clark  other  than  the  one  dated  the  twentieth  of  May,  1811,  should 
have  probated  the  said  will  of  1811  immediately  after  Clark's  death, 
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and  tbat  do  effort  was  made  to  establisL  tbe  lost  testament  during  the 
lives  of  Judge  Pi  tot  or  of  John  Lynd.  According  to  Boisfontaine 
tbere  were  four  witnesses  alive  wbo  bad  read  tbe  will  only  a  sbort 
time  before  Clark's  deatb,  and  several  otbers  wbo  liad  been  told  its 
contents.  Judge  Pi  tot  was  bimself  one  of  tbe  witnesses,  and  Jobn 
Lyiid,  one  of  tbe  notaries  summoned  to  certify  if  tbey  bad  sucb  a  will, 
was  auotber,  wbo,  it  was  said,  bad  read  tbe  will.  Is  it  probable  tbat 
Pitot  and  tbe  otber  executors  of  Clark,  all  personal  friends  of  tbe 
deceased,  would  bave  failed  to  make  an  effort  to  establish  tbe  lost  will 
if  the  narrative  of  Boisfontaine  bad  been  true? 

What  amount  of  reliance  is  to  be  placed  in  tbe  testimony  of  a  wit- 
ness, wbo  is  uncontradicted,  wbo  undertakes  to  give  tbe  details  of 
conversatii  ns,  in  themselves  not  probable,  which  occurred  over  twenty 
years  before,  it  is  very  difficult  to  determine.  This  witness,  however, 
speaks  of  the  conversations  which  occurred  during  the  last  sickness  of 
Clark,  and  after  bis  death,  with  a  positiveuess  and  certainty  that  few 
persons  would,  in  regard  to  conversations,  after  the  lapse  of  only  a 
few  months.  And  to  him  alone  did  Clark  speak  of  his  will  during  his 
sickness.  The  improbabilit^>  of  the  facts  detailed  by  him,  and  the  great 
length  of  time  which  intervened  between  tbe  period  when  he  testified 
and  the  couversntions  which  be  details,  incline  us  to  attach  but  little 
credit  to  liis  testimony. 

Anotber  remarkable  fact  is,  that  although  Bellechasse  and  De  la 
Croix  (wbo  were  named  as  executors  in  tbe  lost  will)  were  with  Clark 
during  bis  last  illness,  one  of  them  on  the  day  before  bis  death,  yet  he 
never  mentioned  the  subject  to  either  of  them.  They  were  bis  cher- 
ished personal  friends.  Boisfontaine  was  his  employe  or  overseer. 
De  la  Croix  testified  **tbat  after  the  death  of  Clark  witness  was  not 
much  surprised  tbat  the  last  will  of  Clark  was  not  produced  or  found, 
for  it  is  to  his  knowledge  tbat  Clark  bad  requested  several  other  per- 
sons, as  he  bad  deponent,  to  become  bis  executor^,"  etc.  We  may 
fairly  infer  from  this  testimony  that  after  De  la  Croix  bad  bad  the 
notaries  cited  to  produce  any  will  or  codicil  of  Clark,  deposited  with 
them,  and  the  snid  notaries  bad  declared  under  oath  that  they  had  no 
will  or  codicil  of  Clark,  he  and  the  other  friends  of  Clark  adopted  the 
legal  presumption  that  lie  bad  destroyed  it  himself. 

Tbat  other  witnesses  had  seen  a  will  posterior  in  date  to  that  of 
1811,  and  that  Clark  spoke  to  others  about  such  a  will  is  proved.  Bat 
it  was  before  bis  sickness  tbat  these  witnesses  saw  tbe  will,  or  that  Clark 
told  them  of  it. 

It  is  not  proved,  nor  has  any  attempt  been  made  to  prove,  that  Clark 
could  not  bave  destroyed  the  will,  even  after  the  conversations  with 
Boisfontaine,  if  tbey  occurred,  in  which  he  spoke  to  Boisfontaine  about 
the  will. 
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When  last  seen,  the  will  was  Id  possession  of  Clark,  and  it  could  not 
be  found  at  his  death. 

Tlie  presnmption  of  tlie  law  in  such  a  case  is,  that  the  testator 
destroyed  it  animo  canceUandi,  and  tlie  onus  of  rebutting  this  pre- 
saraption  is  cast  upon  those  seeking  to  establish  the  will.  1  Redfield 
on  the  Law  of  Wills,  350;  10  Yerger  84;  11  Ala.  596  j  6  Wend.  174; 
II  Wend.  227;  3  Pick.  67. 

There  is  not  a  particle  of  proof  in  the  record  to  rebut  this  presumption. 

The  theory  of  the  witness  Bellechasse  that  Relf  destroyed  the  will 
is  not  supported  by  any  evidence.  That  Bellechasse  himself  could  not 
have  believed  the  storv  at  the  time  of  the  death  of  Clark  and  for 
several  years  after  is  abundantly  siiowu,  we  think,  tiom  the  confidence 
he  himself  reposed  in  Relt  and  from  the  friendly  and  confidential 
manner  in  which  he  corresponded  with  him  during  the  year  and  later 
after  the  death  of  Clark.  Either  Bellechasse  washimsell  a  villain  and 
hypocrite,  or  he  did  not  believe  that  Relt  was  the  spoliator  he  repre- 
sents him  to  have  been  in  his  testimony,  given  upwards  of  twenty 
years  alter  the  occurrences  concerning  which  he  testified. 

On  the  ninth  of  October,  1814,  he  wrote  a  letter  to  Relf,  which  com- 
menced thus : 

**  My  friend,  I  have  never  iorgotten  you,  and  your  last  mark  of 
friendship  shows  me  that  the  constancy  of  the  misfortune  that  at- 
taches to  everything  that  relates  to  you,  does  not  equal  your  own 
-constancy.'  *  *  He  concludes  the  letter  thus:  " Should  you  be  per- 
suaded that  what  I  have  written  or  said  will  compromit  me,  seek  au 
interview  with  L — ,  and  together  engage  my  family  to  await  me  at 
Peusacola.  Neither  you,  my  friend,  nor  L —  shall  suffer  from  advances 
made  lor  this  purpose,  as  I  am  in  a  position  to  be  infinitely  useful  to 
you.  *  ^  *  In  the  meantime  receive  my  thanks,  and  believe  in  the. 
^gratitude  of  your  sincere  and  devoted  friend." 

In  a  letter  of  a  subsequent  date,  he  says,  ''You  have  yourself  to 
blame,  my  dear  friend,  if  I  have  not  made  a -reconveyance  of  the  prop- 
erty that  our  friend  Clark  sold  to  me.  I  have  offered  to  do  so  oa 
man}'  occasions,  and  under  some  pretext  you  have  always  put  it  off,  and 
permitted  me  to  go  without  speaking  about  it."  This  was  in  relation 
to  the  property  placed  in  Bellechasse's  name  for  the  benefit  of  Myra. 

Continuing  the  letter,  he  says:  '*  I  have,  therefore,  considered  it  my 
duty  to  write  to  you,  which  I  now  do,  and  send  you  the  accompanying 
-document,  in  order  to  prove  that  my  declaratory  act  was  made  before 
I  left  Louisiana,  and  placed  in  the  hands  of  Pedesclaux.  I  have  pre- 
ferred this,  peisuaded  that  you  can  do,  at  little  expense,  all  that  can 
be  done;  and  in  order  that  he  can  not,  in  case  of  a  requisition,  do  any 
«vil,  obtain  an  interview  with  him,  recover  from  him  the  documents, 
for  which  you  will  give  him  your  receipt,  and  all  will  be  finished,"  etc. 
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Is  it  possible  that  Bellechasse  could  have  tlms  confided  to  one,  whom 
he  knew  or  believed  to  be  a  villain  ? 

Bat  be  that  as  it  may,  there  is  no  evidence  whatever  to  establish  the 
truth  of  the  hypothesis,  that  Relf  destroyed  the  testament.  But  a 
letter  written  by  Bellechasse  to  Relf,  in  1822,  would  seem  to  indicate 
more  than  a  doubt  as  to  whether  even  he  believed  that  the  will  had 
been  destroyed  by  Relf,  for  he  sa^  s :  'Me  ne  doute  pas  que  si  le  testa- 
ment de  Clark  ne  s'etait  perdu,  que  Ton  aurait  vu  que  la  partie  de  ces 
biens  confi^s  an  Chevalier  de  la  Croix,  ^tait  d^sigu^e  k  MUle  Caroline, 
comme  pent  I'affirnier  Mr.  et  Mde.  Harper  qui  assurent  que  Clark 
lenr  en  avait  fait  Taveu.''  But  if  it  be  conceded  tliat  Bellechasse  be- 
lieved or  suspected  that  Relf  destroyed  the  will,  surely  the  opinions  or 
stispicions  of  a  witness  can  not  overcome  the  presumption  raised  that 
the  testator  himself  destroyed  the  will.  3  Phillimon  12^.  There  are 
other  facts  in  this  case  which  corroborate  this  presumption.  One  fact 
is  that  Clark  left  the  will  of  1811,  which  was  found  in  his  trunk,  as 
stated  in  the  procjs  verbal  before  mentioned.  Another  is,  that  he  left 
in  force  the  secret  trusts  in  favor  of  Myra.  If  she  was  his  legitimate 
child,  and  he  had  made  a  will  wherein  he  had  acknowledged  her  to  be 
such,  and  constituted  her  his  universal  legatee,  why  did  he  leave  those 
trusts  in  her  favor  unrevoked,  and  why  did  he  not  destroy  the  former 
will  ?  The  record  shows  that  Clark  was  an  intelligent  gentleman.  He 
must  have  known  that  rhe  property  left  for  Myra,  in  the  name  of  Belle- 
chasse and  De  la  Croix,  would  be  subject  to  judicial  mortgages  and 
legal  mortgages  against  those  gentlemeu,  in  spite  of  themselves.  Why 
would  he  have  unnecessarily  subjected  that  property  to  such  risks  ? 

The  probability  is  that  he  would  have  destroyed  the  will  of  1811 
and  the  secret  trusts  aforesaid  if  he  had  intended  to  leave  the  alleged 
lost  testament.  Another  fact,  which  corroborates  the  presumption 
of  the  law,  is  the  absence  of  any  motive  on  the  part  of  Relf  to 
destroy  the  will  of  1818.  The  will  of  181 1  was  a  sealed  will,  and  until 
it  was  ojieiied  for  the  purpose  of  its  probate,  Relf  could  not  know  what 
its  provisions  \v«re.  On  the  whole,  we  are  of  the  opinion  that  the 
presumption  that  Clark  himself  destroyed  the  will  has  not  been  rebutted 
by  tl»e  evidence  offered  to  establish  the  will.  And  we  have  arrived  at 
this  conclusion  without  giving  effect  to  the  answers  of  Richard  Rt^lt  or 
to  the  letter  of  Mazureau.  In  the  answers  of  Relf,  however,  it  is 
emphatically  denied  that  he  ever  destroyed,  or  that  he  ever  saw  the^ 
will;  and  his  answers  repel  the  idea  of  the  existence  of  such  a  will, 
while  the  letter  of  Mazureau  shows  the  motive  or  reason  which  may 
have  influenced  him  in  destroying  the  will. 

Are  the  contents  of  the  lost  testament  of  Clark  proved  by  two 
credible  witnesses,  who  had  read,  or  had  had  read  to  them,  the  lost 
will! 


NEW  ORLEANS,  FEBRUARY,  1873.  105« 

Faentes  and  al.  v.  Myra  Clark  Gaines. 

Bellechassey  Mrs.  Harriet  Harper,  BoisfoDtaine  and  De  la  Croix  are 
the  only  witDesses  who  testify  to  the  existence  or  contents  of  the  will. 

The  Chevalier  de  la  Croix  said :  ''  Deponent  called  to  see  Clark  at 
his  house  on  Bayou  Road  ;  he  there  found  him  in  his  cahinet,  and  h& 
had  just  sealed  up  a  packet,  the  superscription  on  which  was  as  follows  : 
•  Pour  ^tre  ouvert  en  cas  de  mort.*  Clark  threw  it  down  in  the  pres- 
ence of  deponent,  and  told  him  that  it  contained  his  last  will,  and  some 
other  papers  which  would  be  of  service;  deponent  did  not  see  the 
will;  does  not  know  anything  about  its  contents;  he  only  saw  the 
packet  with  the  superscription  as  before  related.'^ 

Boisfontaine  says  :  *^  Deponent  never  saw  the  last  will  of  Clark ;  he 
only  saw  the  package  when  Clark  showed  it  to  Mr.  De  la  Croix.'' 

Bellechasse  saw  the  will,  but  he  never  read  it.  We  infer  this  from 
his  own  testimony.  He  says,  in  his  testimony  given  in  December, 
1834.  *'  He  (Clark)  told  the  deponent,  that  he  had  completed  or  fin- 
ished his  last  will,  that  the  deponent,  Judge  Pitot,  then  present,  and 
the  Chevalier  de  la  Croix  were  his  executors  named  in  it  (the  deponent 
having  given  his  consent  before),  and  that  apart  from  some  legacies 
for  his  friends,  and  a  due  pension  for  his  mother,  his  said  daughter, 
Myra,  was  the  heiress  of  his  fortune,  duly  habilitated  for  that  purpose, 
and  gave  the  said  will  open  to  us  to  look  at  and  examine.  The  de- 
ponent saw  that  it  was  all  in  his  own  handwriting  and  signed  by  him, 
the  said  Daniel  Clark."  To  cross-questions  he  answered,  "That  the 
aforesaid  last  will  of  1813  of  said  Daniel  Clark  was  shown  by  him,  of 
his  own  accord  to  deponent,  and  also  Judge  Pitot  at  the  time  men- 
tioned in  his  answer  in  chief,"  etc.  And  again,  he  answered,  *'that 
although  he  took  neither  note  nor  copy  of  said  will  of  1813,  yet  from- 
the  interesting  nature  of  those  details  that  he  (Clark)  had  given  of 
it,  he  had  those  details  strongly  impressed  on  liis  memory." 

In  answer  to  another  set  of  interrogatories  filed  in  1837,  Bellechasse 
says:  **  A  very  short  time  before  the  sickness  that  ended  in  his  death, 
he  (Clark)  conversed  with  us  about  his  said  daughter,  Myra,  in  the 
paternal  and  affectionate  terms  as  theretofore;  he  told  us  he  had  com- 
pleted and  finished  his  last  will.  He  (Clark)  therefore  took  from  a 
small  black  case  his  said  last  will,  and  gave  it  open  to  me  and  Judge 
Pitot  to  look  at  and  examine.  It  was  wholly  written  in  the  handwrit- 
ing of  said  Daniel  Clark,  and  was  dated  and  signed  by  the  said  Clark 
in  his  own  handwriting.  Pitot,  De  la  Croix  and  myself  were  the  ex* 
ecutors  named  in  it,  and  in  it  the  said  Myra  was  declared  to  be  his 
legitimate  daughter,  and  the  heiress  of  all  his  estate."  In  answer  to  a 
cross -interrogatory  he  answers :  **  My  knowledge  of  English  is  limited ; 
but  as  I  have  three  daughters,  one  son,  and  two  sons  in  law,  who  un- 
derstand it,  and  some  of  them  perfectly  well,  when  I  require  an  En- 
glish translation  I  avail  myself  of  the  services  of  some  or  more  of  my 


toe  SUPREME  COURT  OF  LOUISIANA, 


Fnentea  and  al.  v.  Myra  Clark  Gainefi. 


family."  It  is  not  probable  from  hiR  testimou}'  tliat  he  underBtood  the 
English  language  sufficiently  well  to  have  read  Clark's  will;  and  it 
appears  pretty  clearly  from  his  testimony  that  what  he  knew  of  the 
contents  or  details  of  the  will,  he  learned  from  Dauiel  Clark.  This 
appears  also  from  the  lollowiiig  translation  from  his  letter  to  Coxe, 
•dated  in  1819:  *'  Unhappily,  he  (Clark)  died  and  without  their  having 
•been  able  to  find  the  will,  which  he  had  very  certainl}'  made  before 
his  departure  for  Natchez,  some  time  before  his  death,  telling  me  that 
I  was  one  of  his  executors,  as  well  as  Messrs.  ReU,  De  la  Croix  and 
Pitot.'*  And  again,  in  the  same  letter  he  says:  '*  Slie  (Caroline)  may 
have  been  mentioned  in  the  will  ot  which  he  spoke  to  me,  and  which 
disappeared  God  knows  how."  This  visit  to  Natchez  must  have  oc- 
curred upwards  of  a  year  before  Clark's  death,  as  will  appear  from  his 
letter  to  Coxe,  in  which  he  speaks  of  challenging  one  Miuor  to  fight  a 
duel,  and  would  correspond  with  the  date,  at  which  Mazureau  says 
•Clark  talked  with  him  about  his  will.  It  seems  sufficiently  proved 
that  Bellechasse  did  not  read  the  will,  and  this  iact.  appears  to  be  ad- 
mitted by  Mrs.  Gaines  in  her  bill  in  equity,  filed  in  18*36. 

**Your  orator  and  oratrix  further  show  unto  this  honorable  court, 
and  expressly  charge,  that  the  said  will  was  wholly  written  and  signed 
'with  the  proper  hand  of  the  said  Daniel  Clark,  and  that  the  said  will 
was  shown  by  the  said  Claik  to,  and  its  contents  read  by  the  said 
Judge  James  Pitot,  the  late  John  Lynd,  notary  public  in  and  for  the 
parish  and  city  oi  New  Orleans,  Mrs.  Harriet  Smith  and  others;  and 
that  the  said  will  was  shown  also,  and  its  contents  communicated  by 
the  said  Daniel  Clark  to  the  said  Colonel  Bellechasse,  Chevalier  de  la 
'Croix,  Mr.  Pierre  Baron  Boisfont-aiue  and  others." 

Mrs.  Harriet  Harper  (or  Smythe)  swears  she  read  the  will.  It  is 
urged,  however,  that  a  woman  can  not  be  a  witness  to  establish  a  lost 
will;  and  article  1584  of  the  Civil  Code,  which  declares  that  "women 
are  abolutely  incapable  of  being  witnesses  to  testaments,"  is  relied 
>upon.  That  prohibition  is  to  women  attesting  wills,  as  clearly  appears 
from  the  French  text  of  the  article  ^'sont  absolument  incapables  d'etre 
t^moins  dans  les  testaments." 

Mrs.  Harriet  Harper  (or  Smythe)  is  the  only  witness  who  read  the 
'will.  Boisfontaiue  and  Bellechasse,  the  other  witnesses  who  speak  of 
the  contents  of  tlie  will,  derived  their  knowledge  from  the  testator. 
We  do  not  think  this  competent  evidence  to  establish  the  contents 
of  a  lost  will.  It  would  practically  authorize  the  making  of  verbal 
testaments,  which  is  not  recognized  by  our  laws.  Besides,  if  the 
declarations  of  the  testator  could  be  i^ceived  to  prove  the  contents  and 
the  verity  of  a  lost  olographic  will,  a  lost  testament  could  be  proved  by 
•evidence,  which  would  be  incompetent  to  prove  the  will  if  produced 
in  court. 
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In  the  succession  of  Eubanks,  tliis  court  said:  ''The  appellee  con- 
-tends  tliat  the  testimony  of  witnesses,  tliat  Mrs.  Eubanks  (the  testator) 
had  told  them  said  will  was  entirely  written  by  her,  satisfies  the  laW. 
We  think  otherwise.  Article  1648  of  the  Code  is  express,  that  the  only 
proof  admissible  of  olographic  testaments,  is  the  testimony  of  two 
"witnesses,  that  they  recognize  the  hand-writing  as  having  often  seen 
the  testator  write  or  sign  during  his  lifetime." 

We  are  of  opinion  that  it  is  necessary  to  prove  that  the  lost  will  con- 
tained all  the  essentials  of  an  olographic  will  before  it  can  be  admitted 
'to  probate,  to  wit :  That  it  was  wholly  written,  dated  and  signed  by 
the  testator;  and  the  witnesses  must  state  the  facts,  which  are  neces* 
eary  to  enable  the  court  to  determine  whether  or  not  the  will  is  valid. 
IMarcad6,  vol.  4,  p.  11. 

In  this  case  two  witnesses,  Harper  and  Bellechasse,  state  that  the  will 
"was  wholly  written,  dated  and  signed  by  Clark.  Bellechasse  states  it 
was  dated  in  1813 3  Harper  says  it  was  dated  in  July,  1813.  Is  this 
sufficient?  Is  a  testament,  which  is  dated  A.  D.  1813,  or  July  A.  D. 
1813,  to  be  deemed  dated  in  the  sense  of  the  law  ?  Certainly  not,  if 
the  term  dated  is  to  be  understood  in  its  '*  common  and  usual  significa- 
tion."   C.  C.  art.  14,  1946. 

Webster  defines  the  word  date  thus :  ''That  addition  to  a  writing 
'which  specifies  the  year,  month  and  day  when  it  was  given  or  exer- 
cised." Bouvier  verba  date.  Marcade  says:  *' Dans  Tusage,  la  date 
complete  se  constitue  de  Vindication  du  lieu,  de  Tann^e,  du  mois  et  da 
Jour  oil  Pacte  s'est  fait;  mais  Findication  du  lieu  ne  saurait  etre  exig6e. 
£n  efiet,  les  dates,  dans  le  sens  propre  de  ce  mot,  ne  sont  que  lea 
Indications  des  temps,  non  celles  deslieux;  lesmots  date,  dater,  dansla 
loi  conime  partout  ailleurs,  n^expriment  que  Pid^e  de  temps,  d'6poqae  ; 
Tordonnance  de  1735,  en  exigeant  pour  les  testaments  olographes  Tindi- 
cation  des  jours,  mois  et  an,  ne  demandait  nullement  indication  du 
^ieu,  et  il  parait  Evident  que  le  Code  a  entendu  la  date  comme  Penten^ 
■dait  cetto  ordonnance.  Tout  le  moude  est  d'accord  sur  ce  point." 
Vol.  4,  p.  7.  Le  principe  nous  parait  etre  que  la  date,  qui  est  exig^e 
par  Particle  970,  est  celle  du  jour,  du  mois,  et  de  I'ann^e."  Demol- 
ombe,  vol.  21,  p.  77.  Merlin  verbo  Testaments,  vol.  13,  p.  595;  Serey 
<)ode  Civil,  art.  970,  p.  427. 

It  is  essential,  therefore,  to  specify  the  day,  month  and  year  to  give 
a  date  to  a  testament,  in  the  sense  of  article  1588  of  the  Civil  Code. 
It  is  insisted,  however,  that  the  said  witnesses  state  *'  that  the  will  was 
dated  " — that  is  true;  but  to  hold  that  such  a  declaration  in  regard  to 
a  lost  testament  is  sufficient  would  be  to  substitute  the  opinions  or 
Judgments  of  the  witnesses  for  that  of  the  court.  If  the  will  was 
dated,  what  was  the  date?  The  witnesses  fail  to  inform  us,  except  as 
Above  stated.    There  is  not  a  jot  or  tittle  of  evidence  to  prove  the  will 
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was  dated  tbirteeoth  July,  and  we  are  at  a  loss  to  imagine  how  that 
date  happened  to  be  given  to  the  will,  when  it  was  probated  in  1856. 
Again,  these  witnesses  did  not  see  the  lost  will  at  the  same  time,  but 
out  of  the  presence  of  each  other  ',  it  can  not  be  certain,  therefore,  that 
they  testify  in  regard  to  the  same  will,  as  they  have  not  stated  the 
date  of  the  will. 

The  witnesses  do  not  state  that  they  ever  saw  Clark  write  or  sign 
his  name — they  do  not  even  say  that  they  were  acquainted  with  his 
handwriting.  From  the  intimacy  between  Clark  and  Bellechasse  it  is 
probable  that  he  was  familiar  with  his  hami-writing,  but  it  is  not 
probable  that  Mrs.  Harper  was  so.  There  is  nothing  in  the  record  to 
suggest  that  she  ever  saw  any  of  his  writing,  except  the  will,  which  he 
gave  her  to  read,  and  which  she  saw  but  once.  But  we  are  not  per- 
mitted to  imagine  what  their  knowledge  was,  when  the  law  requires 
proof  to  be  made  of  the  fact.  Article  1655  of  the  Civil  Code  provides 
that  "  the  olographic  testament  shall  be  opened,  if  it  be  sealed;  and  it 
must  be  acknowledged  and  proved  by  the  declaration  of  two  credible 
persons,  who  must  attest  that  they  recognize  the  testament  as  being 
entirely  written,  dated  and  signed  in  the  testator^s  hand- writing,  aa 
having  often  seen  him  write  and  sign  during  his  life  time." 

The  light  to  make  a  testament  at  all  is  derived  from  the  law.  The 
Legislature,  which  couierred  the  right,  could  undoubtedly  impose 
such  rules  for  the  probate  of  wills  as  it  deemed  proper;  and  those 
rules  or  restrictions  are  obligatory  upon  courts.  If  we  are  at  liberty 
to  disregard  one  part  of  this  article  of  'he  Code,  we  can  disregard  it 
entirely.  And,  instead  of  two  witnesses,  the  court  might  be  satisfied 
with  one,  or  with  no  witness  at  all;  substituting  in  lieu  of  witnesses, 
letters  of  the  testator  to  enable  the  court  to  decide  from  a  comparison 
of  hand- writing;  or,  in  case  of  the  loss  of  the  will,  receiving  the 
proved  declarations  of  the  deceased.  That  would  be  setting  aside  the 
provisions  of  article  1655  of  the  Code,  and  would  certainly  be  legisla- 
tion on  the  part  of  the  court;  and  it  is  as  certainly  unauthorized,  whea 
there  exists  positive  legislation  on  the  subject,  upon  which  the  court 
is  required  to  act.  That  the  provisions  of  article  J 655  are  obligatory 
upon  the  courts,  was  held  in  the  following  cases:  9  An.  149,  Succes- 
siiin  of  Eubanks:  18  An.  444,  Fox  v,  McDonogh's  succession ;  23  An* 
117,  Sheppard  will  case. 

But,  if  the  court  were  permitted  to  infer  that  Harper  and  Belle- 
chasse had  seen  Clark  often  write  and  sign,  still  the  evidence  would 
fail  to  satisfy  us  that  reliance  could  be  placed  in  the  testimony  of 
Bellechasse.  His  letters  written  in  1814  and  within  a  few  years  there* 
after,  can  not  be  reconciled  with  his  testimony  given  in  1834  aid  1837. 
In  his  letter  to  Relf,  dated  twenty- third  October,  1822,  he  writes : 

''  Je  ne  puis  done  rien  changer  k  ma  declaration,  sans  me  parjurer  te- 
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ouvrir  la  porte  k  un  proces  que  M'Ue  Mira  aurait  droit  de  me  faire;  de 
plus,  que  puis-je  vous  dire  dang  un  nouveau  pouvoirf  Surtout  ne 
m'ayant  pas  renvoy^  le  premier:  je  ne  puis  avoir  exactement  pr^- 
sentes  les  expressions  de  Clark  ;  je  pourrais  m*en  ecarter  iuvolontaire- 
ment,  ce  que  je  n*ai  pu  faire  h  I'^poquc  de  raon  acte  declaratoire,  oh 
elles  se  trouvaient  encore  gr.iv^es  dans  ma  m^moire.  Neamoins,  et 
relativement  k  M'lle  Caroline,  je  puis  dire,  et  m^iue  jurer,  que  Clark 
Clark  avait  uue  trop  belle  ame  et  le  cceur  trop  bien  placid  pour  avoir 
^te  capable,  ayant  deux  eofans  qu'il  adorait,  d'en  avoir  voulu  fuvoriser 
une,  en  laissant  Tautre  expos6e  k  mendier  son  paiu  et  livree  aux  vi- 
cissitudes qu^eutraine  la  mis^re.  Je  ne  doute  pas  que  si  le  testament 
de  Clark  ne  s'^tait  perdu,  que  Ton  aurait  vu  que  la  partie  de  ces  biens 
<^oufi6s  au  Chevalier  de  la  Croix  6tait  designee  k  M'lle  Caroline,  comme 
pent  Taffirmer  Mr.  et  Mde.  Harper,  qui  assure  que  Clark  leur  en  avait 
fait  I'aveu,"  etc. 

From  this  letter  it  is  apparent  that  he  did  not  know  the  contents  of 
the  will,  for  he  expresses  the  belief  that  the  lost  will  contained  pro- 
visions which  would  have  shown  that  the  property  confided  to  De  la 
Oroix  by  Clark  was  intended  for  Caroline.  It  shows  also  that  Mrs. 
Harper  had  assure  i  him  that  Clark  iiad  told  her  the  same  fact.  If  she 
had  read  the  will  why  did  she  have  to  state  what  Clark  had  told  her 
about  it?  The  letter  shows  that  even  at  that  date  he  himself  could 
not  trust  to  his  memory  in  regard  to  the  details  of  a  trust  confided  to 
him;  yet,  twelve  years  later  he  un<iertook  to  tell  the  details  of  the 
will  of  Clark.  Id  this  letter  lie  says  Clark  had  two  children  whom  he 
adored,  while  in  his  testimony  he  swears  that  he  **  never  heard  said 
Daniel  Clark  speak  of  having  any  other  child  besides  the  said  Myra." 
Again,  in  his  letter  to  Daniel  W.  Coxe,  he  writes  that  Relf  was  one  of 
the  executors  named  in  the  will  of  1813,  and  in  his  testimony  he  says 
he  was  not.  He  swears  that  Clark  had  lost  confi  !ence  in  Relf,  while 
Boisfontaine,  Cannon  and  others  swear  he  had  not,  and  all  the  written 
evidence  in  the  record,  bearing  on  the  subject,  goes  to  contradict 
him. 

Bnt  it  is  not  necessary  to  expose  farther  the  unreliability  of  his  tes- 
timony ;  nor  to  comment  upon  the  testimony  of  Mrs.  Harper  in  regard 
to  the  will,  given  nearly  a  quarter  of  a  century  after  she  had  read  the 
will.  The  laws  of  Louisiana  does  not  allow  a  lost  will  to  be  estab- 
lished by  the  '*  dim  recollections,  imaginations  or  inventions  of  anile 
gossips,"  as,  we  trust,  we  have  shown  already.  Here,  as  elsewhere, 
those  propounding  a  lost  testament  must  prove  by  competent  evidence 
that  the  will  was  duly  executed  by  the  testator,  and  that  it  was  in 
•existence  at  the  time  of  his  death. 

We  have  arrived  at  the  following  conclusions  : 

That  the  evidence  does  not  rebut  the  presumption  of  law,  that  the 
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will  was  destroyed  by  Clark  himself,  the  will  having  been  last  seen  in* 
his  possession. 

That  iu  establishing  a  lost  will  all  the  essentials  of  a  will  mast  be- 
proved ;  and  in  this  case  one  of  the  essentials,  to  wit,  a  date,  has  not 
been  proved. 

That  two  creditable  persons,  who  have  often  seen  the  testator  write 
and  sign,  are  necessary  to  prove  an  olographic  will ;.  and  the  witnesses 
in  this  case  are  not  shown  to  have  had  any  knowledge  of  the  hand> 
writing  of  the  testator. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  a  qua  be  affirmed  with  cos^s  of  appeal. 


Howell,  J.,  dissenting.    I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  on  several  important  points  in  this  case,  two  of 
which,  I  think,  are  fatal  to  plaintiffs'  demand. 

The  action  is  one  to  revoke  a  will  and  recall  the  probate  thereof  as 
null,  and  I  can  find  no  interest  in  the  plaintiffs  sufficient  to  authorize 
them  to  bring  suit  in  the  probate  court.  They  do  not  allege  them- 
selves to  be  heirs  of  the  testator  or  (iu  direct  terms)  to  have  derived 
title  to  property  from  his  esUite  through  a  forced  heir  or  other  person^ 
and  therefore  they  have  no  right  of  action. 

But,  it  they  have  such  interest  as  will  maintain  the  action  of  nullity 
of  a  testament,  they  must  be  held  liable  to  the  law  of  Louisiana  fixing 
the  prescription  of  such  actions.  Their  allegation  that  they  can  not 
contest  the  validity  of  the  will  in  the  Circuit  Court  of  the  United 
States,  where  they  say  they  are  sued  by  the  defendant  for  certain  lands, 
on  account  of  the  peculiar  jurisdiction  thereof,  can  not,  in  my  opinion, 
change  the  rules  of  pleading,  the  relations  of  parties  and  the  laws 
relating  thereto  and  governing  the  rights  of  litigants,  so  aa  to  main- 
tain them  in  the  attitude  of  defendants,  using  as  a  shield  what  in 
their  suit  they  wield  as  a  weapon  of  attack.  It  the  defendant  had  a 
right  to  sue  them  in  the  United  States  Circuit  Court,  common  justice 
would  accord  to  them  there  all  the  defenses  to  which  they  are  justly 
and  legally  entitled.  But  if  it  be  true  th  it  they  can  not  show  in  that 
court,  as  they  allege,  that  the  will  or  its  probate  is  not  valid  as  to 
them,  it  is  their  misfortune,  for  which  the  laws  and  the  courts  of  Louis- 
iana are  not  responsible,  and  we  are  not  authorized,  in  my  opinion,  to 
bend  the  law  to  meet  their  case. 

I  think  the  action,  if  properly  brought,  is  prescribed  by  &Ye  years 
under  article  3542  (3507)  of  the  Civil  Code,  and  that  the  judgment  of 
the  lower  court  should  be  reversed  and  plaintiffs'  suit  be  dismissed. 

Rehearing  refused. 

Writ  of  error  granted  March  31,  1873>  by  Hon.  Joseph  Bradley, 
Associate  Justice  Supreme  Court  of  the  United  States* 
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No.  4502. 
J.  O.  Pierce,  Jr.,  v.  Wm.  Clark  and  Sheriff. 

The  title  to  property  can  not  be  attacked  collaterally,  and  where  a  .judgment  creditor  8eize» 
property  as  belougiug  to  his  Judgment  debtor,  but  the  title  to  which  stands  in  the  name 
of  another,  he  aflsnraes  the  burden  of  showing  simulation. 

The  object  of  registry  both  of  sales  and  mortgi^ee  is  notice,  and  when  the  recorder  registers 
a  private  sale,  whether  he  has  done  so  on  sufficient  proof  is  immaterial  as  regards  notice 
to  the  public  ;  the  object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are  affected. 

The  failure  of  the  recorder  to  inscribe  with  the  instrument  the  proof  upon  which  he  admlta 
it  to  registry  does  not  render  the  registry  null. 

APPEAL  from   the  Thirteenth  Judicial   District   Court,  parish  of 
Carroll.     Hough,  J.     Sparraw  cfe  Montgomery,  for  plaintiff  and  ap- 
pellant.   J.  E.  Leonard,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiff  has  injoined  the  sale  of  an  undivided 
half  of  the  Oakland  plantation,  in  Carroll  parish,  on  the  ground  that 
he  is  the  owner  thereof  by  purchase  in  good  faith  and  for  a  valuable 
consideratioD,  with  actual  possession  from  the  date  of  his  purchase. 
He  asked  also  for  damages.  The  defendant,  Clark,  charged  that  t^ie 
sale  to  plaintiff  by  his  father,  the  debtor  of,  deponent,  is  simulated  and 
was  entered  into  for  the  purpose  of  screening  the  property  of  the  said 
debtor,  who  was  then  insolvent,  from  his  creditors.  He  prayed  for  a 
dissolution  of  the  injunction  with  dama-.  es.  From  a  judgment  in  favor 
of  defendant  dissolving  the  injunction  without  damages  the  plaintiff 
has  appealed. 

It  is  the  well  settled  jurisprudence  of  this  court  that  the  title  to 
property  can  not  be  attacked  collaterally,  and  that  where  a  judgment 
creditor  t^eizes  property  as  belonging  to  his  judgment  debtor,  but  the 
title  to  which  stands  in  the  name  of  another,  he  assumes  the  burden  of 
showing  simulation.  The  counsel  for  defendant  contends  that  simula- 
tion in  this  case  is  shown  by  the  fact  that  the  title  of  plaintiff  is  by  act 
under  private  signature,  which  was  not  recorded  according  to  law,  so 
as  to  have  effect  against  creditors  and  third  persons,  and  was  .not 
attended  by  actual  delivery.  The  act  was  recorded  in  due  time,  but 
the  proof,  taken  at  the  time,  by  which  it  was  admitted  to  registry  was 
not  recorded,  nor  was  a  certificate  of  the  acknowledgment  of  the  party 
recorded,  which,  it  is  contended,  is  essential  under  article  225'J  R.  C. 
C,  which  reads : 

"The  record  of  an  act  under  private  signature,  purporting  to  be  a 
sale  or  exchange  of  real  property,  shall  not  have  effect  against  creditors 
or  bona  fide  purchasers,  unless,  previous  to  its  being  recorded  it  was 
acknowledged  by  the  party,  or  proved  by  the  oath  of  one  of  the  sub-^ 
scribing  witnesses,  and  the  certificate  of  such  acknowledgment  be 
signed  by  the  parish  recorder,  a  notary  or  a  justice  of  the  peace,  and 
recorded  with  the  instrument." 
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The  question  is:  Is  the  record  of  au  act  uuder  private  signature 
without  any  effect,  if  it  does  not  contain  the  proof  upon  which  the  act 
was  admitted  to  registry  or  record  f 

The  object  of  registry,  both  of  sales  and  mortgages,  is  notice;  and 
when  the  recorder  registers  a  private  sale,  whether  he  have  done  so  on 
sufficient  proof,  is  immaterial  as  regards  notice  to  the  public^  the 
object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are  affected. 
9  An.  547  j  10  An.  502  j  5  An.  225  ;  6  An.  242;  2  An.  251^  21  An  241. 
In  14  An.  701  it  is  said  :  *'  A  private  act  once  registered  in  the  record- 
er's office  becomes  authentic,  giving  notice  to  creditors  and  third  per- 
sons." And  in  11  An.  533,  where  this  question  was  directly  presented, 
it  is  said :  '*  It  is  the  recording  of  the  titles  in  the  proper  office  which 
is  notice  to  third  parties,  and  not  the  testimony  upon  which  the  parish 
judge  or  recorder  may  have  admitted  the  instrument  to  record.*' 

From  these  rulings  the  doctrine  is  clearly  deduced  that  the  failure 
of  the  recorder  to  inscribe  with  the  instrument  the  proof  upon  which 
•he  admits  it  to  registry  does  not  render  the  registry  null. 

There  is  satisfactory  evidence  that  the  purchaser  obtained  actual 
possession  of  the  property  as  to  his  vendor  at  the  time  of  the  sale. 

The  motion  to  dismiss  is  not  sustained,  the  matter  in  dispute  being 
•largely  over  $500. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  perpetuated,  with  fifty  dollars  as 
attorney's  fee  and  costs  in  both  courts. 

Rehearing  refused. 


No.  2705.  ! 

~25~   112' 

114  554'  C.  A.  &  L.  L.  Conrad  v.  Edward  W.  Burbank. 

114    655', 

"^here  one  of  the  joint  owners  of   property  claims  from  the  other  parties  oomraiasi  ns 

for  collecting  rents  and  keeping  the  premises  in  repair,  he  mast  show  an  agreement  on  < 

which  to  base  bis  charge.  1 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
mont,  J.  Canrad  dt  SonSy  for  plaintiffs  and  appellants.  Fellows  dt 
Mills,  for  defendant  and  appellee. 

Justices  concurr.ng:  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

How£LL,  J.  Plaintiffs  sued  defendant  for  a  certain  sum  as  rents  of 
premises  owned  in  common  by  the  parties.  Defendant  admitted 
indebtedness  of  a  part  of  the  claim  and  set  up  payments,  expenses  and 
commissions  as  an  offset  to  the  balance.  Judgment  was  rendered  for 
the  amount  acknowledged  (see  24  An.  17),  and  the  contest  now  relates 
to  the  balance.  The  admission  by  plaintiffs  of  the  account  furnished 
by  the  delendant  was  conditional,  and  it  devolves  on  the  latter  to 
•establish  its  correctness. 
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Claiming  to  be  a  joiut  owner  of  the  property,  he  mast  show  an  agree- 
meDt  to  charge  commissions  for  recovering  rents  and  keeping  the 
premises  in  repair.  This  he  has  not  done.  Nor  can  he  charge  plain- 
tifiPi)  with  tlie  premiams  ou  insurance,  as  it  is  shown  that  the  insurance 
■covered  only  his  own  interest.  The  items  then  of  his  account  for 
commissions  and  premiums  must  be  rejected. 

Of  other  disbursements  the  only  proof  in  the  record  is  of  the  follow- 
ing, to  wit:  Haller's  bill  $57  75 ;  Craft's  bill  $32  70;  J.  G.  Lewis'  bill 
^115;  City  taxes  $225;  State  taxes  (two  items)  $04  75,  making  a  total 
of  $525  20  established  by  evidence. 

The  agregate  amount  of  collections  was  $4362  97;  deduct  from  this 
the  above  sum,  leaves  $3837  77  to  be  divided.  Plaintiffs'  half  is 
$1918  88;  of  this  they  received  $1355  61  under  the  former  decree, 
which  leaves  $563  27  still  due  tliem  by  defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiffs  recover  of  defendant  the  sum  of  $563  27  with  legal 
interest  from  judicial  demand,  and  costs  in  both  courts. 

Rehearing  relused. 


No.  4490. 
John  I.  Adams  v,  Asa  Webster. 

A  motion  for  a  new  trial  can  not  be  refused  "  with  a  view  of  allowing  the  Supreme  Court  to 
paas  upon  the  rights  of  the  parties,  nnder  the  conviction  that  it  is  more  than  useless  to 
put  the  parties  to  additional  and  unnecessary  expense  by  snbmittiug  the  case  to  another 
jury  which  would  be  composed  as  the  one  which  tried  the  case  under  existing  laws.'' 

This  mode  of  proceeding  and  such  strictures  made  in  advance  on  the  jury  to  which  it  might 
be  submitted,  can  not  be  sanctioned. 

Where  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a  jury  is  wrong,  it  is  his 
duty  to  grant  a  new  trial  and  not  indirectly  deprive  ihe  party  ot  a  trial  by  jury,  by 
rendering  what  he  believes  to  be  an  improper  and  unjust  Judgment  with  the  view  of 
having  it  revised  on  appeal.  It  might  be  that  the  verdict,  ou  a  second  trial,  would  prove 
satisfactory^  to  both  parties. 

APPEAL  from  the  Fifteenth  District  Court,  parish  of  Lafourche. 
Beaitief  J.     Trial  by  jury.     Qoode  &  Bush,  for  plaintiff  and  ap- 
pellant.   Jourdan.  for  deiendant  and  appellee. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Morgan. 
llowELL,  J.  This  is  a  suit  on  two  promissory  notes  made  by 
defendant.  Webster,  to  the  order  of  and  indorsed  by  one  J.  F.  Thomp- 
son, and  secured  by  mortgage  on  certain  property  in  tlie  town  of 
Thibodauz,  sold  by  Thompson  to  Webster  on  the  twentieth  of  No- 
vember, 1865.  The  defense  is  that  said  notes  are  the  property  of 
defendant;  that  Thompson  and  the  plaintiff  were  commercial  partners 
from  1864  till  recently ;  that  at,  before  and  after  the  maturity  of  said 
notes,  Thompson  had  in  his  hands  money  and  proceeds  of  cotton, 
8 
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amoaDting  to  $5440  of  defendant'^,  deposited  from  October  6,  1865,  to* 
the  iustitutioQ  of  this  suit,  as  per  account  annexed,  which  he  refuses- 
to  pay }  that  Thompson  having  these  notes  in  his  hands  should  have 
canceled  them  as  the  most  onerous  debt ;  that  Thompson  held  the  said' 

,^ jiotes  and  the  said  deposit  as  partner  or  agent  of  plaintiff;  that  if 

they  were  transferred  to  Adams,  it  was  long  after  their  maturity  and 
they  are  subject  to  equities.  He  pleads  compensation  and  prays  judg- 
ment in  reconvention  for  the  cancellation  of  the  notes  and  for  the 
difference  between  the  amount  of  the  said  notes  and  the  deposit,  and 
propounds  interrogatories  on  facts  and  articles  to  plaintiff. 

The  case  was  tried  before  a  jury,  and  the  plaintiff  having  introduced 
in  evidence  his  own  answers  to  interrogatories,  the  two  notes,  the  act 
of  sale  from  Thompson  to  Webster,  the  defendant;  the  answer,, 
amended  answer  and  exception  of  defendant;  his  affidavit  for  a  jury 
and  his  demands  in  compensation  and  reconvention,  a  verdict  wa& 
rendered  in  favor  of  defendant  and  judgment  accordingly  given  there- 
on. Plain  tit!  made  a  motion  for  a  new  trial,  in  which  he  suggested  that 
as  juries  are  composed  under  existing  laws  he  could  not  "•  expect  any 
change  as  to  the  future  verdict  of  any  jury  which  may  be  impanneled 
hereaiter  to  try  the  case;  *'  upon  which  the  judge  a  quo  remarked,  *'  the 
motion  for  a  new  trial  would  undoubtedly  be  granted,  but  the  court  has 
refused  the  new  trial  with  a  view  of  allowing  the  Supreme  Court  to- 
pass  upon  the  rights  of  the  parties,  under  the  conviction  that  it  is  more 
than  useless  to  put  the  parties  to  additional  and  unnecessary  expense 
by  submitting  the  case  to  another  jury,  which  would  be  composed  as^ 
the  one  which  tried  the  case  under  existing  laws.'^ 

We  can  not  sanction  this  mode  of  proceeding  or  the  above  stricture 
on  the  laws  relative  to  juries  and  the  censure  in  advance  of  a  jury  to* 
which  the  case  might  be  submitted.  When  the  judge  in  the  lower 
court  is  satisfied  that  the  verdict  of  a  jury  is  wrong,  it  is  his  duty  to* 
grant  a  new  trial,  and  not  indirectly  deprive  the  party  of  a  trial  by 
jury,  by  rendering  what  he  believes  to  be  an  improper  and  unjust 
judgment  with  the  view  of  having  it  reversed  on  appeal.  It  might  be 
that  the  verdict  on  a  second  trial  would  prove  to  be  satisfactory  to  botL 
parties.  In  this  case  the  application  for  a  new  trial  should  have 
been  granted,  and  the  case  for  this  reason  must  be  remanded.  An 
examination  into  the  record  convinces  us  also  that  the  ends  of  justice 
will  be  subserved  by  remanding  it. 

It  is  therefore  ordered  ti.at  the  judgment  and  verdict  herein  be  set 
aside  and  reversed,  and  that  this  case  be  remanded  to  the  lower  court 
to  be  proceeded  in  according  to  law,  costs  of  appeal  to  be  paid  by 
appellee. 

Rehearing  refused. 
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No.  4438. 
The  State  v,  James  Branch. 

.Where  a  motion  as  to  the  diBqnalificationa  of  a  grand  juror,  irhich  rested  on  qnestions  of 
facte,  was  overrnled,  and  no  bill  of  exceptions  taken ; 

Held— That  the  court  could  not  look  into  the  correctness  of  the  ruling,  not  having  Jurisdic- 
tion of  facts  in  criminal  causes. 

TThere,  before  sentence  was  passed,  'a  motion  was  made  on  behalf  of  the  defendant  In  arrest 
of  judgment,  on  the  ground  that  the  drawing  oi  the  grand  jury  was  illegal,  as  shown  by 
the  minutes  of  the  court,  and  where,  on  the  trial  of  said  motion,  the  minutes  were  al- 
lowed to  be  corrected  and  a  bill  of  exceptions  taken  thereto ; 

Held — That  the  minutes  can  at  any  time  be  corrected  to  make  them  correspond  with  the 
truth,  and  being  under  the  eye  of  the  judge,  who  by  law  takes  part  in  the  proceeding,  no 
evidence  is  uece8sar3\ 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Ouachita. 
Bay,  J.  Criminal  case.  Distiict  Attorney,  for  the  State.  Bich" 
ardson  <&  McEiiery,  for  defendant  and  appellant. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Howell,  J.  Tiie  defendant,  having  been  found  guilty  of  shooting 
with  the  intent  to  commit  murder,  has  appealed  from  a  judgment 
sentencing  him  to  imprisonment  at  hard  labor  in  the  State  Peniten- 
tiary tor  the  term  of  live  years. 

After  verdict,  a  motion  for  a  new  trial  was  made,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the  evidence,  and  afterwards, 
an  ameuded  motion,  supported  by  defendant's  affidavit,  was  made  on 
the  ground  that  ''William  Hamilton,  one  of  the  grand  jurors,  who 
constituted  the  grand  jury  which  found  and  presented  the  indictment 
in  this  case  against  the  defendant  was  not  a  duly  qualified  elector  of 
the  State  of  Louisiana  at  the  time  he  was  selected,  impanneled,  sworn 
and  charged  ms  a  grand  juror;  that  the  said  Hamilton  was  not  twenty- 
one  years  of  age  at  the  date  of  his  pretended  registry,  but  a  minor 
and  was  not  a  competent  juror." 

These  motions  were  overruled,  but  no  bill  of  exceptions  was  taken, 
and  hence  we  can  not  look  into  the  correctness  of  the  ruling,  not  hav- 
ing jurisdiction  of  facts  in  criminal  causes. 

Before  sentence  was  passed  the  defendant  filed  a  motion  in  arrest  of 
judgment  on  the  ground  **that  the  name  of  A.  F.  Flournoy,  foreman 
of  the  grand  jury,  was  drawn  trom  the  box  with  the  other  grand  jurors, 
and  not  selected  as  required  by  law,  and  the  drawing  of  the  jury  was 
therefore  illegal,  as  shown  by  the  minutes  of  the  court.*' 

From  the  bill  of  exceptions  taken  to  the  ruling  of  the  judge  on  this 
motion,  it  appears  that  on  the  trial  thereof  the  district  attorney  moved 
the  court  to  coirect  the  minutes  of  the  court  so  as  to  show  that  the 
said  '*A.  F.  Flournoy  was  appointed  foreman  of  the  grand  jury, 
whereupon  the  following  fifteen  grand  jurors  were  drawn,  and  to- 
other with  their  foreman  impanneled,  sworn  and  charged  by  the 
court  as  the  grand  jury  for  this  term."    It  was  objected  that  this  cor- 
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rectioi)  could  not  be  made  after  the  trial  and  without  evideDce.  We 
tliiiik  tlie  judge  did  not  err.  The  minutes  can  at  any  time  be  cor- 
rected, as  was  done,  to  make  them  correspond  with  the  truth,  and 
being  under  the  eye  ot  the  judge,  who  by  law  takes  part  in  the  pro- 
ceeding, no  evidence  is  necessary. 
Judgment  affirmed. 


25    116 
ill51040 


No.  4552. 
Succession  of  John  Heitzlek — M.  Frank  in  opposition. 

"Wbere  it  was  alleged,  in  opposition  to  the  claim  of  a  necessitous  wido-w,  that  the  adjudication 
of  a  debtor's  property  to  himself,  created  the  vendor's  privilege  to  secure  the  twelve 
mouths  bond  which  ho  gave ; 

Held  -That  an  acUndicaticm  of  this  character  does  not  create  the  vendor's  privilege,  because 
it  does  not  transfer  the  ownership  of  the  property,  nor  cliauge  the  nature  of  the  title  and 
possession ;  that  it  neither  satisfies  the  Judgment,  nor  novates  the  debt ;  that  it  is  noc 
strictly  a  sale,  but  only  a  means  by  which  a  creditor  acquires  additional  security  for  his 
debt 

APPEAL  from  the  Parish  Court,  parish  of  East  Feliciana.  Pipkin,  J. 
D.  J.  Wedge,  for  administrator  and  appellant.  D,  0.  Hardee^  for 
M.  Frank,  opposer  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Wyly. 

Wyly,  J.  Michael  Frank  opposed  the  final  account  of  the  adminis- 
trator of  the  succession  of  John  Heitzler,  on  the  ground  that  his  claim 
of  $435  is  a  mortgage  and  vendor's  privilege  debt,  and  should  be  paid 
out  of  the  funds  to  be  distributed  in  preference  to  the  claim  for  $1000 
set  up  by  the  necessitous  widow  of  the  deceased,  the  funds  being  in- 
sufficient to  pay  all  the  debts. 

The  court  maintained  the  opposition^  the  administrator  and  the 
surviving  widow  have  appealed. 

It  appears  that  the  debt  due  to  Frank  is  evidenced  by  a  twelve 
months  bond  given  by  John  Heitzler  at  the  sale  of  his  own  property 
by  a  judgment  creditor. 

The  question  if^,  does  the  adjudication  of  a  debtor's  property  to  him- 
self create  the  vendor's  privilege  to  secure  the  twelve  months  bond 
which  he  gives.  It  the  claim  of  the  opponent  be  secured  by  the 
vendor's  privilege,  the  court  did  not  err  in  allowing  it  to  be  paid  by 
preference  over  that  of  the  necessitous  widow.  We  think  an  adjudi- 
cation of  this  character  does  not  create  the  vendor's  privilege,  because 
it  does  not  transfer  the  ownership  of  the  property,  nor  change  the 
character  of  the  title  and  possession.  It  neither  satisfies  the  judgment 
nor  novates  the  debt;  it  is  not  strictly  a  sale,  but  only  a  means  by 
which  a  creditor  acquires  additional  security  for  his  debt.  12  R.  206; 
2  M.  178,  32?,  331 ;  7  N.  S.  221 ;  9  La.  92 ;  8  R.  180 ;  10  R.  154 ;  2  An. 
239;  3  An.  331;  11  An.  184. 
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As  there  was  no  sale  there  was  do  veDclor's  privilege.  The  court 
therefore  erred  in  allowing  the  claim  of  the  opponent  in  preference 
to  that  of  the  necessitous  widow.  Revised  Statutes  of  1870,  sec- 
tion 1693. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  claim  of  one  thousand  dollars  set  up  by  the 
necessitous  widow  be  allowed  as  a  preference  claim  ;  that  the  claim  of 
the  opponent  be  placed  on  the  final  account  as  an  ordinary  debt,  and 
that  the  account  as  thus  amended  be  homologated  and  become  the 
judgment  of  the  court. 

It  is  iurther  ordered  that  appellee  pay  costs  of  appeal. 


No.  4501. 
John  I.  Adams  v.  Asa.  Webster. 

AYhere  A  as  assignee  of  B  sued  C  on  an  open  aoconnt,  and  C  alleged  in  aubwer  thai  lie  had 

deposited  with  B  a  large  sum  of  money  before  the  transfer  to  A.,  which  had  not  b«ven 

aceonnted  for,  and  pleaded  compensation ; 
Held — ^That  C,  tinder  the  pleadings,  did  not  owe  B  the  amount  set  out  in  the  account  sued 

on ;  that  he  ceuld  transfer  to  A  only  such  rights  an  ho  poss  -ssed ;  that  coiiipoiitiatlou  took 

place,  and  that  C  should  have  the  opportunity  to  show  it. 

APPEAL  from  the  Fifteenth  District  Court,  parish  of  Lafourche. 
Beattie,  J.  Trial  by  jury.  B,  D.  Jourdan^  for  defendant  and 
appellant.     Bush  &  Qoode,  for  plaintiff  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Ho wc*ll,  Wylj',  Morgan. 

Howell,  J.  The  plaintiff,  as  assignee  of  one  J.  F.  Thompson,  sues 
the  defendant  on  an  open  account,  and  the  only  question  now  before 
us,  as  stated  by  plain  tiff  *s  counsel  is,  should  or  not  the  evidence, 
offered  by  defendant  to  prove  his  claim  in  compensation  and  reconven- 
tion be  admitted  ? 

We  think  it  should.  Thompson  could  transfer  to  Adams  only  such 
rights  as  he  possessed,  and  if  it  be  true,  as  alleged  by  the  defendant, 
that  he  had  deposited  with  Thompson  a  large  sura  of  money  before 
the  transfer  to  Adams,  which  has  not  lieen  accounted  for,  the  defend- 
ant did  not  owe  Thompson  the  amount  set  out  in  the  account  sued  on. 
In  other  words,  compensation  took  place,  and  the  defendant  should, 
under  the  pleadings,  have  the  opportunity  to  show  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  this  cause  be  remanded  to  the  lower  court  with  instructions  to 
the  judge  thereof  to  admit  evidence  to  establish  the  plea  of  compen- 
sation, and  to  be  proceeded  in  according  to  law.  Appellee  to  pay 
costs  of  appeal. 

Rehearing  refused. 
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Locke,  Tutrix,  v.  BaiTOW. 

No.  4487. 
E.  LocKB,  Tutrix  v.  Robert  R.  Barrow. 

A  jadgment  of  sonsoit  based  ajton  the  mere  failure  of  a  plaintiff  to  appear,  can  not  be  re- 
garded as  a  Tolontary  abandonment  of  the  claim.  The  suit  was  sufficient  to  interrupt 
prescription. 

^here  it  might  be  trne  that,  technically,  a  widow  had  never  qualified  as  administratrix  of 
her  husband's  succession,  yet  where  she  qualified  as  tutrix  to  her  minor  children,  she 
liecessarily  became  administratrix  of  his  succession,  and  payment  to  her  as  such  of  a 
debt  due  to  the  succession  would  be  valid. 

APPEAL  from  the  Fifteenth  District  Court,  parish  of  Terreboone. 
LouM  West,  Acting  Judge.  Tobias  Gibson,  Breaux,  Fenner  dt  Hall, 
for  plaintiff  and  appellant.     F.  8.  Goode,  for  defendant  and  appellee. 

Justices  concurring :  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Morgan,  J.  Plaintiff  seeks  to  recover  from  the  defendant  the 
amount  of  two  promissory  notes  drawn  by  him  to  the  order  of  Samuel 
Locke,  dated  March  17,  1865,  payable  twelve  months  after  date^  one 
for  $553  27,  and  one  for  $634  38,  upon  wliich  plaintiff  acknowledges 
the  receipt  of  $50.  Citation  was  served  on  the  nineteenth  April,  1872. 
The  defense  is  prescription. 

Plaintiff  contends  that  prescription  has  been  interrupted. 

Samuel  Locke  died  in  July,  1865.  Soon  afterwards,  Mrs.  Locke  pre- 
sented a  petition  to  tlie  Second  District  Court  of  New  Orleans,  repre- 
senting that  tliere  were  no  debts  due  by  the  estate,  and  praying  that 
as  natural  tutrix  and  usufructuary,  she  might  be  put  in  possession  of 
his  property,  which  was  granted.  It  is  not  denied  that  the  notes  sued 
on  formed  a  part  of  the  property  of  the  succession. 

In  1867  she  instituted  suit  on  the  notes  in  question,  in  the  name  of 
Mrs.  Emilina  Gruesdon,  widow  of  Samuel  Locke,  and  administratrix  of 
his  succes^^ion.  Tlie  answer  denied  that  she  was  the  duly  qualified 
administratrix  of  her  deci^ased  husband's  estate.  Upon  these  plead- 
ings the  case  rested  until  the  eighth  November,  1871,  wlien  being  as- 
signed for  trial,  and  the  plaintiff  and  her  counsel  being  absent  and 
having  been  called  at  the  courthouse  door,  and  not  answering,  judg- 
ment of  nonsnit  was  entered  against  her. 

The  defenflaut  claims; 

I.  That  not  having  appeared  when  called  on,  the  day  the  case  was 
fixed  for  trial,  she  must  be  held  to  have  abandoned  the  suit;  and 

II.  That  she  sued  in  a  capacity  which  she  did  not  possess,  and  that 
the  suit  did  not  interrupt  prescription. 

First — Voluntary  abandonment  does  put  an  end  to  a  suit,  and  a 
judgment  rendered  against  a  plaintiff  on  this  ground  puts  an  end  to 
the  pretensions  which  he  setup;  he  can  never  be  heard  upon  them 
again.  But  this  abandonment  must  be  express  or  positively  implied; 
for  instance,  when  he  declares  that  he  voluntarily  abandons  his  pur- 
suit; or  by  some  other  voluntary  act  showing  a  clear  intention  to  do 
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Locke,  Tutrix,  t.  Barrow. 

«o.  We  can  Dot  regard  a  judgment  of  nonsuit  based  upon  the  mere 
failure  of  a  plaintiff  to  appear  as  a  voluntary  abandonment  of  his  claim* 
TTpon  this  point  we  give  our  adhesion  to  the  doctrine  laid  down  in  3 
I.a.  282;  11  R.  250;  7  An.  523;  8  An.  453,  469;  10  An.  331. 

Second — The  suit  instituted  by  Mrs.  Locke  was  sufficient  to  inter- 
rupt prescription.  It  may  be  true  that,  technically,  she  never  qualified 
as  administratrix  of  her  husband's  succession,  but  when  she  qualified 
as  tutrix  to  her  minor  children,  she  necessarily  became  administratrix 
of  his  succession.  Payment  to  her  would  have  discharged  the  debt, 
:and  tills  is  the  only  interest  which  the  defendant  had  in  the  matter. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  judgment  of  the 
district  court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  plaintiff  and  again<^t  the  defendant  for  the  sum  of  eleven 
hundred  and  thirty-seven  dollars  and  sixty-five  cents,  with  eight  per 
«ent.  interest  from  the  seventeenth  March,  1865,  until  paid,  appellee 
to  pay  the  costs  of  appeal 


No.  4088. 
State  of  Louisiana  ex  rel.  Attorney  General  and  al.  v.  Timotht 

DOHERTY. 

Z£he  grant  of  power  to  the  Executive  to  remove  an  officer  for  a  certain  cause  implies  author- 
ity to  judge  of  the  existence  of  that  cause.  Tlio  power  vested  exclusively  in  Executive 
discretion  can  not  be  controlled  in  its  exercise  by  any  other  branch  of  the  government. 
'The  statute  of  1871,  creating  additional  remedy  for  embezzlement,  breach  of  trust  or  fraud, 
on  the  part  of  collectors  of  taxes,  in  no  manner  conflicts  with  section  1593  of  the  Revised 
Statutes  of  1870,  and  the  latter  is  not  therefore  repealed  by  the  former. 

APPEAL  from  the  Eiglith  District  Court,  parish  of  Orleans.  JXhhle, 
J.  Trial  by  jwy.  Hornor  &  Benedict  and  W,  W,  Hmoe,  8,  BeU 
•derif  Attorney  General,  and  A,  A.  Atocha,  for  plaintiff  and  relator. 
JSays  <&  New  and  T,  &  J,  ElU^y  for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Wyly  and  Morgan. 

Wyly,  J.  The  Attorney  General,  ou  the  information  of  Joseph  L. 
Tharp,  brings  this  suit  in  the  name  of  the  State,  under  the  intrusion 
act,  against  the  di  fendant  for  the  office  of  tax  collector  of  the  Sixth 
District  of  the  ci»y  of  New  Orleans,  praying  that  said  Tharp  be 
decreed  entitled  thereto,  and  that  the  defendant  be  restrained  by 
injunction  from  administering  said  office,  and  that  he  be  condemned 
to  deliver  to  the  relator  certain  books  and  other  property  belonging  to 
.the  State  and  appertaining  to  said  office. 

The  defendant  pleaded  the  general  issue,  and  averred  that  he  is  the 
-sole  and  lawful  tax  collector  for  said  district,  having  been  duly  com- 
.^missioned,  qualified  and  inducted  into  said  office  according  to  law. 

The  ca«e  was  tried  by  a  jury  and  the  result  was  a  judgment  on  their 
•iverdict  in  favor  of  the  defendant.    The  plaintiffs  appeal. 
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state  ex  rel.  Attorney  General  and  al.  t.  Doherty. 

It  appears  that  the  defendant  was  appointed  tax  collector  for  the 
Sixth  District  of  the  city  of  New  Orleans  on  the  fifth  of  March,  1872^ 
and  the  relator  was  appointed  to  said  office  on  the  eighth  June,  1872, 
the  commission  of  tbe  latter  reciting  that  he  was  appointed  **  vice  T. 
Doherty  removed." 

The  question  is,  had  the  Governor  authority  to  remove  the  defend- 
ant and  appoint  the  relator  ? 

Section  1593  of  the  Revised  Statutes  of  1870  declares  that  ''any 
assessor  or  member  of  the  board  of  assessors,  or  tax  collector  of  the 
city  of  New  Orleans,  or  any  State  collector,  refusing  or  failing  to  do 
his  duty,  as  prescribed  by  this  act,  shall  be  liable  to  dismissal  from 
office  by  the  Governor." 

When  the  Governor  removed  the  defendant  and  appointed  the  rela- 
tor he  d<fcided  that  the  defendant  had  failed  or  refused  to  do  his  duty^ 
because  it  was  in  this  contingency  only  that  lie  had  the  right  to  remove 
him.  However  erroneous  the  decision  of  the  Governor  as  to  that 
question  may  be,  we  do  not  think  it  can,  under  our  system  of  govern- 
ment, be  examined  by  the  courts. 

Tbe  Legislature  created  the  office;  and  the  law  provided  that  the 
Governor  might  make  the  appointment,  and  for  a  certain  cause  remove 
the  officer  appointed  by  him. 

Here  the  law  invested  the  Governor  with  a  discretionary  power, 
which  could  alone  be  employed  by  him.  The  decision  of  all  the  courts 
of  the  State  could  not  compel  him  to  make  the  removal. 

The  removal  of  the  defendant  for  neglect  of  duty  was  the  exercise 
of  Executive  discretion.  The  grant  of  power  to  the  Executive  to  re- 
move an  officer  for  a  certain  cause  implies  authority  to  judge  of  the 
existence  of  that  cause. 

The  power  vested  exclusively  in  Executive  discretion  can  not  be 
controlled  in  its  exercise  by  any  other  branch  of  the  government. 

**  The  powers  of  the  three  departments  are  not  merely  equal,  they 
are  exclusivj'  in  lespect  to  the  duties  assigned  to  each."  Wright  u. 
Defrees,  8  Ind.  302. 

"The  policy  of  our  constitution  and  laws  has  assigned  to  the  differ- 
ent departments  of  the  State  government  distinct  and  different  duties, 
in  the  performance  of  which  it  is  intended  that  they  shall  be  entirely 
independent  of  each  other,  so  that  whatever  power  or  duty  is  expressly 
given  to  or  imposed  upon  the  Executive  department  is  altogether  free 
from  the  other  branches  of  the  government."  Attorney  General  v. 
Brown,  1  Wisconsin  522. 

To  institute  the  inquiry  as  to  the  correctness  ot  the  cause  tor  which 
the  Governor  removed  the  detendaut  would  be  a  direct  attack  upon 
the  independence  of  the  Executive,  '^and  a  usurpation  of  power  sub- 
versive of  the  constitution."  See  Cooley's  Constitutional  Limitations, 
187,  and  authorities  there  cited. 
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State  ex  rel.  Attorney  General  and  aL  v.  Doherty. 

The  defendant  contends,  however,  that  the  Governor  had  no  author- 
ity to  remove  him  under  section  1593  of  the  Revised  Statutes  of  1870 ; 
because  by  section  92  of  act  No.  42  of  the  statutes  of  1871  the  Auditor 
of  Public  Accounts,  upon  evidence  of  embezzlement,  breach  of  trust 
or  fraud,  is  required  to  **  cause  the  arrest  of  such  collector,"  whose 
official  functions  shall  thereupon  be  suspended,  and  '*  the  Grovemor 
immediately  on  such  arrest,  shall  proceed  to  appoint  some  competent 
and  trustworthy  person."  •  •  •  •  *  • 

The  repealing  clause  of  this  statute  only  repeals  all  laws  "contrary 
to  or  inconsistent"  therewith. 

The  statute  of  1871,  creating  the  additional  remedy  for  embezzle- 
ment, breach  of  trust  or  fraud  on  the  part  of  the  collector,  in  no  man- 
ner conflicts  with  section  1593  of  the  Revised  Statutes  of  1870,  and  the 
latter  is  not  therefore  repealed  by  the  former. 

The  case  of  Downes  t;.  Town e,  21  An.  490,  cited  by  the  defendant,  is 
no  authority  in  his  behalf;  because  Downes  held  a  constitutional  office,. 
of  which  he  could  not  be  deprived  according  to  the  constitution, 
except  by  address  or  impeachment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled ;  and  it  is  decreed  that  there  be  judgment  for  the  plaintiff, 
condemning  the  defendant  to  restore  to  the  relator  all  tlie  books  and 
other  property  appertaining  to  the  office  of  tax  collector  of  the  Sixth 
District  of  the  city  of  New  Orleans,  and  also  restraining  him  from 
exercising  or  attempting  to  exercise  the  duties  of  said  office,  and  de- 
creeing that  the  relator  is  entitled  to  administer  said  office.  It  is 
further  ordered  that  the  defendant  pay  costs  of  both  courts. 

Rehearing  refused. 


No.  2765. 

£uREKA   Insurance   Company  v,    J.    W.   Tobin    and    George    A. 

Williams. 

'Where  the  suit  was  on  promiBSory  notea  given  as  premiums  on  policies  of  insurance  to  a 
company,  and  the  plea  in  defense  a  want  of  cunsideratiou,  on  the  ground  that  the  policies, 
if  issued,  were  not  in  accordance  with  the  instructions  from  the  party  intending  to  he 
insured  to  the  agents  of  said  company,  and  did  not  cover  the  risks  stipulated  in  the 
application ;  and  where  the  issue  was  that  the  policies  never  were  issued  and  delivered 
to  the  applicant,  the  proofs,  waich  should  he  in  the  possession  of  the  plaintiff,  not  being 
found  in  the  record,  there  will  be  a  Judgment  of  nonsuit. 

APPEAL  troiu  the  Fourth  District  Court,  parish  of  Orleans.     TMard, 
J.     William  Grant,  for  plaintiff  and  appellant,     i?.  H.  Marr,  for 
deiendants  and  appellants. 

Justices  concurring:  Lndeling^  Taliaferro,  Howell,  Wyly  and  Morgan. 
Morgan,  J.    Tobin^  one  of  the  defendants,  is,  or  was  on  the  twentieth 
Pebruary,  1868,  owner  of  the  Frank  Pargoud.     Williams,  the  other 
defendant,  was  his  clerk. 
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Eareka  iDsaranco  Company  v.  Tobin  aud  Williams. 

Tyler  &  Co.,  residiDg  at  Louisville,  Ky.,  are,  or  were  at  the  time 
above  desigDated,  iusurance  ageuta  for  some  Pittsburg  companies. 

Tobin^  being  about  to  leave  Louisville  with  his  siearaer,  madeappli- 
•cation  to  Tyler  &  Co.  to  effect  insurance  on  his  boat  for  $100,000. 
Tobin  sailed  from  Louisville  on  his  steamer,  bound  for  New  Orleans, 
before  the  insurance  was  effected  and  pending  negotiations  therefor. 
When  at  Memphis  he  received  a  letter  irom  Tyler  &  Co.,  saying  that 
the  insurance  could  be  had,  and  requesting  him  to  forward  his  notes 
for  the  premium  agreed  upon,  which  he  did.  The  notes  are  all  dated 
Pittsburg,  Pa.,  February  20,  1868,  although  they  were  sent  either  from 
Memphis  or  New  Orleans,  payable  to  the  order  of  Geo.  A.  Williams,  the 
-other  defendant  herein,  at  the  office  of  James  Tyler  &  Co.,  Louisville. 

The  object  of  this  suit  is  to  recover  on  some  ot  these  notes. 

It  is  in  proof  that  tiie  notes  sued  on  were  given  in  payment  of 
premiums  on  the  policies  wliich  were  to  have  been  obtained  by  Tyler 
•&  Co.  Some  ot  them  appear  to  have  been  given  by  Tyler  &  Co. 
directly  to  the  Eureka  company,  while  others  of  tliem  were  given  to 
the  Citizens'  Insurance  Company  and  the  Boatmen's  Fire  Insurance 
Company.  They  are  all  sued  upon,  however,  as  being  owned  by  the 
JSureka  company,  and  their  title  is  not  specially  denied. 

Tobin's  defense  is  want  of  consideration  in  this :  that  Tyler  &  Co. 
did  not  comply  with  the  instructions  he  had  given  them  with  reference 
to  the  risks  which  he  desired  to  be  insured  against.  That  at  the  time 
he  applied  to  Tyler  &.  Co.  to  effect  the  insurance  on  his  boat  they  ex- 
hibited to  him  certain  policies  issued  by  the  Eureka  company',  contain- 
ing certain  terms  and  stipulations  to  which  he  was  not  willing  to 
assent,  and  to  which  he  never  did  assent,  and  that  they  promised  to 
obtain  a  policy  which  would  accord  with  his  wishes,  which  they  never 
did.  And  he  denies  that  he  ever  received  the  policies  which  should 
■have  been  issued  to  him. 

Williams  says  that  he  was  merely  the  clerk  of  Tobin,  and  that  he  is 
without  interest  in  the  suit.     Further  he  adopts  Tobin's  answer. 

Tyler  &  Co.  were  the  agents  of  the  insurance  companies  in  effecting 
the  insurance  on  thePargoud;  they  were  their  agents  in  contracting 
'for  the  insurance ;  in  receiving  the  policies  and  in  receiving  the 
premiums — the  notes  given  therefor  being  payable  at  Tyler  &  Co.'s 
office.  It  was  to  the  Pittsburg  offices  that  Tyler  &  Co.  looked  for  their 
brokerage,  and  it  was  to  them,  through  his  associate,  Madeira,  that  it 
jseems  to  have  been  paid.  Unless,  therefore,  the  policies  were  issued 
in  accordance  with  Tobin's  instructions  aud  to  cover  the  risks  which 
he  desired  to  be  insured  against,  he  is  not  bound.  The  issue  that  the 
policies  were  never  issued  and  delivered  to  him,  was  expressly  tendered 
by  the  answer,  and  the  proof,  which  should  be  in  the  possession  of  the 
plaintiff,  is  not  to  be  found  in  the  record. 
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Enreka  Insarance  CompaDy  v.  Tobin  and  Williams. 

The  secretary  of  plaintiffs'  company  swears  that  the  policies  were 
issaed  to  Tyler  &  Co.,  through  Madeira,  his  associate,  at  Pittsburg' 
and  Tyler  &  Co.  acknowledge  the  receipt  of  a  letter  from  Madeira 
"conveying  policies  steamer  Prank  Pargoud  as  stated,"  but  from  what 
companies  these  policies  issued,  or  what  risks  they  covered,  he  does 
not  say.  Neither  have  tlie  plaintiffs  produced  a  copy  of  the  policies 
Issued  upon  the  faith  of  the  premiums.  These  copies  must  certainly 
have  been  in  their  possession  or  under  their  control. 

E.  D.  Tyler,  who  seems  to  have  conducted  the  negotiation  for  Tyler 
6l  Co.,  swears  that  he  sent  the  policies  to  Tobin  from  Louisville  '*  by 
mail  or  perhaps  by  express,"  and  that  his  recollection  is  that  Tobin 
acknowledged  their  receipt,  but  the  letter  of  acknowledgment,  wliich 
should  have  been  in  his  possession,  is  not  produced. 

Now  Tobin  swears  that  in  the  letter  which  he  received  at  Memphis, 
and  which  has  already  been  referred  to,  Tyler  &  Co.  wrote  him  that 
part  of  the  policies  had  been  received }  that  they  wore  not  in  accord- 
ance with  the  understanding  between  Tyler  &  Co.  and  himself,  and 
that  they  had  been  returned  to  the  office  to  be  changed ;  that  some 
time  after  he  receive  d  a  package  from  Tyler  &  Co.  containing  policies 
of  insurance ;  that  the  package  was  given  to  Williams,  clerk  of  the 
boat,  and  put  away  in  an  iron  safe ;  that  the  package  containing  the 
policies  remained  in  the  safe  for  some  months  before  he  examined 
them  ;  that  he  then  went  carefully  over  them  with  Williams,  and  found 
that  the  policies  from  the  three  offices  to  which  the  notes  sued  on  in  this 
case  were  given  were  not  in  the  package,  and  had  never  been  in  his  pos- 
session ;  and  that  Williams,  who  did  all  his  correspondence,  wrote  to 
Tyler  informing  him  of  the  fact,  and  that  he  received  no  answer. 
Williams  swears  to  the  same  facts. 

This  evidence  is  entirely  uncontradicted. 

It  was  in  the  power  of  plaintiff  to  show  the  instructions  under 
^hich  Tyler  &  Co.  were  authorized  to  obtain  Tobin's  insurance ;  it  was 
in  their  power  to  show  not  only  that  the  policies  had  issued,  but  that 
they  covered  the  risks  the  defendant  wished  to  insure  against,  and 
they  should  have  shown,  if  the  fact  existed,  that  Tyler  &  Co.,  who 
were  their  agents,  not  only  received  the  policies,  but  that  they  for- 
'warded  them  to  the  defendant,  and  that  he  acknowledged  tlie  receipt 
thereof,  or  have  proved  that  they  came  into  his  possession.  In  our 
opinion  the  plaintiffs  have  not  made  out  their  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
he  judgment  in  favor  of  the  defendants,  as  in  case  of  nonsuit,  plain- 
tiffs and  appellees  to  pay  the  costs. 
Rehearing  i  efused. 
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The  objection  tliat,  irhes  the  release  bond  in  thia  case  was  signed  on  the  first  of  July,  1866^ 
there  was  no  law  authorizing  the  release  on  bond  of  property  provisionally  seized,  is  not 
well  taken.  It  was  authorized  by  the  act  of  the  si^th  July,  1867.  See  Revised  Statutes 
of  1870,  section  1914. 

As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not  be  proceeded  against,  until 
the  necessary  step « are  taken  to  enforce  Judgment  against  the  principal  debtor.   K.  C.  3066. 

But  when  a  change  happens  in  the  debtor's  estate,  so  that  execution  can  not  be  issued  against 
it,  the  judgment  creditor  may  proceed  at  once  against  the  surety. 

Where  the  condition  of  the  bond  to  release  property  provisionally  seized  is,  "  that  the  debtor 
shall  pay  such  judgment  as  may  be  rendered  against  him,"  the  fact  that  the  property  thnu 
seized  remains  in  the  hands  of  the  debtor  after  the  release  bond  was  given,  does  not  dia> 
charge  the  bond,  or  release  the  surety. 

APPEAL  from  the  Seventli  District  Court,  parish  of  Orleans.  Col- 
lens  J  J.  Alfred  Chrimaj  for  plaintiff  and  appellee.  O,  SchnUdtj 
for  defendant  and  appellant. 

Justices  concur,  ing :  Lndeliiig,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Wyly,  J.  The  plaintiff  had  judgment  in  the  Thiid  District  Court, 
on  second  of  July,  1868,  against  Louise  Nicholas,  for  $438  50,  recog- 
nizing his  lessor's  privilege  on  tlie  movables  provisionally  seized. 
Before  said  judgment  was  signed,  liowever,  the  said  Louise  died.  The 
suit  was  transferred  to  tlie  Second  District  Court,  and  there  the  judg- 
ment was  signed  contradictorily  with  curator  of  the  deceased. 

The  plaintiff  then  brought  this  suit  against  the  defendant,  the  surety 
on  the  bond  to  release  tiie  property  provisionally  seized  in  said  suit. 
After  a  general  denial,  the  answer  admits  the  signing  of  the  bond,  but 
denies  the  indebtedness  ot  the  party  whose  property  was  provisionally 
seized ;  and  avers  that  on  the  death  ot  the  said  Louise  Nicholas  all  the 
furniture  which  had  been  provisionally  seized  remained  in  her  posses- 
sion, was  duly  inventoried  and  delivered  to  the  curator  of  her  succes- 
sion, apd  by  virtue  thereof  **  the  aforesaid  bond  by  him  given  was 
discharged  and  annulled." 

The  court  gave  judgment  for  plaintiff  for  $41^8  50,  and  the  defend- 
ant appealed.  The  objection  set  up  in  the  brief  that  when  the  release 
bond  was  signed  on  first  July,  1808,  tliere  Was  no  law  to  authorize  the 
release  on  bond  of  jiroperty  provisionally  seized,  is  not  well  taken«  It 
was  authorized  by  the  act  of  bixth  July,  1867.  See  Revised  Statutes 
of  1870,  section  1914^ 

As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not  be 
proceeded  against,  until  the  necessary  steps  are  taken  to  enforce  pay- 
ment against  the  principal  debtor.     R.  C.  3066. 

But  when  a  change  happens  in  the  debtor's  estate,  so  that  execution 
can  not  be  issued  against  it,  the  judgment  creditor  may  proceed  at 
once  against  the  surety.  Alley  v.  Hawthorn,  1  An.  122;  Trimble  v. 
Birchta,  11  An.  271 ;  Murison  v.  Butler,  20  An.  5ia 
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The  plaintiflP,  therefore,  not  being  able  to  issue  execution  against 
the  succession  of  Louise  Nicholas,  had  the  right  to  proceed  against  the 
defendant,  her  judicial  surety,  to  make  him  liable  on  the  bond  given 
for  the  release  of  the  furniture  provisionally  seized. 

The  condition  of  the  bond  was.  '*  that  if  the  said  defendant  shall 
satisfy  such  judgment  as  may  be  rendered  against  her,  in  the  suit 
pending  as  above  mentioned,  then  this  obligation  to  be  void,  or  else  to 
remain  in  full  force." 

Now,  after  the  release  bond  was  given,  the  phqntfft'  prosecuted  his 
snit  to  final  judgment  against  the  said  Louise  Nicliolas  for  $438  50, 
and  it  has  not  been  paid.  There  may  have  been  irregularities  in  the 
proceeding  in  which  said  judgment  was  rendered ;  but  on  the  merits 
the  judgment  is  sustained  by  the  proof. 

The  fact  that  the  property  provisionally  seized  remained  in  the 
bands  of  the  debtor  after  the  release  bond  was  given,  did  not  dis- 
charge the  bond  or  release  the  surety.  TliaC  was  not  the  condition  of 
the  bond.  It  was  that  the  debtor  shall  pay  ^'such  judgment  as  may 
be  rendered  against  her.'^ 

That  Louise  Nicholas  died  after  judgment,  but  before  it  was  signed, 
and  that  it  was  transferred  to  the  Second  District  Court  and  there ^ 
signed  contradictorily  with  the  cuiator  of  the  deceased,  shows  nothing 
to  invalidate  the  judgment.     It  was  the  proper  mode  to  pursue.     We 
see  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


No.  4533. 

Succession  of  Meraday  Neal — Opposition  to  final  account  by  the 

Heirs  of  Franklin. 

Wliere  the  creditors  of  a  stiocemion  opposed  the  final  accoont  of  the  administratrix  of  said 
sacceaaion  on  the  ground  that  a  district  court  Judgment  lor  several  thousand  dollars  in 
their  iavor  was  not  placed  on  said  account  and  paid ; 

Held—That  the  administratrix  could  not,  in  the  parish  court,  dispute  the  final  Judgment 
against  her  in  behalf  of  the  opponents;  first,  because  a  Judgment  not  absolutely  void  can 
not  be  attacked  collaterally ;  second,  because  the  parish  court  can  not  revise  a  Judgment 
of  the  district  court,  and  also  because  the  parish  court  can  i  ot  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  Jurisdiction  ratione  materus. 

The  administratrix  should  not  have  omitted  to  place  the  claim  of  the  opponents  on  her  final 
account  and  to  provide  for  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  ot  the  opponents  by  a  third  party. 

APPEAL  from  the  Parish  Court,  of  the  parish  of  Rapides.    Baigre, 
J.    T,  C.  Manning,  for  administratrix.    Wm.  A.  Seay,  lor  opponents. 
Justices  concurring:  Lndeling,  Taliaferro,  Howell,  W>ly,  Morgan. 
Wyly,  J.     The  heirs  of  Franklin,  judgment  creditors  of  the  succes- 
noD  of  Meraday  Neal,  opposed  the  final  account  of  the  administratrix 
of  said  succession  because  their  claim  for  several  thonsiiud  dollars  was 
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The  objection  that,  when  the  release  bond  in  this  case  was  signed  on  the  first  of  Jaly,  1868, 
there  was  no  law  authorizing  the  release  on  bond  of  property  provisionally  seized,  is  not 
well  taken.  Tt  was  aathorized  by  the  act  of  the  sijcth  July,  1867.  See  Revised  Statutes 
of  1870,  section  1914. 

As  a  general  rule  the  judicial  surety,  a  solidary"-  obligor,  can  not  be  proceeded  against,  until 
the  necessary  step  *  are  taken  to  enforce  judgment  against  the  principal  debtor.    K.  C.  3066. 

But  when  a  change  happens  in  the  debtor's  estate,  so  that  execution  can  not  be  issued  against 
it,  the  judgment  creditor  may  proceed  at  once  against  the  surety. 

Where  the  condition  of  the  bond  to  release  property  provisionally  seized  is,  "  that  the  debtor 
shall  pay  such  judgment  as  may  be  rendered  against  him,"  the  fact  that  the  property  thus 
seized  remains  in  the  hands  of  the  debtor  after  Uie  release  bond  was  given,  does  not  dia- 
charge  the  bond,  or  release  the  surety. 

APPEAL  froQi  tbe  Seventli  District  Court,  parisli  of  Orleans.  Col- 
lenSf  J.  Alfred  Grima,  for  plaintiff  and  appellee.  O,  SehTiUdtt 
for  defendant  and  appellant. 

Justices  concur,  ing :  Ludeling,  Taliaferro,  Howell,  Wyly  and  Morgan. 

Wyly,  J.  Tbe  plaintiff  had  judgment  in  the  Tliiid  District  Court, 
on  second  of  July,  1868,  against  Louise  Nicholas,  for  $438  50,  recog- 
nizing his  lessor's  privilege  on  the  movables  provisionally  seized. 
Before  said  judgment  was  signed,  liowever,  the  said  Louise  died.  The 
suit  was  transferred  to  the  Second  Distiicb  Court,  and  there  the  judg* 
ment  was  signed  contradictorily  with  curator  of  the  deceased. 

The  plain. iff  tlien  brought  this  suit  against  the  defendant,  the  surety 
on  the  bond  to  release  tiie  property  provisionally  seized  in  said  suit. 
After  a  general  denial,  the  answer  admits  the  signing  of  the  bond,  but 
denies  the  indebtedness  ot  llie  party  whose  property  was  provisionally 
seized;  and  avers  that  on  the  death  ot  the  said  Louise  Nicholas  all  the 
furniture  which  )md  been  provisionally  seized  remained  in  her  posses- 
sion, was  duly  inventoried  and  delivered  to  the  cuiator  of  her  succes- 
sion, apd  by  virtue  thereof  **  the  aforesaid  bond  by  him  given  was 
discharged  and  annulled." 

The  court  gave  judgment  tor  plaintiff  for  $438  50,  and  the  defend- 
ant appealed.  The  objection  set  up  in  the  brief  that  when  the  release 
bond  was  signed  on  first  July,  18(i8,  there  was  no  law  to  authorize  the 
release  on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  ssixth  July,  1867.  See  Revised  Statutes 
of  1870,  section  191^ 

As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not  be 
proceeded  against,  until  the  necessary  steps  are  taken  to  enforce  pay- 
ment against  the  principal  debtor.     R.  C.  3066. 

But  when  a  change  happens  in  the  diditor^s  estate,  so  that  execution 
can  not  be  issued  against  it,  the  judgment  creditor  may  proceed  at 
once  against  the  surety.  Alley  v.  Hawthorn,  1  An.^  122;  Trimble  v» 
Birchta,  11  An.  271 ;  Murison  v,  Butler,  20  An.  5ia 
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The  plaintiff,  therefore,  not  being  able  to  issue  execution  against 
the  succession  of  Louine  Nicholas,  had  the  right  to  proceed  against  the 
defendant,  her  judicial  surety,  to  make  )»im  liable  on  the  bond  given 
for  the  release  of  the  furniture  provisionally  seized. 

The  condition  of  the  bond  was.  ''that  if  the  said  defendant  shall 
satisfy  such  judgment  as  may  be  rendered  against  her,  in  the  suit 
pending  ns  above  mentioned,  then  this  obligation  to  be  void,  or  else  to 
remain  in  full  force.'^ 

Now,  after  the  release  bond  was  given,  the  phiiiiU'ff  prosecuted  bis 
Buit  to  final  judgment  against  the  said  Louise  Nicholas  for  $438  50, 
and  it  has  not  been  paid.  There  may  have  been  irregularities  in  the 
proceeding  in  which  said  judgment  was  rendered;  but  on  the  merits 
the  judgment  is  sustained  by  the  proof. 

The  fact  that  the  property  provisionally  seized  remained  in  the 
hands  of  the  debtor  after  the  release  bond  was  given,  did  not  dis- 
charge the  bond  or  release  the  surety.  Tiiat  was  not  the  condition  of 
the  bond.  It  was  that  the  debtor  shall  pay  ''such  judgment  as  may 
be  rendered  against  her." 

That  Louise  Nicholas  died  after  judgment,  but  before  it  was  signed, 
and  that  it  was  transferred  to  the  Second  District  Court  and  there^ 
signed  contradictorily  with  the  cuiator  of  the  deceased,  shows  nothing 
to  invalidate  the  judgment.     It  was  the  proper  mode  to  pursue.     We 
see  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


No.  4533. 

Succession  of  Meraday  Neal — Opposition  to  final  account  by  the 

Heirs  of  Franklin. 

Wliere  the  creditors  of  a  suocesaion  opposed  the  final  acconnt  of  the  administratrix  of  said 
snccession  on  the  ground  that  a  district  court  Jadginent  for  sereral  thousand  dollars  in 
their  Javor  was  not  placed  on  said  account  and  paid ; 

Held — That  the  administratrix  could  not,  in  the  parish  court,  dispute  the  final  Judgment 
against  her  in  behalf  of  the  opponents;  first,  because  a  Judgment  not  absolutely  void  can 
not  be  attacked  collaterally ;  second,  because  the  parish  court  can  not  revise  a  Judgment 
of  the  district  court,  and  also  because  the  parish  court  can  i  ot  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  Jurisdiction  ratUme  materia. 

The  administratrix  should  not  have  omitted  to  place  the  claim  of  the  opponents  on  her  final 
acconnt  and  to  provide  for  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  ot  the  opponents  by  a  third  party. 

APP£AL  from  the  Parish  Court,  of  the  parish  of  Rapides.    Dai^re, 
J.    T.  C,  Manning,  for  administratrix.    Wm.  A,  Seay^  lor  opponents. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
Wylt,  J.    The  heirs  of  Franklin,  judgment  creditors  of  the  succes- 
sion of  Merada}'  Neal,  opposed  the  final  account  of  the  administratrix 
of  said  succession  because  their  claim  for  several  thousand  dollars  was 
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not  placed  od  said  account  and  paid.    They  opposed  every  item  of 
said  accouuty  and  prayed  that  it  be  not  homologateil  until  their  claiia 
be  placed  in  the  account  and  paid  according  to  law.     They  also  prayed 
for  a  rule  requiring  the  administratrix  to  sell  property  and  pay  their* 
judgment. 

The  answer  states: 

First — That  the  balance  due  on  the  judgment  in  favor  of  the  oppo- 
nents 18  only  $2r00,  as  will  appear  from  a  receipt  on  the  judgment  itself.. 

Second — A  considerable  part  of  the  balance  has  been  garnisheed  in 
respondent's  hands  by  a  creditor  of  one  of  the  opponents. 

Third — That  the  original  judgment  was  on  a  note  signed  by  her  as 
administratrix,  and  she  wk&  unable  to  bind  the  estate  thereby. 

Further  answering,  she  alleges  that  the  debt  or  claim  held  by  the- 
opponents  was  partly  prescribed  when  she  gave  the  note  upon  which 
they  obtained  judgment  subsequently.  The  court  maintained  the 
opposition  and  made  tlie  rule  absolute. 

It  appears  that  the  balance  due  the  opponents  on  their  judgment  ift 
only  $2800,  with  eight  per  cent,  per  annum  interest  thereon  from  the 
first  of  January,  1870,  and  it  was  so  stated  in  the  reasons  for  judg- 
ment; b..t  the  judge,  doubtless  through  inadvertence,  made  the  rule 
absolute  for  the  full  amount  of  the  judgment.  This  error  must  be^ 
corrected. 

The  administratrix  can  not  in  the  parish  court  attack  collaterally  the 
final  judgment  of  the  district  court  against  her  in  behalf  of  the  oppo- 
nents, for  two  reasons : 

First — Because  a  judgment  not  absolutely  void  can  not  be  attacked 
collaterally. 

Second — Because  the  parish  court  can  not  revise  a  judgment  of  the 
district  court.  Also,  because  the  parish  court  can  not  determine  a 
controversy  when  the  matter  in  dispute  exceeds  $500,  for  want  of 
jurisdiction  ratione  matericB, 

The  administratrix  should  not  omit  to  place  the  claim  of  the  oppo- 
nents on  the  account  and  to  provide  for  its  payment;,  because  the 
process  of  garnishment  has  been  resorted  to  against  one  of  the 
opponents  by  a  third  party. 

We  think  the  court  did  not  err  in  declining  to  homologate  the  final 
account  and  discharge  the  administratrix  until  the  amount  due  on  the 
judgment  ot  the  oi  ponents  be  paid. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
limiting  the  amount  due  the  opponents  to  twenty -eight  hundred  dol- 
lars, with  eiglit  per  cent,  per  annum  interest  thereon  from  first  day  of 
Jaiiuary,  1870,  and  as  thus  amended  let  the  judgment  be  affirmed.  It 
is  further  ordered  that  appellees  pay  costs  of  appeal. 

Rehearing  refused. 
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Haghes  v.  PipkiD. 

No.  4510. 
M.  W.  Hughes  v,  L.  M.  Pipkin. 

The  flfty-foarth  section  of  the  act  of  1870,  No.  100,  relating  to  elections,  repeals  section  1430- 
of  the  Revised  Statutes,  heing  section  No.  53  of  the  act  of  March  15, 1855,  prescribing  th 
mode  of  contesting  elections,  and  the  party  commissioned  under  the  provisions  of  said 
act  of  1870  is  prima  facie  entitled  to  the  otBce  he  claims. 

APPEAL  from  tJie  Fifth   District   Court,  parish  of  East  Feliciana. 
Posey,  J.     WicJcliffe  (&  Adams,  for  plaintiff  and  appellant.    McVea, 
Kernan,  Lyons  <&  Wedge,  for  defendant  and  appellee. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell  and  Morgan. 

Taliaferro.  J.  The  facts  ot  the  case  t»eem  to  be  that  Huglies  and 
Kilbourne  were  opposing  candidates  for  the  office  of  Parish  Judge  of 
East  Feliciana,  at  the  general  election  held  in  November,  1872.. 
Hughes  being  returned  as  elected,  Kilbourne  on  the  twelfth  day  of 
November  brought  an  action  in  the  district  court  under  the  act  of  1855, 
claiming  that  he  was  legally  elected,  and  contested  the  election  as  be- 
tween himself  and  his  competitor,  setting  up  various  grounds  of  ille- 
gality and  irregularity  in  the  manner  ot  conducting  the  election.. 
Pending  this  contestation,  Hughes  filed  a  rule  in  the  same  court  oa 
the  twentieth  of  January,  1873,  on  the  defendant.  Pipkin,  to  compel 
him  to  vacate  the  office  and  give  possession  of  it  to  the  claimant  who 
was  commissioned  on  the  seventeenth  of  December,  1872,  by  P.  B.  S» 
Pinch  back,  then  acting  Governor  of  the  State.  Pipkin  answered, 
setting  up  various  exceptions  to  the  plaintiff^s  pretensions,  and  aver- 
ring that  he  was  holding  over  until  the  installment  of  his  successor  and 
that  he  was  not  otherwise  interested  than  in  discharge  of  his  duty  to 
hold  the  office  until  the  party  legally  declared  entitled  to  the  office 
presented  himself.  He  plead  in  defense  of  his  possession  all  the  de- 
fenses set  up  by  Kilbourne  in  his  petition  of  intervention  which  was 
rejected  by  the  court.  All  the  issues  between  the  plaintiff  and  Kil- 
bourne are  presented  in  this  case  between  the  plaintiff  and  the  defend- 
ant.  It  is  unnecessary  to  determine  all  the  exceptions  presented  by 
the  bills  found  in  the  record.  That  which  relates  to  the  plaintiff's 
commission,  on  the  ground  that  it  was  issued  in  less  than  fifty  days 
from  the  general  election  in  pursuance  of  which  it  was  issued,  and  on 
the  ground  that  the  commission  was  issued  by  an  incompetent  person^ 
who  is  only  a  private  citizen,  and  without  authority  as  Governor  of 
the  State,  was  properly  overruled  by  the  court. 

The  rule  taken  by  the  plaintiff  was  discharged.  The  plaintiff  there- 
upon took  this  appeal. 

The  only  question  presented  is,  does  the  fifty-fourth  section  of  the 
act  of  1870,  No.  100,  relating  to  elections  repeal  section  14.30  of  the 
Eevised  Statutes?  The  section  1430  of  the  Revised  Statutes,  being 
section  No.  53  of  the  act  of  March  15,  1855,  prescribing  the  mode  of 
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coDtes.iijg  elections,  provides:  *'That  the  Governor  shall  not  issue  a 
commission  until  forty  days  after  the  day  of  the  election  for  tlie  par- 
ishes within  one  hundred  and  fifty  miles  from  the  seat  of  government, 
and  filty  days  for  those  parishes  over  one  hundred  and  fifty  miles  from 
the  seat  of  government.  The  distance  to  be  computed  by  the  usually 
traveled  route." 

The  last  clause  of  the  filty -fourth  section  of  the  act  of  1670,  pro- 
vides that,  *'the  Governor  shall  within  thirty  days  thereafter  issue 
-commissions  to  all  ofiicers  thus  declared  elected,  who  are  required  by 
.law  to  be  commissioned."  By  the  act  of  1870,  as  well  as  by  the  act  of 
1872,  the  Governor  is  required  to  issue  the  commissions  within  thirty 
days  from  the  publishing  in  the  official  journal  the  returns  of  the  elec 
tion.  By  the  act  of  1855  the  Legislature  prohibits  the  Governor  from 
•isauing  commissions  sooner  than  forty  days,  in  one  case,  and  fifty  days 
dn  another  case.  These  two  acts  clearly  conflict  in  one  particular  on 
the  same  subject  matter,  and  that  is,  in  regard  to  the  time  to  be  ob- 
iServed  by  the  Governor  in  the  issuing  of  commissions.  Here  is  a 
point  of  direct  collision.  We  can  not  give  effect  to  both  enactments. 
We  are,  however,  relieved  from  the  dilemma  by  the  last  section  of  the 
act  of  1870,  which  provides  '*  that  all  laws  or  parts  of  laws  contrary  to 
the  provitiiond  of  this  act,  and  all  laws  relating  to  the  same  subject 
imatter  are  hereby  repealed,  and  that  this  act  take  effect  from  and 
.alter  its  passage." 

The  plaintiff  was  duly  commissioned  under  the  provisions  ot  the 
last  act,  And  prima  facie  is  entitled  to  the  office  in  controversy. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
•the  district  court  be  annulled  and  reversed.  It  is  ordered  that  the  rule 
be  made  absolute;  and  that  the  defendant,  L.  M.  Pipkin,  vacate  the 
•office  of  Parish  Judge  of  the  parish  of  East  Feliciana,  and  cease 
•to  discharge  the  duties  thereof,  and  that  he  deliver  the  said  office  with 
all  the  papers,  records  and  archives  appertaining  thereto  to  the  plain- 
<tiff,  the  defendant  and  appellant  paying  costs  in  both  courts.  This 
decree  is  in  no  manner  to  prejudice  the  rights  of  the  contestant,  Kil- 
bourne,  in  any  proceedings  he  may  have  instituted,  or  may  hereafter 
institute  according  to  law  in  support  of  any  claim  or  right  he  may 
have  to  the  said  office. 


Wyly,  J.,  disseniing.  This  being  a  proceeding  by  rule,  under  act 
■approved  fifteenth  January,  1873,  to  obtain  possession  of  the  office  of 
parish  judge  of  the  parish  of  East  Feliciana,  I  think  the  action  should 
fail,  because  said  statute  is  unconstitutional  and  void.  My  reasons  for 
this  conclusion  I  had  occasion  to  express  in  the  case  of  Morgan  v,  Ken- 
nard,  lately  decided,  and  I  now  refer  to  my  dissenting  opinion  in  that 
«ase  in  support  of  the  position  I  take  in  this  case. 
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Bat  leaving  out  of  view  the  objection  to  the  form  of  the  proceeding, 
I  think  on  the  merits  tbe  case  is  with  the  defendant. 

The  defendant  contends  that  the  commission  issued  to  the  plaintiff 
juod.  apon  which,  a&  prima  facie  proof,  he  seeks  to  get  possession  of  the 
•office  occupied  by  him,  is  utteily  null  and  void,  and  was  not  contem- 
plated by  the  statute  under  which  the  rule  herein  %7as  taken,  because 
said  commission  was  issued  contrary-  to  a  prohibitory  law. 

Rilbourne  and  Huglies  were  opponents  at  the  election  held  on  the 
fourth  day  of  November,  1872,  for  the  office  of  parish  judges  and  pur- 
suant to  the  provisions  of  the  Revised  Statutes  of  1870  on  the  subject  of 
contested  elections,  Rilbourne  instituted  a  regular  contested  election 
suit  against  Hughes,  and  notified  the  Governor  thereof,  that  no  com- 
mission might  issue  pending  the  controversy.  Notwithstanding  which 
and  notwithstanding  the  prohibition  of  section  1430  of  said  Revised 
Statutes,  the  Governor  issued  a  commission  to  the  said  Hughes. 

The  defendant,  the  incumbent,  holding  over  under  article  122  of  the 

»  constitution,  has  the  right  to  resist  the  pretensions  of  the  plaintiff,  if 

iihe  commisf^ion,  which  he  presents  as  his  prima  facie  right  to  the  office, 

was  issued  contrary  to  a  prohibitory  law,  because  what  is  done  in 

-contravention  of  a  prohibitory  law  is  an  absolute  nullity. 

The  law  on  the  subject  of  '*  contested  elections,'*  section  1421  Revised 
Statutes,  provides  that :  "  Within  ten  days  after  the  election,  the 
party  contesting  shall  present  to  the  court,  and  which  shall  be  filed,  a 
petition,  signed  by  at  least  twenty  of  the  voters  of  the  parish,  *  «  « 
praying  the  court  to  examine  the  facts  and  decide  thereon.'' 

Section  1422:  '*  After  ten  days  from  the  date  of  service  of  the  peti- 
tion of  tbe  contestant,  *  *  *  the  adverse  party  shall  be  bound  to 
answer,  and  the  issue  thus  formed  shall  be  proceeded  with  summarily 
before  the  court  and  jury.  Tiie  trial  shall  be  conducted  and  submitted 
to  the  jury  according  to  the  laws  by  which  other  jury  trials  are 
governed.  ♦  •  •  The  jury  shall  have  power  to  determine  by  their 
verdict  which  of  the  parties  is  entitled  to  the  office,  or  to  refer  the 
same  again  to  the  people.  The  court  shall  have  no  power  to  grant  a 
Dew  trial  as  in  other  case.<«,  and  no  appeal  shall  be  allowed." 

Section  1423  provides  that:  ''The  judgment  rendered  upon  the  first 
Ending  of  the  jury  shall  be  final;  and  on  certifying  the  same  to  the 
Governor  a  commission  shall  be  issued  by  him  in  favor  of  the  person 
in  whose  favor  the  verdict  may  be." 

Section  1424  declares  that:  ''If  the  finding  of  the  jury  be  in  favor 
of  a  new  election,  the  sheriff  or  coroner  may  proceed  to  hold  an  elec- 
tion, etc.,  etc.'' 

Section  1430  provides  that :  "  The  Governor  shall  not  issue  a  com- 
mission until  forty  days  after  the  day  of  election,  for  the  parishes 
^within  one  hundred  and  fifty  miles  from  the  seat  of  government,  and 
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fifty  days  for  those  parishes  over  one  hundred  and  fifty  miles  from  the 
seat  of  goverDment.  The  distance  to  be  computed  by  the  usual 
traveled  route.  On  the  successful  candidate  furnishing  to  the  Grov- 
eruor  a  copy  of  the  judgment  of  the  court  in  his  favor,  duly  certified 
by  the  clerk,  dated  after  the  last  day  of  the  term,  the  Governor  shall 
immediately  issue  a  commission  to  such  successful  party.  The  certificate 
of  the  clerk  showing  either  that  the  contest  has  been  abandoned  or  the 
right  to  prosecute  is  lost  by  non-compliance  with  the  provisions  of 
law,  the  Governor  shall  issue  his  commission  in  favor  of  the  person  in 
whose  favor  the  certificate  of  election  has  been  granted.  In  either 
case  the  Governor  shall  only  issue  the  commission  upon  the  party 
complying  with  the  other  requirements  of  law." 

By  the  express  terms  of  the  law  the  Governor,  who  was  notified 
that  Hughes^  election  was  contested,  had  not  the  right,  indeed  he 
was  prohibited  from  issuing  a  commission  until  the  controversy  was 
settled. 

The  commission,  therefore,  obtained  by  Hughes  in  contravention, 
of  a  prohibitory  law  being  an  absolute  nullity,  furnishes  uot  even 
pnma facie  proof  of  titlu  to  the  oflSce  in  dispute;  and  for  that  reason 
he  must  fail  in  his  demand  on  the  merits.  But  the  plaintiff  contends,, 
and  the  majority  of  the  court  decides,  that  that  part  of  the  law  on  the 
subject  of  *' contested  elections''  forbidding  the  Governor  to  issue 
commissions  in  contested  election  cases,  pending  such  controversies, 
was  repealed  by  the  statute  approved  sixteenth  of  March,  1670,  being 
act  No.  100  of  the  acts  of  1870.  And  section  eighty-five  is  referred  to 
to  establish  the  position.  It  declares :  *'  That  all  laws  or  parts  of  laws 
contrary  to  the  provisions  of  this  act,  and  all  laws  relating  to  the  same 
subject  matter  are  hereby  repealed,  and  that  this  act  shall  take  effect 
from  and  after  its  passage." 

In  order  to  determine  the  subject  matter  of  the  act  let  us  look  to  its 
title.  It  is  **  An  Act  to  regulate  the  conduct  and  to  maintain  the  free- 
dom and  purity  of  elections ;  to  prescribe  the  mode  of  making  and 
designating  the  ofiicers  who  shall  make  the  returns  thereof;  to  prevent 
fraud,  violence,  intimidation,  riot,  tumult,  bribery,  or  corruptioB  at 
elections,  or  at  registration  or  revision  of  registration ;  to  limit  the 
powers  and  duties  of  the  sheriffs  of  the  parishes  of  Orleans  and  Jeffer- 
son ;  to  prescribe  the  powers  and  duties  of  the  board  and  officers 
of  tlie  Metropolitan  Police  in  reference  to  elections ;  to  prescribe  the 
mode  of  entering  on  the  rolls  of  the  Senate  and  House  of  Representa- 
tives the  names  of  members ;  to  empower  the  Governor  to  preserve 
peace  and  order;  to  enforce  the  laws;  to  limit  the  powers  and  duties- 
of  the  mayors  of  the- cities  of  New  Orleans  and  Jefferson  with  regard 
to  elections;  to  prohibit  district  or  parish  judges  from  issuing  certaii^ 
writs  to  commissi  oners  of  election ;  to  make  an  appropriation  for  the 
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expenses  of  the  next  revisioD  of  the  registration  and  of  the  next  elec- 
tion, and  to  enforce  article  one  hundred  and  three  of  the  constitution." 

It  was  not  the  object  of  the  act  to  repeal  the  sections  of  the  Revised 
Statutes  of  1870,  on  the  subject  of  '' contested  elections/'  to  which  I 
have  referred,  because  this  is  not  mentioned  in  the  title  of  the  act  No. 
100  of  the  acts  of  1870,  as  one  of  its  objects.  And  if  the  repealing 
clause  be  considered  sufficiently  comprehensive  to  embrace  those  sec- 
tions of,  the  Revised  Statutes,  that  part  of  the  repealing  clause  would 
contravene  article  114  of  the  constitution  and  be  void,  because  such 
an  object  is  not  expressed  in  the  title  of  the  act. 

But  the  repealing  clause  only  repeals  all  laws  upon  ''  the  same  sub- 
ject matter."  There  is  nothing  in  the  statute  upon  the  subject  matter 
of  "  contested  elections." 

The  only  law  upon  the  subject  matter  of  '*  contested  elections  "  is  to 
be  found  under  that  title  or  heading  in  the  Revised  Statutes,  approved 
fourteenth  day  ot  March,  1870. 

Now,  can  it  be  seriously  contended  that  on  the  sixteenth  March,  only 
two  days  after  ilie  approval  of  the  Revised  Statutes,  the  lawgiver 
intended  to  repeal  the  enactment  on  the  subject  of  **  contested  elec- 
tions," when  he  passed  the  act  No.  100  entitled  '^  an  act  to  regulate 
the  conduct  and  maintain  the  freedom  of  elections,"  etc. ;  in  which  act 
there  is  not  one  word  on  the  subject  of  contested  elections  and  there 
18  no  such  object  expressed  in  the  title. 

Is  the  \\ill  of  the  lawgiver  in  regard  to  contested  elections  to  be 
considered  revoked  because,  two  days  after  giving  it,  he  sees  fit  to 
prescribe  a  general  rule  to  regulate  the  conduct  of  elections  Y  I  think 
Dot.  The  two  laws  have  separate  and  distinct  objects.  One  to  regu- 
late the  manner  of  holding  an  election  and  the  other  to  remedy  an  evil 
that  may  arise  out  of  that  election.  But  it  is  contended  that  the 
repealing  clause  of  act  No.  100  of  the  acts  of  1870  only  repeals  that 
part  of  the  law  forbidding  the  issuing  of  the  commission  by  the  Gov- 
ernor pending  a  contested  election  case. 

To  this  the  reply  is.  that  if  it  repeals  any  part  of  the  contested  elec- 
tion law  it  repeals  the  whole,  because  in  order  to  give  effect  to  the 
clause  repealing  ^'  all  laws  on  the  same  subject  matter,"  it  must  be  held 
that  the  sections  of  the  Revised  Statutes  on  the  subject  of  contested 
elections  are  '^  on  the  same  subject  matter." 

Now,  can  it  be  presumed  that  the  lawgiver  intended  to  repeal  the 
law  upon  the  subject  of  contested  elections,  and  leave  no  remedy  for 
the  evil  said  law  was  intended  to  correct?  Surely  not.  Such  an  in- 
tention can  not  fairly  be  deduced  from  the  language  of  the  law,  and  it 
i8  not  in  express  terms  declared. 

But  it  is  contended  that  if  act  No.  100  does  not,  in  express  terms, 
repeal  the  law  upon  the  subject  of  contested  elections,  it  does,  by 
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implication,  repeal  that  part  of  it  forbidding  the  issuing  of  the  com- 
mission pending  a  contested  election  suit.  And  in  support  of  this 
position,  that  portion  of  the  law  is  cited  wherein  the  Qovernor  is 
authorized  to  issue  commissions  within  thirty  days  after  the  promul- 
gation  of  the  returns  of  the  election,  **  to  all  officers  thus  declared 
elected,  who  are  required  to  be  commissioned." 

The  repeal  of  laws  by  implication  is  not  favored ;  and  where  two 
statutes,  having  different  objects  in  view,  conflict  in  some  uf  their 
provisions,  it  is  a  sound  rule  of  construction  to  interpret  the  two  laws 
so  as  to  give  effect,  if  possible,  to  both. 

Here  the  law  is,  that  the  Governor  shall  issue  commissions  to  all 
officers  returned  as  elected  within  thirty  days  after  said  return.  This 
is  the  general  rule;  and  it  has  no  application  to  cases  of  contested 
election;  because  there  is  nothing  in  the  law  showing  that  such  was 
the  intention  of  its  authors,  and  because  the  time  when,  and  ihe  con- 
ditions upon  which  commissions  might  issue  in  contested  election 
cases,  were  expressly  provided  for  in  a  previous  law,  to  wit;  the  Re- 
vised Statutes  approved  two  days  before,  March  14,  1870.  It  is  there 
provided  t^at,  "the  judgment  rendered  upon  the  first  finding  of  the 
jury  shall  be  final,  and  on  certifying  tlie  same  to  the  Qovernor,  a  com- 
mission shall  be  issued  in  favor  of  the  person  in  whose  favor  a  verdict 
may  be.^'  "  On  the  successful  candidate  furnisliing  to  the  Governor  a 
copy  of  the  judgment  of  the  court  in  liis  favor,  the  Governor  shall 
immediately  issue  a  commission  to  such  successful  candidate." 

Here,  Hnghes  in  advance  of  the  trial  of  the  contested  election  suit, 
procures  from  the  Governor  a  commission  for  the  office  of  parish  judge, 
and  upon  this  he  claims  possession  of  the  office.  Suppose  he  is  suc- 
cessful in  the  contested  election  suit,  will  the  Governor  be  required  to 
issue  to  him  another  commission  on  being  furnished  with  a  copy  of  the 
judgment  in  his  favor?  Suppose  his  opponent  gets  judgment  that  he 
was  the  successful  candidate,  of  course  the  Governor  must  issue  to 
him  a  commission  immediately  on  receipt  of  a  copy  of  the  judgment. 
Then  there  will  be  two  commissions,  two  titles,  issued  lor  the  same 
office,  Hughes  being  in  possession.  Will  his  opponent  be  compelled  to 
resort  to  a  suit  under  the  intrusion  act  to  get  the  possession  ?  Can  a 
party,  pending  a  controversy  for  the  title  and  possession  of  an  office,  be 
compelled  to  resort  to  another  action  to  obtain  the  possession  which 
his  adversary  gained  or  took  pending  the  action  ?  Suppose  the  jury 
should  find  that  there  was  no  legal  election  of  either  of  the  contest- 
ants and  ''refer  the  snme  agtiin  to  the  people,"  will  Hughes,  who  was 
never  elected,  be  permitted  to  administer  the  office  of  parish  judge! 
In  m}'  opinion  all  the^e  difficulties  will  be  obviated  by  simply  giving 
effect  and  meaning  to  both  laws,  to  wit:  by  holding  that  act  No.  100 
refers  to  elections  not  pending  in  a  contested  election  suit.    In  such 
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cases  the  Governor  shall  issue  comioissioDS  within  thirty  dajs  after 
the  returns.  This  is  the  general  rnle.  The  exception  is  where  the 
Governor  is  notified  that  there  is  a  contested  election  suit  pending. 
In  such  case  it  is  neither  the  express  nor  implied  intention  of  the  law 
to  give  either  of  the  contestants  the  title  or  the  possession  of  the  office 
till  the  controversy  is  judicially  determined. 

For  the  reasons  stated  I  deem  it  my  duty  to  dissent  in  this  case. 


No.  2753.  JJ  i5«jjj, 

H.  Peychaud,  Liquidator,  v,  Arnold  Weber. 

On  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  matter  in  dispute  does  not  exceed 
five  hundred  dollars,  the  amount  of  defendant's  liabilities  on  a  stock  note  as  stockholder 
in  a  company  will  determine  the  Jurisdiction  of  the  court  and  not  the  percentage  claimed 
thereon.  It  must  be  first  ascertained  if  be  is  liable  on  the  stock  note  itself,  aa  alleged  in 
the  petition. 

When  the  ob|ect  of  a  suit  is  to  provide  the  means  of  paying  the  debts  of  a  company,  it  is 
unnecessary  to  decide  on  an  exception  to  the  jurisdiction,  whether  the  State  conrta  can, 
settle  the  afflidrs  of  an  insolvent  corporation. 

A  stockholder  can  not,  when  sued,  call  into  question  the  name  borne  by  a  company  and  meo- 
tiuned  in  his  stock  note  at  the  time  it  was  given,  and  it  rests  with  him  to  show  that  the 
contribution  called  for  is  not  needed. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Thiard^ 
J.    A,  <&  P.  Bohert,  for  plaintiff  and  appellee.    M,  Oriooi,  for 
defendant  and  appellant. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concurring :     Ludeling,  Taliaferro^  Howe. 

Ludeling,  C.  J.  The  appellee  has  moved  to  dismiss  this  appeal  on 
the  ground  that  tlte  matter  in  dispute  does  not  exceed  five  hundred 
dollars. 

The  plaintiff  sued  defendant  to  make  him  contribute  twenty  per 
centnm  on  his  stock  note,  which  plaintiff  avers  defendant  executed  in 
favor  of  the  Great  Southern  and  Western  Life  Accident  Marine  and 
Fire  Insurance  Company  for  $800. 

The  defendant  denied  any  indebtedness  to  the  plaintiff.  It  seems 
clear  that  before  decreeing  the  defendant  to  pay  the  twenty  ptr  centum 
demanded  now,  it  must  be  ascertained  whether  he  is  liable  as  a  stock- 
holder to  the  extent  of  $800,  as  alleged  in  the  petition.  The  matter 
in  dispute  then  exceeds  five  hundred  dollars.  2  An.  909,  Williams  v. 
Vance;  15  An.  521,  N.  S;  and  T.  R.  K.  Co.  v.  Hamilton.  Article  74 
Constitution. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


Wtly,  J.,  dissenting.    The  plaintiff|  the  liquidator  of  an  insolvent 
insurance  company,  alleges  that  when  he  tooK  charge  of  the  corpora- 
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tioD  there  were  no  funds  to  pay  itB  debts,  which  amounted  to  some 
forty  thousand  dollars;  **  that  your  petitioner  in  his  official  capacity 
deman^ied  from  each  of  the  stockholders  of  said  compary  payment 
into  his  hands  of  a  sum  eqnal  to  twenty  per  cent,  on  the  amount  due 
on  their  stock  notes,  with  which  demand  said  stockholders  have  re- 
fused and  neglected  to  comply.  That  Arnold  Weber  of  this  city  is 
a  subscriber  to  said  corporation  for  ten  shares  of  its  stock  and  has  fur- 
nished, given  and  delivered  to  said  corporation  his  stock  note  for  the 
Slim  of  eight  hundied  dollars,  dated  eighteenth  April,  1867,  and  pay- 
able on  demand.  *'  That  said  Arnold  Weber  is  therefore  indebted  to 
said  company,  according  to  the  call  made  by  your  petitioner,  in  the  sum 
of  one  hundred  and  sixty  dollars,  being  twenty  per  cent,  on  the  amount 
of  his  said  note,  and  being  his  proportion  towards  the  payment  of  the 
debts  of  said  company. 

Wherefore  petitioner  prays,  the  premises  being  considered,  that  the 
said  Arnold  Weber  be  cited  herein,  and  that  alter  due  proceedings  had 
he  be  condemned  to  pay  your  petitioner,  in  his  official  capacity,  the  sum 
of  one  hundred  and  sixty  dollars  with  legal  interest  Irom  judicial  de-^ 
maud  and  costs  of  suit." 

The  answer  is  a  general  denial,  and  a  special  denial  that  the  defend- 
ant is  a  stockholder  and  in  any  manner  responsible  for  the  debts  of  the 
corporation  as  charged  j  **and  if  lurther  answer  be  necessary,  this 
respondent  denies  that  plaintiff  has  any  causae  of  action  against  him, 
and  even  were  he  a  stockholder  in  said  insurance  company,  he  could 
not  be  heM  responsible  as  charged,  as  the  plaintiff  has  not  filed  a  tab- 
leau or  statement  of  the  claims  against  said  association,  whether  real 
or  pretende<J,  so  as  to  enable  the  stockholders  to  ascertain  what  pro- 
portion each  stockholder  would  have  to  contribute  towards  the  pay- 
ment or  liquidation  of  said  indebtedness,  and  it  is  only  by  that  means 
that  a  necessity  of  a  contribution  can  bo  shown  as  against  the  stock- 
holders and  the  amount  to  be  paid.  Wherefore  he  prays  to  be  dis- 
missed hence  with  costs  " 

From  the  ph  adings  it  will  be  observed  tliat  the  suit  is  for  a  money 
judgment.  The  matter  in  dispute  is  the  sum  demanded  of  the  defend- 
ant. That  ^'um  the  plaintiff  alleges  is  one  hundred  and  sixty  dollars, 
and  for  which  he  prays  judgment. 

There  is  no  reconventional  demand  set  up,  the  prayer  of  the  answer 
being  simply  that  the  defendant  **  be  dismissed  hence  with  costs." 

The  contest  is,  not  to  determine  whether  or  not  the  defendant  sub- 
scribed for  ten  shares  of  stock  and  executed  the  note;  that  might  be, 
and  yet  plaintiff  would  have  no  cause  of  action,  as  in  case  the  com- 
pany had  assets  sufficient  to  pay  its  debts,  or  in  the  event  its  creditors 
should  permit  their  claims  against  the  corporation  to  become  pre- 
scribed, voluntarily  remitted,  or  otherwise  extinguished. 
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The  prayer  of  the  petition  is,  not  for  a  decree  that  the  defendant  is 
41  stockholder  and  has  executed  a  certain  note,  bat  that  the  defendant 
-^^  be  condemned  to  pay  yonr  petitioner  one  hundred  and  sixty  dollars 
with  legal  interest  from  judicial  demand  and  costs  of  suit." 

The  prayer  of  the  petition  determines  the  character  of  the  action. 
In  it  we  also  ascertain  the  sum  in  controversy. 

It  matters  not  out  o\  what  contract  the  sum  demanded  arose; 
whether  it  is  part  of  a  large  or  a  small  contract;  whether  the  note  in  a 
suit  is  one  of  a  series  executed  in  a  large  contract  of  sale  or  not,  it  is 
the  sum  demanded  in  the  suit ;  it  is  the  amount  of  the  note,  if  that  be 
■the  basis  of  the  action,  regardless  ot  the  dimensions  ot  the  contract  of 
sale  out  of  which  it  sprung,  that  constitutes  the  amount  in  controversy, 
4ind  the  amount  in  controversy  and  not  the  dimensions  of  the  contract 
out  of  which  it  arose,  must  alone  be  considered  in  ascertaining  the 
Jurisdiction  of  this  court.  Very  often  in  large  contracts,  small  snms 
are  required  to  be  paid  in  installments ;  yet  in  a  siyt  to  enforce  the 
payment  of  one  installment,  I  apprehend  the  amount  of  that  install- 
ment, and  not  the  amount  of  the  contract  out  of  which  it  proceeded, 
would  be  considered  in  order  to  ascertain  the  jurisdiction  of  the  court. 

In  the  case  before  us  the  plaintiff  has  no  action  for  the  amount  of 
the  note  of  $800.  He  lias  no  right  to  collect  that.  The  cause  of  action 
is  not  the  note,  it  is  the  obligation  of  each  stockholder  to  contribute 
his  share  to  pay  the  debts  ot  the  insolvent  corporation.  This  is  the 
obligation  sought  to  be  enforced,  and  which  the  defendant  contends 
should  not  be  enforced,  that  forms  the  basis  of  the  present  action. 

As  a  stockholder  the  defendant  had  the  riglit  to  participate  in  the 
profits  of  the  company  in  proportion  to  the  amount  of  the  stock  sub- 
scribed by  him,  so  likewise  he  incurred  the  legal  obligation  to  con- 
tribute his  share  to  relieve  the  company  of  its  losses  or  debts. 

This  legal  obligation  to  contribute  amounts  to  one  hundred  and 
sixty  dollars  as  alleged  by  the  plaintiff.  It  is  the  amount  in  dispute 
which  being  less  than  five  hundred  dollars  is  below  the  jurisdiction  of 
4Jus  court. 

I  believe  the  appeal  should  be  dismissed  for  want  of  jurisdiction, 
and  therefore  dissent  from  the  opinion  of  the  majority  of  the  court. 


On  the  Merits. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Howell,  J.  The  plaintiff,  as  commissioner  ot  the  Great  Southern 
and  Western  Life,  Accident,  Marine  and  Fire  Insurance  Company,  sues 
the  defendant  to  make  him  contribute  twenty  per  centum  on  his  stock 
note,  given  to  the  Great  Southern  and  Western  Insurance  Company. 

The  defendant  excepts  to  the  authority  of  Peychaud  to  represent  the 
plaintiff  company  or  sue  on  the  note  given  to  one  company  to  pay 
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the  debts  of  another,  denying  that  any  proceedings  have  been  had 
against  the  Great  Southern  and  Western  Life  and  Accident  Company 
to  forfeit  its  charter  and  appoint  a  liquidator.  He  also  excepts  to  the 
jurisdiction  of  the  court  a  qua  over  the  proceedings  for  the  forfeiture 
ot  the  charter  and  appoiDtment  of  a  commissioner,  because  the  said 
proceedings  showed  the  said  company  to  be  insolvent,  and  the  United 
States  District  Court  alone  had  jurisdiction  thereof. 

The  answer  to  the  first  branch  of  tbe  exceptions  is  that  the  record 
shows  the  Great  Southern  &  Western  Life,  Accident,  Marine  and  Fire 
Insuiance  Company  and  the  Great  Southern  and  Western  Insurance 
Company  are  one  and  the  same  corporation,  the  names  and  kinds  of 
business  having  been  changed  by  notarial  acts  duty  recorded;  and  that 
the  appointment  of  Peychaud  as  commissioner  embraces  the  affairs 
under  each  modification  of  the  charter. 

If  there  be  any  force  in  the  second  exception  it  comes  too  late.  Bat 
the  very  object  of  this  suit  is  to  provide  the  means  ot  paying  the  debta 
of  the  company,  and  it  is  unuecessar^-  to  decide  whether  the  State 
courts  can  settle  the  affairs  of  an  insolvent  corporation. 

Upon  the  merits  the  case  is  made  out  against  the  defendant.  He 
gave  his  stock  note  to  the  company  at  the  time  it  bore  the  name  men- 
tioned in  the  note,  and  it  rested  with  Iiim  to  show  that  the  contribution 
called  for  is  not  needed. 

Judgment  affirmed. 


U^  No.  2822. 

E.  J.  Hart  &  Co.  v.  John  Nixon  &  Co. 

Where  a  judgment  by  default  was  entered  before  the  delay  required  by  law  had  expired,  \t 
will  not  be  maintained  as  valid  on  the  ftround  that  it  was  not  made  final  until  after  the 
usual  delays  and  that  the  defendant,  having  thereby  suffered  no  injury,  can  not  complain. 

The  words  ''ordinary  course  of  practice"  mean  that  the  course  which  is  positively  com- 
manded by  the  law  shall  be  pursued^ 

There  is  no  difTerence  between  entering  a  default  a  day  too  soon  and  confirming  a  default  a 
day  to(i  Huou.    One  delay  is  as  imperative  as  tlie  other. 

There  is  no  issue  Joined  when  the  Judgment  by  default  haa  been  improperly  entered,  and 
the  Judgment  iu  confirmation  has  nothing  to  rest  upon. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  UiSardf 
J.  H.  J,  Leovy  and  F,  A^  Monroe,  for  plaintififs  and  appellees. 
Hays  dc  New,  for  defendants  and  appellants. 

Justices  concurring :  Ludeling,  Taliaferro,  Morgan  and  Wyly. 

Morgan,  J.  Plaintiffs  sue  the  firm  of  John  Nixon  &  Co.,  composed 
of  John  Nixon,  Jr.,  and  William  S.  Parham,  for  $13,989  13,  for  gooda 
sold  and  delivered. 

Before  the  institution  of  this  suit  the  firm  of  Nixon  &  Co.  was  dis- 
solved.   Nixon  alone  was  personally  cited. 

The  petition  was  filed  on  the  first  of  June,  1869  ^  citation  issued  on 
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the  same  day;  service  was  made  on  the  same  day.  On  the  eleventh 
of  June  default  was  entered  against  John  Nixon  and  John  Nixon  & 
Co.,  and  on  the  sixteenth  of  June  the  default  was  confirmed.  On  the 
fourth  of  April,  1870,  Jennie  C.  Nixon,  '^  administratrix  of  the  suc- 
cession of  John  Nixon,  deceased,"  applied  for  and  obtained  an  appeal 
from  the  judgment  rendered,  as  above  set  forth. 

A  defendant  is  allowed  ten  days  alter  service  of  petition  and  citation 
in  which  to  answer  the  demand  which  is  made  against  him.  "  In 
counting  the  ten  days,  neither  the  day  when  the  citation  has  been 
served,  nor  Ahe  day  when  the  delay  expires  are  included.'^  C.  P.  180. 
Plaintiff  was  not  entitled  to  a  default  until  the  twelith  of  June. 
Fowler  v.  Smith  1  Rob.  446. 

'^  A  judgment  by  default  taken  on  the  fifth  day  after  service  of  cita- 
tion on  the  defendants  and  afterwards  confirmed,  is  illegal  and  null." 
Arthar  and  another  v.  Cochran,  Tutor,  12  R.  43. 

*'  A  judgment  by  default,  made  final  in  eight  days  after  service  of 
citation,  must  be  reversed.'*     Williams  v.  Dunn,  2  An.  806. 

The  appellees  admit  that  in  the  ordinary  course  of  practice  the 
judgment  by  default  could  only  have  been  rendered  on  the  twelfth  of 
June,  but  they  contend  that  inasmuch  as  this  judgment  by  default  was 
not  confirmed  until  the  sixteenth  of  the  month,  the  appellant  has 
sufi^ered  nothing  and  can  not,  therefore,  complain.  They  also  contend 
that  there  is  a  difference  between  entering  a  default  a  day  to  soon  and 
confirming  a  default  a  day  before  it  is  due. 

But  it  seems  to  us  that  ''the  ordinary  course  6f  practice"  means^ 
that  course  which  it  is  positively  commanded  by  the  law  shall  be 
pursued,  and  that  when  the  law  says  that  a  default  may  be  entered 
against  a  person  who  has  been  legularly  cited  and  who  has  made  no 
answer  ten  days  after  citation,  it  not  only  does  not  allow  but  will  not 
permit  a  default  to  be  taken  nine  days  after  citation,  any  more  than  it 
would  one  day  thereafter.  Neither  do  we  see  any  difference  between 
entering  a  default  a  day  too  soon  and  confirming  a  default  a  day  too 
soon.  One  delay  is  as  imperative  as  tlie  other.  The  default  can  not  be 
entered  until  after  the  full  expiration  of  the  tenth  day  after  citation > 
the  default  can  not  be  confirmed  until  after  the  full  expiration  of  two- 
days  after  the  default  has  been  entered ;  one  follows  the  other,  and 
both  are  regulated  by  the  same  law  as  to  time. 

The  default  having  been  improperly  entered  there  was  no  issue 
joined  when  the  judgment  was  rendered.  There  was  nothing,  there- 
fore, for  the  judgment  to  rest  upon. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  below  be  avoided,  annulled  and  set  aside,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law.  Appellees  to  pay 
costs  of  appeal. 
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No.  4467. 
^TATE  OF  Louisiana  exrel.  Danikl  B.  Gorham  v.  F.  F.  Montgomery. 

Police  Juries  are  not  prohibited  from  appointing  a  district  attorney  pro  tempore  after  the  lapse 
of  the  thirty  days  mentioned  in  the  statnte  creating  that  office.  But  in  that  event,  the 
statute  confers  the  same  power  on  the  parish  Jndges,  and  the  party  that  first  ezerriaes 
the  powctr  exhausts  it.  The  purpose  of  the  law  is  to  guard  against  the  i  robability  of  a 
vacancy. 

A  police  Jury  is  not  a  legislative  bo<ly,  and  its  members  are  not  legislators  who  become >V(nefi 
officio  with  the  expiration  of  the  terms  for  which  they  were  elected  or  appointed,  but 
can  lawfully  administer  the  powers  confided  to  them  till  their  successors  are  elected  and 
qualified.    Revised  Statutes  of  1870,  sec  9606. 

The  term  of  office  of  tlie  District  Attorney  is  four  years,  and  the  District  Attorney  pro  tern, 
holds  office  for  the  same  period.    Revised  Statutes  of  1870,  sec.  1178. 

A  police  Juryman  is  not  an  officer  in  the  int«ndment  of  that  clause  of  the  constitution  pro- 
hibiting a  person  from  holding  more  than  one  office,  except  that  of  Justice  of  the  peace. 

'That  clause  of  the  constitution  applies  only  to  constitutional  offices,  and  does  not  prevent  • 
constitutional  officer  fh>m  holding  a  municipal  office. 

APPEAL  from   the  Thirteenth   District  Court,   parish  of  Carroll. 
Houghj  J.    Hiram  R,  Steele,  District  Attorney,  for  relator  and  ap- 
pellee.    W,  B.  Spencer  J  for  defendant  and  appellant. 

Justices  concurring :   Ludeling,  Taliaferro,  Howell,  Wyly,  Kennard. 

Wyly,  J.  The  District  Attorney,  on  the  information  of  D.  B.  Gor- 
ham brings  this  suit  in  the  name  of  the  State  under  the  intrusion  act, 
to  have  the  defendant  declared  an  intruder  into  the  office  of  district 
attorney  |>ro  tern,  and  to  have  snid  Gorham  decreed  to  be  entitled  to 
•said  office  and  inducted  therein.  The  demand  was  rejected  by  the 
>court  below  and  the  plaintiffs  have  appealed. 

It  appears  that  Gorham  was  appointed  in  December,  1870,  to  fill  the 
vacancy  occasioned  by  the  resignation  of  H.  W.  Drake,  and  that  he 
continued  to  administer  the  office  of  district  attorney  jpro  tem.  till  the 
twenty-fifth  November,  1872,  when  the  defendant  was  appointed  to 
«aid  office  by  the  police  jury  of  the  parish  of  Carroll  and  took  charge 
thereof,  after  qualifying,  according  to  law. 

The  relator  contends — 

First — That  his  term  of  office  had  not  expired  on  twenty -fifth  day 
of  November,  1872,  the  day  when  the  defendant  was  appointed  by  the 
police  jury. 

Second — That  the  police  jury  had  no  right  to  make  the  appointment 
because  under  the  law  the  appointing  power  was  alone  with  the  parish 
judge. 

Third — That  if  the  police  jury  had  power  to  appoint,  it  could  not 
exercise  it  on  the  day  of  the  appointment  of  the  defendant,  twenty- 
fifth  November,  1872,  because  that  body  being  a  legislative  body  was 
then  functus  officio^  the  terms  of  its  members  having  expired  before 
•twenty-fifth  November,  1872. 

The  law  authorizing  the  appointment  of  district  attorneys |>ro  tem. 
declares  that : 
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**  Within  thirty  days  after  the  date  of  the  promulgation  of  this  act 
•there  shall  be  appointed  a  district  attorney  jpro  tempore  in  each  parish 
■in  this  State,  except  the  parish  of  Orleans,  by  the  police  jary  of  the 
parish.  And  in  the  event  of  the  failure  of  the  police  jnry  to  make 
eucb  appointment,  and  in  the  event  of  the  death,  resignation  or  other 
disability  of  such  district  attorney  j>ro  tempore  to  attend  to  the  duties 
'required  of  him  in  this  act,  the  parish  judge  shall  fill  the  vacancy  by 
appointment,  to  continue  ior  the  tipae  for  which  the  district  attorney 
for  the  district  was  appointed  or  elected.  The  district  attorneys  j>ro 
tempore  authorized  to  be  appointed  by  section  1178  of  this  act  shall 
hold  their  offices  for  and  during  the  same  period  the  district  attorney 
for  the  judicial  district  was  elected  or  appointed.  «  «  *  "  Revised 
Statutes  of  1170,  sections  1176  and  1879. 

The  term  of  office  of  the  district  attorney  is  four  years  ending  on 
the  first  Monday  of  November  (Constitution  articles  92  and  153),  and 
the  district  attorney  pro  tem,  holds  office  for  the  same  period.  Conse- 
-qnently  on  the  twenty-fltth  of  November,  1872,  the  term  of  D.  B.  Gor- 
ham as  district  attorney  pro  tern,  for  the  parish  of  Carroll,  had  expired. 
That  the  police  jury  may  appoint  a  district  attorney  pro  tempore  after 
the  lapse  of  the  thirty  days  mentioned  in  the  act,  was  expressly  de- 
cided in  the  State  ex  rel.  Rills  v.  Lynch,  23  An.  7^. 

In  that  case  the  court  held  that:  '*  The  statute  does  not  prohibit 
the  police  juries  from  making  the  appointments  after  the  thirty  days, 
but  in  that  event  the  statute  confers  the  same  power  on  the  parish 
judges.  The  purpose  of  the  law  was  to  guard  against  the  possibility  of 
a  vacancy  in  the  office,  and  after  the  expiration  of  thirty  days  either 
the  police  jury  or  the  parish  judge  can  appbint  a  district  attorney  pro 
temporef  and  the  party  which  first  exercised  the  power  exhausted  it." 
See  also  3  An.  195 ;  14  An.  207;  Cooley's  Constitutional  Limitations,  77, 
This  disposes  of  the  first  and  second  grounds  set  up  by  the  relator. 

The  third  ground  is  equally  untenable.  The  police  jury  is  not  a 
legislative  body  whose  members  become  functus  officio  at  the  expiration 
of  their  terms  of  office,  and  who  do  not  hold  over  till  their  successors 
are  chosen  and  inducted  into  office.  Police  jurymen  are  the  officers  of 
a  political  corporation,  and  they  continue  in  office  after  the  expiration 
of  their  t«rms  till  their  successors  are  inducted  into  office. 

"  All  officers,  whether  appointed  or  elected,  shall  hold  their  offices 
and  discharge  the  duties  thereof  until  their  successors  are  elected  or 
appointed,  as  the  case  may  be,  and  duly  qualified."  Revised  Statutes 
of  1870,  section  2603. 

The  relator,  however,  argues  that  police  jurors  are  legislators,  and 
not  officers ;  because  it  was  decided  in  the  case  of  Voorhies  v.  Fournet, 
15  An.  598,  that  Fournet,  the  clerk  of  the  district  court  of  the  parish 
of  St.  Martin,  could  hold  the  office  of  police  juror  of  said  parish  on 
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tbe  ground  that ''  a  police  jurymau  is  not  an  officer*'  io  the  intendment 
of  that  clause  of  the  constitution  prohibiting  a  person  from  holding 
more  than  one  office,  except  that  of  justice  of  the  peace.  That  decision 
merely  shows  that  the  inliibition  of  the  constitution  referred  to  only 
applied  to  constitutional  officers.  It  did  not  prevent  a  constitutional 
officer  from  holding  a  municipal  office,  and  this  was  only  affirming  the 
doctrine  laid  down  in  Dorsey  v,  Vaughan^  5  An.  155,  and  in  State  v. 
Blanchard,  6  An.  516.  Because  the  office  of  a  police  juror  is  not  a 
constitutional  office,  it  by  no  means  follows  that  it  is  no  office  at  all. 
There  are  many  offices  that  were  not  created  by  the  consti  ution  ; 
and  the  General  Assembly  had  undoubted  authority  to  create  them. 
Now  if  the  officers  of  the  various  political  corporations  of  the  State 
had  no  other  warrant  for  holding  over  till  their  successors  were  in- 
ducted into  office,  except  article  122  of  the  constitution  conferring  thi» 
right,  perhaps  they  would  not  be  authorized  to  hold  over  on  the  theory 
that  article  122  referred  to  tlie  incumbents  of  State  offices  and  not  to- 
those  of  a  political  corporation.  Ami  this  would  be  the  analogy  from 
the  decisions  cited  by  the  relator.  But  the  statutes  of  the  State  pro- 
vide that ''  All  officers  whether  elected  or  appointed  shall  hold  their 
offices  and  discharge  the  duties  thereof  until  their  successors  are 
elected  or  appointed,  as  the  case  may  be,  and  duly  qualified.''  So,, 
therefore,  whether  article  122  of  the  constitution  applies  or  not  to 
officers  of  a  political  corporation  is  of  no  consequence.  Because  the 
clause  of  the  statute  quoted  applies  to  every  officer  of  the  State, 
whether  he  holds  a  State,  parish  or  municii)al  office,  or  the  office  of 
any  political  corporation.  In  the  constitution  is  found  ample  authority 
for  the  General  Assembly  to  create  political  corporations  and  to  create 
offices  by  which  they  may  be  administered;  but  that  instrument  will 
be  searched  in  vain  to  find  authority  to  create  a  legislative  department* 
It  declares,  article  15,  that :  ^*  The  legislative  power  of  the  State 
shall  be  vested  in  two  distinct  branches,  the  one  to  be  styled  the 
house  of  representatives,  the  other  the  senate,  and  both  the  general 
assembly  of  the  State  of  Louisiana." 

It  is  therefoi-e  evident  that  the  police  jury  is  not  a  legislative  departr 
ment,  and  that  its  members  are  not  legislators  who  became/uHc^iM  officio 
with  the  expiration  of  the  terms  for  which  they  were  elected  or  appointed*. 

The  police  jurors  of  the  parish  of  Carroll  had  therefore  authority  ta 
ooniinue  in  office  after  the  first  Monday  of  November,  1672,  and 
eould  lawfully  administer  the  powers  confided  to  them  till  their  suc- 
cessors were  eltcted  and  qualified.  At  the  time  of  the  appointment  of 
the  defendant,  twenty-fifth  Novembei,  1872,  their  successors  were  not 
elected  and  qualified.  Our  conclusion  is  that  there  is  no  error  in  the 
judgment  of  the  court  a  qua  rejecting  the  demand  of  the  plaintiff. 

Judgment  affirmed. 


NEW  ORLEANS,  MARCH,  1873.  141 

Carroll,  Hoy  &,  Co.  v.  Bliza  Seip  and  Andenon. 

No.  4541. 
Carroll,  Hot  &  Co.  v,  Eliza  Sbip  and  Patbr  Anderson. 

here  it  was  contended  that  two  Judgments  were  not  properly  revived,  only  one  petition 
for  revival  thereof  being  filed,  and  in  one  Judgment  the  revival  of  said  Judgments  being 
decreed ; 

Held — That  the  prescription  of  the  judgments  was  properly  interrupted,  because  citation 
was  served  personally  within  ten  years.  Whether  the  application  was  made  in  one 
petition  or  in  two  is  immaterial.  The  decree  of  revival  for  both  Judgments  was  rendered 
contradictorily  with  the  defendant,  who  was  personally  cited  within  ten  years.  There 
is  no  law  requiring  this  decree  arresting  prescription  to  be  registered. 

A  Jndirial  morl;gage,  like  any  other,  mnst  be  reinsoribed  within  ten  years  fh>m  the  flrat 
inscription  in  order  to  preserve  the  rank  acquired  by  said  inscription. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orshorn,  J.  B.  A,  Hunter  and  B,  J.  Bowman,  for  plaintiffs  and 
appellants.     Manning,  for  defendants  and  appellees. 

Wtlt,  J.  On  April  4,  1857,  A.  and  J.  Denniatoun  &  Co.  obtained 
two  judgments  for  large  amounts  against  the  defendant,  Eliza  Seip,  and 
thej  were  duly  recorded  on  tlie  ninth  of  the  same  month.  The  records 
of  the  parish  being  destroyed,  these  judgments  were  again  put  on  record 
in  December  186^.  A.  and  J.  Dennistoun  &  Co.  filed  their  petition  to 
revive  their  judgments,  and  citation  was  served  personally  on  the  thir- 
teenth March,  1807,  within  ten  years  from  the  rendition  of  said  judg- 
ments. 

On  twenty-ninth  May  judgment  of  revival  was  rendered,  and  it  was 
recorded  two  days  thererafter.  On  this  judgment  execution  issued, 
and  the  defendant,  Peter  Anderson,  for  $8000  purchased  the  property 
now  sought  to  be  subjected  to  the  conventional  mortgage  granted  by 
Mrs.  Seip  to  the  plaintiffs  on  the  second  March,  1861. 

The  plaintiffs  allege  that  their  mortgage  is  superior  in  rank  to  the 
one  under  which  Peter  Anderson  purchased  : 

First — Because  the  judgments  of  A.  and  J.  Dennistoun  &  Co.  were 
not  properly  revived,  only  one  petition  for  revival  thereof  being  filed, 
and  in  one  judgment  the  revival  of  said  judgments  being  decreed. 

Second — Because  the  judicial  mortgages  which  arose  from  the  in- 
scription of  the  two  judgments  rendered  in  1857,  were  separate  and 
distinct  mortgages,  and  the  pretended  judgment  of  revival  was  not  a 
•continuance  thereof. 

Third — Because  the  judgment  of  revival,  if  valid,  was  not  rendered 
and  recorded  within  ten  years  from  the  rendition  of  said,  judgments. 

Fourth — Because  after  ten  years  from  the  date  of  said  judgments, 
to  wit.  April  4,  1857,  their  inscription  unaccompanied  by  the  inscrip- 
tion ot  the  judgments  of  revival  was  no  longer  evidence  of  their  exist- 
-ence,  and  consequently  no  notice. 

In  answer  to  the  first  proposition  we  will  remark  that  the  prescrip- 
tion of  the  judgments  was  properly  interrupted,  because  citation  was 
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served  perBODally  within  ten  years.     This  meets  the  requirements  of 
the  law. 

Whethet  the  application  was  made  in  one  petition  or  in  two  is  im- 
material. The  application  was  distinctly  made  for  the  revival  of  both' 
judgments,  and  the  decree  to  that  effect  was  rendered  contradictorily 
with  the  defendant  who  was  personally  cited  within  ten  years. 

In  reply  to  the  second  and  third  points  we  will  say :  The  decree  of^ 
revival  interrupted  the  prescription  of  the  judgments,  and  we  know  of 
no  law  requiring  the  decree  arresting  prescription  to  be  registered. 

In  answer  to  the  fourth  point  we  will  remark  that  a  judicial  mort- 
gage, like  any  other,  must  be  reinscribed  within  ten  years  from  the 
first  inscription,  in  order  to  preserve  the  rank  acquired  by  said  inscrip- 
tion. It  appears  that  A.  and  J.  Dennistoun  &  Co.  registered  their 
judgments  on  ninth  April,  1857,  and  also  in  December  1865.  The 
judicial  mortgages  of  A.  and  J.  Dennistoun  &  Co.  had  not  pererapted 
when  the  sale  occurred,  and  tlie  sale  to  Peter  Anderson  was  valid* 
because  made  under  judgments  superior  in  rank  to  the  mortgage  set 
up  by  the  plaintiffs.  As  the  proceeds  were  insufficient  to  pay  A.  and 
J.  Dennistoun  &  Co.,  the  prior  mortgage  in  favor  of  the  plaintifTS' 
ceased  to  exist  on  the  property  from  the  day  of  the  sale. 

There  are  other  questions,  but  as  the  question  of  superiority  of 
mortgage  is  the  only  one  in  which  the  plaintiffs  have  an  interest,  thej 
will  not  be  noticed. 

Judgment  affirmed. 

Rehearing  refused.  ^ 


No.  4569. 
Harriet  A.  Mills  v.  Sheriff  of  East  Feliciana  and  als. 

Whoro  It  waa  contended  that  a  mortgage  waa  not  recorded  antU  after  the  paaaage  of  tlie 

homestead  law,  and  that  it  was  therefore  governed  by  it ; 
Held— That  this  is  an  error.    The  right  was  created  before  the  passage  of  the  law.  and 

existed  when  it  was  enacted.    Subsequent  legislation  could  not  destroy  it    The  mortgage 

existed  independent  of  its  registry.    Registry  is  intended  to  protect  third  parties,  n«i 

parties  to  the  contract. 

APPEAL  from  the  Fifth  Judicial  District  Court.    Posey,  J.    Jury 
trial.     McVea  dc  Kilbourne,   for  plaintiff  and  appellee,     ff,  A» 
Cross  and  B,  B,  Forman,  for  defendants  and  appellants. 
Justices  concurring :    Ludeling,  Howell,  Morgan. 
Morgan,  J.    The  ground  upon  which  the  plaintiff  obtained  her  in- 
junction in  this  case  is  that  the  sheriff  of  the  parish  of  East  Feliciana, 
has  seized  and  is  about  to  sell  a  certain  piece  of  property  belonging  to 
her,  by  virtue  of  a  fi.  fa,,  and  an  order  of  seizure  and  sale  directed  to 
him  from  the  Fourth  District  Court  of  New  Orleans,  which  property,. 
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she  alleges,  is  her  homestead,  and  is  protected  from  seizare  by  the 
homestead  law  of  1865. 

There  was  a  verdict  and  judgment  in  her  favor  and  the  defendants 
have  appealed. 

The  property,  the  sale  of  which  was  in  joined  by  plaintiff,  was  mort- 
gaged to  Beard,  plaintiff  in  execution  and  seizure  and  sale,  on  the- 
eighth  October,  1865.  The  homestead  law  was  not  passed  until  the 
tweuty-secood  ot  December  of  that  year.  Consequently  it  does  not 
control  Beard's  riglit.    Rousse  v.  Caradine,  20  An.  p.  244. 

It  is  contended  that  the  mortgage  was  not  recorded  until  after  the 
passage  of  the  homestead  law,  apd  that  it  is  therefore  governed  by  it. 
In  this  there  is  error.  The  right  was  created  before  the  passage  of  the 
law,  and  existed  when  it  was  enacted.  Subsequent  legislation  could 
not  destroy  it.  The  mortgage  existed  independent  of  its  registry. 
Registry  is  intended  to  protect  third  parties — not  parties  to  the  coa- 
tract. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  reversed  and  annulled,  and  that  the  in- 
junction herein  issued  be  dissolved,  appellees  to  pay  the  costs. 

Rehearing  refused. 


No.  4542. 

John  W.  Johnson  v.  Gustavb  and  Hf polite  Labatt. — E.  J.  Bar-    ^  ,-oi 

RETT,  Intervener.  105  486 

The  parish  court  charged  with  the  duty  of  settllug  succesBions  has  nothing  to  do  with  the- 
partition  of  property  held  In  iodivision  where  the  matter  in  dispute  exceeds  five  hun- 
dred dollars. 

APPEAL  from   the   Parish   Court,   parish  of  Rapides.     Daigre,  J. 
B.  A.  Hunter  and  G,  L.  Ball,  for  plaintiff  and  appellant.     Wm,  A.. 
8eay,  for  defendants  and  appellees.    M,  Byan,  for  intervenor. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiff,  who  purchased  the  interest  of  one  of  the 
heirs  of  Francis  and  Ann  Labatt  sues  the  defendants,  the  other  two 
heirs,  for  partition  of  the  estate.  The  court  dismissed  the  suit  for  want 
of  jurisdiction  raiione  materuBj  the  petition  alleging  that  the  matter  in 
dispute  exceeds  one  thousand  dollars.     The  plaintiff  appeals. 

The  appellant  contends  tliat  the  parish  court  had  jurisdiction }  be- 
cause, although  the  heirs  have  held  and  possessed  the  succession  for 
over  thirty  years  and  there  has  been  no  administration,  the  succession 
of  their  ancestors  has  never  been  opened  and  settled  according  to  law, 
and  the  parish  court  having  jurisdiction  to  open  and  settle  all  succes- 
sions, has  jurisdiction  to  partition  the  property  in  this  case  regardless 
of  the  amount  or  value  thereof. 
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We  find  that  the  heirs  have  possessed  the  property  since  the  death 
of  their  parents,  a  period  of  nearly  forty  years,  and  if  there  were 
debts  they  have  paid  them.  It  is  well  settled  that  where  the  heirs 
take  possession  of  the  property,  in  a  case  like  this,  the  saccession 
ceases  to  exist.  The  parish  conrt  charged  with  the  daty  of  settling 
snccessionB,  has  nothing  to  do  with  the  partition  of  property  held  in 
indivision,  where  the  matter  in  dispute  exceeds  five  hundred  dollars. 

Judgment  afiirmed. 

Rehearing  refused. 


No.  4535. 
liwl 

25  1441       J.  D.  Blair  &  Co.  v.  Daniel  Taylor^  and  Jacob  Irving. — Bernard 

McPeelt,  Third  Opponent. 

There  is  no  statatory  provi«ion  of  law  reqairing  direct  action  against  the  sheriff  to  compel 
him  to  comply  with  what  the  plaintiff  considers  his  adjudication,  and  to  fix  the  respect- 
ive rights  ot  persons  holding  mortgages  on  the  property  sold  nnder  execntion.  The  prac- 
tice has  always  been  to  proceed  by  rule,  and  this  practice  has  been  expressly  recognized 
by  the  decisions  of  this  coart. 

The  mere  recital  of  an  act  of  mortgage  in  a  subsequent  act  acknowledging  the  obligatiotis 
contained  in  the  first  act,  does  not,  as  to  third  parties  at  least,  operate  the  reinscriptioa 
of  the  first  act.  The  subsequent  acknowledgment  may  be  suflicient  to  interrupt  pre. 
Mcrlption  as  to  the  debt,  but  does  not  reinseribe  the  mortgage  which  secured  it. 

'Where  the  plaintiff's  mortgage  was  in  existence  at  the  time  of  the  sheriffs  sale,  and  the 
mortgaged  property  was  adjudicated  to  him,  he  had  the  right  to  retain  the  purchase 
money  up  to  the  amount  of  his  debt,  and  the  title  to  the  property  should  have  been  made 
to  liim. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
(h'sbornj  J.  T.  0,  Manning,  for  plaintiffs  and  appellants.  B.  A, 
Hunter  and  G.  L.  ffall^  for  third  opponent  and  appellee. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Morgan. 

Morgan,  J.  Plaintiffs  obtained  an  order  of  seizure  and  sale  against 
a  certain  piece  of  pro|  erty  situated  in  the  town  of  Alexandria,  upon  a 
mortgage  given  to  thera  on  the  third  July,  1867,  by  one  Nelson  Taylor, 
to  secure  the  payment  of  a  promissory  note  payable  on  the  fifteenth 
November,  1867,  for  eleven  hundred  and  sixty-seven  and  twenty  one* 
hundredth  dollars,  with  interest  at  eight  per  cent,  after  maturity. 

Nelson  Taylor,  the  mortgngeor,  surrendered  the  property  mortgaged 
to  his  assignee  in  bankruptcy,  who,  by  order  of  court,  sold  the  same, 
subject  to  all  the  mortgages,  liens  and  incumbrances  resting  thereon. 
It  was  in  the  possession  ot  Daniel  Taylor,  holding  for  himself  or  Jacob 
Irving  (the  defendants)  when  seized  by  the  sheriff. 

Prior  to  the  day  upon  which  it  was  advertised  to  be  sold,  Bernard 
McFeeley,  filed  his  third  opposition,  in  which  he  alleges  that  Nelson 
Taylor  owes  him  seven  hundred  and  fifty  dollars,  with  ^ve  per  cent, 
interest  from  the  twenty-first  December,  1859,  to  secure  the  payment 
•of  which  he  claims  to  hold  a  special  mortgage,  with  vendor's  lien  and 
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privilege  on  the  property  then  to  be  aold  by  the  sheriff,  which  mort- 
gage,  lien  and  privilege,  he  contends,  was  only  recorded  in  the  office 
of  the  recorder  of  mortgages  where  the  property  mortgaged  was 
situated. 

He  alleges  further  that  he  obtained  a  release  of  the  property  from 
the  assignee  in  bankruptcy  upon  the  payment  of  about  five  hundred 
and  fift^  dollars  5  that  this  release  was  necessary  in  order  to  protect  it 
from  being  absorbed;  that  it  was  as  much  in  the  interest  of  plaintiflfe 
as  his  own  that  this  release  was  effected,  and  that  they  are  bound  to 
•colate  and  refund  to  him  a  pro  rata  portion  of  the  money  expended  by 
him  in  the  protection  and  preservation  of  the  property  in  question. 

He  claims  that  he  is  entitled  to  be  paid  out  of  the  proceeds  of  the 
«ale  which  was  to  take  place  by  preference  and  privilege  over  all 
others,  the  amount  of  his  alleged  mortgage  claim,  and  the  costs  in- 
curred by  him  tor  the  preservation  of  the  property. 

Blair  &  Co.  deny  McFeeley's  mortgage ;  that  if  it  ever  existed  it 
was  lost  for  want  of  reinscription.  They  allege  that  the  pretended 
mortgage  given  in  1866  is  not  a  re-establishment  of  the  mortgage  of 
1859,  under  the  act  of  tlie  Legislature,  and  that  it  is  not  a  valid  ori- 
ginal mortgage  for  want  of  essential  features  prescribed  for  such  in- 
■struments  by  the  laws. 

The  sheriff  returns  that,  after  due  advertisement,  he  offered  the 
property  for  sale,  on  the  second  July,  1870,  upon  which  day  the  third 
opposition  of  McFeeley  was  served  on  him,  commanding  him  to  retain 
in  his  hands  five  hundred  and  fifty  dollars  of  the  proceeds  of  the  sale, 
if  BO  much  remaiued  in  excess  of  the  special  mortgage  and  vendor's 
lien  in  favor  of  McF^^ley ;  that  after  declaring  the  conditions  of  the 
sale,  and  the  amount  of  the  third  opposition,  he  cried  the  property  at 
public  auction,  when  Blair  &  Co.,  throngh  their  counsel,  bid  the  sum 
of  $1025,  and  that  being  the  highest  bid,  the  property  was  adjudicated 
to  them.  That  he  then  called  on  their  counsel  to  comply  with  the 
terms  of  the  sale,  and  the  demands  ot  the  third  opposition,  which  he 
efused  to  do.  That  he  then  notified  the  counsel  that  he  would  offer 
the  property  again  immediately  at  his  risk,  which  he  did  on  the  same 
4ay,  when  the  last  and  highest  bid  of  $1200  having  been  made  by 
Bernard  McFeeley,  the  same  was  adjudicated  to  him. 

Before,  however,  the  second  adjudication  was  made,  Blair  &  Co. 
took  a  rule  upon  the  sheriff  to  show  cause  why  he  should  not  make 
title  to  them  of  the  property  seized  under  their  execution  and  pur- 
chased by  them,  alleging  that  he  refuses  to  make  title  unless  they  will 
pay  into  his  hands  the  whole  amount  of  their  bid,  because  McFeeley 
had  filed  a  third  opposition,  claiming  that  he  has  a  mortgage  upon  the 
property  sold  for  $1144,  or  thereabouts,  which  he  alleges  is  prior  to 
theirs.  They  allege  that  no  such  mortgage  exists  or  is  upon  the  re- 
10 
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cords  of  the  recorder's  office,  for  that  or  any  other  sum  in  favor  of 
McFeeley,  and  that  if  he  ever  had  such  mortgage  it  has  been  and  is- 
extinguished. 

First — Because  the  notes  which  McFeeley  holds,  and  which  he  claims- 
are  obligations  of  Nelson  Taylor,  are  prescribed  as  to  said  Taylor. 

Second — Because  the  mortgage  which  McFeeley  claims  npon  the- 
property  sold  is  perempted  for  want  of  reinscription  in  ten  years,  the 
same  purporting  to  have  been  given  on  the  twenty-first  December, 
1859,  and  that  it  has  not  been  reinscribed  ;  and 

Third — Because  the  loss  of  the  public  records  of  his  mortgage  (if 
such  be  alleged)  has  not  been  supplied  as  by  law  provided  and  per- 
mitted. 

The  second  sale  and  adjudication  was  made  in  spite  of  this  rule,  and 
the  title  was  transferred  to  McFeeley. 

Before  answering  to  the  merits  of  the  rule,  McFeeley  excepted  to 
the  proceeding,  upon  the  ground  that  plaintiffs  could  not  proceed  by 
rule  to  test  his  right  of  mortgage,  or  his  title  to  the  property  which  he 
holds  under  the  conveyance  made  to  him  by  the  sheriff,  but  that  he 
should  have  been  proceeded  against  by  the  direct  revocatory  action.. 
The  exception  was  referred  to  the  merits  and  overruled. 

It  is  urged  in  this  court  that  this  judgment  was  erroneous,  and  that 
the  exception  should  have  been  maintained. 

We  are  not  of  the  opinion  that  the  authorities  cited  by  McFeeley's 
counsel  show  an  error  in  this  ruling  of  the  court.  The  decision  in  the 
case  of  Weeks  v.  Flower  and  als.,  9  La.  379,  is  that  where  a  purchaser 
is  in  possession  under  a  conveyance,  the  question  of  fraud  can  not  be 
inquired  into  collaterally,  in  a  case  commencing  with  a  seizure^  that 
the  party  complaining  must  bring  a  direct  action. 

In  Kirkland  against  the  Gas  Company,  1  An.  299,  it  was  held  that 
where  the  purchaser  of  an  immovable  is  in  possession  under  a  convey- 
ance not  void  upon  its  face,  in  order  to  annul  the  sale  for  fraud,  re- 
course must  be  had  to  a  direct  action. 

In  Weld  t;.  Peters,  1  An.  432,  the  court  say  that  a  judgment  creditor 
can  not  treat  a  sale  ot  a  slave  made  bona  fide  by  his  debtor  and  ac- 
companied by  possession,  as  null,  and  seize  the  slave  in  the  hands  of 
the  purchaser. 

In  Nimmo  v.  Allen^  2  An.  451,  it  was  held  that  where  the  creditors 
of  a  vendor  wish  to  annul  a  sale  on  the  ground  of  fraud,  they  must 
resort  to  a  direct  action.  But  we  know  of  no  statutory  provision  of 
law  which  compels  a  plaintiff  in  execution  to  bring  a  direct  action 
against  the  bheriff  to  compel  him  to  comply  with  what  the  plaintiff" 
considers  his  adjudication,  and  to  fix  the  respective  rights  of  persons 
holding  mortgages  on  the  property  sold  under  execution.  The  practice 
has,  we  believe,  always  been  to  proceed  by  rule,  and  this  practice  has 
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been  expressly  recognized  by  the  adjudications  of  this  court.  In 
Larthet  v.  Hogan  and  al.  1  An.  .^30,  it  was  held  that  where  the  prop- 
erty of  one  against  whom  judgment  has  been  rendered  appears  to  be 
subject  to  privileges  or  mortgages,  entitled  to  a  preference  over  the 
judgment  creditor,  the  latter  may,  by  a  rule  to  show  cause,  as  inci- 
dental to  the  proceedings  had  for  the  purpose  of  selling  the  property, 
call  upon  those  claiming  such  privileges  or  mortgages,  to  show  cause 
why  they  should  not  be  erased.  The  seizing  creditor  can  not  be  re- 
quired to  resort  to  a  direct  action  against  persons  holding  such  privi- 
leges or  mortgages.  And  this  decision  was  recognized  as  the  law  of 
the  case  in  Merrick  v,  McCausland,  24  An.  256. 

We  therefore  think  that  the  exception  was  properly  overruled. 

On  the  merits,  we  think  that  the  claim  for  $550,  alleged  by  McFeeley 
to  have  been  paid  by  him  to  the  assignee  in  bankruptcy,  admitting  it 
to  be  valid  if  it  existed,  which  we  do  not  pass  upon,  has  not  been 
proved.  Indeed  we  have  searched  the  record  in  vain  for  any  testi- 
mony to  establish  that  it  was  ever  paid. 

As  to  his  claim  on  account  of  the  purchase  price  of  the  property 
sold,  we  think  it  is  barred  by  prescription.  The  original  act  of  salie 
was  passed  on  the  twenty-first  December,  1859,  and  the  notes  given 
in  payment  therefor  were  payable  in  one  and  two  years  from  that 
date.  The  last  note  was,  thereforCi  due  on  twenty -first  December, 
1861.  His  claim  never  seems  to  have  been  advanced  until  he  filed  this 
opposition  on  the  thirtieth  June,  1870.  The  last  note  was  prescribed 
on  the  twenty- first  December,  1866. 

He  contends  that  prescription  has  been  interrupted,  and  the  debt 
acknowledged  in  time  to  save  him.  But  we  do  not  think  he  has  been 
successful. 

It  is  true  that  on  the  second  March,  1866,  John  Clark,  Nelson  Taylor 
and  McFeeley,  went  before  the  recorder  of  the  parish  of  Rapides  and 
declared  that,  whereas,  on  the  twenty-first  January,  1860,  John  Clark 
transferred  to  Taylor  the  property  sold  under  Blair's  execution  in  this 
case;  and  that  the  said  Taylor,  in  full  payment  for  said  property, 
assumed  the  payment  of  and  bound  himself  to  take  up  the  one-half 
of  the  following  described  notes,  to  wit:  The  three  following  notes, 
executed  by  John  Clark  to  and  in  favor  of  Bernard  McFeeley,  dated 
December  21,  1859,  (describing  the  notes),  the  three  said  obligations 
being  mortgage  notes,  with  vendor's  privilege  on  the  property  sold 
by  McFeeley  to  Clark,  by  act  executed  before  Kilpa trick,  recorder,  on 
the  twenty-first  December,  1859,  the  one-half  of  which  was  on  the  date 
first  herein  above  mentioned,  sold  to  said  Taylor  by  Clark,  at  which 
time  McFeeley  promised  to  accept  Taylor  for  the  payment  of  the 
one-half  of  said  notes,  said  one-half  of  the  same  amounting  to  $1000, 
all  of  which  was  passed  before  the  said  recorder  and  duly  recorded  in 
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bis  office,  the  records  of  which  were  destroyed  by  fire  on  the  fourteenth 
May,  1864.  Now,  therefore,  appeared  before  the  recorder,  John  Clark, 
who  declared  that  the  sale  then  passed  to  Taylor  and  berein  before  de- 
scribed was  valid,  and  that  be  did  then  and  there  make  a  title  to  said 
Taylor,  guaranteeing  him  in  tbe  same,  and  that  the  said  Taylor 
assumed  to  take  up  one-half  of  the  amount  due  by  him  to  McFeeley 
as  hereinbefore  stipulated,  the  first  note  of  which  has  bt  en  taken  up 
and  paid,  viz.,  $500,  and  that  this  instrument  is  executed  and  signed 
in  lieu  of  the  one  passed  and  destroyed,  on  the  fourteenth  Ma\',.1864. 

But  it  was  the  act  of  1859  which  put  the  mortgage  on  the  property, 
and  we  do  not  find  that  this  act  has  ever  been  reinscribed.  It  is  true 
it  is  referred  to  in  the  act  of  1860,  and  in  the  act  of  1866,  but  we  do 
not  think  that  the  mere  recital  of  an  act  of  mortgage  in  a  subsequent 
act,  acknowledging  the  obligations  contained  in  the  first  act,  as  to 
third  parties  at  least,  operates  the  reinscription  of  the  first  act.  The 
subsequent  acknowledgment  may  be  sufficient  to  interrupt  prescription 
as  to  the  debt,  but  it  does  not  reinscribe  the  mortgage  which  secured 
it,  and  it  is  the  question  of  the  peremption  of  the  mortgage — not  the 
debt — which  is  in  controversy  here.  We  think  the  opponent's  mort- 
gage, created  in  1859,  expired  in  1869,  and  that  plaintiffs*  mortgage 
having  been  in  existence  at  the  time  of  tbe  sheriff's  sale,  he  had  a  right 
to  retain  the  purchase  money  up  to  the  amount  of  his  debt,  and  that 
the  title  to  the  property  shonld  have  been  made  to  him. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  sheiriff  of  the  parish  of 
Rapides  do  make  title  to  the  property  herein  sold  by  him  to  the  plain- 
tiffs upon  their  complying  with  the  terms  of  their  bid,  over  and  above 
the  sum  due  to  them  on  account  of  their  mortgage,  and  that  the  mort- 
gage claimed  by  Bernard  McFeeley  be  declared  extinguished  as  re- 
gards Blair  &  Co.,  and  ot  no  effect. 

Rehearing  refused. 


J 
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District. 

Under  seotione  2595,  9605,  R.  S.,  relative  to  contested  elections  and  the  whole  tenor  of  the 
intrusion  law,  defendant  in  the  court  below,  and  relator  here  on  application  for  a  manda- 
mus, could  waive  the  delay  for  answering  and  have  a  day  designated  for  trial  without 
waiting  until  issue  was  Joined  by  said  answer.  Whether  the  nature  of  the  defense 
developed  in  the  answer  when  filed  would  have  authorized  a  continuance  on  behalf  of 
the  plaintiff  is  not  a  question  in  this  case.  If  the  plaintiff  is  debarred  from  asking  for 
a  Jury  to  be  summoned  and  for  a  continuance  to  that  effect,  it  is  by  his  own  fault.  There 
was  no  legal  and  valid  reason  for  continuing  the  case  as  was  done,  and  the  plaintiff  had 
no  ri^t  to  a  trial  by  Jury  as  was  accorded  to  him,  inasmuch  as  he  did  not  ask  for  one 
in  his  petition  and  procured  the  discharge  of  a  Jury  that  was  present,  to  whose  sufficiency 
and  competency  as  Jurors  no  objection  was  made,  and  by  whom  the  defendant  in  the 
court  below  and  relator  here  expressed  a  willingness  to  have  his  case  tried  immediately: 
Plaintiff's  subsequent  application  for  a  Jury  was  obviously  for  delay.  The  law  makes 
this  class  of  cases  summary  in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory  and  the  Judge  a  quo  is  ordered  to  set  down  relator's  case 
for  trial  by  preference  over  all  other  cases  and  without  a  Jury  on  the  second  day  of  the 
regular  term  of  his  court,  April  8, 1673,  and  to  have  notice  thereof  immediately  given  to 
the  parties. 

APPLICATION  for  a  Mandamus  against  the  Judge  of  the  Fifteenth 
Judicial  District,  parish  of  Assumption.  James  Augustin,  for  rela- 
tor.   Judge  Beattie,  in  propria  persona. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 

Howell,  J.  The  relator  alleges  that  on  the  fifth  of  February,  1873, 
in  the  suit  of  the  State  represented  by  the  district  attorney  pro  iempon 
V,  £.  S.  Pintado,  No.  1893  of  the  docket  of  the  district  court  for  the 
parish  of  Assumption,  he  was  injoined  from  acting  as  the  clerk  of  the 
court  ot  said  parish,  for  which  he  held  a  commission,  or  interfering 
with  E.  L.  Hebert  as  such  clerk,  in  whose  behalf  the  said  suit  was 
instituted  under  the  intrusion  law,  and  who  sigued  the  said  writ  of 
injunction;  that  on  the  fifteenth  of  said  month,  while  his  answer  was 
in  course  of  preparation,  being  anxious  to  have  his  title  to  saidx  ofiGice 
abjudicated  upon  immediately,  he  petitioned  the  judge  of  the  district 
court,  under  section  2605  R.  S.,  to  designate  a  day  for  the  hearing  of 
said  cause  at  chambers ;  that  the  judge  thereupon  called  a  special  term 
of  the  court  on  the  third  of  March,  1873,  and,  upon  his  own  motion, 
ordered  a  special  jury  to  be  drawn  for  said  special  term,  in  accord- 
ance with  sections  1426,  1427  and  1428  R.  S.,  relating  to  contested 
elections;  that  oo  said  day,  being  ready  for  trial  and  having  filed  his 
answer,  he  was  met  by  an  exception  to  a  trial  on  the  part  of  the  dis- 
trict attorney  j>^ra  tempore,  on  the  ground  that  the  order  of  the  fifteenth 
of  February,  ^*  directing  a  special  term  of  the  court  to  be  holden  on 
the  third  March,  1873,  and  ordering  a  jury  to  be  impanneled  for  said 
special  term  was  im providently  granted,  the  same  having  been  ren- 
dered ex  parte  and  ex  officio ,  before  either  or  any  of  the  parties  to  the 
proceeding  had  prayed  lor  a  jury  trial  herein,  and  before  the  cause 
was  at  issue  in  any  manner,  and  belore  any  legal  notice  was  given  to 
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any  of  the  partioB  intruRted  herein,  nor  has  any  legal  notice  been  given 
to  the  parties  intrusted  since  said  order  was  granted.  Wherefore 
exceptor;  alleging  that  the  cause  is  not  yet  at  issue,  prays  that  the 
said  order  of  the  fifteenth  of  February,  1873,  be  rescinded  and  set 
aside,  and  now  exceptor,  plaintiff  herein,  prays  for  a  trial  by  jury  in 
this  case,  and  that  this  court  do  now  order  the  holding  of  a  special 
term  of  this  court  for  a  trial  of  this  cause  on  legal  notice  being  given 
to  the  parties  interested,  and  that  a  special  jury  be  now  summoned 
according  to  law  to  try  the  same,  and  for  all  and  general  relief;  '*  that 
in  reply  to  said  exception  relator  urged  a  trial  on  that  or  the  next,  or 
any  early  day,  being  willing  to  try  the  case  either  before  the  court  or 
a  jury,  as  a  jury  was  present,  although  irregularly  ordered,  and 
although  plaintiff's  prayer  for  a  jury  was  too  late,  not  having  been 
made  in  the  original  petition  as  is  necessary  in  these  summary  cases ; 
that  the  district  judge  refused  to  try  the  case,  rescinded  the  order  of 
the  fifteenth  February,  discharged  the  jury  in  attendance  and  ordered 
the  case  to  stand  until  the  next  regular  term  of  the  court,  beginning 
on  tbe  first  Monday,  the  seventh  day  of  April,  1873  j  that  he  has  cause 
to  apprehend  u  mistrial  or  another  continuance  at  the  April  term  from 
the  fact,  among  others,  that  the  said  district  attorney  pro  tempore  has 
instituted  suit,  under  the  intrusion  law,  against  the  sheriff  of  said 
parish  and  his  competitor,  thereby  making  the  sheriff  as  well  as  the 
clerk  interested  parties,  and  he  prays  for  a  mandamus  to  compel  the 
district  judge  to  fix  the  said  case  for  trial  at  chambers  without  a  jury 
and  upon  ten  days  notice,  or  if  plaintiff  be  entitled  to  a  jury  under  the 
circumstances,  then  that  the  casu  be  fixed  for  trial  at  chambers  before 
a  special  jury  for  the  purpose,  within  ten  days. 

The  judge  says  that  the  facts  stated  by  the  relator  are  correct  so  far 
as  he  knows,  but  under  his  interpretation  of  the  ruling  in  the  case  ot 
the  State  v.  Head,  22  An.  54,  no  jury  could  be  ordered  except  when 
prayed  for,  and  that  when  prayed  for,  a  special  term  under  section 
19')2  R.  S.  must  be  called  ;  that  the  answer  was  only  filed  on  the  third 
March,  and  the  case  could  not  be  fixed  for  trial  until  the  answer  was 
in,  and  until  the  case  was  fixed  for  trial  all  parties  had  a  right  to  trial 
by  jury;  that  he  refused  to  call  a  special  term  because  there  was  not 
the  necessary  time  to  give  the  notices  required  by  law  before  the 
regular  session,  which  begins  on  the  first  Monday  in  April,  and  that 
he  can  not  state  whether  or  not  a  jury,  which  he  granted  can  be  bad 
at  the  said  April  term. 

The  first  and  principal  question  necessary  for  decision  in  this  pro- 
ceeding is,  did  the  relator,  defendant  in  the  suit  below,  have  the  right 
to  have  the  case  set  down  for  trial  before  he  filed  his  answer;  and, 
secondly,  did  such  action  debar  the  plaintiff  therein  from  asking  for 
a  jury  to  be  summoned,  and  a  continuance  for  the  purpose  t 
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Both  qaestions,  we  think,  should  be  answered  in  the  affirm  .tive. 
Section  2595  K.  S.  declares  that  sach  cases  are  ''  to  be  tried  with  pre- 
ference over  all  other  cases,  without  being  fixed  for  trial  after  issue 
joined ;''  and  section  2605  provides  that  they  ''  may  be  tried  before  the 
district  judge  in  chambers,  or  at  a  special  term  called  by  said  judge 
on  legal  notice  being  given  the  parties  interested ;  and  if  required  by 
either  party,  the  judge  may  order  a  special  jury,  to  be  summoned 
according  to  law,  to  try  such  case.'^ 

There  can  be  no  doubt  that,  if  the  defendant  in  said  ca«e,  the  relator 
here,  had  filed  his  answer  when  he  asked  the  judge  to  designate  a  day 
for  the  trial  of  the  case,  the  plain tiflTs  right  to  demand  a  jury  on  the 
day  so  fixed  for  trial  would  have  lapsed  under  the  general  rules  relating 
to  jury  trials  in  civil  cases.  And  we  think  it  clear  from  the  foregoing 
provisions  and  the  whole  tenor  of  the  intrusion  law  that  the  said  de- 
fendant could  waive  the  delay  for  answering  and  have  a  day  designated 
for  the  trial  without  waiting  until  issue  was  joined.  Whether  the 
nature  of  the  defense  developed  in  his  answer  when  filed  would  have 
Authorized  a  continuance  on  behalf  of  the  plaintiff  is  not  a  question  in 
this  case.  The  plaintiff  had  the  opportunity  and  the  right  to  ask  for 
a  jury  in  his  original  petition.  And  whether  the  judge  had  the  right 
of  his  own  motion  to  order  a  jury  it  is  unnecessary  now  to  decide. 
There  was  a  jury  in  attendance  to  whose  sufficiency  and  competency 
aa  jurors  no  objection  was  made,  and  the  defendant  expressed  a  will- 
ingness to  have  the  case  tried  immediately  before  them,  and  it  may 
be  that  the  judge  could  have  ordered  the  trial  to  proceed  before  the 
said  jury  if  he  believed  a  jury  trial  right  and  important.  Be  that  as 
it  may,  we  are  clear  in  the  opinion  tliat  there  was  no  valid,  legal 
reason  for  continuing  the  case  as  was  done,  and  that  the  plaintiff 
therein  has  no  riglit  to  a  trial  by  jury,  as  was  accorded  to  him,  inas- 
much as  he  did  not  ask  for  one  in  his  petition,  and  he  procured  the 
discharge  of  the  jury  that  was  present.  His  subsequent  application 
as  made  was  obviously  for  ilelay.  The  law  makes  this  class  of  cases 
summary  in  form  of  proceeding.  It  is  unnecessary  to  pass  on  any 
other  questions  presented  by  the  judge,  or  as  to  how  or  where  a  jury 
is  to  be  summoned,  as  the  case  will  come  on  in  the  regular  term,  it  must 
be  tried  under  section  2595  R.  S. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  perempt- 
ory, and  that  the  district  judge  set  down  the  case  of  the  State  ex  rel. 
Walter  Gnion,  district  attorney  ^ro  tempore,  v.E.  G.  Pintado,  No.  1893 
of  the  docket  of  the  district  court  for  the  parish  of  Assumption,  for 
trial  with  preference  over  all  other  cases  and  without  a  jury,  on  Tues- 
day the  eighth  of  April  1873,  being  the  second  day  of  the  next  regular 
term  of  said  court,  and  that  notice  thereof  be  immediately  given  to  the 
parties. 
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Wtlt,  J.,  diseeniing.  In  my  opiaion  this  court  has  no  aathoritj  t» 
fix  this  case  for  trial  in  the  district  court  on  Tuesday,  eighth  April, 
1873,  because  there  is  no  law  aathorizing  this  court  to  fix  cases  for 
trial  in  the  district  court,  and  there  is  no  law  giving  this  court  a 
supervisory  control  over  the  action  of  that  court.  Besides,  accord* 
ing  to  the  letter  of  the  intrusion  act  no  fixing  is  necessary  by  any 
court. 

As  the  writ  of  mandamus  can  only  be  used  in  aid  of  the  appellate 
jurisdiction  of  this  court,  that  jurisdiction  can  be  maintained  if  the 
case  is  tried  on  any  day  of  the  term  as  well  as  on  Tuesday,  the  eighth 
April,  1873. 

The  law  does  not  require  the  district  judge  to  fix  a  particular  day 
for  the  trial  of  this  case,  and  this  court  ought  not  by  mandamus  to 
command  him  to  do  what  the  law  does  not  require. 

The  law  does  not  declare  that  the  State,  the  prominent  litigant  in 
intrusion  suits,  shall  forfeit  the  right  of  jury  trial  if  not  asked  for  in 
the  petition  ;  and  this  court  ought  not  to  enforce  a  forfeiture  not  pre- 
scribed by  law. 

Any  ordinary  litigant  has  the  right,  at  least  before  issue  joined,  to 
amend  his  pleadings  and  pray  for  a  jury  or  anything  else.  Why  may 
not  the  State  t 

Because  the  law  ofiicer  of  the  State,  the  district  attorney  pro  fom., 
neglected  or  failed  to  pray  for  everything  he  wanted  in  the  petition,  is 
the  State  to  be  barred  from  the  common  right  of  every  suitor.  The 
light  to  amend  his  pleadings  before  issue  joitied  t    I  think  not. 

But  it  is  contended  that  as  the  judge  of  his  own  motion  ordered  a 
jury,  the  State  should  have  accepted  it,  and  having  refused  it,  the 
State  had  no  right  to  pray  for  a  special  term  and  for  a  jury — that  this 
shows  that  the  object  ol  the  prayer  was  purely  for  delay.  The  jury 
called  at  chambers  by  the  judge  without  the  prayer  of  either  of  the 
litigants  and  before  is>ue  joined,  was  a  jury  not  convened  according  to 
law  and  it  was  not  obligatory  on  either  of  the  litigants  to  accept  it. 
Therefore  uo  light  was  lost  by  refusing  it.  The  charge  that  the  sworn 
ofiicer  of  the  State,  the  district  attorney  ^ro  tem,,  is  merely  maneuver- 
ing for  delay  in  demanding  what  is  believed  to  be  a  legal  right  is,  in 
my  opinion,  gratuitous. 

The  answer  of  the  judge  is  that  he  designated  the  third  March  for 
trial  at  chambers.  No  special  term  was  called  or  held.  Therefore 
there  was  no  fixing  of  the  case  at  a  term  of  the  court. 

The  question  is,  had  the  State  the  right,  before  issue  joined,  to  call 
for  a  bpecial  term  and  for  a  jury  t 

This  was  the  question  presented  in  the  case  of  Head,  22  An.  54,  and 
this  court  said  :  '*  The  defendant  in  his  answer  prayed  for  a  trial  by 
jury,  but  the  judge  a  quo  refused  to  allow  the  same.    In  this  we  think 
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there  was  error.  The  act  of  1868,  No.  156,  under  which  this  action 
was  institnted  do  where  deprives  the  defendant  of  the  general  right  to 
a  jury.  It  is  provided  by  the  thirteenth  section  that  *  all  the  cases 
coming  under  the  provisions  of  this  law  may  be  tried  by  a  judge  of  the 
district  in  chambers,  or  at  a  special  term  called  by  said  judge,  on  legal 
notice  being  given  to  all  parties  interested ;  and  if  required  by  either 
party  the  judge  may  order  a  special  jury  to  be  summoned  according  to 
law,  to  try  such  case.'  We  apprehend  the  meaning  of  this  section  to 
be  that  the  cause  may  be  tried  in  chambers  if  neither  party  asks  for  a 
jury,  but  if  a  jury  be  prayed  for  it  will  be  necessary  when  a  speedy 
trial  is  desired  and  a  regular  term  is  not  in  session,  to  appoint  a  special 
term  and  to  summon  a  jury  therefor  under  the  power  conferred  by  the 
last  clause  of  the  section." 

In  that  case  the  defendant  on  the  day  designated  for  trial  at  chambers- 
filed  his  answer  and  prayed  for  a  jury.  In  this  case  on  the  day  desig- 
nated for  trial  in  chambers  the  plaintiff  before  issue  joined,  prayed  for 
a  special  term  and  a  jury.  In  that  case  this  court  consideured  that  the 
judge  erred  in  not  continuing  the  case  and  calling  a  special  term. 
Here  the  court  holds  that  tlie  judge  erred  in  permitting  the  trial  at 
chambers  to  be  delayed  on  account  of  the  application  for  a  special 
term  and  a  jury. 

In  the  light  of  the  statute  as  interpreted  by  this  court  in  the  Head 
case,  I  do  not  think  the  district  judge  erred  in  delaying  the  trial  at 
chambers  in  consequence  of  the  application  for  jury,  because  this- 
court  expressly  decided  the  meaning  of  the  law  to  be  "  that  the  cause 
may  be  tried  in  chambers  if  neither  party  asks  for  a  jury,  but  if  a  jury 
be  prayed  for,  it  will  be  necessary  when  a  speedy  trial  is  desired  and 
a  regular  term  is  not  in  session,  to  appoint  a  special  term  and  summon 
a  jury." 

I  believe  the  court  in  tlie  Head  case  properly  interpreted  the  law,  and 
that  either  party  when  the  case  is  set  for  trial  at  chambers  may  have 
a  continuance  and  require  a  special  term  and  a  jury.  The  statute  pro- 
vides that  the  jury  **  be  summoned  according  to  law."  I  understand 
this  to  mean  that  the  jury  must  be  convened  according  to  law — that  is, 
the  jury  must  be  convened  at  the  general  term  or  a  special  term  of  the 
court ;  because  there  is  law  providing  for  a  jury  at  such  terms,  and 
there  is  no  law  providing  for  a  jury  at  chambers.  Therefore  a  jury 
summoned  at  chambers  would  not  be  summoned  or  convened  accord- 
ing to  law. 

I  think  the  district  judge  committed  no  error ;  that  under  the  ruling 
in  the  Head  case  he  properly  deferred  the  trial  at  chambers,  in  conse- 
quence of  the  prayer  for  jury ;  and  finding  that  the  regular  term  of  his 
court  would  arrive  before  a  special  term  could  be  convened  he  did  not 
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err  in  delaying  the  case  for  trial  at  the  regular  term  beginning  April 
7,  1873.  Whether  or  not  there  will  be  a  failure  of  a  jury  at  that  aession 
remains  to  be  determined  when  the  court  opens.  If  there  should  be  a 
failure  of  a  jury  at  said  term,  however,  it  will  be  the  duty  of  the  judge 
to  call  a  special  term.  Until  he  fails  to  do  so,  the  writ  of  mandamus 
should  not  be  used  against  him. 
I  therefore  dissent  in  this  case.     ^ 


No.  4600. 

I  25n[54      'Succession  op  Jesse  C.  Patrick.    Application  ol  L.   L.  Bctleb, 
106  788  Executor,  for  sale  of  property  to  pay  debts. — Intervention  of  Joseph 

C.  Goodrich,  creditor. 

IVhere  m  Judgment  creditor  ¥rith  special  mortgage  and  vendor's  privilege  canoed  n  jL  /n. 
to  be  issued  by  the  district  court  against  the  property  of  a  suceoasion,  which  jC  fa.  fras 
ii^oined  by  the  executor  of  said  succession,  and  where,  whilst  the'iivjunction  waa  pend- 
ing  said  executor  applied  to  the  parish  court  for  the  sale  ot  all  the  property  of  ^e  ane- 
cession,  including  the  proi>erty  involved  in  the  injunction  for  the  purpoee  of  paying  the 
debts  of  the  succession,  and  the  court  refused  to  order  the  sale  of  the  property  on  the 
ground  that  it  was  in  the  jurisdiction  of  the  district  court  for  the  time  being,  by  virtue 
of  the  seizure  and  custody  of  the  sheriff,  pursuant  to  its  writ ; 

Held — That  the  court  erred  in  not  granting  the  order  prayed  for  by  the  executor.  Snooession 
property  can  not  be  sold  under  Afi.fa.  The  executor  was  in  possession  of  the  property 
when  seized,  and  the  probate  court  had  jurisdiction  to  order  the  sale. 

Tha  creditor  had  a  mortgage  on  the  property,  but  he  saw  fit  to  pursue  the  via  ordifUtr%<y,  and 
having  elected  that  mode  of  procedure,  he  could  not  have  been  allowed  to  change 
it  after  he  had  obtained  Judgment,  even  if  he  had  attempted  to  do  so,  which  he  has  not 
done. 

No  iivjury  can  result  to  the  judgment  creditor  by  authorizing  the  sale  prayed  for  by  the 
executor  if  he  has  a  mortgage  superior  to  other  creditors. 

APPEAL  from  the  Parish  Court,  parish  of  West  Baton  Rouge.  Lob- 
dell,  J.  H.  M.  Favrot,  for  intervener  and  appellee.  Barrow  d 
Pope,  for  executor  and  appellant. 

.Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Morgan. 

Ludeling,  C.  J.  Mrs.  Ursin  Soniat  had  a  judgment  against  the 
succession  of  Patrick  which  she  transferred  to  J.  C.  Groodrich.  He 
caused  a  ^. /a.  to  be  issued  under  said  judgment,  and  under  it  the 
sheriff  seized  property  of  the  succession,  to  sell  which  an  order  had  pre- 
viously been  petitioned  for  by  the  probate  court,  to  enable  the  executor 
to  pay  the  debts  of  the  succession.  The  executor  it  seems  in  joined  the 
sale  under  the  judgment  of  Soniat,  and  Favrot,  the  curator  ad  hoCj 
appointed  to  represent  Goodrich,  the  transf'erree  of  Stmiat's  judgment, 
in  the  injunction  suit,  filed  for  Goodrich  on  intervention  opposing  the 
application  as  far  as  it  sought  to  sell  the  property,  which  had  been 
seized  by  the  sheriff  under  the  said  writ.  Waiving  the  question 
whether  a  curator  ad  hoc  had  a  right  to  interfere  in  any  other  proceed- 
ing or  suit  than  that  in  which  he  was  appointed  to  act,  we  are  of  the 
opinion  that  the  court  erred  in  not  granting  the  order  prayed  for  by 
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tlie  executor  to  sell  the  property  to  pay  the  -debts  of  the  estate.  Snc- 
tsession  property  can  Dot  be  sold  under  a^.  fa.    1  An.  173. 

The  executor  was  in  possession  of  the  property,  and  the  probate 
-eoart  had  jurisdiction  to  order  the  sale.  The  creditor  had  a  mort- 
gage on  the  property  but  he  saw  fit  to  pursue  the  via  ordinaria,  and 
having  elected  that  mode  of  procedure  he  could  not  have  been 
allowed  to  change  it  after  he  had  obtained  a  judgment,  even  if  he  had 
attenapted  to  do  so,  which  he  has  not  done.  2  La.  547.  No  injury  can 
result  to  the  judgment  creditor  if  he  has  a  mortgage  superior  to  other 
-creditors,  by  autiiorizing  the  sale  by  the  executor. 

It  18  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
'Court  be  amended  as  follows :  It  is  decreed  that  the  sale  of  all  the 
property  belonging  to  the  succession  of  Jesse  C.  Patrick  be  sold  to 
pay  the  debts  of  the  succession,  according  to  law.  It  is  further 
ordered  that  the  intervenor,  Goodrich,  pay  the  costs  oi  the  interven- 
tion and  of  this  appeal. 

Wtlt,  J.,  dissenting,  Mrs.  Ursiu  Soniat,  the  holder  of  certain  prom- 
issory notes  ot  J.  C.  Patrick,  secured  by  vendor's  privilege  and  special 
mortgage,  sued  in  1867,  in  the  district  court  of  the  parish  of  West 
Baton  Rouge,  to  obtain  judgment  and  to  foreclose  the  mortgage  against 
the  succession. 

After  a  protracted  litigation  there  was  a  foreclosure  of  the  mortgage 
■ordered  against  the  land  described  in  the  act,  and  a  personal  judgment 
for  half  the  amount  of  the  demand,  the  other  half  being  held  to  be 
not  reversable  in  consequence  of  its  slave  consideration.  Mrs.  Soniat 
subsequently  transferred  this  judgment  to  J,  C.  Goodrich,  who  caused 
execution  to  issue  against  the  hypothecated  property. 

The  executrix  of  Patrick  injoined  the  sale  in  the  district  court,  and 
before  the  trial  thereof  applied  to  the  parish  court  for  the  sale  of  all 
the  property  of  the  succession,  including  t)ie  property  involved  in  the 
injunction  suit,  against  which  the  mortgage  had  been  foreclosed  as 
aforesaid. 

The  curator,  representing  Goodrich,  intervened  on  the  following 
grounds : 

First — That  two  courts  can  not  at  the  same  time  have  jurisdiction 
of  the  same  property,  and  until  the  injunction  is  tried  in  the  district 
court  the  property  should  remain  in  the  custody  of  the  sheriff,  its 
executive  officer }  that  the  sheriff,  as  excutive  officer  of  the  district 
court,  ought  not  to  be  placed  in  a  position  where  obedience  to  its 
orders  would  be  disobedience  and  contempt  to  the  mandate  of  the 
parish  court. 

Second — That  the  holder  of  a  mortgage  importing  a  confession  of 
judgment  can  subject  the  property  to  its  payment,  regardless  of  the 
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manner  of  foreclosure,  and  whether  the  mortgageor  be  dead  or  not 
The  coart  refused  to  order  the  sale  of  the  property  on  the  ground  that 
it  was  in  the  jurisdiction  of  the  district  court  for  the  time  being,  hj 
virtue  of  the  seizure  and  custody  of  the  sheriff,  pursuant  to  its  writ. 
12  An.  59 L.     The  executrii^  of  J.  C.  Patrick  has  appealed. 

The  question  whether  a  mortgageor  who  forecloses  his  mortgage* 
via  ardincma  can  proceed  directly  against  the  property  without  resort- 
ing to  the  remedy  provided  in  articles  990  and  991,  C.  P.,  is  raised  in 
the  injunction  suit  pending  in  the  district  court. 

In  my  opinion  the  property  being  under  seizure  in  that  court  under 
its  own  process,  and  injoined  by  the  executrix  on  the  grounds  stated,, 
ought  not  to  be  ordered  to  be  sold  by  tlie  parish  court  pending  that 
controversy ;  and  the  parish  judge  did  not  err  in  refusing  to  grant  the 
order.  The  parish  court  ought  not  by  its  own  orders  to  disturb  the 
jurisdiction  of  the  district  court,  and  in  a  case  like  this  undertake  ta 
dispose  of  a  controversy  pending  In  that  court.  I  adopt  the  written 
opinion  of  the  judge  a  quo  on  this  point. 

But  laying  out  of  view  the  question  of  the  jurisdiction  of  the  parish 
court,  I  am  of  opinion  that  the  district  court  had  jurisdiction  to 
eufurce,  by  its  own  process,  the  mortgage  foreclosed  via  ordinaria 
against  the  property  in  possension  of  the  executrix  '^f  Patrick.  A 
creditor  having  an  executory  title  may  subjc  ct  the  property  to  the 
payment  of  the  mortgage  whether  it  be  foreclosed  via  orditiaria  or  via 
executiva.  The  right  to  subject  the  property  to  the  payment  of  a 
mortgage  importing  a  confession  of  judgment,  is  not  a  conditional  but 
an  absolute  right,  resulting  from  articles  61,  62,  63,  65  and  66,  C.  P.^ 
and  articles  1421,  1433  and  1438  of  the  Revised  Code. 

The  law  gives  the  right  to  a  creditor  holding  an  executory  title  *'  to 
seize  and  sell  the  hypothecated  property  (in  possession  of  the  heirs) 
the  same  as  if  the  original  debtor  were  alive,"  C.  P.  6(i ;  and  the];e  is 
nothing  in  it  declaring  that  this  right  shall  be  forfeited  if  the  mortgage 
be  closed  via  ordinaria  instead  of  via  executiva.  I  imagine  that  a  right 
accorded  by  law  will  not  be  lost  if  the  owner  thereof  seeks  to 
enforce  it  by  either  of  the  modes  provided  by  law. 

The  subject  of  the  articles  referred  to  is  the  giving  of  the  right,  and 
not  the  mere  machinery  by  which  that  right  may  be  enforced.  It  waa 
upon  the  principle  that  the  hypothecary  action  is  a  real  action  follow- 
ing the  property  in  whosesoever  hands  it  may  be  found,  and  being  a  real 
action  it  may  be  brought  in  a  court  of  ordinary  jurisdiction ;  that  thia 
court  decided  as  early  as  1846  that  a  creditor  having  a  special  mort- 
gage importing  a  confession  of  judgment  may  obtain  in  a  court  of 
ordinary  jurisdiction  an  order  of  seizure  and  sale  against  the  hypothe- 
cated property  under  administration. 

This  was  the  doctrine  announced  in  Boquille,   administrator,  9^ 
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Faille.  1  An.  205.  In  that  case  this  coart  said :  ''It  is  true  that,  as  a 
general  rale,  probate  courts  have  exclnsive  jarisdiction  of  money 
demands  against  saccessions,  but  the  rule  is  not  without  exceptions. 
€.  P.  996,  983.  The  right  of  the  hypothecary  creditor  to  proceed 
against  the  mortgaged  property  in  the  possession  of  the  debtor's  heirs 
appears  to  be  beyond  controversy.  The  Code  of  Practice  after  declar- 
ing the  hypothecary  action  is  a  real  action,  which  follows  the  property 
to  which  it  is  attached  in  whatever  hands  it  may  be  found,  provides 
that  if  the  debtor  has  died  leaving  a  single  heir  who  has  accepted  the 
succession,  or  if  he  leaves  several  heirs  who  have  accepted  the  succes- 
sion, and  there  has  been  no  partition  among  them,  the  creditor  shall 
be  entitled  to  seize  and  sell  the  hypotliecated  property  in  the  same 
manner  as  it  the  original  debtor  were  still  alive.  Being  a  real  action 
it  may  be  exercised  in  courts  of  ordinary  jarisdiction."  C.  P.  983,  61, 
^,  734,  744;  C.  C.  1370,  i:382,  1387,  1391. 

Since  1846  this  court  has  frequently  affirmed  this  doctrine.  2  An. 
^09;  12  An.  551;  19  An.  510;  20  An.  374;  but  these  cases  were  all 
under  executory  process. 

The  only  case  where  the  question  was  presented  in  a  proceeding  via 
ordinaria  is  that  of  Randolph  v.  Heirs  of  Chapman,  21  An.  486,  where 
it  was  held  that:  '*The  holder  of  promissory  notes  secured  by  mort- 
gage on  real  estate  importing  a  confession  of  judgment,  may  proceed 
m  rem  after  the  mortgageor  has  died,  to  foreclose  the  mortgage  without 
provoking  the  appointment  of  an  administrator  to  represent  the  suc- 
cession. Where  the  act  of  mortgage  imports  a  confession  ot  judgment 
and  no  partition  of  the  estate  has  been  made  among  the  heirs,  the 
mortgage  creditor  may  seize  and  sell  the  hypothecated  property  as  if 
the  original  debtor  were  still  alive.  If  the  widow  and  heirs  of  the 
deceased  husband,  whose  property  is  specially  mortgaged  be  non-resi- 
dents, the  mortgage  creditor  in  a  suit  against  the  mortgaged  property 
may  provoke  the  appointment  of  a  curator  ad  hoc  to  represent  them." 

It  is  the  character  of  the  instrument  and  not  the  mode  of  enforcing 
it  that  gives  the  **  executory  title  against  the  debtor,"  and  authorizes 
the  creditor,  under  article  66,  C.  P.,  to  ''seize  and  sell  tlie  hypothecated 
property  (in  possession  of  the  heirs  in  the  same  manner)  as  if  the 
original  debtor  were  still  alive." 

A  mortgage  retains  its  hypothecary  character  as  thoroughly  when  it 
is  foreclosed  via  ordinaria  as  via  executiva.  It  is  directed  against  the 
thing  as  much  in  one  torm  of  procedure  as  in  the  other ;  and  in  this 
respect  it  is  as  much  a  real  action  in  the  one  case  as  in  the  other. 

If  ai-ticle  66,  C.  P.,  means  what  it  says,  and  such  has  been  affirmed 
repeatedly  by  this  court,  the  death  of  the  mortgage  debtor  in  no  mannw 
affects  the  right  of  the  mortgage  creditor,  because  he  can  ''seize  and 
sell  the  hypothecated  property  (in  possession  of  the  heirs  in  the  same 
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manner)  as  if  the  original  debtor  were  alive.''  Therefore,  as  Mrs, 
Soniat  could  subject,  in  a  proceeding  via  ardinariaf  the  hypothecated' 
property  in  Patrick's  possession  to  her  special  mortgage,  she  has  the- 
same  right  to  do  so  when  the  property  is  in  possession  of  his  executrix. 
It  is  conceded  that  she  could  do  so  by  proceeding  via  exeeutiva;  but 
the  cases  decided  in  3  N.  S.  498,  655  and  8  N.  S.  96,  are  cited  to  show 
that  she  can  not  do  so  via  orditiaria.  Those  cases  will  be  searched  in 
vain  to  find  anything  supporting  that  conclusion. 

In  those  cases  the  question  was  whether  the  hypothecary  creditor 
can  at  the  same  time  proceed  via  exeeutiva  and  via  orcUnaria,  and  the- 
court  said  :  *'  In  the  present  case  an  attempt  is  made  to  combine  two 
actions,  ordinary  and  extraordinary;  and  the  order  of  seizure  and  sale 
seems  to  have  been  granted  before  the  answer  was  filed.  *  *  *  The 
manner  of  proceeding  attempted  by  the  plaintiffs  is  not  an  attempt  to 
cumulate  different  causes  of  action  in  one  suit,  but  to  pursue  one 
course  of  action  by  claiming  the  benefit  of  two  remedies  for  a  single 
wrong  which  appears  to  us  to  be  unjust,  oppressive,  contrary  to  reasoi^ 
and  of  course  contrary  to  law.*'    3  N.  S.  498. 

In  the  case  at  bar  two  actions  have  not  been  combined }  but  Mrs. 
Soniat  has  merely  cumulated  two  different  causes  of  action  in  one- 
suit,  to  wit :  a  personal  action  against  the  succession  and  an  hypothe- 
cary action  against  the  mortgaged  property.  So  far  from  violatiog 
the  principles  announced  in  the  decisions  opposed  to  her,  Mrs.  Soniat 
has  followed  their  direction. 

In  the  succession  of  Wilson,  12  An.  592,  this  court  said :  "  Lastly, 
it  is  urged  that  the  notes  of  ttie  mortgage  haying  been  merged  in  » 
judgment  they  become  extinguished  by  novation,  though  it  is  admitted- 
that  the  judgment  itself  decrees  that  the  mortgage  shall  remain  in 
force  to  secure  the  payment  of  the  judgment.  If  this  doctrine  were 
correct,  the  highest  possible  recognition  of  a  right  would  yirtually 
extinguish  it." 

Here  Mrs.  Soniat  having  the  highest  possible  recognition   of  her 
mortgage  right,  is  opposed  in  the  execution   thereof,  solely  on  the* 
ground  of  said  recognition.     Without  this  recognition  it  is  admitted 
the  mortgage  would  entitle  her  to  seize  and  sell  tlie  hypothecated 
property  on  an  ex  parte  order  at  chambers. 

Now,  if  the  character  of  her  mortgage  will  authorize  the  seizure  and 
sale  of  the  hypothecated  property  on  an  ex  parte  order  of  the  judge, 
why  will  it  not  authorize  the  same  on  an  order  obtained  after  a  fair 
trial  contradictorily  with  the  mortgageor  or  his  legal  representative?' 

It  is  the  judicial  recognition  of  the  act  importing  a  confession  of 
judgment  that  authorizes  the  seizure  and  sale ;  and  surely  that  recog- 
nition is  just  as  solemn  and  authoritative  when  granted  contradictorily* 
with  the  parties  as  when  granted  ex  parte. 
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But  the  case  of  Bertin  v.  Pbillips,  1  An.  173,  is  cited  as  autlioritj< 
against  the  Soniat  mortgage. 

That  case  is  not  in  point,  and  is  no  authority  here.  In  it  the  ques- 
tion was,  whether  an  ordinary  judgment  on  a  privilege  debt  could  be 
enforced  by  the  seizing  thereunder  of  a  slave  belonging  to  the  succes- 
aion  of  the  judgment  debtor ;  and  the  court  properly  held  that  suc- 
cession property  could  not  be  8old  in  that  way.  That  case  was  not 
based  on  a  special  mortgage,  importing  a  confession  of  judgment,  and 
of  eonrse  it  did  not  fall  under  article  61,  62,  63,  65  aud  66  C.  P.  The 
case  of  Elmore  v.  Ventress,  24  An.  382,  is  directly  in  point.  There  the 
precise  question  is  decided  in  accordance  with  the  views  I  herein 
express.  For  the  reasons  stated  I  feel  constrained  to  dissent  in  thi& 
case. 

Rehearing  refused. 


No.  2884. 


Henrietta  Crocker  and  als.  v.  J.  F.  Hoag  and  Charles  H.  Reed,      sg  itmI 

Where  A  had  the  right  to  sell  the  ahare  she  claimed  to  have  in  a  piece  of  property,  it  is  inr- 
material  to  inquire  whether  she  owned  any  portion  of  said  property.  Having  sold  the- 
whole  of  it  and  received  the  price  thereof,  she  was  hound  to  complete  the  title,  and 
the  moment  she  acquired  the  same,  it  inured  to  Mid  vested  in  her  vendees.  Their 
title  became  as  complete  as  if  she  had  executed  to  them  a  deed  immediately  after 
she  had  acquired  said  property.  Her  reconveyance  of  it  to  him  from  whom  she  had 
purchased  it,  passed  no  title.  It  was  the  sale  of  another's  property,  and  therefore  a 
nuDlty. 

APPEAL  from  the  Seventb  District  Court,  parish  of  Orleans.     Col- 
lens,  J.     Trist  d:  Oliver,  for  plaintiffs  and  appellees.     WhitaJcer  <& 
Bice,  aud  Fellows  <&  Mills,  for  defendant  and  appellant. 

Justices  concurring:     Ludeliog,    Taliaferro,    Howell,    Wyly    and 
Morgan. 

Wtlt,  J.    This  is  a  petitory  action   against  the  defendants  for 

certain  proper ry  situated  on  Rousseau  street,  described  in  the  petition. 

Hoag  being  only  the  tenant  of  Reed  makes  no  defense.    The  property 

belonged  to  Elkanah  Reed,  who  died  in  1850,  leaving  a  widow  and  two 

«lnldren,  the  defendant,  Charles  H.,  about  six  years  old,  and  Sarah 

\nD,  aged  about  eighteen  months.     In  1851  Sarah  Ann  died.     In  185^ 

'he  widow  owning  one  undivided  portion   of  said  property,  being 

-'  5.')^512  thereof,  the  share  inherited  from  her  deceased  daughter,  con- 

<  yed  to  the  plaintiffs  by  notarial  act,  duly  recorded,  the  whole  prop- 

ry,  stipulating  that,  '*if  hereafter  any  claim  should  be  urged  or  set 

.  t(>  any  portion  of  the  above  described  property  on  account  of  the 

'  V  surviving  heir  and  minor  child  of  the  deceased  Elkanah  Reed, 

x'd  Charles  Henry  Reed,  she,  the  said  vendor,  hereby  agrees  and 


^ 
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-obligateB  herself  to  satisfy  and  extinguisb  such  claim  withoat  preja- 
dice  or  loss  to  the  purchasers." 

In  February,  1863,  the  defendant,  Charles  H.  Reed,  being  of  fall 
age,  conveyed  by  notarial  act  his  undivided  shares,  being  357-512 
parts  thereof,  of  said  property  to  his  mother,  the  vendor  of  the  plain- 
tiffs. The  deed  was  duly  recorded  and  the  consideration  was  ac- 
Icnowl edged  to  be  $8000  cash. 

In  January,  1869,  the  property  was  reconveyed  to  Charles  H.  Reed 
by  his  mother  for  $7000,  three  thousand  cash  and  the  balance  evi- 
denced by  a  note.  The  plaintiffs  contend  that  although  their  vendor 
Only  owned  part  of  the  property  in  1853,  she  sold  the  whole  of  it  to 
them,  and  that  their  title  became  complete  in  1868  when  Charles  H. 
Rted  conveyed  his  share  or  interest  in  the  property  to  his  mother; 
that  this  sale  inured  to  their  benefit.  To  this  the  respondent  replies, 
that  the  title  set  up  by  the  plaintiffs  is  null  and  void;  because  his 
mother  sold  them  the  property  in  1853,  without  any  order  or  authority 
of  the  court  having  jurisdiction  of  the  estate  of  Elkanah  Reed;  that 
the  signature  of  his  mother  to  said  act  was  obtained  by  traud  and 
(procured  to  be)  made  thereto  by  one  Elisha  Croker,  who  pretended 
to  act  for  petitioners,  and  that  said  act  was  passed  without  consider- 
ation. He  further  pleads  that  said  property  was  conveyed  to  him  by 
his  mother  by  authentic  act  on  fifteenth  January,  1869.  The  plea  of 
fraud  and  failure  of  consideration  is  not  sustained  by  the  evidence. 
Whether  there  was  an  order  of  court  or  not,  the  mother  of  the  re- 
spondent had  the  right  to  sell  her  share  of  the  property.  Whether 
she  owned  any  of  the  property  or  not,  is  immaterial,  having  received 
the  price  for  the  whole  property,  the  mother  of  the  respondent  was 
bound  to  complete  the  title,  and  the  moment  she  acquired  it  in  1868, 
it  inured  to  and  vested  in  her  vendees,  the  plaintiffs.  Their  title  be- 
came as  complete  as  if  she  had  executed  to  them  a  deed  immediately 
after  receiving  title  from  her  son. 

The  reconveyance  to  Charles  H.  Reed  in  1869,  passed  no  title,  be- 
cause the  moment  he  deeded  the  property  to  his  mother  in  1868,  the 
title  instantaneously  passed  to  her  vendees,  the  plaintiffs.  It  was  the 
sale  of  another^s  property  and  therefore  a  nullity. 

We  therefore  conclude  that  the  judgment  herein  in  favor  of  the 
plaintiffs  is  correct. 

Judgment  affirmed. 

See  9  La.  99;  5  An.  532;  12  La.  170;  5  N.  S.  247;  12  M.  187;  Re- 
vised Code  3144,  3304 ;  18  An.  321. 

Rehearing  relused. 
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No.  4031.  iriftil 

"State  of  Louisiana  ex  rel.  Jacob  Stbauss  v.  Antoine  Dubuclet, 

State  Treasurer. 

"This  court,  where  there  is  a  donbt  a«  to  its  jnriadiction,  would  maintain  it  in  a  case  in  which 
the  whole  people  of  the  State  are  interested,  and  if  this  were  necessary  in  order  to  pro- 
tect them  from  what  may  be,  and  as  in  this  case  appears  to  be,  a  flctitiona  claim  npon 
the  common  treasury. 

It  does  not  follow  that,  because  the  State  has  appealed  through  the  Attorney  General,  she  can 
not  appeal  through  the  Governor  as  well.  He  clearly  has  the  right  to  appeal  on  behalf 
of  the  State,  and  this  right  can  not  be  taken  away  from  him,  simply  because  another 
officer  of  the  government  has  been  before  him,  when  he  takes  the  appeal  within  the 
delays  required  by  law.    In  this  case  the  appeal  was  taken  in  ample  time. 

It  is  not  legally  correct  to  say  that  no  person  is  authorized  to  appeal  on  behalf  of  the  State, 
except  in  cases  where  the  attornej'  general  is  unable  or  unwilling  to  act.  The  prohi. 
ibition  is  limited  to  the  employment  of  counsel  other  than  the  Attorney  Oeneral  by  the 
Treasurer  and  Auditor,  and  does  not  exclude  the  Governor  from  doing  so. 

Judgment  in  this  case  being  rendered  on  the  thirteenth  of  May,  signed  the  same  day,  and 
the  appeal  taken  on  the  seventeenth  of  May,  being  made  returnable  on  the  third  Monday 
of  said  month,  there  was  a  good  reason  for  extending  the  return  day  from  the  third  Mon- 
day  of  May,  only  a  iew  days  after  the  Judgment  was  rendered,  until  the  first  Monday  in 
November :  that  being  the  first  return  day  after  the  first  Monday  in  May,  on  which  this 
court  would  sit. 

Where  the  Auditor  had  no  authority  to  draw  the  warrants  he  issued,  the  fact  of  his  drawing 
them  would  create  no  debt  against  the  State,  and  if  issued  with  the  intention  of  defend- 
ing the  State,  the  Treasurer  is  not  bound  to  pay  them,  simply  because  they  may  happen 
to  be  in  the  hands  of  an  innocent  holder. 

Bomething  more  than  the  genuineness  of  the  Auditor's  signature  and  the  lawfulness  of  the 
issue  is  required  to  protect  the  holder  of  State  warrants,  innocent  though  he  may  be. 
Not  being  commercial  paper,  they  can  be  transferred  only  by  the  indorsement  of  the 
jMurties  in  whose  favor  they  were  issued.  The  genuineness  of  that  indorsement  must  be 
•proved. 

APPEAL  from  the  Eiglith  District  Court,  parish  ot  Orleans.    DibhUj 
J.     W.  H.  Fogersy  for  relator  and  appellee.    Semmes  dk  Mott^  HtMfs 
d:  New,  and  8.  Belden^  Attorney  General,  for  respondent  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Morgan,  J.  Two  appeals  were  taken  from  the  judgment  herein 
rendered  in  favor  of  Jacob  Strauss.  One  was  taken  by  the  attorney 
general,  and  one  was  taken  by  special  counsel  appointed  by  the 
Oovernor. 

The  one  by  the  Attorney  General  was  taken  on  the  seventeenth  May, 
1872,  and  was  made  returnable  on  the  third  Monday  in  May.  The 
other  was  taken  by  the  special  counsel  employed  by  the  Governor  on 
the  eighteenth  May,  and  was  made  returnable  on  the  first  Monday  in 
November. 

We  are  asked  to  dismiss  the  second  appeal  on  the  following  grounds : 

First — ''  That  an  appeal  having  been  taken  on  behalf  of  the  State 
of  Louisiana  by  the  Attorney  General  of  the  State,  and  made  return- 
able on  the  third  Monday  of  May,  no  other  appeal  on  behalf  of  said 
State  could  be  taken  pending  the  said  first  appeal,  and  the  action 
herein  taken  thereafter  in  the  lower  court  on  behalf  of  said  State  was 
And  is  null  and  void,  for  want  of  jurisdiction.'^ 
11 
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Second — '*That  no  person  is  authorized  to  appeal  on  behalf  of  the- 
State,  except  in  cases  where  the  Attorney  General  is  unable  or  unwil- 
ling to  act;  that  such  facts  do  not  exist  herein,  and,  therefore,  the 
Governor  was  without  power  to  employ  counsel." 

Third — ''That  the  appeal  was  made  returnable  at  a  day  other  than 
as  assigned  by  law,  and  no  reason  existed  therefor." 

This  proceeding  was  instituted  on  the  twenty-fifth  April,  1672.  The 
relator^s  object  is  to  force  the  State  Treasurer  to  recognize^  as  legal 
and  binding  debts  of  the  State,  certain  warrants  held  by  him,  issued 
by  Wicklifle,  and  to  cause  them  to  be  paid  out  of  the  State  treasury. 

The  warrants  amount  to  within  a  fraction  of  $140,000. 

The  answer  is  that  they  are  fraudulent  and  spurious,  and  that  the 
indorsements  therein  are  forgeries. 

The  case  was  tried  on  the  eighth  May.  It  appears  that  these  war- 
rants, coming  into  the  hands  of  auditor  Graham,  who  succeeded  Wick- 
liffe,  were  maiked  by  him  *' counterfeit,"  that  he  could  find  no  traces  of 
their  having  been  issued  in  the  books  of  his  office,  and  that  he  had 
examined  many  of  the  parties  in  whose  favor  they  purported  to  have 
been  drawn,  and  in  whose  names  they  were  indorsed,  and  that  they 
all  declared  their  signatures  to  be  forgeries.  Notwithstanding  which, 
not  one  of  these  parties,  although  many  of  them  are  residents,  and  well 
known  citizens  of  this  city,  were  ever  examined  as  witnesses,  nor  does 
any  attempt  seem  to  have  been  made  to  procure  their  testimony. 

Judgment  was  rendered  in  favor  of  the  relator  as  prayed  for,  on  the 
thirteenth  May,  and  was  issued  on  the  same  day. 

On  the  seventeenth  May,  the  attorney  general,  intervening  on  be- 
half of  the  State,  moved  for  an  appeal,  returnable  on  the  third  Mon- 
day in  May.  His  transcript  of  appeal  was  not  filed  on  the  return  day, 
nor  was  any  application  made  to  this  court  to  extend  the  time  in  order 
to  enable  him  to  bring  it  up,  and  the  relator's  judgment  has  thus,  in 
his  opinion  become  final,  and  the  State  is  to  be  saddled  with  the  pay- 
ment of  $140,000,  of  which,  the  whole  according  to  Auditor  Graham^ 
and  the  Attorney  General,  is  spurious,  unless  we  maintain  the  appeal 
taken  by  the  special  counsel  of  the  State,  which  the  relator  says  the 
law  prohibits  us  from  doing. 

Where  there  is  a  doubt  as  to  the  jurisdiction  of  the  court,  we  would 
maintain  our  jurisdiction  in  a  case  in  which  the  whole  people  ot  the 
State  are  interested,  and  if  this  were  necessary,  in  order  to  protect 
them  from  what  may  be,  and,  as  in  the  matter  before  us  appears  to  be, 
a  fictitious  claim  upon  the  common  treasury. 

But  in  this  case  we  are  not  called  upon  to  do  so.  The  letter,  as  well 
as  the  spirit  of  the  law  gives  us  the  required  jurisdiction. 

First — It  does  not  follow  that  because  the  State  has  appealed  through 
the  Attorney  General  that  she  can  not  appeal  through  the  GoverLor,. 
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as  well.  He  clearly  has  the  right  to  appeal,  on  behalf  of  the  State, 
and  this  right  can  not  be  taken  away  from  him,  simply  because  an- 
other officer  of  the  government  has  been  before  him,  when  he  takes 
the  appeal  within  the  delays  required  by  law.  In  this  case  the  appeal 
was  taken  in  ample  time. 

Seeond — It  is  not  legally  correct  to  say  that  no  person  is  authorized 
to  appeal  on  behalf  of  the  State,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act.  The  prohibition  is  limited  to 
the  employment  of  counsel  other  than  the  Attorney  General  by  the 
Treasurer  and  Auditor,  and  does  not  exclude  the  Governor  from 
doing  so. 

Ihird — ^There  was  a  good  reason  for  extending  the  return  day  from 
the  third  Monday  oi  May,  only  a  few  days  after  the  judgment  was 
rendered,  until  the  first  Monday  in  November,  that  being  the  first 
return  day,  after  the  first  Monday  in  May,  upon  which  this  court 
would  sit. 

And  we  must  believe  that  the  Attorney  General  was  of  the  opinion 
that  these  objections  could  not  be  well  urged  against  the  State,  other- 
wise we  take  it  for  granted  that  he  would  have  filed  his  transcript  of 
appeal  in  time.  He  must  have  believed  that  the  appeal  taken  by  him 
had  been  superseded,  for  we  can  not  believe  that  he  could  have  been 
guilty  of  the  carelessness  of  allowing  a  judgment  to  become  final,  upon 
a  claim  involving  so  enormous  a  sum  of  money,  which  claim  he  had 
denounced  as  spurious  and  forged,  and  from  the  judgment  recognizing 
it  to  be  valid  he  had  appealed.  He  must  have  considered  that  the 
State  was  protected  by  the  appeal  taken  by  the  special  counsel  em- 
ployed by  the  Governor,  and  in  this  opinion  we  think  he  was  right. 

The  motion  to  dismiss  is  refused. 

On  the  Merits. 

The  warrants  upon  which  these  proceedings  are  had,  were  drawn 
by  Wicklifife,  in  favor  of  various  parties.  They  have  come  into  the 
possession  of  the  relator.  He  and  his  employes  say  he  got  them  in  the 
usual  course  of  business.  Employes  in  the  Auditor's  office  say  that 
they  appear  to  be  drawn  in  the  form  generally  used  by  Wioklifte,  and 
tliat  they  believe  his  signature  to  them  genuine.  This  may  all  be  true. 
But  if  Wickliffe  had  no  authority  to  draw  the  warrants,  the  fact  of  his 
drawing  them  would  create  no  debt  against  the  State  ^  if  they  were 
uttered  with  the  intention  of  defrauding  the  State,  as  is  alleged  in  the 
answer,  the  treasury  is  not  to  be  depleted  to  pay  them,  simply  because 
they  may  happen  to  be  in  the  hands  of  an  innocent  holder.  Besides, 
something  more  than  the  genuineness  of  the  Auditor's  signature,  and 
the  lawfulness  of  the  issue  is  required  to  protect  the  holder,  innocent 
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err  in  delaying  the  case  for  trial  at  the  regular  term  beginning  April 
7f  1873.  Whether  or  not  there  will  be  a  failure  of  a  jury  at  that  eession 
remains  to  be  determined  when  the  court  opens.  If  there  should  be  a 
failure  of  a  jury  at  said  term,  however,  it  will  be  the  duty  of  the  judge 
to  call  a  special  term.  Until  he  fails  to  do  so,  the  writ  of  mandamus 
should  not  be  used  against  him. 
I  therefore  dissent  in  this  case.     ^ 


No.  4600. 

I  25^54      Succession  of  Jkssb  C.  Patrick.    Application  ol  L.  L.   Butlee^ 
106  788  Executor,  for  sale  of  property  to  pay  debts. — Intervention  of  Joseph 

C.  Goodrich,  creditor. 

TVhere  a  judgment  creditor  with  special  mortgage  «id  vendor's  privilege  canaed  a  >E.  /a . 
to  be  issued  bj  the  district  court  against  the  property  of  a  sncooaaion,  wbMhJLfd.  mm 
iigoined  by  the  executor  of  said  succession,  and  where,  whilst  the'i]\)unction  waapoodF 
ing  said  executor  applied  to  the  parish  court  for  the  sale  of  all  the  property  of  the  sno- 
ceasion,  including  the  property  involved  in  the  ii^unction  for  the  purpooe  of  paying  the 
debts  of  the  succession,  and  the  court  refused  to  order  the  sale  of  the  property  on  the 
ground  that  it  was  in  the  jurisdiction  of  the  district  court  for  the  time  being,  by  virtue 
of  the  seizure  and  custody  of  the  sheriff;  pursuant  to  its  writ ; 

Held — That  the  court  erred  in  not  granting  the  order  prayed  for  by  the  executor.  Sneoeasioa 
property  can  not  be  sold  under  a^.  /a.  The  executor  was  in  possession  of  the  property 
when  seized,  and  the  probate  court  had  jurisdiction  to  order  the  sale. 

The  creditor  had  a  mortgage  on  the  property,  but  he  saw  fit  to  pursue  the  via  ordtnario,  and 
having  elected  that  mode  of  procedure,  he  could  not  have  been  allowed  to  change 
it  after  he  had  obtained  judgment,  even  if  he  had  attempted  to  do  so,  which  he  has  not 
done. 

"So  iivjnry  can  result  to  the  judgment  creditor  by  authorizing  the  sale  prayed  for  by  the 
executor  if  he  has  a  mortgage  superior  to  other  creditors. 

APPEAL  from  the  Parish  Court,  parish  of  West  Baton  Rouge.  Lob- 
dell,  J.  H,  M,  Favrott  for  intervener  and  appellee.  Barrow  & 
Pope,  for  executor  and  appellant. 

Justices  concurring :     Lndeling,  Taliaferro,  Howell,  Morgan. 

LuDELiNG;  C.  J.  Mrs.  Ursin  Soniat  had  a  judgment  against  the 
succession  of  Patrick  which  she  transferred  to  J.  C.  G-oodrich.  He 
caused  a  fi.fa.  to  be  issued  under  said  judgment,  and  under  it  the 
sheriff  seized  property  of  the  succession,  to  sell  which  an  order  had  pre- 
viously been  petitioned  for  by  the  probate  court,  to  enable  the  executor 
to  pay  the  debts  of  the  succession.  The  executor  it  seems  injoined  the 
sale  under  the  judgment  of  Soniat,  and  Favrot,  the  curator  ad  hoe^ 
appointed  to  represent  Goodrich,  the  transferree  of  Soniat's  judgment, 
in  the  injunction  suit,  filed  for  Goodrich  on  intervention  opposing  the 
application  as  far  as  it  sought  to  sell  the  property,  which  had  been 
•seized  by  the  shenff  under  the  said  writ.  Waiving  the  question 
whether  a  curator  ad  hoc  had  a  right  to  interfere  in  any  other  proceed- 
ing or  suit  than  that  in  which  he  was  appointed  to  act,  we  are  of  the 
opinion  that  the  court  erred  in  not  granting  the  order  prayed  for  by 
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tlie  execator  to  sell  the  property  to  pay  the  -debts  of  the  estate.  Suc- 
cession property  can  not  be  sold  under  a  fi.  fa.     1  An.  173. 

The  executor  was  in  possession  of  the  property,  and  the  probate 
court  had  jurisdiction  to  order  the  aale.  The  creditor  had  a  mort- 
gage on  the  property  but  he  saw  fit  to  pursue  the  via  ardinaria,  and 
having  elected  that  mode  of  procedure  he  could  not  have  been 
allowed  to  change  it  after  he  had  obtained  a  judgment,  even  if  he  had 
attempted  to  do  so,  which  he  has  not  done.  2  La.  547.  No  injury  can 
result  to  the  judgment  creditor  if  he  has  a  mortgage  superior  to  other 
-creditors,  by  autiiorizing  the  sale  by  the  executor. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
•court  be  amended  as  follows :  It  is  decreed  that  the  sale  of  all  the 
property  belonging  to  the  succession  of  Jesse  C.  Patrick  be  sold  to 
pay  the  debts  of  the  successiou,  accordiug  to  law.  It  is  further 
ordered  that  the  intervenor,  Goodrich,  pay  the  costs  oi  the  interven- 
tion and  of  this  appeal. 

Wylt,  J.,  diaseniing.  Mrs.  Ursin  Soniat,  the  holder  of  certain  prom- 
issory notes  ot  J.  C.  Patrick,  secured  by  vendor's  privilege  and  special 
mortgage,  sued  in  1867,  in  the  district  court  of  the  parish  of  West 
Baton  Rouge,  to  obtain  judgment  and  to  foreclose  the  mortgage  against 
the  succession. 

After  a  protracted  litigation  there  was  a  foreclosure  of  the  mortgage 
ordered  against  the  land  described  in  the  act,  and  a  personal  judgment 
for  half  the  amount  of  the  demand,  the  other  half  being  held  to  be 
not  reversable  in  consequence  of  its  slave  consideration.  Mrs.  Soniat 
subsequently  transferred  this  judgment  to  J»  C.  Goodrich,  who  caused 
•execution  to  issue  against  the  hypothecated  property. 

The  executrix  of  Patrick  injoined  the  sale  in  the  district  court,  and 
before  the  trial  thereof  applied  to  the  parish  court  for  the  sale  of  all 
the  property  of  the  succession,  Including  the  property  involved  in  the 
injunction  suit,  against  which  the  mortgage  had  been  foreclosed  as 
aforestiid. 

The  curator,  representing  Goodrich,  intervened  on  the  following 
grounds : 

First — That  two  courts  can  not  at  the  same  time  have  jurisdiction 
of  the  same  property,  and  until  the  injunction  is  tried  in  the  district 
court  the  property  should  remain  in  the  custody  of  the  sheriff,  its 
executive  officer ;  that  the  sheriff,  as  excutive  officer  of  the  district 
court,  ought  not  to  be  placed  in  a  position  where  obedience  to  its 
orders  would  be  disobedience  and  contempt  to  the  mandate  of  the 
parish  court. 

Second — That  the  holder  of  a  mortgage  importing  a  confession  of 
judgment  can  subject  the  property  to  its  payment,  regardless  of  the 
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tiou  at  tlie  suit  of  creditors  of  the  beirs  of  Mrs.  St.  Amand,  and  F.  A. 
Luling  became  tbe  purchaser.  He  renewed  the  suit  in  his  own  name 
at  the  date  last  mentioned  against  Long  alone,  praying  to  be  decreed 
owner  and  for  damages,  etc.  Service  of  this  petition  and  the  accom- 
panying citation  was  made  on  one  Lawless  as  the  agent  of  Long.  To 
this  proceeding  Long  excepted  on  the  ground  of  want  of  citation.  He 
denied  that  Lawless  was  authorized  to  receive  citation,  and  averred 
that  the  defendant  was  in  no  manner  bound  by  the  service  made  upon 
Lawless.  On  the  eighth  of  April,  1871,  final  judgment  was  rendered  in 
favor  of  Luling  against  Long,  decreeing  Luling  to  be  owner  of  the 
lands  in  contestation,  and  rejecting  the  plaintiff's  prayer  for  damages. 
There  has  been  an  effort  to  blend  this  action  brought  by  Luling  with 
the  case  number  four  hundred  and  nine,  the  possessory  action,  in 
which  Long  and  Boutte  answered,  but  without  effect. 

It  is  clear  there  was  no  issue  joined  either  in  the  petitory  action 
brought  by  Mrs.  Amand  and  continued  by  her  heirs,  or  in  that  insti- 
tuted by  Luling  in  his  own  name.  The  first  suit  was  a  possessory 
action  against  Long  and  Boutte,  alleging  disturbance  of  possession 
and  asserting  a  claim  for  damages,  and  praying  to  be  quieted  in  her 
possession.  The  number  of  the  suit  is  409.  The  suit  No.  414  is  dis- 
tinctly a  petitory  action  describing  additional  tracts  of  land  not  men- 
tioned in  the  possessory  action  and  claiming  a  much  larger  sum  as 
damages,  and  is  brought  against  Long  alone.  The  supplemental  peti- 
tion which  sought  to  change  the  nature  of  the  original  action  by  claim- 
ing title,  and  converting  the  possessory  into  a  petitory  action,  was 
never  put  at  isstfe  either  by  exception,  answer  or  judgment  by  default. 
Article  55,  Code  of  Practice,  forbids  the  cumulation  of  petitory  and 
possessory  actions  except  by  consent  of  parties.  In  a  possessory 
action  title  is  not  at  issue,  and  judgment  should  not  be  given  on  the 
titles  of  the  parties;  4  M.  G26,  5  M.  635;  ^nd  the  prayer  of  the  petition 
characterizes  it,  and  de  endant  can  not  change  it  into  a  petitory  one; 
16  La.  44,  7  Rob.  109 ;  and  even  defendant  can  not  reconvene  by  setting 
up  title  J  7  N.  S.  488,  10  La.  140.  When  there  is  no  answer  to  an 
amended  petition,  nor  default  taken,  especially  if  the  amendment  be 
one  of  substance  and  not  of  form,  all  subsequent  proceedings  are  irreg- 
ular and  will  be  set  aside.  1  M.  206 ;  8  N.  S.  298 ;  2  La.  130 ;  4  La. 
13.  ^' If  there  be  no  answer  nor  default,  there  is  no  conteataiio  UUs, 
which  is  the  very  foundation  of  the  suit;  all  subsequent  proceedings 
are  irregular  and  will  be  set  aside  and  the  cause  remanded,  or  the  ap- 
peal dismissed.  5  N.  S.  515;  15  La.  209;  2  An.  352;  9  An.  417;  18 
An.  187." 

As  there  was  no  contestatio  litis  in  this  case  it  follows  that  the  judgment 
rendered  can  have  no  force  or  validity.  The  exception  to  the  service 
of  citation  upon  Lawless  in  Luling's  suit  against  the  defendant  Long, 
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'was  well  taken.    No  authority  of  any  kind  in  Lawless  as  Long's  agent 
id  shown.     16  La.  570;  10  La.  598 ;  19  An.  360 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled  and  reversed.  It  is  further  ordered  that 
this  case  be  remanded  to  the  lower  court  to  be  proceeded  with  accord- 
ing to  law,  the  plaintiff  and  appellee  paying  costs  of  this  appeal. 


No.  4489. 
Joseph  Boudreaux  v.  F.  P.  Martinez  and  als.  ,25  i^^ 

Tn  the  ease  of  a  dormant  or  secret  partner,  although  credit  is  manifestly  given  only  to  the 
ostensible  partner,  no  other  party  being  known,  yet  it  is  not  deemed  an  exclnsive  credit, 
bnt  is  binding  apon  all  for  whom  the  partner  acts,  if  done  in  their  business  and  for  their 
benefit. 

The  creditor  is  not  aflfisoted  by  the  State  of  afRfdrs  between  the  partners  int&r  »e.  A  deceit 
or  firaud  between  them  has  nothing  to  do  with  their  obligations  towards  third  persons 
who  are  not  party  to  it. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche. Taylor  Beattie,  J.  Arthur  F,  aud  Olay  Knohlooh^  for 
plaintiff  and  appellant.     E.  W.  Blake,  for  defendants  and  appellees. 

Justices  concurring :    Ludeliug,  Taliaferro,  Howell,  Wyly,  Morgan. 

Taliaferro,  J.  Martinez,  a  merchant  of  New  Orleans,  having 
•claims  against  Louis  J.  Meyer,  a  merchant  of  Thibodaux,  in  the  par- 
ish of  Lafourche,  for  merchandise  furnished  him,  brought  two  suits 
against  him  in  the  parish  court  of  Lafourche,  and  obtained  judgments. 
JSxecntion  was  issued  and  the  stock  of  goods  in  the  store  of  Meyer 
was  seized.  Thereupon  Boudreaux,  the  plaintiff  in  iJ^is  case,  sued  out 
a  writ  of  injunction  restraining  Martinez  and  the  sheriff  irom  further 
proceeding  with  the  seizure  and  sale  and  made  Meyer  a  party  to  this 
injunction  suit.  Boudreaux  alleges  that  he  is  the  partner  of  Meyer 
and  the  owner  of  one  undivided  half  of  the  stock  of  goods  so  seized. 
He  contends  that  Martinez  has  no  right  to  seize  partnership  property 
on  a  judgment  rendered  against  an  individual  member  of  a  commercial 
firm.  He  avers  that  to  the  knowledge  of  Martinez,  Meyer  possesses  in 
the  parish  ot  Lafourche  unincumbered  property  in  his  own  right  to 
the  amount  of  ten  thousand  dollars,  and  far  more  than  sufficient  to 
discharge  the  amount  of  the  judgments  obtained  by  Martinez  against 
Meyer. 

The  plaintiff  charges  collusion  between  Martinez  and  Meyer  to  pro- 
cure a  sale  of  the  stock  ot  merchandise  by  which  his  share  and  interest 
therein  may  be  divested  at  a  great  sacrifice  and  injury  to  him  and  to 
their  advantage.  He  prays  to  be  declared  owner  of  an  undivided  half 
share  of  the  stock  of  merchandise ;  that  the  injunction  be  perpetuated, 
and  that  he  recover  one  thousand  dollars  actual  damages  and  five 
f;housand  dollars  exemplary  damages. 
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The  answer  of  Martinez  is  a  general  denial.  He  specially  allege* 
tbat  he  dealt  with  Meyer  alone  without  knowledge  of  the  plaintiff  aa 
haying  any  interest  in  the  business  of  Louis  J.  Meyer,  to  whom  alone 
he  gave  credit.  He  prays  judgment  dissolving  the  injunction,  witb 
twenty  per  cent,  damages  on  the  amount  injoined,  and  special  damages 
for  attorney's  fees  to  the  extent  of  two  hundred  and  fifty  dollars* 
Meyer,  for  answer,  admits  the  interest  of  the  plaintiff  in  the  store,  bat^ 
avers  that  the  plaintiff  '*  was  ever  and  pnrely  a  silent  partner  therein,* 
the  whole  of  the  establishment  being  in  the  name  of  and  its  afGaira- 
administered  entirely  by  the  respondent  Meyer.  That  the  indebtediiesa 
to  Martinez  arose  from  the  purchase  of  goods  for  the  common  benefit 
of  himself  and  plaintiff,  that  the  debt  was  contracted  on  partnership 
account  and  should  be  paid  out  of  partnership  property.  He  prays* 
judgment  iu  his  favor,  with  damages,  etc. 

Judgment  was  rendered  dissolving  the  injunction  with  twenty  per 
cent,  on  the  amount  of  the  judgment  injoined.  Seventy-five  dollars- 
special  damages  for  attorney's  fees.  That  as  to  L.  J.  Meyer  and  the 
sheriff  the  injunction  be  dissolved  at  plaintiff's  costs  and  without 
damages.    From  this  judgment  the  plaintiff  has  appealed. 

It  is  pressed  upon  the  consideration  of  the  court  that  Martinez- 
brought  his  suit  against  one  of  the  partners  only,  and  tbat  he  can  only 
recover  judgment  against  him  individually  and  enforce  that  judgment 
against  the  individual  property  ot  that  partner,  and  could  only  seize 
the  residuary  interest  in  the  partnership  of  the  partner  sued  in  default 
of  individual  property.  We  do  not  understand  the  character  of  tho 
action  to  be  such  as  described  by  the  plaintiff  in  injunction.  The 
evidence  is  clear  that  the  commercial  transactions  oi  L.  J.  Meyer  and 
the  plaintiff  Boudreaux  were  carried  on  exclusively  by  and  in  the 
name  of  L.  J.  Meyer  alone.  Boudreaux  was  unknown  to  the  world  aa 
a  partner.  Martinez  in  answer  to  an  interrogatory  put  to  him  swears- 
that  previous  to  furnishing  Meyer  with  the  goods  he  never  heard  that 
Boudreaux  had  any  interest  in  the  concern.  Boudreaux  himself,  on 
cioss  exuminaiiun,  said:  *'I  am  a  partner  cf  Mr.  Meyer,  but  my 
name  is  not  known.  I  was  not  known  by  Martinez  except  what  Mr» 
Meyer  told  them.  Merchandise  came  marked  L.  J.  Meyer  alone.  I 
know  that  Mr.  Meyer  was  doing  business  with  Mr.  Martinez.  I  never 
authorized  Mr.  Meyer  to  do  anything  connected  with  the  store.  Mr. 
Meyer  knew  what  to  do  himself.  He  bought  the  goods.  Mr.  Meyer 
made  all  the  purchases  in  New  Orleans.'* 

It  is  beyond  all  question  that  Boudreaux  was  a  mere  passive  member 
of  the  partnership,  having  an  interest  in  it  but  taking  no  active  part 
in  its  business  operations  and  unknown  to  the  woild  as  having  any  share 
or  interest  in  its  affairs.  In  bringing  suit  against  L.  J.  Meyer,  Mar- 
tinez sued  the  firm.    He  knew  no  other  firm  than  that  of  L.  J.  Meyer*. 
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He  eapplied  tbe  store  with  goods.  It  is  shown  that  the  goods  went 
isto  that  store  and  were  sold  for  the  profit  and  benefit  of  all  concerned 
in  that  establishment.  BoadreauK  claimed  and  was  entitled  to  a  share 
of  the  profits  of  that  store.  Shall  he  be  heard  to  say  that  he  will  rei^- 
tbe  benefits  of  its  operations  and  share  in  none  of  its  liabilities  Y  Bat 
OD  the  part  of  the  plaintiff  it  is  contended  and  much  pains  have  been 
taken  to  show  that  there  was  a  collusion  between  Meyer  and  Martinez- 
to  defraud  and  injure  the  plaintiff.  The  fact  that  Meyer  wrote  to* 
Martinez  to  bring  suits  in  the  parish  court  against  him ;  that  Meyer 
confessed  judgment  in  these  suits;  the  seizure  of  the  stock  of  goods 
and  other  acts  are  pointed  out  as  indicating  a  concocted  plan  to  enable 
Meyer  to  purchase  the  entire  stock  of  merchandise  at  a  low  price  and 
thus  enrich  himself  at  the  expense  of  and  by  the  injury  of  the  plaintiff.. 
If  Meyer  was  acting  fraudulently  and  in  bad  faith  with  Boudreaux,  we 
do  not  see  that  Martinez  is  implicated  with  it.  The  alleged  fraud  and 
misconduct  of  Meyer  as  affecting  Boudreaux  can  not  be  inquired  into- 
in  this  case. 

The  liability  of  secret  or  dormant  partners  in  commercial  partner- 
ships in  all  cases  like  the  present  is  so  well  established  and  so  univer- 
sally recognized  that  authorities  need  scarce  be  referred  to. 

^*  In  the  case  of  a  dormant  or  secret  partner  the  credit  is  manifestly 
given  only  to  the  ostensible  partner,  for  no  other  party  is  known.  Still,, 
however,  it  is  not  treated  as  an  exclusive  credit,  for  the  law  in  all  cases 
of  this  sort  founds  its  decision  upon  the  ground  that  the  creditor  has 
had  a  choice  or  election  of  his  debtor,  which  can  not  be  where  the 
partner  is  dormant  or  unknown.  The  credit  therefore  is  not  deemed 
exclusive  but  binding  upon  all  for  whom  the  partner  acts,  if  done  in 
their  business  and  for  their  benefit  as  in  cases  of  agency  for  an  un- 
known principal."  Story  on  Partnership,  sec.  138 )  also  same  work,. 
sec.  139 ;  also  pages  227,  257. 

In  the  case  of  Scauell  v,  Payne  &:  Harrison  5  An.  255  this  court 
said  in  relation  to  deception  practiced  by  one  partner  upon  another, 
'*the  validity  of  the  transactions  between  the  bank  and  the  parties 
who  effected  the  loan  and  consented  to  its  application,  is  not  affected 
by  the  state  of  affairs  between  the  partners  inter  se.  A  deceit  between 
partners  has  nothini^  to  do  with  their  obligations  towards  third  persons 
who  are  not  privy  to  it.  There  is  no  evidence  of  any  connivance  on 
the  part  of  tbe  bank."  The  decision  of  tbe  court  a  qua  is  clearly 
correct. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  in  both  courts;  but  without  prejudice  to  the  plain- 
tiff' Boudreaux,  to  have  hi's  legal  recourse  against  his  partner,  Louis  J.. 
Meyer,  on  account  of  any  matters  growing  out  of  their  partnership. 

Rehearing  refused. 
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25   170'  No.  2806. 

48  1133,' 

25  i7o|  L-  Charles  Perret  v.  New  Orleans  Times  Newspaper. 

58  13741 

25    170j  The  pablication  of  any  oommnnication  with  or  vithoat  the  name  of  the  aatbor,  which  is 

AK    ^  defamatory  and  false,  subjects  the  publisher  as  well  as  the  author  to  danu^es  in  tavor 

-^  of  the  party  aggrieved. 

—  The  law  looks  to  the  animut  of  the  publisher  in  permitting  his  columns  to  be  used  as  a  yehicle 

for  the  dissemination  of  calumny.  In  such  a  case,  it  is  not  incumbent  upon  the  party 
assaUod  by  defamation  to  show  malice  against  himself  on  the  part  of  the  publisher,  nor 
to  prove  that  he  has  received  injury  by  the  publication.  If  the  charges  are  fhlse,  the 
law  implies  malice  in  the  publisher— not  a  malice  which  means  a  spite  against  the  indi- 
vidual, but  ftudut  ammtw— a  wanton  disposition  grossly  negligent  of  the  rights  of  otheis; 
and  the  iiviury  inflicted  is  not  repaired  by  the  subsequent  retraction  or  apology  of  the 
publisher,  however  promptly  it  may  be  made. 
'The  proprietor  of  a  newspaper  is  not  exonerated  from  responsibility,  because  the  libelous 
matter  appearing  in  his  paper  was  inserted  without  his  knowledge,  or  approbation,  or 
even  against  his  wishes.  He  is  responsible  for  the  acts  of  his  agents  and  employes. 
It  is  not  sufficient  for  his  exoneration  that  the  printer,  by  naming  the  author,  gives  the  party 

aggrieved  an  action  against  him. 
A  reparation  by  recantation  can  only  be  considered  in  estimating  the  amount  of  damages. 
In  an  action  of  libel  it  is  not  necessary  to  prove  any  special  damage  to  recover. 
By  the  statute  of  1855,  Revised  Statutes  p.  706,  sections  3640  and  3641,  the  truth  of  libelous 
matter  may  be  pleaded  in  Justification,  and  if  it  shall  appear  that  the  matt«r  charged  as 
libelous  is  true  and  was  published  with  good  motives  and  for  Justifiable  ends,  the  party 
shall  be  acquittod. 

APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.    GooleyjJ. 
Jury  trial.    Ldbatt  &  Aroniy  for  plaintiff  and  appellant.    Alexander 
Walker,  J.  Lingan  and  Oarreti  Walker,  for  defendant  and  appellee. 

Justices  concamng:  Lndeliug,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.  This  is  an  action  of  slander.  The  plaintiff  alleges 
that  the  defendant  is  liable  to  him  in  damages  to  the  amoant  of  ten 
thousand  dollars,  for  the  publication  ot  a  card  signed  by  some 
unknown  and  iiTesponsible  persons  whose  residence  is  unknown  and 
whose  names  are  fictitious,  containing  false,  malicious  and  libelooB 
charges  against  him  by  which  he  has  been  greatly  injured  and  dam- 
aged in  the  estimation  of  his  friends  and  the  public.  The  card 
complained  of  is  couched  in  these  words : 

**New  Orleans,  February  19, 1869. 

.  '*  We,  the  undersigned,  most  respectfully  lay  before  the  public  the 

following  very  astonishing  facts  that  took  place  last  night  near  the 

Carroll  ton  depot:    While  we  were  on  our  way  home  from  CarroUton  to 

New  Orleans,  three  police  officers  of  the  above  place  assailed  as  with 

revolvers  pointed  to  us,  to  deliver  every  cent  we  had  about  us.    All  the 

^money  that  we  had  was  five  dollars,  and  on  delivering  the  same  they 

left  off.    What  sounds  more  horrible  is  tliat  these  so  called  officers  were 

accompanied  by  his  honor  Judge  Perret,  judge  of  CarroUton  and  Canal 

avenue. 

**  Signed,  JOHN  BRIANT, 

D.  L.  THOMPSON, 
W..  B.  SAVORY, 
H.  B.  DELORD, 
JAMES  B.  RUBB, 

No.  413  Frenchman  street." 
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The  answer  is  a  general  denial.  The  defendant  admits  that  the 
instrument  so  signed  was  published,  as  charged  by  plaintiff,  but  says 
it  was  published  as  an  advertisement ;  that  it  was  received  by  one  of 
-the  employes  of  the  establishment  at  a  late  hour  of  the  night,  and 
during  the  absence  and  without  the  knowledge  of  the  proprietors  of 
"the  newspaper.  He  specially  denies  that  the  said  advertisement  con- 
tains any  libelous  or  slanderous  charges  or  imputations  that  could 
-endamage  plaintiff,  and  he  specially  denies  that  such  publication  was 
made  with  any  malicious  intent  on  the  part  of  the  respondent. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict  in  favor 
-of  the  defendant. 

The  plaintiff  has  appealed. 

A  bill  of  exceptions,  taken  by  the  plaintiff  to  the  charge  given  to 
the  jury  by  the  judge  on  the  trial  of  the  case  below,  presents  for  oar 
•consideration  several  important  questions  arising  in  this  case.  The 
plaintiff  insists  that  the  judge  erred  in  expounding  to  the  jury  the 
law  relating  to  the  publication  of  libels,  and  thereby  misled  the  jury 
4ind  caused  their  verdict  to  be  rendered  for  the  defendant. 

These  portions  of  the  charge  more  especially  excepted  to  are  in  the 
following  words:  ''But  this  malice,  whether  express  or  implied,  may 
be  refuted,  and  it  devolves  upon  the  defendant  to  produce  such  proof. 
It  is  competent  for  him,  as  going  to  show  the  want  of  malice,  to  prove 
that  the  article  was  published  without  his  knowledge;  that  it  came  to 
the  paper  through  the  ordinary  channels  of  public  news;  that  the 
parties  from  whom  it  was  received  were  men  about  whose  credibility 
there  existed  at  the  time  no  reasonable  suspicion.  These  remarks 
apply  to  the  liability  of  proprietors  of  newspapers  for  publishing 
libelous  articles,  either  as  editorials  or  as  anonymous  communications, 
but  I  take  it  sound  reason  and  justice  require  that  the  rule  of  respon- 
sibility should  be  different  when  the  publication  complained  of  is  not 
an  editorial  nor  an  anonymous  communication,  but  on  the  contrary 
•contains  the  name  and  residence  of  the  writer.  In  this  last  case  the 
same  degree  of  liability  can  not  with  propriety  be  exacted  from  the 
proprietor  of  a  newspaper.  If  the  same  responsibility  were  enforced 
in  both  cases  it  would,  in  my  judgment,  amount  to  a  complete  stop- 
page to  all  such  publishing  enterprises,  and  I  believe  it  to  be  the  true 
spirit  of  our  institutions  rather  to  encourage  than  prevent  their  exist- 
ence. I  consider  tlie  trae  rule  to  be  that  malice  will  be  presumed  in 
relation  to  publications  which  are  proven  to  be  defamatory  and  false, 
whether  these  publications  are  either  editorials  or  anonymous  com- 
munications, but  there  exists  no  such  legal  presumption  of  malice 
when  the  publication  is  one  in  the  nature  of  an  advertisement,  the 
verity  of  which  is  vouched  for  by  the  signature  and  residence  of  the 
party  asking  its  publication.    In  such  a  case,  many  of  the  reasons 
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which  viDdicate  the  rules  presuming  malice  in  the  other  exists^  and  it 
would  be  senseless  to  apply  rules  when  the  reasons  for  their  existence 
have  ceased.  Therefore  you  will  decide  as  to  the  proper  character  of 
the  publication  complained  of,  whether  it  is  an  editorial  or  an  anony- 
mous  communication ;  you  will  then  consider  whether  the  averments 
thereof  have  been  proved  to  be  defamatory  and  false.  If  you  are  satis- 
fied that  it  is  an  editorial  or  an  anonymous  communication  and  thai 
its  averments  are  defamatory  and  false,  then  you  may  infer  that  it  was 
maliciously  published,  and  you  will  give  a  verdict  in  favor  of  the 
plaintiff  for  such  damage's  as  in  your  opinion  will  compensate  the 
wrong  committed,  and  serve  as  a  punishment  to  the  defendant  for  hift 
offense. 

''In  this  case  you  may  take  into  consideration  whether  the  publica- 
tion was  made  with  the  knowledge  of  the  defendant,  and  if  by  his 
servants,  whether  in  so  doing  they  were  acting  within  the  scope  of  the 
duties  confided  to  them  to  serve  as  guides  in  the  discharge  of  those 
duties.  The  defendant  can  not  be  held  responsible  for  vindictive 
damages  if  it  be  shown  that  the  same  was  made  by  his  employes 
against  his  wishes,  and  in  violation  of  his  express  orders.  If,  on  the 
contrary,  you  conclude  that  the  publication  was  merely  an  advertise- 
ment, then  you  can  not  infer  malice  on  the  part  of  the  defendant,, 
simply  from  the  fact  that  the  advertisement  is  both  defamatory  and 
ialse.  In  the  case  of  an  advertisement  signed  by  parties  who  gave 
their  residence,  it  is  the  duty  of  the  plaintiff  to  prove  malice,  and 
unless  he  does  he  can  not  recover  damages.  The  distinction  between 
an  editorial  and  an  advertisement  constitutes  the  reason  for  tlie  differ- 
ence of  liability  in  the  two  cases.  In  the  first  the  charge,  if  defama- 
tory and  false,  comes  from  the  proprietor  himself;  he  vouches  upon 
his  own  responsibility  for  the  truth  of  the  publication,  and  should  be 
held  strictly  accountable  if  the  publication  turn  out  to  be  false  and 
defamatory.  But  in  the  case  of  an  advertisement  bearing  the  signa- 
ture and  residence  of  the  party  who  wishes  its  publication,  the  propri- 
etor can  not  be  said  to  vouch  for  the  truth  of  the  averments  or  charges 
in  the  publication.  Nobody  in  the  community  would  believe  the 
charge  to  be  true,  because  they  knew  the  proprietor  of  the  paper  to  be 
a  responsible  man }  in  such  a  case  the  public  would  look  to  the  char- 
acter of  the  author  of  the  publication  to  believe  or  disbelieve  the 
charge.  If  the  parties  signing  the  advertisement  are  shown  to  be  men 
who  were  known  to  the  proprietor  of  the  paper,  and  known  by  him  to 
be  entitled  to  no  credit,  or  if  the  circumstances  existing  at  the  time 
were  such  that  an  ordinary  prudent  man  ought  to  have  made  inquiries, 
then  the  proprietor  could  not  claim  the  benefit  of  being  presumed 
without  malice.  But  if  the  circumstances  under  which  the  advertise- 
ment was  inserted  were  the  usual  ones  in  such  cases,  and  that  there 
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was  BothiDg  in  existence  at  the  time  to  excite  the  suspicion  of  a  pru- 
dent man,  then  the  publication  is  free  from  the  presumption  of  malice 
ikowever  defamatory  and  false  it  may  have  been.  No  damages  can  be 
unrarded  by  yoa  unless  the  plaintiff  has  shown  malice  outside  of  the 
publication  itself.'' 

We  think  the  instruction  given  to  the  jnry  erroneous  in  several 
Important  particulars,  and  therefore  that  the  exception  was  well  taken. 

We  regard  the  doctrine  as  no  longer  controverted  that  the  publica- 
tion of  any  communication,  with  or  without  tbe  name  of  the  author, 
which  is  defamatory  and  false,  subjects  the  publisher  as  well  as  the 
author  to  damages  in  tavor  of  the  party  aggrieved.  Circumstances 
may  be  shown  in  mitigation  of  damages.  The  law  looks  to  the 
•animus  of  the  publisher  in  permitting  his  columns  to  be  used  as  a 
vehicle  for  the  dissemination  of  calumny,  whereby  the  fair  character 
of  an  individual  may  be  blasted  and  his  business  pursuits  ruined. 
In  such  a  case  it  is  not  incumbent  upon  tbe  party  assailed  by  falsehood 
And  defamation  to  show  malice  against  himself  on  the  part  of  the  pub- 
lisher, nor  to  prove  that  he  has  received  injury  by  the  publication. 
The  law  implies  malice  in  the  publisher  from  the  act  of  publishing  the 
libel }  not  malice  in  the  sense  of  spite,  antipathy  or  hatred  towards  the 
party  assailed,  but  the  evil  disposition,  the  mains  animus  which  induced 
him  wantonly,  recklessly  or  negligently,  in  disregard  of  the  rights  of 
others,  to  aid  the  slanderer  in  his  work  of  defamation  by  the  potent 
enginery  of  the  public  press,  written  or  printed  slander  being  justly 
considered  more  pernicious  than  that  uttered  by  words  only.  Neither 
does  the  law  regard  the  injury  inflicted  as  being  repaired  by  the  sub- 
sequent retraction  or  apology  of  the  publisher,  however  promptly  it 
may  be  made,  for  it  is  quite  reasonable  to  infer  that  many  may  have 
read  the  libel  who  never  saw  or  heard  of  its  disavowal.  Nor  is  the 
proprietor  of  a  newspaper  exonerated  from  responsibility  because  the 
libelous  matter  appearing  in  his  paper  was  inserted  without  his 
knowledge  or  approbation,  or  even  against  his  wishes.  He  is  respon- 
sible in  damages  for  the  acts  of  his  agents  and  employes.  To  the 
party  affected  by  the  slander  the  injury  is  tbe  same,  whether  the  pub- 
lication was  made  with  or  without  the  consent  of  the  proprietor.  The 
agent  or  employe  may  be  an  irresponsible  person. 

In  the  case  of  Dole  v.  Lyon,  10  Johnson's  Reports,  Chancellor  Kent 
said :  ''  Individual  character  must  be  protected,  or  social  happiness 
and  domestic  peace  are  destroyed.  It  is  not  sufficient  that  the  printer 
by  naming  the  author  gives  the  party  grieved  an  action  against  him. 
This  reason  of  the  rule  is  mentioned  in  Lord  Northhampton's  case,  and 
repeated  by  Lord  Eenyon.  But  this  remedy  may  afford  no  consolation 
and  no  relief  to  the  injured  party.  The  author  may  be  some  vagrant 
individual  who  may  easily  elude  process,  and  if  found  he  may  be 
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without  property  to  remunerate  in  damages.  It  would  be  no  check 
on  a  libelous  printer  who  can  spread  the  calumny  with  ease  and  witlv 
rapidity  throughout  the  community.  The  calumny  of  the  author 
would  fa  1  harmless  to  the  ground  without  the  aid  of  the  printer.  The 
injury  is  inflicted  by  the  press  which,  like  other  powerful  engines,  is- 
mighty  for  mischief  as  well  as  for  good." 

In  the  case  of  Huff  v.  Bennett,  4  Sandford's  Reports  130,  it  was  urged 
on  the  part  of  the  defendant,  admitted  to  be  the  publisher  of  the 
Herald,  who  was  sued  for  the  publication  of  several  alleged  libels,  that 
therA  was  no  evidence  that  he  had  actual  personal  knowlerlge  of  the 
publication  of  the  article  in  question.  The  court  said:  ^'This  was 
an  immaterial  point.  The  defendant  as  the  proprietor  of  the  papec 
was  responsible  tor  whatever  appeared  in  its  columns,  and  it  was- 
unnecessary  to  show  that  he  knew  of  the  publication  or  authorized  it^ 
This  point  is  well  established." 

**  In  an  action  for  a  libel  against  the  printer  of  a  newspaper,  it  is  not 
a  justification  that  the  publication  was  made  at  the  instance  of  a 
person  whose  name  was  given  at  the  time,  and  who  paid  for  it  in  the 
usual  course  of  business,  though  it  may  go  in  mitigation  of  damages.''* 

2  Starkie  471,   note;   3  Yeates  518;    3  Wash.  246;   1   Bouney  90; 

3  An.  69. 

The  case  of  Tresca  v,  Maddoz,  11  An.  206,  was  an  action  against 
the  proprietor  of  a  newspaper  for  damages  for  a  libel.     One  of  the 
employes  of  the  defendant,  at  that  time  the  proprietor  of  the  Crescent 
newspaper,  and,  as  it  seems,  without  the  knowledge  of  the  proprietor, 
published  an  exaggerated  and  inflammatory  article,  in  which  the  plain- 
tift  was  called  a  pirate.    The  answer  admitted  that  the  charge  was 
false — that  defendant  had  been  misled  by  certain  police  reports — ^that 
instantly  on  discovery  of  the  error,  he  had  retracted  it  publicly  in  his  • 
newspaper,  with  which  plain titl'  had  expressed  himself  satisfied.    The 
defendant  denied  that  there  was  malice  in  the  act  of  publishing  the- 
statement.     The  jury  awarded  a  verdict  in  favor  of  the  plaintiff  for 
$1000  damages,  which  was  affirmed  on  appeal.     Thid  court  said  in  that 
case  :     '*  No  express  mnlice  was  proved.     Indeed  it  may  be  assumed 
that  the  defendant,  when  he  made  the  publication,  did  not  know  who- 
Captain  Tresca  was,  and  therefore  could  have  had  no  special  malice* 
against  him.     But  in  actions  of  this  character  malice  is  often  implied. 
At  common  law,  if  the  words  spoken  or  published  are  actionable  (as 
if  they  import  an  accusation  of  an  indictable  offense),  malicious  intent 
is  an  inference  of  law,  and  therefore  needs  no  proof.    2  Green  leaf  Ev.. 
section  418  (4).    In  this  case  malice  does  not  mean  a  spite  against  the 
individual,  but  mains  animus,  a  wanton  disposition,  grossly  negligent 
of  the  rights  of  others.    We  think  the  jury  might  properly  have  in- 
terred such  malice  under  the  circumstances  of  the  case.    3  La.  208. 
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The  reparation  made  by  recanting  the  charges  the  day  after  they 
were  made  was  proper  to  be  considered  by  the  jury  in  estimating  the 
amount  of  damages;  but  could  not,  as  the  appellant  contends,  exon- 
erate him  entirely.  The  injury  had  been  done.  Vox  semel  emissa 
nunquam  revertit  The  slander  circulated  by  one  issue  of  the  paper, 
could  not  be  wholly  obliterated  by  the  recantation  in  another.  All 
who  saw  the  first  may  not  have  seen  the  last.  And  it  is  difficult  wholly 
to  restore  a  reputation  thus  positively  and  publicly  accused  of  the 
highest  crimes  known  to  the  law."  It  is  urged  that  the  plaintiff  is 
debarred  from  a  recovery  by  the  expression  of  his  satisfaction  at  the 
apology  and  retraction  published  by  the  defendant.  A  bargain  of  this 
kind  could  be  enforced  under  our  law  as  it  is  competent  for  the  ii^ured 
party  to  release  his  claim  for  damages.  But  it  must  appear  that  be 
has  released  it,  or  expressly  agreed  to  waive  his  action  for  the  con- 
sideration named." 

In  regard  to  malice,  the  rule  is,  that  it  need  not  be  expressly  proved 
but  will  be  implied  if  the  charge  be  false.  *^  Malice  is  an  imputation 
of  law  from  the  false  and  injurious  nature  of  the  charge,  and  differs 
from  actual  malice  or  ill  will  towards  the  individual,  frequently  given 
in  evidence  to  enhance  the  damages."    4  Wendell. 

On  the  question  of  damages  recoverable  in  cases  of  libel,  the  doctrine 
is  well  settled  that:  '* Actions  of  slander  may  be  maintained  without 
proving  damages,  and  the  party  may  recover.  This  doctrine  was  re- 
cognized by  this  court  after  a  very  full  argument  in  the  well  considered 
ease  of  Miller  v.  Halstein,  16  L  R.  389.  It  was  there  determined  that 
the  courts  of  Louisiana  are  not  bound,  by  the  technical  and  artificial 
rules  of  the  common  law  in  slander,  but  where  our  law  is  silent  we 
may  resort  to  a  foreign  system  for  a  rule  consonant  to  reason  and 
equity.  In  that  case  it  was  announced  that  the  court  was  not  pre- 
pared to  adopt  the  common  law  distinction  between  words  actionable 
in  themselves  and  words  which  are  not  so,  and  to  say  a  plaintiff  is 
not  entitled  to  recover  in  an  action  of  slander  unless  charged  with  an 
indictable  offense,  vrlthout  proof  of  special  damages.''  And  accord- 
ingly it  sustained  that  part  of  the  charge  given  to  the  jury  in  that  case 
which  instructed  them  that ''  the  [slanderous]  words  were  to  be  un- 
derstood in  their  common  and  popular  meaning,  and  if  they  charged 
the  plaintiff  falsely  and  maliciously  with  moral  turpitude,  so  as  to 
injure  his  character  and  stamling  in  society,  they  might  find  for  the 
plaintiff,  without  showing  any  special  damage." 

"  In  an  action  of  libel,  proof  of  damages  from  the  publication  is  not 
necessary  to  recover.  The  actual  pecuniary  damage  in  such  actions 
ean  rarely  be  proved,  and  is  never  the  sole  rule  of  assessment."  3  An. 
69;  II  An.  206. 

*'  In  actions  of  slander  plaintiff  may  recover^  though  he  show  no 
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special  damage.  The  jury  have  no  fixed  role  in  assessing  damages, 
and  may  take  into  consi'ieration  the  trouble  incurred  in  seeking 
Telief."  14  La.  198.  See  15  An.  166  and  3  La.  207;  2  Rob.  965;  5 
I^ob.  116  and  8  Rob.  51. 

By  a  statute  of  this  State,  enacted  in  1855,  the  truth  of  the  slander- 
•ous,  defamatory  or  libelous  words  or  matter,  for  the  uttering  or  pub- 
lishing of  which  a  party  is  sued,  may  be  pleaded  in  justification ;  and  if 
it  shall  appear  that  the  matter  charged  as  libelous  is  true  and  was 
published  with  good  motives  and  for  justifiable  ends,  the  party  shall 
1)6  acquitted.    Revised  Statutes  706,  sections  3640  and  3641. 

We  shall  now  proceed  to  inquire  how  far  these  principles  and  rules 
-of  the  law  of  libel,  collated  from  various  authorities  are  applicable  to 
the  facts  presented  in  this  case.  About  nine  o^olock  at  night  three  or 
four  men  came  into  the  defendant's  office  much  excited,  and  one  of 
them,  at  least,  in  a  state  of  intoxication.  They  complaiued  of  an  out- 
rage which  they  said  bad  been  committed  against  them  at  Carrollton, 
and  wanted  to  publish  a  card  in  relation  to  it.  They  showed  the  card 
iio  the  managing  editor,  who  advised  them  not  to  publish  it.  They  re- 
plied that  if  the  card  had  been  brought  in  by  wealthy  people,  better 
dressed  than  they  were,  there  would  have  been  no  objection ;  but,  be- 
<cause  they  appeared  to  be  poor  men  their  card  was  refused.  The 
•editor  finally  directed  the  employe  having  charge  of  the  advertising 
department  to  receive  their  card,  and  take  their  names  and  residences. 
The  spokesman  of  the  party  was  under  the  influence  of  liquor.  The 
advertising  editor  proposed  to  alter  the  phraseology  of  the  card,  which 
he  considered  ridiculous,  but  this  was  vehemently  objected  to  by  the 
parties,  who  displayed  a  dictatorial  manner,  demanding  the  insertion 
of  the  card  as  it  was  presented,  and  this  was  finally  assented  to.  These 
men  were  entire  strangers  to  the  employes  of  the  office,  were  coarse 
in  their  manners,  and  they  demanded  peremptorily  the  publication  of 
^n  article  couched  in  langaage  indicating  that  their  ignorance  was  in 
keeping  with  their  effrontery.  The  next  morning,  soon  aftei  the 
■article  appeared  in  the  paper,  the  plaintiff  went  to  the  defendant's 
office  to  complain  of  the  publication.  The  proprietor  of  the  paper  had 
known  nothing  of  the  matter.  In  conjunction  with  the  plaintiff  be 
used  active  measures  to  find  the  parties  who  had  caused  the  publica- 
tion to  be  made ;  but  after  strict  search  through  the  aid  of  police  offi- 
cers, not  one  of  them  was  ever  found.  Every  thing  in  relation  to 
them  appeared  fictitious  and  mythical.  One  of  them  signed  the  card 
giving  his  residence  No.  413  Frenchmen  street.  The  numbering  on 
the  houses  in  Frenchmen  street,  it  was  found  did  not  run  as  high  as 
413,  and  there  was  no  tenement  of  any  kind  in  that  street  having  that 
number.  Suit  was  instituted  by  the  plaintiff  against  all  the  parties 
and  by  the  returns  of  the  sheriff  it  appeared  they  were  not  to  be  found 
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after  due  and  diligent  search  and  inquiry  had  been  made.  It  turned 
<mt  that  late  in  the  day,  previous  and  a  few  hours  before  they  ap- 
peared in  the  defendant's  office  to  demand  the  publication  of  their 
•card,  they  had  been  arrested  in  CarroUton  for  disorderly  conduct,  and 
taken  before  the  plaintiff,  a  justice  of  the  peace,  who  had  imposed 
npon  one  of  tliem  a  fine  of  five  dollars. 

The  defendant  avers  in  his  answer  that  when  complaint  was  made 
>to  him  by  the  plaintiff,  that  the  advertisement  was  false  and  injurious 
to  him,  he  caused  to  be  inserted  in  au  editorial  article  in  the  "  Times" 
newspaper  an  explanation,  which  the  plaintiff  accepted  as  satisfactory, 
;and  in  vindication  of  himself.  This  editorial  is  in  these  words:  *^  An 
advertisement  appeared  in  the  Times  yesterday  in  which  Judge  Perret, 
of  Jefferson,  and  the  police  officers  of  CarroUton,  are  charged  with 
•certain  very  improper  conduct  toward  five  persons,  whose  names  were 
Attached  to  the  advestisement.  We  are  assured  by  Judge  Perret  that 
there  is  not  a  word  of  truth  in  this  card — that  he  and  the  police  offi- 
•cers  of  CarroUton  were  engaged  in  the  performance  of  their  duties  in 
preserving  peace  aud  order  in  the  cars,  where  the  advertisers  were 
•creating  a  disturbance,  and  violating  the  ordinances  of  the  city  and 
•the  laws  of  the  State.  If  Judge  Perret*8  statements  are  correct,  the 
advertisers  in  question  have  as.^nmed  a  responsibility  by  their  public 
cation  which  they  have  no  right  to  expect  us  to  sliare  with  them." 

The  plaintiff,  by  the  publication  in  question,  is  charged  with  com- 
plicity in  the  commission  of  a  high  crime.    The  terms  used  admit  of 
DO  other  construction.    This  charge  is  shown  to  be  false  aud  defama- 
tory.    Malice  is,  therefore,  implied  as  arising  from  the  needhss  and 
reckless  publication  of  the  advertisement,  in  wanton  disregard  of  the 
rights  of  others.    The  facts  certainly  show  the  culpable  want  of  a 
prudent  respect  for  the  character  and  feelings  of  others  which  shoald 
l>e  shielded  from  falsehood  and  defamation.     On  the  first  presentation 
of  the  libelous  card,  the  managing  editor,  as  he  states  himself,  advised 
•the  parties  not  to  have  it  published.     This  clearly  shows  tliat  he  saw 
the  impropriety  ot  its  publication,  and  yet  he  yielded  to  the  impor- 
tiinities  of  those  men,   and  permitted  its  insertion,  an  act  which  nis 
(first  impression  aud  better  judgment  did  not  approve.    In  the  defense 
of  this  case  much  has  been  said  of  the  liberty  of  the  press,  and  of  the 
right  of  persons  to  make  known  to  the  public  their  wrongs  and  griev- 
ances, and  it  is  asserted  as  a  duty  to  publish  pleas  addressed  to  public 
-opinion,  asking  that  justice  be  rendered,  and  a  wrong  like  that  com- 
plained of  by  the  parties,  who  presented  their  card  to  the  defendant, 
be  condemned  by  the  popular  censure  and  disfavor.    The  press  is  set 
up  as  a  tribunal  for  the  redress  of  wrongs.    The  liberty  of  the  press, 
'we  concede,  is  the  palladium  of  civil  liberty.     It  is  one  of  the  essen- 
tials of  a  free  government.    It  is  a  sacred  right  secured  by  our  organic 
12 
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law  j  but  with  the  grant  of  the  right  is  imposed  the  obligation  to  re> 
fittin  from  its  abuse.  Public  journalists,  like  everybody  else,  are  held 
to  an  observance  of  the  proprieties  of  social  life.  While  the  utmost 
latitude  is  accorded  to  them  in  the  discussion  of  all  subjects,  and  they 
may  freely  comment  upon  the  acts  and  conduct  of  men  as  individuals^ 
to  say  nothing  of  the  wide  expanse  of  authority  to  speak  faithfully 
and  boldly  in  the  interests  of  the  people  regarding  public  measures 
and  qneslions  of  all  kinds  that  concern  the  community  at  large,  still 
there  is  a  limit  beyond  which  this  freedom  becomes  license.  It  is 
upon  the  confines  of  these  that  responsibility  begins.  The  law  which 
shields  the  private  character  and  reputation  of  an  inoffensive  person 
from  the  assaults  of  calumny  and  falsehood,  is  founded  upon  a  public 
sentiment  of  greater  power  even  than  that  of  the  free  press.  It  for- 
bids the  wanton  violation  of  the  sacred n ess  of  personal  character  and 
good  name.  In  this  case  no  public  need  required  the  publication  of 
the  ofiensive  card.  No  public  interest  was  subserved  by  it.  No  pri- 
vate wrong  was  redressed  by  it,  and  no  good  reason  existed  to  suppose 
there  would  be.  But  as  the  result  shows,  a  wrong  was  inflicted.  A 
man  of  respectable  character  and  good  report  in  ihe  community,  was 
falsely  charged  with  the  crime  of  robbery;  and  the  charge  went  forth 
to  the  world  in  the  columns  of  a  newspaper  having  an  extensive  cir* 
culation. 

The  defendant  alleges  that  no  injury  could  result  to  the  plaintiff  by 
the  publication  complained  of,  and  sets  up  reparation  made  by  the 
editorial  article  he  caused  to  be  inserted  in  the  Times,  and  which  he 
avers  the  plaintiff  accepted  as  a  satisfactory  explanation.  The  plain- 
tiff may  have  been  damaged  in  character  and  Ktanding  in  society,  and 
yet  be  unable  to  establish  it  by  proof.  But  we  have  seen  from  the 
authorities  already  referred  to  that  in  actions  of  libel  proof  of  damages 
is  not  necessary  to  enable  the  party  to  recover.  3  An.  69,  11  An.  206.. 
The  allegation  that  the  plaintiff  accepted  the  editorial  article  as  satis- 
faction is  not  sustained  by  the  evidence.  The  terms  of  the  article  do^ 
not  import  an  acknowledgment  of  the  falsity  of  the  charge  made  in 
the  card  against  the  plaintiff.  On  the  contrary  they  are  vague  and 
hypothetic. al.  But  the  defendant  relies  principally  upon  the  position 
that  having,  at  the  time  the  publication  was  made,  reason  to  believe 
the  statement  of  the  parties  signing  the  card  was  true,  no  malice  can  ^ 
be  inferred  against  him,  and  he  relies  upon  the  case  of  Bodnell  tr. 
Osgood,  3  Pickeiing's  Reports,  384,  where  it  is  laid  down  that  ''the 
deliberate  publication  of  a  calumny  when  the  publisher  knows  it  to  be* 
false,  or  has  no  reason  to  believe  it  to  be  true,  is  conclusive  evidence  of 
malice.'' 

We  have  already  shown  that  in  a  case  like  the  one  at  bar,  the  malioe- 
implied  where  the  charge  is  f  Ise  is  not  malice  in  the  sense  of  hatred 
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or  spite  towards  an  individnal.  It  is  the  act  of  publisbiDg  to  the 
world  matter  which  is  false  and  defamatory.  It  is  the  doing  of  this 
act  with  utter  disregard  to  the  effect  it  may  have  upon  the  rights,  the 
character,  the  ieeliugs  and  the  interests  of  the  individual  traduced. 
Conduct  of  that  kind  is  reprehensible  in  morals  and  is  held  culpable 
in  law.  Thd  belief  at  the  time  of  publishing  tUe  falsehood  that  it  was 
true  can  only  go  according  to  circumstances  in  mitigation  of  the 
offense,  and  not  to  exculpate  the  party.  Upon  the  defendant's  doc- 
trine even,  we  should,  in  view  of  all  the  facts  shown  in  this  case, 
hesitate  to  conclude  that  he  had  good  reason  to  believe  the  charge 
against  the  plaintiff  to  be  true. 

This  case  bears  a  close  resemblance  in  most  respects  to  that  of 
Tresca  v.  Maddbx,  11  An.  206,  which  we  have  adverted  to.  The  case 
now  before  us,  however,  is  a  stronger  one  against  the  defendant. 

The  evidence  in  the  record  is  full  and  clear  and  enables  us  to  do 
justice  between  the  parties.  We  are  satisfied  from  a  careful  considera- 
tion of  all  the  facts  that  the  plaintiff  has  made  out  a  case  which 
entitles  him  to  damages,  and  we  think  the  amount  should  be  fixed  at 
five  thousand  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff,  L.  Charles  Perret,  recover  from  Charles  A. 
Weed,  proprietor  of  the  newspaper  styled  **  The  New  Orleans  Times,'* 
the  sum  of  five  thousand  dollars,  with  interest  thereon  at  five  per 
centum  per  annum  from  judicial  demand,  and  all  costs  of  suit. 

Justice  Wyly  being  absent  took  no  part  in  this  decision. 


No.  4568. 
Samuel  Fisher,  Guardian,  v.  F.  D.  Tumnard. 

There  is  no  law  which  directs  a  book  to  be  kept  in  the  Parish  Recordere'  ofBoea  for  the  re- 
cording of  tutors'  bonds,  and  this  court  is  not  satisfied  that  the  recording  of  a  tutor's 
bond  in  a  book  kept  for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  record* 
ing  generally  of  bonds  of  every  kind,  would  sufAoe  to  operate  as  notice  of  a  minor's  mort- 
gage, where  in  the  same  office  are  kept  the  books  in  whicb  the  law  directs  mortgages  to 
be  inscribed. 

It  has  been  frequently  held  that  in  the  country  parishes  the  registry  of  a  mortgage  in  the 
c<mTeyanoe  book  in  which  all  mortgages  and  privileges  are  recorded,  is  sufficient,  if 
separate  books  be  not  kept ;  but  if  there  be  a  separate  registry  of  mortgages,  the  mort- 
gage must  be  inscribed  in  it 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  £ast  Baton 
Rouge.   Posey,  J.  8.  P.  Orevea,  for  plaintiff  and  appellant.   Fuqua 
dt  CaUihan,  for  defendant  and  appellee. 
Justices  concurring:    Ludeling,  Taliaferro,  HoweU,  Wyly,  Morgan* 
Taliaferro,  J.    W.  F.  Tunnard  was  appointed  tutor  to  Lucy  M. 
Phillips  in  1855.    His  bond  as  tutor  was  recorded  sixteenth  of  July, 
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1855,  in  Book  A  '^f  Bonds,  in  the  recorder's  office.  The  tutor's  final 
account  was  homologated  on  the  twenty-first  of  July,  1865.  The 
judgment  of  homologation  authorized  the  tutor  to  execute  a  mortgage 
on  a  certain  house  and  lot  in  Baton  Rouge  as  additional  security. 
Thi»  judgment  was  recorded  in  Book  of  Judicial  Mortgages  on  the 
twenty-eighth  of  July,  1865.  The  special  mortgage  as  additional 
security  was  recorded,  but  the  date  of  the  recording  is  not  shown. 

Two  creditors  of  Tunnard,  the  tutor,  obtained  judgments  against  him, 
which  were  recorded  on  the  twenty- second  of  July,  1865.  Executions 
were  issued  on  these  judgm en ti«,  and  the  property  specially  mortgaged 
by  Tunnard  as  additional  security  in  favor  of  the  minor,  was  seized 
and  sold,  and  the  defendant,  in  this  case,  became  the  purchaser.  On 
the  decease  of  W.  F.  Tunnard,  the  first  tutor  of  the  minor,  the  plain- 
tifi',  Fisher,  became  her  guardian,  receiving  the  appointment  in  War- 
saw county,  State  of  New  York.  He  brings  this  hypothecary  action 
to  enforce  the  minor's  mortgage  against  the  property  mortgaged  by 
the  former  tutor  as  additional  security  for  the  tutorship.  He  alleges 
that  the  former  tutor  qualified  in  that  capacity  in  1855,  by  giving  bond 
according  to  law,  **  which  bond  was  duly  recorded  in  the  recorder's 
office  of  said  parish  in  the  book  specially  provided  for  the  recording  of 
tutors'  bonds,  in  order  to  create  a  mortgage  upon  the  real  estate  of 
tutors,  and  according  to  law." 

The  defendant  denies  that  the  bond  of  Tunnard,  as  tutor,  was  ever 
recorded  in  the  mortgage  records  of  the  parish  in  conformity  with  law. 
He  further  contends  that  the  judgments  under  which  the  property  was 
sold,  having  been  recorded  prior  to  the  recording  of  the  judgment 
homologating  the  account  of  the  tutor,  Tunnard,  the  judicial  mort- 
gages resulting  therrfrom,  take  precedence  ot  that  of  the  minor's  judg- 
ment. Judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiff'  has  appealed.  The  prominent  question  in  the  case  is,  did  the 
recording  of  the  tutor's  bond  in  1855  in  the  '  Book  of  Bonds"  fulfill 
tlie  requirements  of  law  in  regard  to  the  recording  of  acts  which  are  to 
operate  as  notice  to  the  world  of  the  existence  of  mortgages  t 

We  have  not  been  directed  to  any  law,  and  we  have  found  none, 
which  directs  a  book  to  be  kept  in  the  recorders'  offices  for  the  record- 
ing of  tutors'  bonds.  We  are  not  satisfied  that  the  recording  of  a 
tutor's  bond  in  a  book  kept  for  the  recording  of  any  particular  kind 
of  bonds,  or  for  the  recording  generally  of  bonds  of  every  kind,  would 
suffice  to  operate  as  notice  of  the  minor's  mortgage,  where,  in  the  same 
office,  are  kept  the  books  in  which  the  law  directs  mortgages  to  be  iD- 
scribed.    C.  C,  3388,  3390. 

•  It  is  shown  that  in  the  recorder's  office  of  East  Baton  Rouge,  sepa- 
rate books  are  kept  for  recording  the  difiPerent  kinds  of  martgages. 
V  A  legal  registry  alone  gives  efiect  to  the  mortgage  against  third  per- 
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8onB,  as  to  whom  it  is  valid,  not  as  executed,  between  the  parties,  bat 
as  recorded  "  2  An.  917.  It  has  been  frequently  held  that  in  the 
country  parishes  the  registry  ot  a  mortgage  in  the  conveyance  book  in 
which  all  mortgages  and  privileges  are  recorded  is  sufficient  if  sepa- 
rate books  be  not  kept ;  but  if  there  be  a  separate  registry  of  mort- 
gages, the  mortgage  must  be  inscribed  in  it.  2  An.  438,  800;  5  An. 
154;  6  An.  162;  2  An.  251.  We  are  not  prepared  to  say  there  is  error 
in  the  decision  of  the  lower  court. 

It  is  tlierefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


No.  4493. 
DoRBiNO  Landry,  Curator,  t^.  Del  as,  Lorio  &  Co.  and  als. 

The  plea  of  payment  admits  the  exUience  of  tiie  debt,  whose  continuance  will  be  presumed 
nnless  the  defenduit  makes  good  his  plea. 

An  administrator  excee<ls  his  proper  functions  when  he  enters  into  an  agreement  with  the 
debtors  of  an  estate  to  extend  the  terms  of  payment  beyond  that  fixed  by  the  original 
contract-.  The  exorcise  of  such  a  power  by  an  administrator  may  be  assimilated  to  acts 
done  by  agents  which  do  not  come  within  the  purview  ol  their  powers,  and  which  are 
therefore  not  regarded  aa  binding  on  their  principals.  Therefore  the  defendants'  plea  in 
this  case  that  they  are  not  bound  as  sureties  on  the  notes  sued  upon,  for  the  reason  that 
the  plaintiff  gave  an  extension  of  time  to  the  principals  without  their  knowledge  and 
consent,  is  not  well  founded. 

APPEAL  from  the  Third  (now  the  Fifteenth)  Judicial  District  Court, 
parish  of  Lafourche.  Thatnas  P.  Sherburne,  actiug  Judge  in  the 
place  of  the  District  Judge,  recused.  NicholU  dk  Lehlanc,  for  plaintiff 
and  appellaut.  O.  Knobloch,  Belcher  and  Louis  Bush,  for  defendauts 
and  appellees. 

Justices  concurring :    Ludeling,  Taliuferro,  Howell,  Wyly,  Morgan. 

Taliaferro,  J.  Two  suits  under  this  title,  between  the  same  par- 
ties, were  consolidated  and  tried  together  in  the  court  below.  Delas, 
Lorio  &  Co.,  in  July,  1860,  bought  at  the  succession  sale  of  Jean  Cou- 
tade,  deceased,  a  lot  of  ground  with  several  buildlDgs  upon  it  in  the 
town  ot  Thibodaux,  and  a  large  lot  of  merchandise.  The  lot  of 
ground  with  the  buildings  and  improvements  upon  it  was  sold  on  a 
credit  of  one  and  two  years.  Four  promissory  notes,  each  for  the  sum 
of  $1525t,  were  executed  by  the  purchasers  for  the  payment  of  the 
price.  Two  ot  the  notes  were  made  payable  in  all  the  month  of  March, 
1861,  and  the  other  two  in  all  the  month  ot  March,  1662.  The  pur- 
chasers gave  three  sureties  on  these  notes  who  were  bound  in  solido 
with  the  principals.  For  tiie  payment  of  the  price  of  the  merchandise 
the  purchasers,  with  the  same  sureties,  executed  in  solido  a  promissory 
note  for  $10,300,  payable  in  all  the  month  of  March,  1861.  The  notes 
atipulate  interest  at  eight  per  cent,  per  annum  from  their  respective 
maturities.    The  principals  having  failed  in  bu6iness  and  taken  the 
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benefit  of  the  insolvent  laws,  are  lost  sight  of  in  these  suits,  the  object 
of  the  earn  tor,  the  plaintiff  in  the  suit,  being  to  enforce  payment  of 
the  notes  against  the  sureties. 

The  defendants  answer  that  they  are  not  bound  on  the  notes,  for  the 
reason  that  the  plaintiff  gave  an  extension  of  time  to  the  principals 
without  their  knowledge  and  consent.  They  further  plead  payment 
and  claim  the  benefit  of  division  and  discussion. 

Judgment  was  rendered  in  favor  of  the  defendants  and  the  plaintiff 
has  appealed. 

The  defendants'  pleas  are  inconsistent.  The  plea  of  payment  admits 
the  existence  of  the  debt,  whose  continuance  will  be  presumed  unless 
defendants  make  good  their  plea.  3  N.  S.  273 ',  12  La.  397 ;  14  An.  54. 
An  administrator  exceeds  his  proper  functions  when  he  enters  into  an 
agreement  with  the  debtors  of  an  estate  to  extend  the  term  of  payment 
beyond  that  fixed  by  the  original  contract.  The  exercise  of  such  a 
power  by  an  administrator  may  be  assimilated  to  acts  done  by  agents 
which  do  not  come  within  the  purview  of  tlieir  powers,  and  which  are, 
therefore,  not  regarded  as  binding  on  their  principals.  We  think  the 
jut!gment  erroneous,  and  that  the  plaintiff  is  entitled  to  have  judg- 
ment in  his  favor  on  the  notes  sued  upon,  r  ubject  to  the  several  credits 
we  think  the  defendants  have  established.  There  are  various  bills  of 
exceptions  in  the  record.  The  third,  fifth^nd  eighth  relate  to  admissi- 
bility of  the  testimony  of  Delas,  Lorio  and  Coy  net  to  establish  pay- 
ments. We  think  the  objections  without  weight.  The  defendants  had 
certainly  the  light  to  establish  the  payments  they  made,  and  we  think 
they  have  legally  done  so.  The  other  bills  of  exceptions  need  not  be 
passed  upon  for  the  purpo^^e  of  deciding  the  case. 

It  is  therefore  ordered,  adjudged  aod  decreed  that  the  judgment  of 

the  district  court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  the  plaintiff  recover  from  the  defendants  tn  solido  the  fol- 
lowing sums  with  interest,  subject  to  the  several  credits  herein  below 
specified,  to  wit:  Fifteen  hundred  and  twenty-five  dollars,  with  in- 
terest at  eight  per  cent,  per  annum  from  the  first  of  April,  A.  D.  1861; 
the  like  sum  with  like  rate  of  interest  from  the  same  date;  the  like 
aura  with  like  rate  of  interest  from  the  first  of  April,  A.  D.  18B2;  the 
like  sum  with  like  rate  of  interest  from  the  same  date,  first  of  April, 
1862,  and  also  the  further  sum  of  ten  thousand  three  hundred  dollars, 
with  eight  per  cent,  interest  thereou  irom  the  first  day  of  April,  1861; 
the  whole  subject  to  the  following  credits,  viz  :  The  sum  of  four  hun- 
dred and  eighty  dollars,  to  date  and  have  effect  on  the  tenth  of  Jane, 
1862 ;  the  sum  of  seven  hundred  and  sixty-seven  dollars  and  nineteen 
cents,  to  take  effect  from  the  thirteenth  of  August,  A.  D.  1861;  the 
sum  of  six  hundred  and  fifty-one  dollars  and  thirty -seven  cents,  to 
date  and  have  effect  from  the  thirty-first  of  August,  1862 ;  the  sum  of 
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•eeventy-Bix  dollars  and  forty-six  cents,  to  date  and  have  eit'eet  from 
the  first  ol  September,  A.  D.  1865;  the  sum  of  two  hundred  and 
fieventy-fiive  dollars  and  eighteen  cents,  to  date  and  take  effect  from 
4he  first  of  February,  A.  D.  1866^  and  the  further  sum  of  three  thou- 
sand six  hundred  and  sixty -five  dollars,  to  date  and  take  effect  from 
the  nineteenth  of  June,  A.  D.  1867.  It  is  iurther  ordered  that  defend- 
4ints  pay  costs  in  both  courts. 


44Q2  26    183| 

J8_971, 

Succession  of  Jean  Baptists  Landry  and  M.  Trahan,  his  wife,      25  |n| 
DoRCiNO  Landry,  and  als    v.  Eugene    Peiiay,    Tutor,    for   a 

4 

Partition. 

'Where  a  note  for  a  certain  sum  of  money  was  fonnd  in  the  sncceM  on  o:  the  father  of  the 
maker's  wife,  and  wns  alleged  to  have  been  given  in  acknowledgment  of  an  avaneement 
d'hoirie  to  said  wife,  who  subsequently  died,  leaving  minors  for  her  heirs; 

field — That  said  note  being  given  in  the  individual  name  of  the  maker  must  be  oonsidered 
as  his  individual  deb^  and  a  not  subject  to  eolation  on  the  part  of  the  minors  in  the  suc- 
cession of  their  grandfather,  and  that,  even  admitting  said  note  to  have  been  an  acknowl 
edgment  of  indebtedness  by  the  drawer  in  the  name  of  his  children,  a  tutor  has  no  right 
to  make  such  an  acknowledgment. 

APPEAL  from  the  Parish  Court,  parish  of  Assumption.  A.  P.  Lauve, 
judge  ad  hoe,  in  place  of  the  parish  judge,  recusing  himself.  B.  N, 
Sims,  for  appellee.     Nichols  dc  False,  Hiram  H,  Carver,  for  appellants. 

Justices  concurring :    Ludeliug,  Taliaferro,  Howell,  Wyly,  Morgan. 

Morgan.  J.  The  only  question  in  this  case  is  whether  a  note  for 
$8375  06,  found  in  the  succession  of  Jean  Baptiste  Landry,  dated 
seventeenth  September,  1861,  and  signed  by  Eugene  Peray,  is  to  be 
eolated  as  an  "avaneement  d'hoirie*'  to  the  makei's  wife  during  her 
life  time,  or  whether  it  is  an  individual  debt  of  the  maker. 

Mrs.  Peray  was  the  daughter  of  J.  B.  Laudr^'.  She  died  before  her 
father,  leaving  minor  children.  Her  father  was  in  the  habit  of  making 
advances  to  his  children  in  anticipation  of  their  rights  in  his  succes- 
sion. The  note  which  it  is  alleged  is  subject  to  eolation  was  given  in 
the  individual  name  ot  Peray,  and  must  be  considered  as  his  individual 
debt.  It  is  not  signed  by  him  as  tutor  to  his  children,  and  if  it  had 
been  it  would  not  have  been  binding  upon  his  children.  It  was  not  an 
acknowledgment  ol  indebtedness  on  the  part  of  the  children.  The 
tator  has  no  right  to  make  such  an  acknowledgment. 

Admitting  that  the  money  which  is  represented  by  the  note  was 
given  by  Landry  to  his  daughter,  and  was  a  debt  due  by  her  to  him, 
'when  her  father,  after  her  death,  took  her  husband's  note  for  the  debt, 
he  novated  it  by  taking  another  obligee  therefor.  The  note  forms  a 
part  of  his  succession,  but  it  is  not  an  obligation  which  the  mother's 
<}hildren  are  responsible  for. 

Judgment  affirmed. 
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No.  4586. 
Broaddub,  Bettis  &  Co.  v.  Nollet,  Andrews  et  als. 

It  it  no  defense  to  a  suit  to  plead  thi^  the  plaintiff  had  said  to  the  defendant  that  he  wonl^ 
discontinne  his  suit  if  some  other  creditor  wonld  do  the  same.  Snch  a  promise  wonkL 
neither  discharge  the  deht  nor  bar  the  action,  because  an  agreement  without  consider- 
atlon  is  not  obligatory. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Madison.  Hough,  J.  Thomas  P.  Farrar,  lor  plaintiffs  and  appel- 
lants. Wells  d  Bainey  and  H.  D.  Farrar,  for  defeudants  and  ap- 
pellees. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wylt,  J.  The  plaintiffs  appeal  from  the  judgment  rejecting  their 
demand  against  the  defendants,  the  sureties  on  the  bond  to  release  the 
property  seqnestered  in  the  case  of  the  plaintiffs  against  Neely  S^ 
Herrin,  No.  681,  on  the  docket  of  the  district  court,  parish  of 
Madison. 

The  defense  is,  that  at  the  time  of  the  sequestration,  the  property 
(the  cotton)  of  Neely  &  Herrin  was  under  provisional  seizure  to  pay 
the  rent  ol  the  place  on  which  it  was  raised ;  it  was  released  on  bond 
in  both  cases,  the  defendants  being  tlie  securities  on  said  bonds;  that 
J.  C.  Bettis,  of  plaintiffs'  firm,  stated  to  Andrews,  of  defendants'  firm,, 
that  he  was  forced  to  sequester  on  account  of  the  said  provi^iooal 
seizure,  and  that  if  he  would  induce  the  plaintiff  in  the  provisional 
seizure  case  to  dismiss  or  withdraw  his  suit,  that  Broaddus,  Bettis  & 
Co.,  would  do  the  same;  that  Andrews  accordingly  paid  the  plaintiff 
in  tlie  provisional  seizure  case,  and  his  suit  was  dismissed,  and  he 
notified  Bettis  thereof,  who  again  consented  to  dismiss  bis  suit;  that 
nothing  was  done  at  the  fall  term  of  1870  on  account  of  this  agree- 
ment; that  in  February,  1872,  the  plaintiffs  in  the  case  against  Neely 
&  Herrin  caused  judgment  to  be  entered  contrary  to  and  in  utter 
violation  of  said  agreement.  » 

This  deftMKse  is  supported  by  the  testimony  of  Andrews  and  Neely, 
and  it  is  fiatly  cuiitiadicted  by  Bettis,  who  swears  he  never  made  any 
agreement  with  Neely  or  Andrews  in  regard  to  the  sequestration  suit; 
that  **  as  for  making  any  agreement  to  take  Neely  for  the  debt  and 
releasing  Andrews  and  others  on  the  bond,  when  I  knew  he  was  insol- 
vent, wonld  have  been  absurd.''  The  statements  of  Andrews  and  Neely 
are  highly  improbable,  because  no  prudent  man  having  his  debt  secured 
by  the  bond  would  consent  without  consideration  to  dismiss  his  suit 
and  look  for  payment  to  an  insolvent.  But  assuming  the  truth  of 
testimony  of  Andrews  and  Neely,  we  are  of  opinion  that  the  defense 
must  fail.  It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had 
said  to  the  defendant  he  would  discontinue  his  suit  if  some  other 
creditor  would  do  the  same.    Such  a  promise  would  neither  discharge 
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the  debt  nor  bar  the  action,  because  an  agreement  without  considera- 
tion ia  not  obligatory. 

The  defendants,  the  sureties  upon  the  release  bond,  do  not  pretend 
that  the  judgment  against  their  principals  is  not  correct,  nor  do  they 
deny  their  suretyship. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  ordered  that  the  plaintiffs  recover  judgment  against  the 
defendants,  in  solidOf  for  sixteen  hundred  and  seventy-four  dollars  and 
seventy-three  cents,  with  five  per  cent,  per  annum  interest  thereon 
from  fifteenth  November,  1870,  subject  to  a  credit  of  six  hundred  and 
sixty-five  dollars  and  fifty-three  cents,  on  the  fifteenth  of  January,. 
1871.  It  is  further  ordered  that  plaintiffs  have  judgment  against  the- 
defendants  for  one  hundred  dollars,  the  amount  of  costs  of  said  suit 
agailist  Neely  and  Herrin,  and  that  they  pay  costs  of  this  suit. 


No.  3796. 

Northern   Bank   of   Kentucky  and  als.  v.  The  Police  Jury  of 

Points  Coupee  and  als. 

TThere  in  a  suit  to  erase  the  mortgage  of  a  third  party,  said  party  alleged  that  the  mortgaged 
property  had  oever  been  individoally  owned  by  the  debtor  of  the  plaintifEs,  and  that^ 
even  if  it  had  been  the  property  of  said  debtor,  which  waa  expressly  denied,  the  mort- 
gage was  binding  and  operative,  and  that  no  valid  reason  existed  in  law  to  have  it  oan- 
oeled ; 

Held — That  the  two  pleas  were  not  contradictory,  and  that  the  Judge  a  quo  erred  in  ruling 
defendant  to  elect  between  them,  because  it  was  competent  for  the  party  to  prove  that  the 
property  seized  not  belonging  to  the  debtor  of  the  plaintiffs,  they  had  no  right  or  interest 
to  inquire  into  the  validity  of  the  mortgage  resting  on  it ;  and  because  it  was  also  com- 
petent for  said  third  party  to  establish  at  the  same  time  that  the  mortgage  in  his  favor 
was  valid. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Conp^.  Miller,  J.  Edward  PhillipSf  for  plaintiffs  and  appellees. 
Haralson  itt  Claihorney  for  defendants  and  appellants. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Ludelino,  C.  J.  The  plaintiffs  having  a  judgment  against  Jules 
Labatut,  cans^ed  a  plantation,  situated  in  Polute  Couple  to  be  seised, 
under  an  execution  issued  under  said  judgment,  as  the  property  of 
said  Labatat.  The  plaintiffs  then  instituted  this  suit  to  erase  a  mort- 
gage executed  by  Labatut  in  favor  of  the  Police  Jury  of  Pointe  Couple 
for  the  benefit  of  the  Poydras  College,  for  the  sum  of  $23,166  60,  on 
the  ground  that  it  had  no  legal  existence. 

The  defendants  in  their  answers  allege  that  the  property  ''  is  and 
always  has  been  the  property  of  Zenon  Porche's  succession,  adminis- 
tered by  Jules  Labatut,  dative  testamentary  executor  of  the  will  of  Z. 
Porcbe,  in  which  capacity  alone  has  he  now  or  has  he  ever  had  posses- 
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sioD  of  Baid  mortgaged  property.  They  further  alleged  that  if  the 
property  be  *'  held  to  be  that  of  Jules  Labatut,  and  susceptible  of 
mortgage  by  him  iDdividually,  which  is  alleged  by  said  plaintiffs,  but 
which  they  (defeudants)  expressly  deny,  then  they  aver  that  said  mort- 
gage is  binding  aud  operative  on  the  property  mortgaged,  and  that  no 
good  and  valid  reason  exists  in  law  why  the  same  should  be  canceled 
or  set  aside.*' 

The  plaintiflfs  then  moved  that  the  defendants  be  compelled  to  elect 
which  of  the  two  pleas  they  would  rely  upon,  on  the  ground  that  they 
were  contradictory.  The  court  ordered  that  the  pleas  were  contradic- 
tory, and  that  the  defendants  should  elect  between  the  two.  The 
defendants  took  a  bill  of  exceptions  to  this  ruling,  and  they  elected  to 
rely  upon  the  defense  that  the  property  belonged  to  the  succession  of 
Porche  and  not  the  debtor  of  the  plaintifiGs. 

On  the  trial  the  defendants  offered  testimony  and  documentary  evi- 
dence to  prove  that  the  property,  seized  and  claimed  by  plaintiffs  to 
belong  to  Labatut,  belonged  to  the  succession  of  Porche  as  alleged  in 
their  answers,  which  succession  was  in  course  of  administration  in  the 
parish  court,  and  that  the  defendants  were  particular  legatees  under 
the  will  for  the  amount  for  which  the  mortgage  had  been  executed; 
that  their  legacy  was  unproved  and  that  there  was  no  other  property  of 
the  succession  out  of  which  said  legacy  could  be  discharged,  to  the 
introduction  of  which  evidence  the  plaintiffs  excepted  on  the  ground 
that  the  evidence  was  irrelevant,  in  this  that  if  the  property  belonged 
to  the  succession,  the  cancellation  of  the  mortgage  could  not  affect 
injuriously  the  succession,  and  because  the  defemlants  having  elected 
to  claim  as  legatees  under  the  will  and  not  under  the  mortgage,  had 
no  interest  in  opposing  its  erasure.  The  court  sustained  the  objections 
and  rejected  the  evidence.  The  defendants  retained  their  bill  of 
exceptions. 

It  thus  appears,  that  in  a  suit  to  erase  a  mortgage  of  a  third  part\ , 
that  party  is  forced  to  elect  between  two  defenses  against  the  action 
of  the  plaintiffs,  on  the  ground  that  they  are  inconsistent ;  and  that 
having  elected  the  first  they  are  then  not  allowed  to  establish  it, 
because  it  is  not  material  to  the  issue  presented  by  the  plaintiffs. 

We  are  of  the  opinion  that  the  defenses  set  up  were  not  contradic- 
tory. It  was  competent  to  prove  that  the  property,  seized  as  the 
property  of  Labatut,  did  not  belong  to  him,  to  show  that  the  plaintiffs, 
creditors  of  Labatut,  had  no  right  or  interest  to  inquire  into  the 
validity  of  defendants*  mortgage  on  said  property,  and  they  might  at 
the  same  time  have  shown  that  the  mortgage  was  valid.  The  property 
was  held  by  the  testamentary  executor  and  the  property  was  in  course 
of  administration  in  the  probate  court.  The  executor  was  also  the 
universal  legatee,  and  he  gave  the  mortgage  in  question  to  secure  the 
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payment  of  the  special  legacy  in  favor  of  the  Poydras  College.  We 
do  not  consider  the  defenses  inconsistent  or  contradictory;  and  the 
rulings  of  the  judge  a  quo  were  erroneous  in  forcing  the  defendants  to 
Abandon  one  of  their  grounds  of  defense,  and  in  refusing  to  allow 
them  to  prove  that  the  property  belonged  to  the  succession  of  Z. 
Porche. 

It  is  then  fore  ordered  and  adjudged  that  the  judgment  of  the  lower 
leonrt  canceling  the  moitgage  in  favor  of  the  Police  Jury  of  Pointe 
Coup^  for  the  bei^efit  of  the  Poydras  College  be  annulled,  and  that 
this  case  be  remanded  to  the  court  a  quo  to  be  proceeded  with  accord- 
ing to  law.  It  is  further  ordered  that  the  plaintiffs  and  appellees  pay 
costs  of  appeal. 


No.  2540. 
Adam  Tate  v,  Laforest  &  Desmare. 

Where  defendants  received  a  certain  quantity  of  cotton,  Bold  it,  and  collected  the  proceeds  of 
the  sale  as  commission  merchants  or  factors  of  the  plaintiff; 

Sold— That  the  debt  resulting  from  :t  is  a  fiduciary  one  and  exempted  by  the  insolyent  law 
tvom  its  operation.  The  money  was  received  in  trust  for  the  plaintiff.  Defendants,  by 
converting  it  to  their  own  use,  rendered  themselves  amenable  to  the  criminal  laws  of  the 
State.  It  cannot,  therefore,  be  inferred  that  the  insolvent  laws  of  the  State  intended  to 
discharge  a  debtor  from  such  a  debt,  even  if  it  had  not  been  therein  expressly  excepted. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Ool- 
lenSy  J.  Bandolphf  Singleton  <&  Browne^  for  plaintiff  and  appellee. 
A,  Bitot  J  for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro,  Wyly,  Morgan. 

Ludeling,  C.  J.  The  plaintiff  sues  to  recover  $2754  83,  the  net 
proceeds  of  cotton  shipped  by  them  to  the  defendants,  as  factors  and 
commission  merchants. 

The  defendants  admit  the  correctness  of  the  debt,  but  they  claim 
that  they  have  been  discharged  from  the  obligation  to  pay  it  by  pro- 
ceedings in  insolvency. 

On  behalf  of  the  plaintiff  it  is  contended  that  the  proceedings,  as  to 
the  plaintiff,  are  null  and  void  for  want  of  citation,  and  that  the  debt 
was  created  in  a  fiduciary  capacity,  and  that  the  insolvents  were  not 
released  from  such  a  debt. 

The  evidence  satisfies  us  that  Laforest  &  Desmare  received  the 
•cotton  as  the  commission  merchants  or  factors  of  the  plaintiff,  and  as 
such,  sold  the  cotton  and  received  the  proceeds  of  the  sale.  The  debt 
is,  therefore,  a  fiduciary  debt,  and  the  insolvent  law  exempted  such  a 
debt  from  its  operation.  The  defendants  received  the  money  for 
account  of  the  plaintiff  and  held  it  in  trust  for  them.  By  converting 
it  to  their  use,  they  rendered  themselves  amenable  to  the  criminal  laws 
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of  tbe  State.  It  could  not  therefore  be  inferred,  that  the  insolvent 
laws  of  tbe  State  intended  to  discharge  a  debtor  from  saoh  a  debt^ 
even  if  it  had  not  been  expressly  excepted  in  the  law.  The  benefit  oi 
the  insolvent  laws  is  intended  for  the  honest,  bat  unfortunate  debtov. 
4  La.  55 ;  1  M.  159. 

We  think  the  judgment  in  favor  of  the  plaintiff  for  the  sum  claimed 
is  correct. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  tbe  lower 
court  be  affirmed  with  costs  ot  appeal. 


No.  4526. 
William  Walsh  v.  Charles  Lallandb. 

Where  partiee  claim  title  to  lands  acquired  from  the  United  States,  after  the  General  Govern- 
ment  has  parted  with  its  title,  the  oonrts  will  decide  their  rights  under  the  law,  without 
reference  to  the  action  of  the  officers  of  the  land  office. 

A  citizen,  in  itfl  largest  sense,  is  any  native  bom  or  nataraUased  person,  who  is  entitied  to  faSL 
protection  in  the  exercise  and  ei^joyment  of  the  so  called  private  rights. 

By  the  laws  of  Louisiana  native  born  free  persons  of  color  wore  in  the  full  enjoyment  of 
those  rights  in  1844. 

By  the  treaty  whereby  Louisiana  was  acquired,  the  fi-ee  colored  inhabitants  of  Louisiana 
were  admitted  to  a  citizenship  of  the  United  States ; 

Therefore,  a  free  colored  person  who  was  bom  in  Louisiana,  who  had  always  lived  there^ 
and  whose  ancestors  for  two  generations  before  him  had  been  ftree  and  had  lived  in  Loa* 
Isiana,  was  a  citizen  of  that  State  in  1860,  at  the  epoch  when  the  commissioner  of  the 
general  land  office,  in  an  «r  parte  proceeding,  canceled  an  entry  made  by  said  person 
under  the  pre-emption  laws  of  1841,  on  the  thirty-firstday  of  December,  1844,  on  tiie  ground 
that  said  person,  being  a  free  negro,  was  not  a  citizen  of  the  United  States,  although  he 
had  remained  in  possession  of  the  land  since  the  entry  and  had  complied  with  all  the 
requirements  of  the  laws  of  the  United  States  to  entitle  him  to  enter  the  land  by  pre* 
emption. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.  JButler,  J.  Haralson  dc  Claiborne,  for  plaiDtifP  and  ap- 
pellee.    Edioard  Phillips ,  for  defendant  and  appellant. 

Justices  concnrring:     Ludeling,  Taliaferro,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  This  18  a  petitory  action  for  a  tract  of  land  sit- 
uated in  the  parish  of  Pointe  Coup6e.  The  plaintiff  claims  under  a 
patent  from  the  State  of  Louisiana,  dated  oo  the  twenty-first  of  Feb- 
ruary, 1861. 

The  defendant  claims  under  an  entry  made  under  the  pre-emption 
laws  uf  1841,  on  the  thirty -first  day  of  December,  1844.  The  defend- 
ant has  been  in  quiet  possession  of  the  property  since  his  settlement 
in  1844  until  1866. 

It  appears  that  in  an  ex  pa/rte  proceeding  the  commissioner  of  the 
general  land  office  ordered  the  cancellation  of  Lallande's  entry  on  Uie 
fourteenth  of  November,  I860,  on  the  ground  that  he  was  a  free  negro,, 
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and  the  plaintiff  was  permitted  to  locate  a  school  warrant  on  the  land, 
'which  has  been  approved  by  the  Secretary  of  the  Interior.  Thos  it 
appears  that  the  United  Statt:S  has  parted  witli  its  title.  Where  par- 
ties claim  title  to  lands  acquired  from  the  United  States  after  the  gen- 
eral government  has  parted  with  its  title,  the  coarts  will  decide  their 
rights  nnder  the  law,  without  reference  to  the  action  of  the  officers  of 
the  land  office.  20  An.  435;  20  How.  7,  Garland  «.  Winn;  1  Peters 
'212,  Comegys  v,  Vosse;  14  How.  Cunningham  v,  Ashley;  14  An.  134. 
The  legal  question,  upon  which  the  commissioner  seems  to  have  pre- 
dicated his  decision,  is,  whether  Lallande,  the  defendant,  was  a  citizen 
of  the  United  States,  and  he  held  that  he  was  not,  because  he  was  a 
Jree  negro. 

The  agreed  statement  of  facts  in  this  record  shows  that  Charles  Lal- 
lande was  born  of  free  parents,  in  this  State,  and  he  is  of  mixed  blood. 
His  grandfather  was  a  white  man,  a  Spaniard;  his  grandmother  was 
an  Indian.  Their  issue  was  the  father  of  the  defendant,  the  defend- 
ani's  mother  was  a  mulattress.  All  were  born  free  and  were  inhabit- 
ants of  Louisiana.  The  other  facts  agreed  to  show  that  Lallande 
>complied  with  the  requirements  of  the  laws  of  the  United  States  to 
•entitle  him  to  enter  the  land  by  pre-emption ;  was  a  free  colored  per- 
son, who  was  born  in  Louisiana,  who  had  always  lived  there,  and 
-whose  ancestors  for  two  generations  before  him  had  been  free  and  had 
lived  in  Louisiana,  a  citizen  of  Louisiana f  A  citizen  in  its  largest 
sense  is  any  native  born  or  naturalized  person  who  is  entitled  to  full 
protection  in  the  exercise  and  enjoyment  of  the  so  called  private 
rights. 

By  the  laws  of  Louisiana  native  born  free  persons  of  color  were  in 
fthe  full  enjoyment  of  those  rights  in  1844.  All  free  native  born  in- 
•habitants  of  the  States  of  New  Hampshire,  Massachusetts,  New  York, 
New  Jersey  and  North  Carolina,  though  descended  from  African  slaves, 
were  not  oikly  citizens  of  those  States,  but  such  of  them  as  had  the 
.other  necessary  qualifications  possessed  the  franchise  of  electors,  on 
•equal  terms  with  other  citizens.  Opinion  of  Justice  Curtis  in  Dred 
Scott. 

By  the  treaty  whereby  Louisiana  was  acquired,  the  free  colored  in* 
habitants  of  Louisiana  were  admitted  to  citizenship  of  the  United 
States. 

In  the  case  of  the  State  v.  Manuel  (4  Dev.  and  Bat.  20),  Judge  Gas- 
ton, as  the  organ  of  the  court,  said:  *' According  to  the  laws  of  this 
State,  nil  human  beings  within  it,  who  are  not  slaves,  fall  within  one 
of  two  classes.  Whatever  distinctions  may  liave  existed  in  the  Roman 
laws  between  citizens  and  free  inhabitants,  they  are  unknown  to  our 
institutions.  Before  our  revolution,  all  free  persons  born  within  the 
.dominions  of  the  king  of  Great  Britain,  whatever  their  color  or  com- 
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plexioD;  were  Dative  born  British  subjects ;  those  born  oat  of  his  alle- 
giance were  aliens.  Slavery  did  not  exist  in  England,  but  it  did  in 
the  colonies.  Slaves  were  not^  in  legal  parlance,  persons,  but  prop- 
erty. The  moment  the  incapacity,  the  disqualification  of  slavery,  was^ 
removed,  they  became  persons,  and  were  then  either  Biitish  subjects 
or  not  British  subjects,  according  as  they  were  or  were  not  born  within 
the  allegiance  of  the  British  king.  Upon  the  revolution,  no  change 
took  place  in  the  laws  of  North  Carolina  than  was  consequent  on  the 
transition  from  a  colony  dependent  on  a  European  king,  to  a  free  and 
sovereign  State.  Slaves  remained  slaves — British  subjects  in  North 
Carolina  became  freemen.  Foreigners,  until  made  members  of  a  State,, 
remained  aliens.  Slaves,  manumitted  here,  became  freemen,  and 
therefore,  if  born  within  North  Carolina,  are  citizens  of  North  Car- 
olina, and  all  free  persons  born  within  the  State  are  born  citizens  of 
the  State.  The  constitution  extended  the  elective  franchise  to  every 
freeman  who  had  arrived  at  the  age  of  twenty -one,  and  paid  a  public 
tax;  and  it  is  a  matter  of  universal  notoriety,  that,  under  it,  free  per- 
sons, without  regard  to  color,  claimed  and  exercised  the  Iranchise,. 
until  it  was  taken  from  free  men  of  color  a  iew  years  since  by  our 
amended  constitution." 

The  reasoning  in  that  case  is  a  propos  in  this. 

The  judge  a  quo  referred  to  the  decision  of  the  Supreme  Court  in  tb« 
Dred  Scott  case.  That  case  is  inapplicable.  In  that  case  the  opinion 
announced  was  that  '*a  negro  of  African  descent,  whose  ancestors 
were  of  pure  African  blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves,  was  not  a  citizen.^^  At  any  rate,  it  is  but  a  single 
case  and  does  not  settle  the  question.  We  think  the  facts  of  this  case 
justify  us  in  saying  that  Lallande  was  a  citizen  of  Louisiana  at  the 
time  he  acquired  the  laud  in  question ;  that  he  had  the  capacity  to  ao 
quire  it,  and  he  has  the  better  right  to  the  land. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lowev 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendant,  decreeing  him  to  be  the  owner  of  the  lands  in  dispute,, 
and  rejecting  the  plaintiff's  demand  with  costs  of  both  courts. 
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No.  4343. 
State  of  Louisiana  v,  John  Garvey  and  Charles  Earle. 

The  statemento  under  oath,  in  a  judicial  proceeding,  made  as  a  party  accused  and  not  aa  a 
witness,  are  not  to  be  held  as  voluntary,  and  therefore  are  not  admissible  as  evidence  on 
the  trial  of  said  accused  party. 

Where  it  was  objected  to  the  admission  as  evidence  of  a  declaration  in  writing  purporting  to 
be  a  voluntary  confession  of  the  oscuaed,  on  the  ground  that  such  a  declaration  was  not 
voluntary,  because  it  appeared  on  the  trial  of  the  case  that  it  was  doubtful  whether  or 
not  inducements  by  the  Superintendent  of  the  Metropolitan  Police  had  not  been  offered 
to  the  accused  to  make  said  declaration,  and  because  under  such  oircnmstanoes,  the 
accused  was  entitled  to  the  benefit  of  the  doubt ; 

Held— That  the  court  below  erred  in  overruling  the  objection. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Ahell,  J» 
CrimiDal  case.     Trial   by  jnry.     A,  A,  Atocha,  for  appellants. 
Simeon  Belden,  for  the  State. 

Justices  concurring :    Ludeling,  Taliaferro,  Morgan. 

Taliaferro,  J.  The  defendants  in  this  case  have  appealed  from  a 
judgment  of  the  First  District  Court  of  New  Orleans,  sentencing  them 
to  hard  labor  in  the  penitentiary  for  life,  on  the  verdict  of  a  jury 
finding  them  guilty  of  the  crime  of  murder  without  capital  punish- 
ment. 

The  case  comes  before  this  court  on  two  bills  of  exceptions.  The 
first  is  to  the  admission  in  evidence  against  the  accused,  of  a  declara- 
tion in  writing  purporting  to  be  a  voluntary  confession  by  Earle,  one 
of  the  accused,  of  the  commission  of  the  crime  wherewith  the  parties 
were  charged.  The  objection  is  that  this  declaration  was  made  under 
oath,  Earle  being  at  the  time  under  arrest,  and  brought  before  the 
coroner  at  the  time  of  holding  the  inquest  over  the  body  of  the 
deceased,  by  the  request  of  Earle  himself  to  make  the  said  declaration. 
Tliat  the  declarations  and  statements  of  Earle  were  given  as  a  party 
accused  and  under  oath  and  were  not  admissible  at  all. 

A  clear  and  well  marked  distinction  is  made  between  the  effect  of 
statements  made  by  a  party  under  oath  &*  a  witness  in  a  criminal  pro- 
ceeding and  the  statements  under  oath  by  an  accused  party.  In  the 
first  case,  whatever  the  witness  may  state  tending  to  criminate  him- 
self in  regard  to  the  accusation  about  which  he  testifies  may  be  intro- 
duced as  evidence  against  him  in  a  subsequent  prosecution  of  himself 
for  the  same  offense.  But  it  seems  to  be  well  settled  that  the  declara- 
tions under  oath  of  an  accused  party  are  not  to  be  held  voluntary  and 
consequently  are  not  atlmissible  in  evidence. 

Mr.  Greenleaf  in  his  treatise  on  the  law  of  evidence,  vol.  1,  section 
225,  in  laying  down  the  rule  that  a  party  accused  must  not  be  sworn, 
says:  "Itmay  nt  first  view  appear  unreasonable  to  refuse  evidence 
of  confession  merely  because  it  was  made  under  oath,  thus  having  in 
favor  of  its  truth  one  of  the  highest  sanctions  known  to  the  law.     But 
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state  of  LonisUna  v.  Garyey  and  Earle 


it  is  to  be  observed  that  none  but  voluntary  coufeBsions  are  admissible; 
and  that  if  to  the  perplexities  and  embarrassments  of  the  prisoner's 
situation,  are  added  the  danger  of  perjury,  and  the  <lread  of  additional 
penalties,  the  confession  can  scarcely  be  regarded  as  voluntary;  but  on 
the  contrary,  it  seems  to  be  made  under  the  very  iuflueuces  T^hich  the 
law  is  particularly  solicitous  to  avoid.'*  This  doctrine  appears  to  be 
.maintained  generally  by  the  standard  authorities,  McNally  on  Evidence, 
£o8coe  on  Criminal  Evidence,  Russel  on  Crimes,  and  others. 

In  tlie  case  of  the  People  v,  Heudrickson,  the  subject  underwent  a 
Tery  thorough  consideration  by  the  Supreme  Coart  of  the  State  of  New 
Tork  and  afterwards  by  the  Court  of  Appeals  of  tbat  State.  Parker's 
Oriminal  Reports,  vols.  1  and  2.  A  review  was  taken  of  all  the  lead- 
ing English  cases,  and  the  few  American  cases  that  had  then  (1852) 
•been  reported.  Mr.  Justice  Wright  remarked,  vol.  1,  p.  414:  *<From 
<this  review,  I  think  it  must  be  apparent  that  it  is  only  when  a  party 
accused  has  been  examined  on  oath  that  his  statements  are  to  be 
rejected  when  offered  in  evidence  against  him."  In  passing  on  Hen- 
•drickson's  case  the  Court  of  Appeals  said  :  *'  Where  the  evidence  offered 
has  been  rejected  on  the  ground  that  the  statement  was  made  when 
the  prisoner  was  in  custody  charged  with  crime,  as  in  Wheeley*s  case 
.and  Owen*B  case,  it  seems  to  me  clear  that  it  was  propeily  ezcluded, 
•because  these  were  cases  of  the  examination  of  a  prisoner  not  of  a 
witness.  In  such  cases  it  is  a  judicial  examination,  and  it  should  not 
be  on  oath  and  certain  precautions,  for  the  piotection  of  the  accused 
Are  always  observed."    Vol.  1,  p.  420. 

In  the  case  of  the  People  i;.  McMahon,  before  the  same  court  a  few 
years  afterwards,  the  court  remarked:  *'This  subject  has  been  so 
recently  and  so  fully  examined  in  the  case  of  the  People  v.  Hendrick- 
-eon,  1  Parker  Crim.  R.  416,  that  nothing  now  can  be  gleaned  from  a 
further  review  of  the  authorities.  Upon  principle  there  can  be  no 
good  reason  for  the  exclusion  of  this  evidence.  It  is  only  upon  a  judi- 
cial examination,  where  the  prisoner *is  brought  before  a  magistrate 
-charged  with  crime,  that  the  accused  is  to  be  informed  by  the  magis- 
trate that  he  is  at  liberty  to  refuse  to  answer  any  question  that  may  be 
put  to  him.  He  is  to  be  examined  but  not  under  oath ;  and  his  answers 
may  be  subsequently  used  as  evidence  against  him.  That  is  the  ex- 
amination of  a  party  and  not  of  a  witness.'^  *  *  *  *  <<  Under 
«uch  circumstances  McMahon  was  not  before  the  coroner  as  a  prisoner 
but  as  a  witness.  It  does  not  appear  that  any  person  knew  of  his 
arrest  but  Squyres.  In  regard  to  the  coroner^s  proceeding,  he  stood  in 
no  respect  in  the  relation  of  one  arrested  or  even  accused.  He  was 
there  only  in  the  capacity  of  a  witness  and  it  is  as  such  and  not  as  a 
party  that  his  legal  rights  are  to  be  determined.'^  2  vol.  Par.  Crim.  R. 
pp.  670  and  671. 
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In  tbe  case  now  before  this  coart  the  judge  a  quo,  we  apprehend, 
•overlooked  the  distinction  so  clearly  drawn  in  the  New  York  cases  we 
have  adverted  to.  Earle  was  beibre  the  coroner  as  a  party  accused 
And  not  as  a  witness.  He  was  there  in  custody  as  such,  a  fact  within 
-the  knowledge  of  the  coroner. 

Ttie  second  bill  of  exceptions  was  taken  to  the  admisision  of  the 
•declaration  in  writing,  purporting  to  be  a  voluntary  confession  by 
Earle,  on  the  ground  that  such  declaration  was  not  voluntary,  because 
the  Superintendent  of  Metropolitan  Police,  when  testifying  in  the  case, 
said  he  could  not  swear  that  he  had  not  offered  inducements  to  Earle 
to  make  the  declaration,  thereby  leaving  it  in  doubt  whether  or  not 
inducements  were  offered  to  Earle  to  make  the  declaration,  and  that 
the  accused  was  entitled  to  the  benefit  of  the  doubt. 

We  think  the  court  below  erred  in  overruling  the  objections  made 
to  the  admission  of  the  written  declaration  of  Earle  as  a  voluntary 
confession. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
tbe  district  court  be  annulled  and  reversed.  It  is  further  ordered  that 
this  case  be  remanded  to  the  court  of  the  first  instance  for  a  new 
trial. 

Wtly,  J.,  being  absent,  took  no  part  in  this  decree. 


No.  2887. 

ELIZA.BETH  SOMMBRS  V.  GUSTAVE  SCHMIDT. 

^TTliere  tbe  husband  bas  not  appeared  with  bis  wife,  in  the  suit  instituted  by  her,  the  latter 
must  show  his  authorization.  Her  own  averments,  or  those  of  her  counsel  as  to  that  fact 
are  not  sufficient. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley, 
J.  Muse  &  Phillips,  for  plaintiff  and  appellant.  Chistave  Schmidt, 
for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Hovrell,  Wyly,  Morgan. 

Wyly,  J.  This  suit  must  be  dismissed,  because  it  was  brought  by 
the  plaintiff,  a  married  woman,  without  the  authorization  of  her 
husband. 

Where  the  husband  has  not  appeared  with  his  wife,  the  latter  must 
show  his  authorization  otherwise  than  in  her  own  averments,  or  those 
of  her  counsel.  Succession  of  Pomroy  and  authorities  there  cited. 
21  An.  576. 

It  is  therefore  ordered  that  this  suit   be  dismissed   at   plaintiff's 

eosts. 
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Wells,  Gorater,  y.  Wells,  Ezecator. 

No.  4565. 
Jefferson  Wells,  Curator,  v.  J.  M.  Wells,  Executor. 

A  mortgage  credilor  has  no  right  to  iqjom  the  sale  of  his  debtor's  property  for  want  of  notioe 
of  the  application  for  the  order,  when  the  sale  was  ordered  to  pay  creditors  having  a 
higher  rank,  or  a  preference  over  him. 

Where  creditors,  who  were  by  judgment  en  itied  to  be  paid  by  preference,  intervened,  and 
Joining  in  the  defense  made  by  the  execator  of  an  estate  against  the  injanction  issaed  at 
the  prayer  of  a  creditor  of  an  inferior  rank,  asked  that  the  Judgment  be  so  amended  aa 
to  allow  them  twenty  per  cent,  damages  on  their  claims  ; 

Held— That  they  were  not  entitled  to  any  increase  of  the  amounts  allowed  them  respectively 
on  the  executor's  tableau.  No  act  of  one  creditor,  however  illegal,  can  be  the  basis  lor 
enlarging  the  claims  of  other  creditors  against  the  common  debtor,  the  succession.  But 
the  plaintiff  who,  by  iivjoining,  has  illegally  obstructed  the  sale  provoked  by  the  executor, 
'  is  liable  to  the  succession  for  damages,  and  the  prayer  of  the  executor  for  an  amendoMUUt 
of  the  Judgment  should  be  granted. 

APPEAL  from  the  Parish  Court,  parish  of  Rapides.  Daigre,  J. 
W.  A.  Seay,  for  plaintiff  and  appellant.  Manning^  Ryan  dk  WUUy 
for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtlv,  J.  The  plaintiff  appeals  from  the  judgmelit  dissolving  the  in- 
junction  sued  out  by  him  as  a  mortgage  creditor,  to  restrain  the  sale 
of  the  property  of  the  succession  represented  by  the  defendant,  to 
satisfy  the  creditors  mentioned  on  the  tableau.  The  grounds  for  the 
injunction  were : 

First — There  is  movable  property  out  of  which  the  creditors  should 
be  paid,  and  until  it  is  ezhauste  I  the  immovable  property  should  not 
be  sold,  as  was  attempted  by  the  defendant. 

Second — The  plaintiff,  a  mortgage  creditor,  has  not  been  notified  of 
the  application  for  the  order  of  sale. 

The  tirst  point  is  not  sustained  by  the  evidence.  In  answer  to  the 
second  it  is  sufficient  to  say,  that  a  mortgage  creditor  haa  no  right  to 
injoin  the  sale  for  want  of  notice  of  the  application  therefor,  when  the 
sale  was  ordered  to  pay  creditors  having  a  higher  rank,  or  a  prefer- 
ence over  that  mortgage  creditor.  In  this  succession  it  lias  been  de- 
cided by  this  court  that  the  debts  for  the  services  of  attorneys,  $2500,. 
and  the  commissions  of  the  executor,  $  1361  63,  being  debts  of  the  sac- 
cession,  should  be  paid  by  preference  over  the  debts  of  the  deceased. 
24  An.,  Succession  ot  Thomas  J.  Wells. 

When,  therefore,  the  court  ordered  the  sale  of  property  to  pay  these 
creditors,  whose  rights  had  been  determined  by  this  tribunal,  the 
plaintiff  was  wholly  without  right  to  injoin  it.  These  creditors  inter- 
vened and  joined  in  the  defense;  and  they  pray  that  the  judgment  be 
amended  so  as  to  allow  them  twenty  per  cent,  damages  on  their  claims. 
They  are  not  entitled  to  any  increase  of  the  amounts  allowed  them 
respectively  on  the  tableau.  No  act  of  one  creditor,  however  illegal, 
can  be  the  basis  for  enlarging  the  claims  of  other  creditors  against  the 
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common  debtoFj  the  successioD.  It  is  DOt  the  fault  of  the  succession 
that  they  have  not  been  paid,  even  if  such  a  delinquency  could  be  the 
basis  for  enlarging  their  pretensions.  But  the  plaintiff,  who  has  ille- 
gally obstructed  the  sale,  provoked  by  the  executor,  is  liable  to  the 
saccessiou  for  damages,  and  the  prayer  of  the  executor  for  an  amend- 
ment of  the  judgment  in  that  respect  should  be  granted. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs;  and  it  is  further  ordered  that  the  defendant  recover  judg- 
ment, in  solido,  against  the  plaintiff  and  his  sureties  on  the  injunction 
bond,  for  twenty  per  cent,  damages  on  twenty-five  hundred  dollars, 
and  like  per  cent,  on  thirteen  hundred  and  sixty-one  dollars  and  sixty- 
three  cents. 


No.  4554. 
Ball,  Hutchings  &  Co.  v.  Estate  of  Sharplet  Owen. 

The  vendee  evicted  of  the  property  by  the  forecloeare  of  a  prior  mortgage  contAining  the 
pact  de  non  alienando  is  not  bound  to  defend  the  executory  proceeding  or  to  give  notiee 
thereof  to  the  vendor.  The  undertaking  of  the  purchaser  is  to  pay  the  price ;  that  of 
the  vendor  is  to  maintain  the  title  and  the  possession. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Carroll.  Hough,  J.  F.  B,  Montgomery  and  Charles  M.  Pilcher,  for 
plaintiffs  and  appellants.  Sparrow  dc  Montgomery,  for  defendant  and 
appellee. 

Justices  concurring,  Ludeling,  Taliaferro,  Howell,  ^7\fi  Morgan. 

Wtly,  J.  The  plaintiffs  appeal  from  the  judgment  rejecting  their 
demand  against  the  defendant  on  two  promissory  notes  for  $6000 
each. 

The  defense  is  failure  of  consideration  by  reason  of  the  eviction  of 
the  defendant  of  the  land,  the  purchase  price  of  which  the  notes  in 
part  represent. 

It  appears  that  in  1862  Reuben  M.  Hargreve  sold  the  land  described 
in  the  petition  to  Sharpley  Owen  for  $6000  in  cash,  and  the  two  notes 
in  snit.     The  title  was  warranted  free  of  encumbrance. 

It  appears  that  the  land  was  encumbered,  however,  by  a  note  with 
vendor's  privilege  and  mortgage,  executed  by  W.  T.  Oliver,  the  vendor 
of  Hargreve,  and  under  this  mortgage,  which  contained  the  non- 
alienation  clause,  the  property  was  sold  to  J.  P.  Vinson  on  the  fourth 
of  January,  1868. 

In  reply  to  this  defense  of  eviction  and  failure  of  consideration  the 
plaintiffs  insist  that  being  holders  before  maturity,  equities  of  this 
kind  can  not  be  opposed  to  them.  The  proof,  however,  shows  that 
the  notes  remained  till  past  due  in  the  hands  of  the  payee.  R.  M.  Har- 
greve.   Consequently  the  plaintiffs,  the  transferrees  after  maturity, 
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occapy  no  better  position  than  the  pa^ee  would  occupy  in  reference  to 
the  defense  pleaded. 

At  the  time  of  the  foreclosure  of  the  mortgage  and  the  sale  to 
Vinson,  Sharpley  Owen  was  dead,  and  his  widow,  the  defi-ndant, 
represented  the  succession.  She  testifies  that  she  never  heard  of  the 
sale  until  one  year  thereafter.    No  fraud  is  alleged  or  proved. 

It  is  well  settled  that  tlie  vendee  evicted  of  the  property  by  the 
foredosare  of  a  prior  mortgage,  containing  the  pact  de  non  alienando, 
is  not  bound  to  defend  the  executory  proceeding  or  to  give  notice 
thereof  to  the  vendor.  The  undertaking  of  the  purchaser  is  to  pay 
the  price;  that  of  the  vendor  is  to  maintain  the  title  and  the  pos- 
session. It  was  the  duty  of  Hargreve  to  remove  the  encumbrance 
existing  on  the  property  at  the  time  of  the  sale,  or  to  protect  his 
vendee  from  eviction  by  reason  thereof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  4573. 
E.  J.  GrAT  V.  R.  0.  Hebert,  Tax  Collector. 

Where  the  reaiBtwice  to  the  payment  of  State  taxes  was  fouudod  on  the  gronnd  that  the 
olerlc,  sheriff  and  recorder,  before  proceeding  to  make  the  assessment  on  whioh  the  tax 
is  levied,  gave  no  notice  in  the  official  journal  of  the  parish,  as  requircnl  by  section  forty 
of  the  Revenue  law,  acts  of  1871,  116 ; 

Held— That  the  plaintifTs  objection  rested  merely  on  technical  grounds,  inasmuch  as  be  had 
paid  voluntarily  his  parish  taxes,  which  were  levied  under  the  same  law,  by  the  nxue 
parties,  upon  the  same  assessment,  at  the  same  time  and  in  the  same  manner  in  every 
respect  as  the  State  taxes,  and  had  several  times  promised  to  pay  said  taxes ;  and  inaa- 
much  also  as  he  had  made  in  this  proceeding  no  complaint  of  any  error,  injury,  or 
ii^nstice  in  the  assessment  and  levying  of  the  taxes. 

The  object  of  section  forty  of  the  Revenue  law  of  1871  is  to  give  the  taxpayer  notice,  that  he 
may  have  an  opportunity  to  have  errors  corrected  and  a  Jost  assessment  made.  Where 
it  is  proved  that  he  had  such  notice,  he  has  no  cause  to  complain. 

There  Is  no  prohibition  in  the  constitution  against  the  sale  of  property  for  taxes  in  lots  of 
fVom  ten  to  fifty  acres,  or  any  other  quantity.  The  fact  that  the  constitution  dirsctH 
that  all  lands  sold  in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of  ftmn 
ten  to  fifty  acres,  does  not  inhibit  the  legishitnre  from  directing  lands  sold  under  other 
process  to  be  similarly  divided. 

The  impracticability  of  the  proceeding  prescribed  by  law  and  the  imposing  of  the  cost  thereof 
upon  the  purchaser  .  f  lands  sold  for  taxes,  are  not  good  grounds  for  an  injunction  on  the 
part  of  the  taxpayer.  The  consequences  referred  to  will  rest  with  the  State  and  the 
purchaser. 

APPEAL  from  the  Fifth  Judicial  Distiict  Court,  parish  of  Iberville. 
Posey,  J.    Barraw  d-  Pope^  for  plaintiff  and  appellant.    A.  <&  E. 
B.  lalhot,  for  defendant  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell. 

Howell,  J.     The  plaintiff  has  appealed  from  a  judgment  dissolving 

KOTB.— It  has  been  deemed  unnecessary  to  report  the  cases  of  Carmelite  Picou.  Charles  A. 
Slark,  Emily  Woolforket  al.,  and  Andrew  H.  Qay,  against  the  same  ooUector,  because  the  rt-s- 
sons  assigned  for  judgment  in  those  suits  are  the  identical  ones  given  in  this  case.-— Rspobtkr. 
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an  i^jaoctioD  sued  out  by  him  to  restrain  the  defendant,  as  tax  col- 
lector, irom  selling  property  to  pay  his  State  taxes. 

Only  two  grounds  are  urged  in  this  court  to  sustain  the  injunction, 
to  wit: 

First — That  the  clerk,  sheriff  and  recorder,  before  proceeding  to 
make  the  assessment  on  which  the  tax  is  levied,  gave  no  notice  in  the 
official  journal  of  the  parish,  as  required  by  section  forty  of  the  Reve- 
nue law  of  1871."    Acts  1871,  116. 

Said  section  is  in  the  following  words :  ^ 

*'  That  the  property  described  in  the  description  rolls  of  the  tax 
collectors,  shall  be  assessed  by  the  clerk  of  the  district  court,  the  re- 
corder and  sheriff  of  the  parish,  who  are  hereby  charged  with  such 
assessment,  in  addition  to  their  other  duties.  For  this  purpose  they 
shall  give  notice  in  the  official  journal  of  the  parish  to  all  taxpayers, 
and  where  there  is  no  official  paper,  they  will  post  on  the  courthouse 
door  of  the  parish  such  notice,  that  they  will  assess  the  property  of 
the  parish  for  one  month,  commencing  on  the  first  day  of  August  and 
ending  on  the  first  day  of  September." 

It  seems  that  there  were  three  weekly  papers  published  at  the  time, 
in  the  parish  of  Iberville,  one  of  which  was  selected  under  the  State 
law,  as  the  official  journal,  another  selected  by  the  police  jury  as  the 
official  journal  for  tlie  parish,  and  the  other  without  any  pretension  to 
an  official  capacity;  that  the  notice  required  by  the  above  section 
was  not  published  in  the  State  official  journal,  but  was  published  in 
the  other  two;  that  the  agent  of  the  plaintiff  appeared  before  the 
board  of  assessors  to  procure  the  reduction  of  the  assessment;  that 
the  plaintiff  paid  his  parish  taxes,  which  were  levied  under  the  same 
law,  by  the  same  parties,  upon  the  same  assessment,  at  the  same  time 
and  in  the  same  manner  in  every  respect,  as  the  State  taxes;  that  he 
promised  several  times  to  pay  the  State  taxes,  and  that  he  is 
making  no  complaint  in  this  proceeding  of  any  error,  injury  or  in- 
justice in  the  assessment  and  laying  of  the  taxes,  but  is  simply  ob- 
jecting on  technical  grounds  to  paying  State  taxes,  having  paid  his 
parish  taxes. 

Why  the  notice  and  assessment  should  be  good  and  sufficient  as  to 
one,  and  illegal  and  insufficient  as  to  the  other,  we  are  at  a  loss  to 
comprehend. 

The  object  of  the  law  is  to  give  the  taxpayer  notice,  that  he  may 
have  an  opportunity  to  have  errors  corrected,  and  a  just  assessment 
made.  This  the  plaintiff  had,  and  we  can  perceive  no  reasonable 
ground  for  the  complaint  he  is  urging,  and  particularly  as  he  shows  no 
injury  to  him  by  the  assessment  and  levying  of  his  tax. 

Seeand — The  sale  could  not  be  made  in  ten  and  fifty  acre  lots;  first, 
because  there  is  no  constitutional  authority ;  and  secondly,  the  pro- 
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vision  of  section  sixty -three  of  the  Revenue  law  is  inoperative — ^no 
modus  being  provided  in  the  act. 

The  said  section  is  as  follows : 

''That  all  lands  sold  in  pursuance  of  this  act  shall  be  divided  in 
accordance  with  article  or:e  hundred  and  thirty-two  of  the  constitu- 
tion, and  the  cost  of  the  survey  for  the  purpose  of  division  shall  be 
borne  by  the  party  purchasing/' 

There  is  no  prohibition  in  the  constitution  against  the  sale  of  prop- 
erty for  taxes  in  lots  of  from  ten  to  fifty  acres,  or  any  other  quantity. 
The  fact  that  the  constitution  directs  that  all  lands  sold  in  pursuance 
of  decrees  of  courts  should  be  divided  into  tracts  of  irom  ten  to  fifty 
acres,  does  not  inhibit  the  legislature  from  directing  lands  sold  under 
other  process  to  be  siroilarily  divided. 

The  impracticability  of  the  proceeding  and  the  imposing  of  the  coat 
thereof  upon  the  purchaser,  are  not  good  grounds  for  an  injunction  on 
the  part  of  the  taxpayer.  He  can  avoid  all  trouble  on  the  subject  by 
paying  his  taxes,  and  if  he  fails  to  do  so,  the  consequences  referred  to 
will  rest  with  the  State  and  the  purchaser. 

Judgment  affirmed. 


Morgan,  J.,  dissenting*  I  can  not  agree  with  the  majority  of  the 
court  in  the  decree  which  has  just  been  rendered. 

I  think  that  where  a  man's  property  is  seized  under  execution,  it  is 
his  right  to  see  that  all  the  formalities  required  by  the  law  have  been 
complied  with. 

In  the  present  case  it  is  contended  that  the  clerk,  sheriff  and  re- 
corder, before  proceeding  to  make  the  assessment  on  which  the  tax  is 
levied,  gave  no  notice  in  the  official  journal  of  the  parish  as  required 
by  section  forty  of  the  revenue  law  of  1871. 

It  is  admitted  that  there  were  three  newspapers  published  in  the 
parish  where  the  property  seized  is  situated.  Now  it  appears  that  the 
only  paper  in  which  notice  of  assessment  should  have  been  published 
is  precisely  the  only  one  in  which  it  was  not  published. 

Where  no  advertisement  has  been  made  the  tax  can  not  be  recovered, 
and  there  is  no  legal  advertisement  except  when  made  in  the  legal 
manner  and  published  in  the  paper  designated  by  law. 

It  is  no  answer  to  say  that  plaintitt  paid  his  parish  taxes,  which 
were  advertised  in  the  same  paper.  Admitting  that  he  waived  his 
rights  in  one  instance,  he  is  not  precluded  from  asserting  them  in 
another. 

Besides  there  is  nothing  to  show  that  he  did  waive  any  of  his  rights 
except  that  Butler,  acting  for  him,  appeared  before  the  board  and  en- 
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deavored  to  make  arrangeinents  with  reference  to  the  taxes.  He  had 
the  right  in  case  the  demands  he  made  were  not  complied  with,  to 
iDsist,  in  his  turn,  apon  the  non-compliance  with  the  requirements  of 
the  law  being  a  sufficient  ground  for  refusing  to  comply  with  terms 
which  he  considered  unreasouHble. 

It  is  not  contended  that  the  plaintiff  ever  saw  the  notice,  and  Butler, 
who  says  he  represented  him  before  the  board,  says  he  did  not  repre- 
sent him  with  reference  to  one  piece  of  property  at  least,  worth 
^25,000.  Under  any  circumstances,  the  judgment  of  the  lower  court 
IB  erroneous  as  to  this  plantation,  and  I  think  the  decree  should  be 
reversed. 


No.  4531. 
Franklin  A.  Robert  v.  Lucien  D.  Coco.  ,25  m 

el09  711 

This  court  can  go  behind  the  jadgment  of  the  court  a  qua  to  see  when  the  obligations  saed 
om  arose  between  the  parties. 

^he  homestead  law,  exempting  certain  property  from  seizure  on  a  judgment  enforcing  a 
mere  ordinary  debt  is  not  nnoonstitntional.  The  rights  of  the  creditor,  and  not  his 
security,  unless  the  security  forms  part  of  his  contract,  must  be  invaded  before  he  can 
invoke  the  constitutional  privilege  on  which  he  relies.  The  law,  in  this  case,  does 
not  affect  his  vested  rights,  but  only  impairs  his  security  for  the  payment  of  his 
claim. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. Butler,  J.  Henderson  Taylor,  for  plaintiff  and  appellee. 
^.  BarMn,  for  defendant  and  appellant. 

Justices  concurring  :     Ludeling,  Morgan,  Howell. 

Morgan,  J.  In  May  1869,  Coco  obtained  judgment  against  Robert 
for  $63^)  73.  In  March  1872  he  issued  execution,  and  seized  thereunder 
a  certain  parcel  of  land  belonging  to  his  judgment  debtor. 

Robert  injoins  the  sale  on  the  ground  that  the  land  seized  is  all  the 
property  he  owns;  that  the  tract  contains  nearly  one  hundred  and 
sixty  acres;  that  it  is  his  homestead;  that  it  is  not  worth  $2000;  and 
that  it  is  exempt  under  what  is  known  as  the  homestead  law  from 
seizure,  for  the  payment  of  the  judgment  obtained  against  him,  which 
was  based  upon  a  mere  ordinary  debt. 

There  was  judgment  in  his  favor  perpetuating  the  injunction,  and 
the  defendant  has  appealed. 

The  grounds  upon  which  appellant  claims  a  reversal  of  the  decree 
against  him  are : 

First — That  we  can  go  behind  the  judgment  to  see  when  the  obliga- 
<tions  sued  on  arose  between  the  parties,  nnd 

Second — Because  the  obligations  upon  which  Coco's  judgment  was 
Tendered,  having  been  contracted  arterior  to  the  passage  of  the  home- 
stead law,  it  is  retroactive,  ex  post  facto,  and  unconstitutional. 
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The  first  proposition  is  correct ;  the  second  is  erroneous.  We  can 
examine  as  to  when  an  obligation  sued  on  was  contracted,  but  it  doe» 
not  follow  that  the  act  of  the  legislature  in  question  is  null  and  void. 
He  stands  or  fedis  upon  the  constitutionality  or  unconstitutionality  of 
the  law.    Is  it  unconstitutional  f 

Appellant  claims  that  ''no  ex  post  facto  or  retroactive  law,  nor  any 
law,  impairing  the  obligation  of  contracts  shall  be  passed,  nor  vested 
rights  be  divested,  unless  for  purposes  ^^f  public  utility  and  for  ade- 
quate compensation  made."  True,  this  is  the  language  of  the  consti> 
tution,  but  we  do  not  see  that  the  law  of  which  he  complains  impairs- 
the  obligation  of  liis  contract,  or  divests  him  of  any  of  his  vested 
rights ;  his  obligor  is  as  much  bound  now,  his  vested  rights  in  and  to- 
the  pro[:erty  which  he  has  acquired,  are  as  perfect  now  as  they  wer& 
when  he  acquired  them.  His  security  for  the  payment  of  the  debt 
may  have  been  impaired  by  the  law,  with  reference  to  a  certain  piece 
of  property,  but  his  rights  under  the  obligations  he  holds  have  not 
been  interfered  with.  It  is  his  rights,  not  his  security,  unless  the 
security  forms  part  of  his  contract,  which  is  not  the  case  here,  wbicb 
must  be  invaded  before  he  can  invoke  the  constitutional  privilege  upon 
which  he  relies. 

The  notes  sued  on  were  ordinary  obligations.  The  judgment  render- 
ed upon  them  was  never  recorded.  Suppose,  between  the  rendition  of 
the  judgment  and  the  issuing  of  the  fi.  fa,  another  and  a  subsequent 
creditor  had  taken  a  mortgage  upon  the  property  and  had  caused  it  to 
be  recorded,  would  this  have  interfered  with  the  defendant's  vested 
rights,  or  impaired  tlie  obligation  of  his  contract  ?  We  imagine  not. 
There  is  no  error  in  the  judgment.  It  is  therefore  affirmed  witb 
cost. 


No.  4530. 
Ellen  Edwards  v.  Fielding  Edwards. 

Where  the  plain  tiff  excepted  to  the  evidence  of  the  defendant,  who  testified  thai  be  never 
received  the  money  declared  in  the  marria^  contract  to  he  the  property  of  the  moUier  of 
the  plamtiit',  uur  did  ever  receive  any  property  from  her,  or  for  her  account,  nor  ever 
made  the  donation  propter  nuptias  mentioned  in  the  marriage  contract ; 

Held — That  the  objection  should  have  been  sustained,  because  the  notarial  act  eould  not  h& 
contradicted  by  parol  testimony. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. Butler,  J.  Barhin  d:  Bcrdelon,  for  plaintiff  and  appellant. 
J..  B,  Irion f  for  defendant  and  appellee. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan* 
Wtlt,  J.  The  plaintiff  appeals  from  the  judgment  rejecting  her  de- 
mand against  her  father  and  natural  tutor  for  $2038,  the  separate 
property  of  her  mother,  and  for  one  hundred  and  eighty-seven  doUara 
and  thirty- eight  cents  which  he  collected  from  her  grandfather  after 
the  death  of  her  mother. 
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The  claim  for  one  hundred  and  eighty-seven  dollars  and  thirty-eight- 
cents  is  not  disputed. 

The  demand  for  the  $2038  is  based  on  the  marriage  contract  exe- 
cuted on  the  day  of  the  marriage,  which  declares  that  the  property  of 
the  future  wife  consists  ot  nine  hundred  and  eight  dollars,  the  result  or 
her  individual  gains  and  savings,  and  also  one  thousand  dollars  and 
certain  movables  estimated  at  one  hundred  and  thirty  dollars  denoted 
propter  nuptms,  by  the  defendant. 

It  is  admitted  that  the  mother  of  the  plaintiff  died  in  1847,  and  the 
defendant,  the  natural  tutor^  caused  do  inventory  of  the  property  to 
be  made. 

The  plaintiff  excepted  to  the  evidence  of  the  defendant,  who  testi- 
fied :  that  he  never  received  the  money  declared  in  the  marriage  con- 
tract to  be  the  property  of  the  mother  of  the  plaintiff,  ''nor  did  he 
ever  receive  any  property  from  her,  or  for  her  account,  nor  did  he 
ever  donate  the  snm  of  one  thousand  dollars,. as  detailed  in  the  mar- 
riage contract.'*  The  objection  should  have  been  sustained  because 
the  notarial  act  could  not  be  contradicted  by  parol  testimony. 

The  nine  hundred  and  eight  dollars,  dotal  property,  the  defendant 
alone  could  administer  during  the  marriage;  and  the  donation,  jprop<6r 
nuptidSf  made  by  himself,  if  ever  delivered,  still  remained  under  his 
control,  because  it  is  not  shown  that  the  wife  of  the  defendant  ever 
administered  her  paraphernal  property  during  the  marriage.  In  the 
face  of  the  marriage  contract  in  which  he  acknowledged  nine  hundred 
and  eight  dollars  as  dotal  property,  and  in  which  he  agreed  to  donate^ 
propter  nuptiaa,  one  thousand  dollars  and  certain  movables  estimated 
at  one  hundred  and  thirty  dollars,  the  defendant,  who  has  never 
caused  an  inventory  to  be  made  and  whose  possession  of  this  property 
since  the  day  of  the  marriage  has  not  been  disturbed,  ''  denies  that  he 
ever  received  anything  from  his  said  wife;  whatever  she  may  have 
had,  either  by  the  gitt  of  respondent,  or  by  the  result  of  her  own  labor, 
was  reserved  by  her,  and  disposed  of  by  herself." 

The  defense  is  wholly  without  foundation.  Ptiyment  or  compen- 
sation is  not  established,  because  it  is  not  shown  that  the  plaintiff 
accepted  the  few  articles  given  her  by  her  father,  as  a  discharge  in 
part  of  his  indebtedness  to  her. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  now  decreed  that  the  plaintiff  recover  of  the  defendant  $2038,  with 
five  per  cent,  per  annum  interest  thereon  from  the  tenth  day  of  Octo- 
ber, 1847,  and  also  the  further  sum  of  one  hundred  and  eighty-seven 
dollars  and  eighty-three  cents,  with  five  per  cent,  per  annum  interest 
thereon  Irom  first  June,  1859,  and  that  the  mortgage  accorded  by  law 
in  lavor  of  minors  be  recognized  and  enforced  from  said  respective 
dates  against  the  property  of  tbe  defendant,  and  that  he  pay  costs  or 
both  courts. 
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109  1035  Where  the  huaband  Joins  the  wife  in  her  petition,  this  is  sufficient  authorization  to  her  to 

sue. 
lirhere  the  motion  was  for  a  suspensive  appeal,  and  the  one  granted  was  merely  devolntive, 

if  the  appellant  submits  to  this  modification  of  his  demand,  the  appellee,  not  being  in- 
jured by  it,  can  not  complain. 
"Where  the  motion  to  appeal  was  made  in  the  name  of  the  husband  and  the  wife,  the  anthor- 

ieation  to  appeal  is  sufflcientiy  established,  and  the  appeal  bond  can  not  be  objected  to, 

when  made  out  in  the  name  of  the  husband  and  the  wife  and  is  signed  by  botli. 
Where  plaintiff  was  not  an  heir ;  Held — That  she  had  no  right  to  attack  a  will  in  so  fkr  as  it 

related  to  the  disposal  made  by  the  testator  of  his  property,  but  tliat  she  might  sue  to 

annul  it  in  so  far  as  it  interfered  with  her  rights  to  have  the  tutorship  of  hw  grand 

children. 
It  is  unnecessary  to  decide  the  question  raised  whether  a  testament  is  valid  as  a  will  by 

nuncupative  public  act,  when  it  is  good  as  a  nuncupative  will  under  private  signature. 
Where  the  objection  to  the  validity  of  such  a  will  was,  that  the  person  who  wrote  and  read 

it  was  not  designated  therein  as  a  witness,  but  as  a  notary; 
Held— That  there  is  no  law  which  declares  that  a  man,  because  he  is  a  notary  public,  is  not 

a  good  witness  to  a  will ;  and  there  can  be  seen  no  reason  why  he  should  not  be. 
A  will  can  be  set  aside  only  when  the  law  itself  pronounces  it  to  be  null  on  account  of  the 

want  of  compliance  with  those  formalities  which  are  declared  to  be  sacramental. 
Where  A  was  appointed  by  will  tutor  tu  minors,  and  at  the  same  time  the  testator  declared 

that  the  care,  management  and  raising  of  his  children  should  be  left  in  the  hands  of 

HissB: 
Held — That  this  was  not  appointing  her  tutrix ;  that  this  was  merely  giving  her  tiie  person^ 

oare  of  the  children,  whilst  the  legal  control  of  the  persons  and  property  of  the  minors 

was  vested  in  A,  who  could  as  tutor,  when  he  chose,  remove  them  from  her  care. 

APPEAL  from  the  Probate  Court,  parish  of  East  Feliciana.   Piphiny  J. 
W.  F.  Kernan  and  C,  E.  Schmidt^  for  appellants.    K,  A,  Cross  and 
F,  D,  Brame^  Baee,  Foster  dt  Merrick  for  appellees. 

Justices  concnrr.ng:  Lndeling,  Taliaferro,  Howell,  Wylj,  Morgan. 

Morgan,  J.  Appellee  moves  to  dismiss  this  appeal  on  several 
pounds,  which  we  will  consider  in  the  order  in  which  they  are  pre- 
sented. 

First — That  there  is  no  testimony  in  the  record  showing  that  the 
plaintiff  was  authorized  to  institute  and  prosecute  this  suit. 

The  husband  joins  the  wife  in  the  petition ;  this  is  sufficient  authori- 
zation. 

Second — That  the  appeal  granted  from  the  main  action  was  a  devol- 
utive appeal)  while  the  motion  was  for  a  suspensive  appeal. 

The  fact  is  as  stated  ;  but  if  tlie  appellant  submits  to  this  modifica- 
tion of  bis  demand,  the  appellee,  not  being  injured  by  it,  can  not 
•complain. 

2hird — The  testimony  does  not  show  that  plaintiff  was  authorized 
by  her  husband  either  to  institute  the  suit  or  to  take  the  appeal. 

We  have  already  said  that  he  authorized  her  to  sue  by  joining  her  in 
the  suit,  and  as  the  motion  for  appeal  was  made  in  the  name  of  the 
liusband  and  the  wife,  we  consider  the  authorization  to  appeal  suffi- 
•ciently  established. 
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Fourth — That  tbe  order  of  court  does  not  fix  the  amouDt  of  the 
appeal  bond  in  the  iDJunctioD  suit  if  suspensive. 

The  order  of  appeal  does  fix  the  amount  of  the  bond.  It  is  fixed  at 
•one  hundred  and  fifty  dollars,  and  the  bond  is  made  out  in  the  name  of 
-6he  husband  and  the  wife,  and  is  signed  by  them  both. 

The  motion  to  dismiss  is  therefore  overruled. 

On  the  Merits. 

This  is  a  suit  instituted  by  the  maternal  grandmother  of  the  minors 
Payne,  issue  of  the  marriage  between  A.  G-.  Payne  and  plaintiffs' 
daughter,  both  deceased,  to  annul  the  last  will  of  A.  G-.  Payne,  and  to 
cause  herself  to  be  appointed  tutrix  to  the  children. 

The  will  which  is  sought  to  be  revoked  is  alleged  to  be  a  nnncu- 
.pative  will  by  public  act  passed  before  a  notary  public  and  five  wit- 
nesses on  the  thirtieth  March,  1872.  It  gives  to  his  two  children  all 
the  property  of  which  he  dies  possessed,  but  burdens  the  one-third 
•thereof  with  a  usufruct  in  favor  of  Miss  Annie  Byrne,  which  is  to  last 
-during  her  life,  or  until  she  marries;  appoints  D.  C.  Hardee  his 
executor,  giving  him  seizin  of  his  estate ;  constitutes  him  tutor  to  his 
-children,  but  gives  the  care  of  them  to  Miss  Byrne.  After  the  will 
^as  made,  and  two  days  before  his  death,  he  married  Miss  Byrne. 

The  grounds  upon  which  the  will  is  sought  to  be  annulled  are : 

First — ^That  it  docA  not  furnish  proot  that  it  was  written  by  the 
notary  in  tbe  presence  of  the  testator;  nor  in  the  presence  of  the  testa- 
tor and  of  the  witnesses,  as  required  by  law;  nor  can  that  fact  be 
necessarily  implied  from  any  expression  contained  in  the  will. 

Second — That  it  does  not  express  that  it  was  ever  signed  by  the 
witnesses  named  therein,  nor  by  any  witnesses  whatever,  nor  in  whose 
presence  it  was  signed ;  that  the  will,  to  be  valid,  should  state  expressly 
that  the  witnesses  signed  the  same  in  the  presence  of  the  notary  and 
of  the  testator;  and  that  these  facts  can  not  be  necessarily  implied 
from  any  expressions  contained  in  the  will. 

They  allege  further  that  the  will  is  not  valid  as  a  nuncupative  will 
by  private  act,  because  it  was  not  read  by  one  of  the  witnesses  to  the 
testator  in  presence  of  the  other  witnesses,  as  required  by  law. 

Defendants  excepted  to  the  petition  upon  the  ground  that  plaintiff 
had  no  right  of  action,  she  being  in  no  sense  an  heir  of  the  testator, 
«r  related  to  him  by  blood. 

This  exception  was  maintained  as  to  plaintiffs'  right  to  sue  for  a 
revocation  of  the  will,  except  as  regards  her  right  to  claim  the  tutor- 
ship of  her  grand  children.  From  a  judgment  rendered  against  her 
the  plaintiff  has  appealed,  both  upon  the  exception  and  the  merits. 

The  ruling  of  the  judge  on  the  exception  was  correct.  Not  being  an 
heir,  she  had  no  right  to  attack  the  will  in  so  far  as  it  relates  to  the 
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disposal  made  by  the  testator  of  his  property.  But  she  is  entitled  to- 
the  tatorship  of  her  grand  children,  anless  she  has  been  legally  de- 
prlTed  thereof.  The  will  does  deprive  her  of  it.  It  is  an  obstacle- 
to  the  assertion  of  her  legal  rights,  and  she  is  authorized  to  remove  it,, 
if  she  can.  If  the  will  is  null,  the  appointment  of  the  tutor  falls,  aoA 
the  tutorship,  by  law,  will  come  to  her.  She  may,  therefore,  sue  to 
annul  it,  in  so  far  as  it  interferes  with  her  rights. 

We  do  not  find  it  necessary  to  decide  whether  the  will  is  valid  as  a 
will  by  nuncupative  public  act.  Assuming  it  not  to  be — upon  which 
point  however  we  express  no  opinion  whatever — we  are  all  of  opinion 
that  it  is  good  as  a  nuncupative  will  under  private  signature. 

The  will  is  as  follows : 

Be  it  remembered,  that  on  the  thirty-first  day  of  Mareh,  1872,  at  the 
residence  of  the  Rev.  Alexander  Galbreath  Payne,  a  resident  of  the 
Parish  of  East  Feliciana,  I,  notary,  repaired  t-o  bis  residence  in  said 
parish,  for  the  purpose  of  receiving  his  last  will  and  testament,  when 
and  where,  I,  Henry  Haw  ford,  Notary  Public  in  and  for  said  parish^ 
duly  commissioned  and  sworn,  with  George  W.  Munday,  George  H. 
Pack  wood,  William  A.  Knapp,  James  G.  D'Armond  and  William  V» 
Broadway,  five  competent  witnesses,  males,  of  the  full  age  of  majority, 
residents  of  said  parish  of  East  Feliciana,  came  personally  into  the 
presence  of  said  Rev.  Alexander  Galbreath  Payne,  and  he  dictated  to 
me  his  last  will  and  testament  in  the  presence  of  the  above  named 
witnesses,  and  I  received  his  dispositions  in  his  own  words  in  presence 
of  said  witnesses  as  follows : 

Item  First — I  give  to  my  children,  William  S.  and  Alexander  G. 
Payne,  all  of  the  property  of  which  I  may  die  possessed,  with  the 
exception  of  one-thir  i,  which  one  third  I  give  and  devise  to  Miss 
Annie  Byrne,  in  usufruct  during  her  lifetime,  unless  she  should  marry 
after  ray  death,  in  which  case  the  usufruct  shall  expire. 

Item  Secoiid — I  hereby  appoint  Colonel  David  C.  Hardee  as  executor 
of  my  last  will  and  testament,  and  give  him  full  seizin  of  my  estatef 
and  I  also  appoint  him  tutor  of  my  children.  The  care  and  manage- 
ment, and  raising  of  my  said  children,  I  leave  in  the  hands  of  Miss 
Annie  Byrne.  And  it  is  my  last  will  and  wish  that  they  be  entrusted 
to  her  care  and  personal  supervision. 

And  I,  the  said  notary,  received  the  foregoing  testamentary  disposi- 
tion as  dictated  to  me  by  said  testator,  in  the  presence  and  hearing  of 
said  five  witnesses,  residing  in  said  parish  and  State.  And  I,  the  said 
notary,  wrote  the  same  as  they  were  dictated  by  the  testator  in  the 
presence  of  said  five  witnesses.  And  I  then  read  the  same  in  a  loud 
tone  of  voice,  in  the  presence  of  said  five  named  witnesses,  and  in 
their  hearing  to  said  testator.  Rev.  Alexander  Galbreath  Payne,  who 
declared  the  same  to  be  his  last  will  and  testament,  to  me,  notary,  and 
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to  said  five  witnesses,  and  in  the  presence  of  said  witnesses  (five),  and 
in  presence  of  me,  notary,  signed  the  sarae  with  his  own  proper 
signature. 

All  of  which  formalities  were  had  and  observed  at  one  time,  without 
interrnption  and  without  turning  aside  to  other  acts,  on  the  day  and 
date  aforesaid,  at  the  residence  of  the  Rev.  A.  C.  Payne,  in  Clinton, 
said  parish.  It  is  signed  by  the  notary  twice  and  by  the  witnesses 
therein  named. 

*' A  nuncupative  testament,  under  private  signature,  must  be  written 
hj  the  testator  himself,  or  by  any  other  person  from  his  dictation,  or 
•even  by  one  of  the  witnesses,  in  presence  of  five  witnesses  residing  in 
the  place  where  the  will  is  received,  or  of  seven  witnesses  residing  out 
of  that  place."    C.  C.  1574. 

.  ''The  testament  must  be  read  by  the  testator  to  the  witnesses,  or  by 
one  of  the  witnesses  to  the  rest,  in  presence  of  the  testator.  It  must 
be  signed  by  the  witnesses,  or  at  lea^^t  by  two  of  them,  in  case  the 
•others  knew  not  how  to  sign."    C.  C.  1575. 

This  will  was  written  by  Henry  Hawford,  from  the  dictation  of  the 
testator,  in  presence  of  five  witnesses  other  than  Hawford.  It  was 
read  by  Hawford  to  the  rest  in  presence  of  the  testator.  It  was  signed 
hy  the  testator  and  by  the  witnesses. 

It  is  objected  that  it  was  not  written  or  read  to  the  testator  by  a 
witness  to  the  will.    The  objection  is  that  Hawford,  who  wrote  and 
read  it  was  not  a  witness,  but  a  notary.     He  is  so  designated  in  the 
will.    But  we  know  of  no  law  which  declares  that  a  man,  because  he 
is  a  notary  public,  is  not  a  just  witness  to  a  will,  and  we  see  no  reason 
w^by  he  should  not  be.     He  was  certainly  a  witness  to  everything  which 
took  place  with  regard  to  the  making  of  the  will,  and  all  the  law 
requires  is  that  he  should  be  a  witness.     The  formalities  required  by 
the  law  are  indispensable,  it  is  true,  to  the  proper  making  of  testa- 
ments, but  they  are  not  snares  and  pitfalls  by  which  the  testator  is  to 
be  caught,  and  into  which  he  must  necessarily  fall  when  he  attempts 
to  do  with  bis  property  what  the  law  authorizes  him  to  do  with  it. 
We  are  to  sustain  the  will  which  legally  disposes  of  a  tesUitor's  prop- 
erty, if  we  can,  and  not  to  pick  it  to  pieces  by  criticisms,  to  which 
almost  every  composition  is  subject ;  we  think  we  can  only  destroy  it 
when  the  law  itself  pronounces  it  to  be  null,  and  for  the  want  of 
4^ompliance  with  those  formalities  which  are  declared  to   be  sacra- 
mental.    In  the  present  case  we  see  nothing  to  indicate  that  the 
requirements  of  the  law  were  not  complied  with.    On  tl.e  contrary, 
we  think  they  were.    It  is  further  contended  that  the  will  is  null 
because  it,  in  point  of  fact,  appoints  a  woman  tutrix  to  the  testator's 
children.    That  the  law  does  not  permit  a  woman  to  be  tutrix  except 
where  they  are  the  mothers  or  grandmothers  of  the  children.    But  in 
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this  case  a  woman  was  not  appointed.     D.  C.  Hardee  was  named.    It 
is  true  the  testaior  declared  that  the  care  and  management  and  raisings 
of  his  children  nhould  be  left  in  the  hands  of  Miss  Byrne.     This,  how- 
eyer,  is  not  appointing  her  tutiix;  it  is  merely  giving  the  children  to 
her  charge  and  management.     Hardee  testifies  that  when  asked  to- 
assame  the  responsibility  of  tator  he  declined,  upon  the  groand  that 
his  own  family  was  large  and  that  he  could  not,  in  justice  to  his  own, 
add  to  his  duties.     To  obviate  this  objection  the  personal  care  of  the- 
children  was  given  to  another.     We  do  not  see  in  this  the  appointment 
of  a  tutrix.-    We  look  upon  it  as  a  mere  designation  of  a  person  who- 
would  be  competent  to  care  for  and  manage  them.    It  was  the  testa* 
tor's  last  will  and  wish  that  they  should  be  intrusted  to  Miss  Byrne's 
care  and  personal  supervision,  but  we  do  not  consider  this  will  and 
wish  as  differing  in  any  manner  from  an  expressed  desire  that  they 
should  be  educated  at  a  particular  institution  of  learning.     The  test 
is,  we  believe,  who  has  the  legal  control  of  the  persons  and  property 
of  the  minors  f    The  answer  is,  the  tutor.     Who  is  the  tutor  ?    D.  C>. 
Hardee.    So  long  as  he  chooses  to  allow  them  to  remain  under  the 
charge  of  Miss  Byrne  he  may  do  so,  but  we  imagine  that  if  he  wished 
to  remove  them  from  her  care  he  could  not  be  successfully  oppose d^ 
On  the  contrary,  we  think  he  has  the  clear  right  to  do  so  whenever  he 
sees  fit. 

Another  test  would  be  this :  Could  Miss  Byrne  bind  the  minors  in 
any  manner?  If  she  were  to  die,  would  the  minors  be  without  a  tutor t" 
These  questions  we  think  answer  themselves  in  the  negative,  and  dis- 
pose of  the  objections  to  the  will  on  this  point. 

The  judgment  is  affirmed. 

Rehearing  refused. 


No.  4559. 


H.  M.  Fowler,  James  S.  Morgan  and  als.  v.  Ellen  Morgan  Indi- 
vidually and  as  Tutrix. 

Where  it  was  contended  that  a  donation  inter  vivos,  made  in  1858,  by  a  white  father  to  his  two- 
daughters  who  were  bom  of  a  black  woman,  then  a  slave,  bat  who,  with  their  mother, 
were  entitled  to  claim  their  liberty  at  a  future  time  (statu  Uberm)  was  in  violation  of  law 
and  therefore  null  and  void ; 

Held— That  the  rights  of  the  parties  must  be  decided  under  the  provisions  of  article  193  of 
the  Code  of  1825,  and  that  under  the  circumstances  of  the  case,  the  donation  must  be  sus- 
tained, whatever  may  be  the  moral  view  of  the  question. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    Posey,  J.    Fuqua  <&  Callihan,  for  plaintiffs  and  appellees- 
perron  <&  Oallagher,  for  defendants  and  appellants. 
Justices  coucuiTing:    Ludeling,  Howell,  Taliaferro. 
HowELLy  J.    The  plaintiffs^  as  forced  heirs  of  James  S.  Morgan,  de- 
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ceased,  claim  to  be  the  owners,  by  iDheritanoe,  of  a  certain  lot  and 
the  improvenients  thereon,  in  the  town  of  Baton  Rouge,  and  sue  the 
defendant,  individually  and  as  tutrix,  to  recover  the  same  and  the 
rents  thereof,  alleging  that  the  defendant  pretends  to  hold  it  by  virtae 
of  a  donation,  dated  twentieth  September,  1858,  to  her  two  minor 
children  the  issue  of  her  alleged  marriage  with  said  Morgan,  which 
marriage  they  say  was  prohibited  by  law,  the  said  defendant  being 
then  a  slave,  and  the  said  minors,  if  the  children  of  said  Morgan,  were 
bastards  and  incapable  of  receiving  from  him  by  donation  or  other- 
wise. The  defendant  pleads  the  general  denial,  admits  possession  of 
the  property  and  avers  that  it  belongs  to  her  two  minor  children,  who 
became  the  lawful  owners  thereof  by  act  of  donation  from  J.  S.  Mor- 
gan on  the  above  date,  which  is  duly  recorded,  and  pleads  the  pre- 
scription of  five  and  ten  years.  From  a  judgment  in  favor  of  the 
plaintiffs  the  defendant  appeals. 

The  material  facis  as  presented  in  the  record  are,  that  on  twentieth 
September,  1858,  the  said  J.  S.  Morgan,  then  a  widower,  by  act  of 
donation  inter  vivos  before  the  recorder  of  the  parish  gave  the  prop- 
erty in  controversy  to  the  said  two  minors,  acknowledging  them  in 
the  act  to  be  his  daughters,  and  estimating  the  property  at  $5000,  H. 
y.  Babin  accepting  the  donation  in  behalf  of  said  minors  and  signing 
the  act  with  said  donor,  which  was  duly  recorded ;  that  the  said 
minors  and  their  mother^  the  defendant,  were  then  statu  liberce ;  that 
Morgan,  the  donor,  died  in  1860,  and  his  succession  was  duly  opened 
in  1861,  J.  H.  New  being  appoiote.l  administrator,  who  caused  the 
said  property  to  be  inventoried  as  belonging  to  the  succession^  and  in 
1867  filed  his  final  account,  in  which  he  represented  said  property  and 
a  small  sum  in  cash  as  constituting  the  assets  of  the  succession,  to 
which  the  plaintiffs  herein,  residing  in  Ohio  and  Massachusetts,  were 
entiled  as  the  sole  legitimate  heirs,  and  judgment  was  rendered  con- 
tradictorily with  the  attorney  for  absent  heirs  homologating  the  ac- 
count, authorizing  the  administrator  to  turn  over  to  the  said  heirs,  the 
property,  rights,  etc.,  set  forth  in  the  account,  canceling  his  bond  and 
releasing  him  and  his  sureties  from  liability;  and  that  on  the  seventh- 
September,  1864,  the  defendant  was  appointed  and  confirmed  as 
natural  tutrix  of  the  said  minors. 

It  is  contended,  on  behalf  of  plaintiffs,  that  the  donation  is  null, 
because  the  donees,  being  illegitimate  colored  children^  can  receive 
only  what  is  necessary  to  procure  their  sustenance  or  an  occupation  or 
profession,  under  the  provisions  of  article  1470  of  the  Code  of  1825,. 
and  that  the  donation  being  one  of  real  estate  in  fee  simple  is  not  sus- 
ceptible of  redonation  as  contemplated  by  the  second  clause  of  said 
article,  and  is  therefore  not  a  settlement  of  the  alimony,  but  is  in  vio- 
lation of  the  letter  and  spirit  of  the  said  article  and  absolutely  null. 
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Whether  this  proposition  be  correct  in  law  or  not,  it  is  annecessary 
DOW  to  determine,  as  the  rights  of  the  parties  must  be  settled  ander 
the  provisions  of  article  193  of  the  Code  of  1825,  which  is  in  the  follow- 
ing words:  *'The  slave  who  has  acquired  the  right  of  being  free  at  a 
future  time,  is  from  that  time  capable  of  receiving  by  testament  or 
donation.  Property  given  or  devised  to  him  must  be  preserved  for 
him,  in  order  to  be  delivered  to  him  in  kind,  when  his  emancipation 
shall  take  place.  In  the  mean  time  it  must  be  administered  by  a 
curator." 

As  the  donees  had  at  the  date  of  the  donation  acquired  the  right  of 
being  free  at  a  future  time,  and  H.  Y.  Babin  accepted  the  donation  for 
them,  and  the  defendant  as  their  tutrix  is  in  possession  and  enjoyment 
of  the  property  donated,  and  the  donees  have  long  since  become  free, 
we  must  presume  that  the  said  property  has  been  preserved  for  them, 
and  that  the  donation  has  been  perfected. 

We  can  see  no  circumstances  in  this  case  which  have  defeated  the 
rights  of  the  children  of  the  defendant,  whatever  may  be  the  moral 
view  of  the  question. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  as  natural  tutrix  of 
of  the  minors  Alice  and  Ella  Morgan,  and  against  plaintiffs  with  costs 
in  both  courts. 


No.  4525.         ' 
RosENA  Michel  v.  Benjamin  Wiel. 

Where  the  defendant  ol^jected  to  the  rofosal  of  the  jadge  *  quo  to  charge  the  jory  that  actions 

for  divorce  are  governed  exclusively  by  section  1193,  Revised  Statutes; 
Held— That  the  Judge  committed  no  error,  and  the  action  is  instituted  under  artiole  138  C. 

C,  amended  by  act  No.  76,  Statutes  of  1870. 
Wliere  plaintiff  was  authorized  to  institute  the  suit,  it  followed  that  she  was  empowered 

to  take  a  writ  of  sequestration  or  such  other  conservatory  steps  as  were  necessary  to 

secure  her  rights. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coup^.  Butler,  J.  JSdtoard  Phillips  and  John  Yoist,  for  plain- 
tiff and  appellant.    Haralson  <&  Claiborne,  for  defendant  and  appellee. 

Justices  concurring:    Ludeling,  Taliaferro,  Morgan.  Howell. 

Morgan,  J.  Defendant  objected  to  the  refusal  of  the  judge  to 
charge  the  jury  that  actions  for  divorce  are  governed  exclusively  by 
section  i  192,  Revised  Statutes.  The  action  Ir  instituted  under  article 
138  C.  C,  amended  by  article  No.  76  Statutes  1870.  Upon  this  point 
there  was  no  error  in  the  charge  of  the  court. 

He  further  objected  to  the  introduction  of  any  testimony  which 
would  tend  to  show  any  intemperate  habits  on  the  part  of  the  defendant 
prior  to  the  fifteenth  March,   1871,   on  the  ground   that   plaintiff's 
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petition  discloses  the  fact  that  on  or  about  said  fifteenth  March,  there 
was  what  he  called  a  condonation  by  the  wife  of  all  the  past  offenses 
of  the.  husband. 

We  find  nothing  in  the  petition  upon  which  such  an  allegation  can 
rest.  There  was,  thereiore,  no  error  in  tJie  ruling  of  the  judge  on  this 
point. 

The  parties  were  married  on  the  twelfth  December  1870.  This  suit, 
for  divorce,  was  instituted  on  tlie  fifteenth  of  May,  1871,  on  the  ground 
of  excesses,  cruel  treatment,  and  habitual  drunkenness  on  the  part  of 
the  husband  Plaintiff  also  claims  restitution  of  her  dotal  property 
and  judgment  against  her  husband  for  $6650,  to  secure  which  she 
applied  for  and  obtained,  a  suit  of  sequestration  upon  the  movables 
alleged  to  be  in  her  husband's  possession,  the  most  of  which  were 
brought  into  marriage,  which  sequestration  was  subsequently  set  aside 
on  the  ground  that  the  Judge  had  not  been  authorized  to  sign  the 
sequestration  bond  by  the  judge. 

The  defendant  denies  the  allegations  in  the  petition,  but,  in  case  the 
divorce  prayed  for  is  granted,  he  asks  for  a  judgment  for  twenty-five 
hundred  dollars,  amount  ot  goods  alleged  to  have  been  brought  by 
him  into  the  marriage,  or  so  much  thereof  as  may  be  found  due  him  on 
settlement  of  their  respective  rights. 

The  case  was  snbmitteu  to  a  jury,  who  found  the  following  verdict: 
^*We,  the  jury,  find  for  the  plaintiff  in  the  divorce,  but  for  the 
defendant  on  tlie  moneyed  demand."  Upon  which  the  judge  rendered 
Judgment  in  iavor  of  the  plaintiff,  granting  to  her  tiie  divorce  prayed 
for,  and  restoring  to  her  possession  certain  property  which  she  claimed, 
and  gave  a  judgment  in  favor  of  defendant  for  twenty-five  hundred 
dollars.     The  plaintiff  has  appealed. 

There  is  no  evidence  in  the  record  upon  which  to  support  the  verdict 
and  judgment  condemning  plaintiff  to  pay  defendant  any  sum  of 
money. 

The  marriage  took  place  under  the  dotal  system.  By  the  marriage 
-contract  entered  into  between  them  the  husband  was  recognized  to 
have  brought  into  the  marriage  property  amounting  to  $4410,  consist- 
ing of  goods  valued  at  $2000;  accounts  against  various  parties  valued 
at  $2000;  two  hundred  dollars  in  cash;  two  carts  valued  at  one  hun- 
dred and  fifty  dollars,  and  a  watch  valued  at  sixty  dollars. 

The  wile  brought  $14,907,  all  of  which  were  movables,  and  all  of 
which  the  future  husband  acknowledged  possession  of  in  the  marriage 
contract  which  was  executed  on  the  twelfth  December,  1870,  and  re- 
corde  1  on  the  same  day.  There  is  no  evidence  that  any  portion  ot  this 
property,  except  three  notes  amounting  to  $5529,  ever  went  out  of  his 
possession,  or  from  under  his  control,  except  that  plaintiff  seems  to 
have  managed  the  business  which  was  carried  on  in  his  name — which 
14 
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he  could  hare  aBSumed  at  any  momeDt.  There  is  no  evidence  that 
plaintiff  owes  to  the  defendant  anything. 

There  was  error  in  the  judgment  dissolving  the  sequestration.  If 
plaintiff  was  authorized  to  institute  the  suit,  which  is  not  denied,  she 
was  empowered  to  take  such  conservatory  steps  as  were  necessary  to 
secure  her  rights. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  in  so  far  as  it  awards  a  judgment  against  the  plaintiff 
for  twenty-five  hundred  dollars  be  annulled,  avoided  and  reversed. 
It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of  six  thousand 
six  hundred  and  fifty  dollars,  and  that  the  sequestration  of  the  mov- 
ables of  the  defendant  be  reinstated.  It  is  further  ordered,  adjudged 
ahd  decreed,  that  in  all  otlier  respects  the  judgment  of  the  lower  court 
be  affirmed,  appellee  to  pay  the  costs. 

The  words:  Jury  trial,  omitted  by  error  in  the  appeal  paragraph 
above. 


No.  3804. 

Succession  of  Celia  Waterer — Opposition  of  E.    K.    Brumfield 

to  final  account  of  Administrator.  . 

Where  the  transoript  is  certified  to  be  "  a  true  copy  of  all  the  proceedings  had  and  of  all  the 

testimony  taken  on  the  trial,"  it  is  sufficient. 
Before  the  passage  of  the  act  of  March  18,  1852,  by  which  the  community  of  acquets  wa9- 

extended,  in  iavor  of  non  resident  married  persons,  to  property  in  this  State  thereafter 

acquired,  no  such  community  existed.     The  property  acquired  after  their  residence 

hero,  alone  fell  into  the  partnership. 
Where  the  surviving  husband,  administrator  of  his  wife's  estate,  brought  with  him  to  thi» 

State,  as  his  personal  property,  more  stock  of  every  kind  than  he  had  at  the  decease  of 

his  wife: 
Held — That,  at  the  dissolution  of  the  community,  he  has  the  right  to  take  in  kind,  if  still 

existing,  what  ho  brought  in  marriage,  and  from  the  cattle  remaining  a  number  ot  head 

equal  to  that  brought  by  him  in  marriage. 

APPEAL  from  the  Parish  Court,  parish  of  Washington.     Slacum,  J. 
1,  (&  J,  JEllis,  for  administrator  and  appellee.    John  Wadswortkr 

fcr  appellants. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaferro,  J.    The  appellee  moves  to  dismiss  this  appeal. 

First — Because  the  certificate  is  defective  in  not  reciting  that  the 
transcript  contains  ''all  the  documents  filed  in  the  suit/'  and  that  it 
contains  *'all  the  testimony  adduced." 

Second — That  the  transcript  is  signed  by  the  deputy  clerk. 

Third — That  the  record  of  appeal  was  not  brought  up  within  the 
proper  time  after  the  order  for  a  certiorari  was  issued. 

Fourth — ^That  appellant  is  without  interest  in  the  suit. 
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The  transcript  is  certified  to  be  ^'a  true  copy  of  all  the  proceedings 
had  and  of  all  the  testimony  taken  on  the  trial,"  etc.  This  suffices. 
12  La.  476;  9  An.  95.  The  other  grounds  are  without  force.  Motion 
overruled. 


On  the  Merits. 

William  Lewis  administrator  of  the  succession  of  his  deceased  wife 
having  filed  an  account,  it  was  opposed  by  Mrs.  Brumfield,  claiming 
the  succession  under  an  assignment  from  the  heirs  of  the  decedent  who 
died  intestate,  leaving  no  heirs  in  the  ascending  or  descending  line. 
The  administrator  had  placed  upon  the  inventory  as  community  prop- 
erty a  tract  of  land,  and  claimed  a  credit  of  seven  hundred  dollars, 
the  purchase  price  of  the  land,  which  he  alleged  he  paid  out  of  his 
separate  funds.  After  the  trial  had  commenced  the  administrator 
asked  to  amend  his  account,  so  as  to  claim  the  tract  of  land  as  his 
separate  property,  alleging  error  of  fact  in  treating  it  as  community 
property.  The  amendment  was  admitted.  The  opponent  denied  the 
payment  for  the  land  being  made  out  of  the  separate  funds  of  the 
administrator,  and  alleged  that  he  failed  to  account  for  community 
property  of  various  kinds  to  the  amount  of  $1995,  and  prayed  that 
the  account  be  rejected.  The  judgment  of  the  court  a  qtta  decreed 
the  tract  of  land  to  be  the  separate  property  of  the  administrator,  and 
overruled  the  opposition,  alleging  there  was  community  property  of 
the  value  of  $1995  unaccounted  for.  The  opponent  appealed.  We 
have  to  inquire,  was  the  land  the  separate  property  of  the  adminis- 
trator or  community  property?  Did  the  community  at  the  time  of  its 
dissolution  own  property  to  the  amount  of  $1995f  Lewis,  the  admin- 
istrator, bought  the  land  in  question  on  the  twenty-third  of  Septem- 
ber, 1846,  being  then  a  citizen  of  and  residing  in  Mississippi,  from 
whence,  late  in  the  fall  of  that  year,  he  removed  to  Louisiana.  This 
occurred  before  the  passage  of  the  act  of  March  18,  1852,  by  which 
the  community  of  acquets  was  extended  in  favor  of  non-resident 
married  persons  to  property  in  this  State  thereafter  acquired.  Prior 
to  that  net,  no  community  existed  in  property  acquired  here  in  favor 
of  married  persons  resident  abroad;  that  acquired  after  their  residence 
here,  alone  fell  into  the  partnership.  C.  C.  2369,  2370;  9  Hob.  438; 
5  An.  158 ;  9  An.  289;  10  An.  440. 

The  tract  of  land,  therefore,  was  the  separate  property  of  the 
administrator.  It  was  clearly  an  error  of  placing  it  on  the  inventory 
as  community  property,  and  he  had  the  right  to  make  the  correction. 
13  An.  369  and  370. 

The  property  of  the  community  consisted  chiefly  of  stock,  such  as 
horses,  cattle,  sheep,  etc.  It  appears  that  the  administrator  brought 
with  him  from  MisBissippi  more  stock  of  every  kind  than  he  had  at  the 
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decease  of  his  wife.  At  the  dissolution  of  the  commanity  he  had  the 
right  to  take  in  kind,  if  still  existing,  what  he  brought  in  marriage , 
and  from  the  cattle  remaining  a  number  of  head  equal  to  that  brought 
by  him  in  marriage.  C.  C.  586,  587^  11  An.  278;  10  Rob.  46.  After 
making  this  adjustment,  it  would  seem  that  the  residue,  if  any,  would 
be  very  small. 

On  the  part  of  the  administrator  objection  was  made  to  two  wriiten 
instruments  offered  in  eTidencc  by  the  opponent,  to  show  the  assign- 
ment and  transfer  to  her  of  the  rights  of  the  heirs  of  Celia  Waterer. 
The  objections  were  overruled  and  a  bill  of  exceptions  reserved. 
These  instruments  contain  merely  the  recitals  of  the  persons  signing 
them,  that  they  are  the  heirs  oi  Mrs.  Waterer.  They  are  unsworn 
statements  not  making  proof  of  the  tacts  recited ;  Jl  An.  503;  14  An. 
15.  One  of  these  acts  was  executed  in  the  Stat«  of  Mississippi.  It 
contains  an  acknowledgment  of  the  act  before  the  clerk  of  the  court 
without  the  attestation  of  the  presiding  judge,  and  is  in  that  respect 
inadmissible.  6  N.  S.  621.  The  other  act  was  executed  in  Louisiana 
under  private  s^ignature,  and  is  witliout  registry  or  authentication  of 
any  kind 

The  exception  was  well  taken ;  but  the  court  in  its  final  judgment 
reserved  to  the  opponent  the  right  to  prove  her  interest  and  establish 
Iier  claim  at  the  proper  time.  The  administrator  in  this  case  is 
entitled  to  the  usufruct  of  the  wife's  half  of  the  communiiy  property 
during  his  life.  His  age  is  over  four  score  years,  and  for  any  residuary 
right  the  opponent  may  liave  in  that  i>ropc^rty,  she  will  not,  in  the 
course  of  nature,  be  kept  waiting  long. 

It  is  ordered  that  the  judgment  ot  the  parish  court  be  affirmed  with 
costs. 


No.  45G2. 
Seymour  Taylor  v,  A.  M.  Woodward  and  als. 

A  judgment  by  default,  to  become  executory,  must  be  notified  to  the  defendant,  and  Uie 

delays  from  which  the  right  to  appeal  begiu  to  run  must  date  trom  the  day  on  which  the 

detendant  was  Dotlfied  of  the  judgment. 
Where  the  plea  of  prescription  is  filed  in  this  court,  justice  requires  that  the  case  shall  be 

remanded,  at  the  prayer  of  the  plaintiff,  in  order  that  he  may  have  an  opportunity  «>f 

introducing  evidence  to  interrupt  the  prescription. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana.    Fosey^  J.      Orosa  dt  Hardee^  for  plaintiff  and  appellee. 
1\  B,  Lyo7i8,  for  defendants  and  appellants. 
Justices  concurring:     Ludeling,  Howell,  Morgan. 
Morgan,  J.    A  motion  to  dismiss  this  appeal  has  been  made  on  the 
ground  that  the  appeal  was  not  asked  for  within  the  time  prescribed 
by  law. 


\ 
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The  suit  was  instituted  on  the  first  February,  1866.  Petition  and 
citation  were  served  personally  on  the  defendant  on  the  third  and 
fourth  of  the  same  month.  Exceptions  were  filed  to  the  proceedings, 
which  were  overruled.  Default  was  rendered  on  the  twenty-ninth 
May,  1866,  and  confirmed  on  the  twenty- third  October,  186y. 

Petition  of  appeal  was  filed  twenty-fifth  January,  1873..  More  than 
one  year  had  elapsed  from  the  rendition  of  the  judgment  to  the  date 
of  the  application  for  appeal.  No  notice  of  judgment  was  served  on 
the  appellant. 

The  575tli  article  of  the  Code  of  Practice  provides  that  **  whenever 
aD  answer  has  been  filed  in  a  suit  in  which  tlie  defendant  has  had 
personal  service  made  upon  him  to  appear  and  file  his  answer,  or  when 
a  judgment  has  been  rendered  in  a  case  after  answer  filed  by  the  de- 
fendant, or  by  his  counsel,  the  party  cast  in  the  suit  shall  be  con- 
sidered duly  notified  of  the  judgment,  by  the  fact  of  its  being  signed 
by  the  judge." 

From  which  it  wonld  appear  that  a  judgment  by  default,  to  become 
executory,  must  be  notified  to  the  defendant.  From  this  it  results 
that  the  delays  from  which  the  right  to  appeal  begin  to  run,  must  date 
from  the  day  upon  which  the  defendant  was  notified  of  the  judgment. 
The  judgment  by  default  in  this  case  not  having  been  notified  to  de- 
fendant, the  appeal  was  properly  allowed. 

The  motion  to  dismiss  must  be  refused. 

On  the  merits,  the  principal  defense  is  the  prescription  of  three,  five 
and  ten  years.  As  this  plea  was  filed  in  this  court,  we  think  justice 
requires  that  the  case  should  be  remanded,  in  order  that  plaintiff  may 
have  an  opportunity  of  introducing  evidence  to  interrupt  the  prescrip- 
tion.   The  party  has  prayed  to  have  it  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  case 
be  remanded,  to  be  proceeded  in  according  to  law,  appellees  to  pay 
the  costs  of  appeal. 


No.  4540. 
H.  A.  Morse,  Administrator,  v,  Mrs.  E.  Griffith. 

The  exhibition  of  a  decree  of  the  court  in  which  tiie  succession  was  opened,  authorizinj^^ 
plaintiff  to  administer  the  same  according  to  law  in  his  capacity  of  public  administrator, 
and,  as  such,  an  officer  of  the  parish  as  well  as  of  the  court,  must  be  held  as  at  least  a 
prima  facie  showing  of  capacity  taid  authority  to  sue  and  stand  in  Judgment  in  another 
parish. 

APPEAL  from  the  Thirteenth  Judicial  District   Court,   parish    of 
Madison.    Hough,  J.    H.  P.  Wells,  for  plaintiff  and  appellant.     E, 
D,  d  E.  H,  Farrar,  for  defendant  and  appellee. 
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Morse,  Administrator,  v.  Griffith. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Morgan. 

HoAVELL,  J.  H.  A.  Morse,  as  public  administrator  for  the  parish  of 
Franklin,  duly  appointed,  as  alleged,  by  the  Governor  and  qualified 
according  to  law,  sues  the  defendant  in  the  parish  of  Madison  to 
recover  certain  property  as  belonging  to  the  succession  of  J.  R.  Cole, 
deceased,  which  he  (plaintiff)  is  administering. 

The  defendant  excepts  that  the  plaintiff  has  no  legal  capacity  to 
stand  in  judgment,  and  is  not  the  administrator  of  the  said  saccession 
of  Cole,  and,  therefore,  he  has  no  legal  authority ^to  prosecute  this  suit 

On  the  trial  of  this  exception  plaintiff  introduced  in  evidence  a  copy 
of  a  judgment  in  the  suit  of  H.  A.  Morse,  public  administrator,  v,  Mrs. 
E.  A.  Cole,  in  the  parish  court  of  Franklin,  removing  the  said  Mrs. 
Cole  as  administratrix  of  the  succession  of  J.  R.  Cole,  ordering  her  to 
render  an  account  of  her  administration,  and  appointing  and  confirm- 
ing H.  A.  Morse,  public  administrator  of  the  parish  of  Franklin, 
admioistator  of  the  said  succession  of  J.  R.  Cole,  deceased,  and 
authorizing  him  to  administer  the  same  according  to  law.  Upon  this 
evidence  the  judge  a  quo  sustained  the  exception  and  dismissed  the 
suit.  The  plaintiff  has  appealed.  We  think  the  court  erred.  There 
was,  to  say  the  least,  a,  prima  facie  showing  of  capacity  and  authority  to 
sue  and  stand  in  judgment.  The  plaintiff  exhibited  his  authority  from 
the  court  in  which  the  succession  was  opened,  to  administer  the  same 
according  to  law  in  his  capacity  of  public  administrator,  an  officer  of 
the  parish  as  well  as  of  the  court,  and  his  identity  is  not  questioned. 
The  presumptions  are  in  his  favor. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  exceptions  overruled,  and  that  this  case  be  remanded  to  be 
proceeded  in  according  to  law.  Defendant  and  appellee  to  pay  costs 
of  this  proceeding  in  both  courts. 


No.  4555. 

Victor  Moreau  v,  Celestin  Moreau,  Jr.,  Tutor,  T.  F.  Thienman, 

Intervenor. 

Aii  iiiterrentioii  can  not  be  sastained  -where  the  demand  is  not  incidental  to  the  main  action 
and  -where  the  intervenor  neither  Joins  the  plaintiff  in  claiming  the  same  thing,  or  any 
thing  connected  -with  it,  nor  unites  -with  the  defendant  in  resLsting  the  claim  of  the 
plaintiff,  nor  claims  a  privilege  on  the  proceeds  of  any  thing  which  has  been  sold,  or 
pretends  to  be  the  owner  of  the  thing  which  has  been  seised. 

The  creditors  of  a  succession  have  no  right  to  intervene  in  proceedings  by  the  heirs  to  com- 
pel an  administrator  to  render  his  aoooonts. 

Where  the  demand  of  an  intervenor  does  not  grow  out  of  the  principal  action  and  is  not 
specially  permitted  by  law,  it  must  be  disnussed. 

VTherc  the  rights  of  the  plaintiff  hod  neither  been  ascertained,  nor  could  be  ascertained 
until  a  settlement  of  his  mother's  succession  had  been  had,  he  must  prove  this  settle- 
ment, and  then  sue  for  a  partition. 

APPEAL  from  the  Seventh  Judicial  District  Conrt,  parish  of  Avoy- 
elles.   Butler,  J.    Henderson  Taylor,  for  plaintiff  and  appellant 
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Morean  ▼.  Moreftu,  Jr.,  Tator,  Thienman,  Adminiatrator. 

Irion  and  Thorpe^  for  defendant  and  appellee.    Edwards  dk  Duoote, 
for  intervenor. 

Jastices  concurring :    Ludeling,  Howell,  Morgan. 

Morgan,  J.  This  is  an  action  on  the  part  of  one  of  the  major  heirs 
of  Mrs.  Helena  Bordelon  against  his  minor  co-heirs,  represented  by 
their  father  as  tator,  to  recover  bis  interest  in  his  mother's  succession, 
'Vhich  be  alleges  to  be  of  the  value  of  $670  67. 

The  tutor  pleads  the  general  issue  as  to  indebtedness. 

Thienman,  a  merchant,  intervenes,  and  claims  $2518  53  with  inter- 
-est,  for  supplies  and  provisions,  mules,  etc.,  furnished  by  him  to  Mo- 
rean, to  enable  bim  to  cultivate  his  plantation.  He  avers  that  part  of 
ibis  debt,  say  $1800,  was  contracted  and  became  due  during  the  life- 
time of  Mrs.  Moreau  (Helena  Bordelon),  and  is  a  community  debt 
due  by  said  estate,  over  wbich  the  said  Moreau  has  the  administration 
4ks  natural  tutor. 

From  this  statement  of  the  case  it  is  evident  that  we  can  not  do 
Justice  between  the  parties  under  the  proceedings  they  have  seen  fit 
to  institute. 

'In  the  first  place,  as  to  the  intervenor,  he  can  not  be  heard.  His 
demand  is  not  incidental  to  the  main  action.  C.  P.  364.  He  does  not 
Join  the  plaintiff  in  claiming  the  same  thing,  or  any  thing'Jconnected 
with  it,  nor  does  he  unite  with  the  defendant  in  resisting  the  claim  of 
the  plaintiff.  C.  P.  389.  Neither  does  he  claim  a  privilege  on  the 
proceeds  of  any  thing  which  has  been  sold,  or  pretend  to  be  the  owner 
•of  the  thing  which  has  been  seized.  C.  P.  396.  And  these  are  the 
only  circumstances  under  which,  we  believe,  that  interventions  are 
billowed.  If  he  has  any  claim  at  all  it  is  against  the  succession  of  Mrs. 
Bordelon  Moreau,  for  her  share  of  a  community  debt.  The  creditors 
of  a  succession  have  no  right  to  intervene  in  proceedings  by  the  heirs 
to  compel  an  administrator  to  render  his  accounts.  12  R.  215.  Where 
the  demand  of  an  intervenor  does  not  grow  out  of  the  principal  action, 
And  is  not  specially  permitted  by  law,  it  must  be  dismissed.  2 
An.  463. 

As  to  the  plaintiff,  his  rights  have  never  been  ascertained,  and  they 
«an  not  be  ascertained  until  a  settlement  of  his  mother^s  succession 
has  been  had.  He  must  first  provoke  this  settlement,  and  then  sue 
^or  a  partition. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided  annulled  and  reversed,  without  prejudice 
to  the  rights  of  the  parties  to  vindicate  their  rights  in  a  proper  action , 
the  costs  to  be  paid  by  appellee. 
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Meyer  &.  Bro.  ▼.  Dupree  and  al. 


25a:fltf 
52  1»39 

25     21( 
,  Casel 
119     2271 


No.  4597. 
Meter  &  Bro.  v.  R.  L.  Dupree  and  al. 

Where  an  appeal  was  aaked  to  be  dismissed  on  the  gronnd  that  all  the  parties  in  interest 
were  not" parties  to  the  appeal,  the  intervener  in  the  snit  not  having  givon  an  appeal 
bond,  and  not  having  appealed : 

Held — That  the  gronnd  is  not  a  good  one.  Because  the  Intervenor  does  not  choose  to  appeal, 
it  does  not  follow  that  the  defendant  may  not. 

Where  the  record  was  incomplete,  the  clerk  of  the  district  coort  certifying  that  a  part  of 
the  evidence  used  in  the  conrt  below  was  missing  at  the  time  the  record  was  made  out, 
this  is  a  good  ground  to  remand  the  case,  but  not  to  dismiss  the  api)eaL 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Felici- 
aoa.  Poseyj  J.  Trial  by  jury.  Keman  &  Lyons,  for  plaintiffs  and 
appellees.  K*  A,  Gross  and  JB.  E,  Forman,  for  defendants  and 
intervenor. 

Justices  concurring :     Ludeling,  Howell,  and  Morgan. 

Morgan,  J.    We  are  asked  to  dismiss  this  appeal  on  the  grounds: 

First — That  all  the  parties  in  interest  are  not  parties  to  the  appeal, 
Mrs.  Graulden,  the  intervenor,  not  having  given  any  appeal  bond,  and 
ket~ having  appealed,  and 

Second — That  the  record  is  incomplete,  the  clerk  of  the  district  court 
certifying  that  part  of  the  evidence  used  in  the  court  below  was 
missing  at  the  time  the  record  was  made  out. 

The  first  ground  is  not  a  good  one.  Because  the  intervenor  does  not 
choose  to  appeal,  it  does  not  follow  that  the  defendant  may  not. 

The  second  ground  may,  and  is  a  good  one  to  remand  tlie  case,  bat 
is  no  reason  for  dismissing  the  appeal.    5  An.  602;  12  An.  83. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed ;  that  the  case  be  remanded  to 
be  proceeded  in  according  to  law.  Plaintiffs  to  pay  the  coats  of 
appeal. 


No.  4583. 

Succession  op  Walter  0.  Winn — On  application^  of  0.  K.  Hawlet,. 

Public  Administrator. 

Constrning  the  statute  of  tweoty-eighth  Febmary,  1870,  in  coDnection  with  section  3990  of 
the  Revised  Statntes,  the  sense  resulting  from  both  is,  that  section  3990  of  the  Revised 
Statutes  does  not  include  -within  its  general  sweep  the  acts  of  the  Creneral  Assembly 
during  the  session  of  1970.  On  the  contrary,  the  acts  and  joint  resolutions  of  the  General 
Assembly  passed  daring  the  session  of  1870  should  take  precedence  of  the  act  adopting 
the  Revised  Statntes,  and  be  held  as  repealing  in  whole  or  in  part  any  of  those  revised 
statutes  that  might  be  found  to  be  in  opposition  or  in  conflict  with  the  enactments  or 
joint  resolutions  of  the  session  of  1870. 

APPEAL  from  the  Parish  Court,  parish  of  Bapides.     Dai^e,  J.^ 
Bowman  for  appellant. 
Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaferro,  J.    The  executrix  of  Walter  0.  Winn,  resident  in  the 
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Succession  of  Winn. 


State  of  Kentucky,  and  regardless  of  her  duties  as  executrix  of  the 
estate  of  her  deceased  husliaDd,  the  court,  at  the  instance  of  one  of  the 
creditors  of  the  estate,  ordered  that  suit  be  instituted  to  divest  her  of 
the  office,  when  0.  R.  Hawley,  representing  himself  to  be  public  ad 
ministrator  of  the  parish  of  Rapides,  filed  a  petition  on  the  twelfth  of 
September,  1871,  setting  forth  the  non-residence  of  the  executrix,  and 
her  neglect  of  duty,  and  praying  that  the  order  to  institute  the  suit  to 
divest  her  of  office  be  addressed  to  him  as  public  administrator  of  the 
parish ;  that  she  be  dismissed  from  office,  and  that  he  be  recognized 
as  dative  testamentary  executor  in  pursuance  of  the  provisions  ot  an 
act  of  the  Legislature  ''providing  for  the  appointment  of  public  ad- 
ministrators,  and  defining  the  duties  of  the  same,"  approved  March 
5,  1870.  Thereupon  the  executrix,  by  her  attorney,  filed  an  account, 
which  was  opposed  by  Hawley  as  public  administrator.  An  exception 
was  filed  on  the  part  of  the  executrix  to  the  authority  and  right  of 
Hawley  to  appear  in  the  capacity  he  assumed,  the  ground  being  that 
the  office  of  public  administrator  was  abolished,  and  that  no  such 
office  was  then  known  to  the  law. 

The  exception  was  sustained,  and  Hawley,  as  public  administrator^ 
api>ealed. 

The  ground  upon  which  the  court  a  qua  placed  its  judgment  is,  that 
the  act  ot  March  5,  1870,  does  not  appear  in  the  Revised  Statutes 
adopted  on  the  fourteenth  March,  1 870 ;  that  the  last  section  of  the 
Revised  Statutes  3990  repeals  all  laws  contrary  to  or  in  conflict  with 
the  provisions  of  the  act  adopting  the  Revised  Statutes,  and  that  the 
provisions  of  the  Civil  Code,  Code  of  Practice  and  Revised  Statutes, 
in  regard  to  the  appointment  of  administrators  of  estates  and  curators 
of  vacant  successions,  are  in  direct  antagonism  to  the  act  of  March  5, 
1870,  establishing  public  administrators,  etc.,  and  that  the  adopting 
clause  necessarily  also  repealed  the  repugnant  act  of  twenty-eighth 
February,  1870. 

We  think  the  court  erred.  Tlie  purpose  of  the  lawmaker  expressed 
by  the  act  No.  50,  approved  February  28,  1870,  seems  to  have  been  to 
avoid  the  very  difficulties  that  have  arisen  in  this  case,  and  which 
might  have  arisen  in  many  other  instances  had  they  not  been  guarded 
against  by  the  special  statute  of  twenty-eighth  February,  1870.  Con- 
struing that  statute  in  connection  with  section  3990  of  the  Revised 
Statutes,  the  sense  resulting  from  both  is  that  section  3990  of  the  Re- 
vised Statutes  does  not  include  within  its  general  sweep  the  acts  of 
the  Gtfueral  Assembly  passed  during  the  session  of  1870.  On  the  con- 
trary, that  the  acts  and  joint  resolutions  of  the  General  Assembly 
passed  during  the  session  of  1870,  should  take  precedence  of  the  act 
adopting  the  Revised  Statutes,  and  be  held  as  repealing  in  whole  or  in 
part,  any  of  those  revised  statutes  that  might  be  found  to  be  in  oppo- 
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Saccession  of  Winn. 


sition  to  or  in  conflict  witli  the  enactments  or  joint  resolutions  of  the 

session  of  1870. 
It  is  therefore  ordered  that  the  judgment  of  the  parish  court  be 

annulled  and  reversed.  It  is  further  ordered  that  this  case  be  re- 
<manded  to  the  court  of  the  first  instance  for  further  proceedings  ac- 
-cording  to  law,  the  appellee  paying  costs  of  appeal. 

Wylj,  J.,  being  absent,  took  no  part  in  this  decision. 


No.  2862. 
Robert  D.  Urquhart  v.  M.  Garvin. 

Jk  release  in  a  caae  of  provisional  seizure  can  not  be  considered  as  an  ordinary  conventional 
obligation  to  wbich  may  be  applied  the  principle  tbat:  As  one  binds  himself,  so  shall  he 
be  bonnd.  It  is  no  valid  commutative  contract  between  the  plaintiff  and  the  surety, 
defendant  on  the  bond.  As  a  public  officer,'  the  sheriff  has  not  the  authority,  nor  is  it  hit 
duty,  to  make  a  contract  of  this  character  in  which  there  can  exist  no  reciprocal 
obligation. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.  Coolei/, 
J.  C7.  M.  Conrad  dt  8on,  for  plaintiff  and  appellant.  £1.  IF.  Sun- 
iingtouj  for  defendant  and  appellee. 

Justices  concurring:   Lndeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtly,  J.  The  plaintiff,  who  sued  the  defendant,  tlie  surety  on  a 
release  bond  in  his  case  of  provisional  seizure  against  Mary  L.  Green, 
appeals  from  the  judgment  rejecting  his  demand. 

The  defense  is  that  at  the  time  the  bond  was  given,  there  was  n.i  law 
authorizing  the  release  on  bond  of  furniture  provisionally  seized. 

This  is  conceded.  But  the  plaintiff  contends  that  the  bond  is  at 
least  an  ordinary  conventional  obligation,  and  on  the  principle  aA  one 
<binds  himself  so  shall  he  be  bonnd,  he  is  entitled  to  recover  against 
the  defendant.  The  difficulty  of  this  theory  is,  the  doubt  whether  the 
instrument  can  be  regarded  as  an  ordinary  conventional  obligation. 
How  can  the  plaintiff  demand  the  enforcement  of  a  conventional  con* 
4;ract  to  which  he  wab  not  a  party  f  Where  is  the  aggregatio  meaUum 
between  the  plaintiff  and  the  defendant f 

It  is  not  pretended  that  lie  gave  the  sheriff  a  power  of  attorney  to 
-contract  for  him ;  and  as  a  public  officer  the  sheriff  was  wholly  with- 
out authority  to  make  contracts  of  this  character;  it  was  no  part  of 
his  duty  to  make  an  ordinary  contract  for  the  plaintiff.  Without 
authority  to  bind  the  plaintiff,  how  can  it  be  pretended  that  the  sheriff 
could  consent  for  him,  or  in  his  behalf  make  a  valid  commutative 
contract  with  the  defendant  or  the  party  for  whom  the  defendant  was 
security. 

Viewing  the  bond  as  merely  a  commutative  contract,  we  are  of 
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Urqnhart  ▼.  Carrin. 

>opinioD  that  the  plaintiff  can  not  recover  upon  it,  beoaase  not  being  a 
party  thereto  it  was  not  binding  on  him }  there  waa  no  reciprocal  obli- 
•gation  on  his  part.  Incurring  no  obligation  himself,  there  existed  no 
iK>mmutatiYe  contract  between  him  and  the  party  for  whom  the 
defendant  is  security.  Revised  Code  1765,  1766,  1768,  1770,  1797. 
Judgment  affirmed. 


No.  4561. 
F.  Crillt  v.  Sheriff  and  als. 


The  property  exempted  from  selzare  and  sale  by  section  1691,  Revised  Statutes  of  1870,  is 

predial  and  not  urban. 
The  general  rale  is,  that  the  property  of  the  debtor  is  the  common  pledge  of  his  creditors. 

Exemption  la'vrs  create  exceptions  to  this  general  rule  which  are  not  to  be  extended  be* 

yond  the  express  terms  of  the  lawgiver. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.  Posey t  J.    Kilhourn  dt  McVea,  lor  defendants  and  appellees. 
Wedge  dk  Cross,  for  plaintiff  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LcDELiNG,  C.  J.  This  is  an  injunction  suit  to  prevent  the  sale  of 
•a  house  and  lots  in  the  city  of  Jackson,  Louisiana,  under  an  order  of 
seizure  and  sale,  on  the  grounds  that  the  property  is  not  worth  more 
than  two  thousand  dollars;  that  it  is  his  homestead,  and  that  he  has 
a  child  dependent  on  him. 

The  evidence  shows  that  the  property  seized  is  worth  more  than  two 
thousand  dollars. 

There  was  judgment  in  favor  of  the  defendants,  dissolving  the  in- 
junction. Section  1691  of  the  Revised  Statutes  of  1870,  provides  that 
^*  in  addition  to  the  property  and  effects  now  exempted  from  seizure 
and  sale  under  execution,  one  hundred  and  sixty  acres  of  ground,  and 
the  buildings  and  improvements  thereon,  occupied  as  a  residence,  and 
^bona  fide  owned  by  the  debtor,  having  a  family,  or  mother,  or  father, 
or  person  or  persons  dependent  on  him  for  support ;  also,  one  work 
horse,  one  wagon  or  cart,  one  >oke  of  oxen,  two  cows  and  calves, 
twenty-five  head  of  hogs,  or  one  thousand  pounds  of  bacon,  or  equiva- 
lent in  pork,  and,  if  a  farmer,  the  necessary  quantity  of  com  or  fodder 
for  the  current  year ;  provided  that  the  property  herein  declared  to  be 
-exempt  from  seizure  and  sale  does  not  exceed  in  value  two  thousand 
dollars,^  etc.  And  the  plaintiff  in  injunction  relies  upon  this  provis- 
ion of  the  law  to  justify  his  action. 

We  think  the  property  exempted  from  seizure  and  sale  in  the  fore- 
going law  is  predial,  and  not  urban  property.  It  exempts  one  hun- 
dred and  sixty  acres  of  land,  and  the  improve^nents  and  buildings 
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thereoD,  and  such  other  property  aa  is  lisually  attached  to  a  farm  to^ 
COD  tribute  to  the  support  of  the  farmer  and  his  family. 

The  general  rule  is  that  the  property  of  the  debtor  is  the  commoo 
pledge  of  his  creditors;  exemption  laws  create  exceptions  to  the  gen* 
eral  rule,  and  they  are  not  to  be  extended  beyond  the  express  terms 
of  the  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeal. 


No.  4580. 
J.  y.  Sevier  and  als  r.  George  Sargent  and  als. 

Where  some  of  the  appellante  have  not  jriven  bond  and  perfected  the  appeal,  and  aome  have, 
it  is  no  ground  for  a  motion  to  dismiss  the  appeal  becanse  ot  the  want  of  pxoper  pardes ; 
and  where  the  bond  is  in  favor  of  the  cler^  and  the  order  of  appeal  was  granted  in  open 
court,  all  parties  not  appellants  are  appellees. 

Where  the  heirs  were  pnt  in  possession  of  the  property  of  their  ancestor,  if  the  partition 
between  them  be  defective  as  a  Judicial  partition,  it  is  certainly  valid  as  a  conventional 
one,  all  being  of  age  and  signing  the  act. 

By  the  express  terms  of  article  1671  of  the  Revised  Code,  the  heirs  can  at  any  time  take  the 
seizin  from  the  testamentary  exeontor  on  offering  him  a  sum  anfBoient  to  pay  the  movable 
legacies,  and  on  complying  with  the  requirements  of  article  1019. 

Where  the  heirs  went  into  possesssion  and  partitioned  the  property,  the  snocesaion  waa 
wound  up,  because  it  ceased  to  exist.  A  creditor  of  the  deceased  became  the  creditor  of 
his  heirs,  each  being  bound  to  him  for  his  share  of  their  ancestor's  debt.  If  some  of  tlie 
heirs  are  not  solvent,  and  the  creditor  may  lose  part  of  his  claim,  the  fault  is  attributable 
to  himself;  he  might  have  required  security  from  the  heirs  before  they  obtained  actual 
delivery  of  the  inherited  property. 

Whether  the  executor  be  discharged  or  not,  the  remedy  of  a  creditor  is  not  against  him,  but 
against  the  heirs  who  have  been  put  in  possession  of  the  property  of  which  they  have 
become  the  owners  and  who  are  bound  to  pay  the  debts  of  the  deceased,  each  hia  virile 
share. 

APPEAL  from  the  Parish  Court,  parish  of  Tensas.     Cordilly  J.    Far- 
rar  dk  Sieves,  for  plaintififs  and  appellees.    Drake,  Oarreti  <&  Spencer^ 
for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro,  Wyly,  Morgan. 

Wtlt,  J.  The  motion  to  dismiss  this  appeal  for  want  of  proper 
parties,  is  denied ;  because  if  all  of  the  appellants  have  not  given 
bond  and  perfected  the  appeal,  some  have;  and  as  the  bond  is  iu  favor 
of  the  clerk  and  the  order  of  nppeal  was  granted  in  open  court,  aU> 
parties  not  appellants  are  appellees. 

The  plaintiff,  a  creditor  of  the  deceased,  sues  to  set  aside  the  order 
putting  the  heirs  in  possession  of  the  property  belonging  to  the 
succession  of  J.  G.  Gordon  and  homologating  the  partition  thereof. 
He  also  sues  to  annul  the  judgment  homologating  the  final  account  of 
the  dative  executor  and  canceling  his  bond.  He  charges  fraud  and 
collusion  between  the  executor  and  the  heirs.  He  alleges  that  the 
judgment  homologating  the  account  and  discharging  the  executor  i8> 
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T-oid  ior  want  of  proper  parties,  and  that  it  is  not  sustainiMl  by  suffi- 
cient legal  evidence;  that  it  was  obtained  in  fraud  of  the  Liw  and  in 
violation  of  that  provision  thereof,  which  declares  that,  '' executors 
shall  continue  in  office  until  the  estate  is  Anally  wound  up." 

He  also  complains  of  irregularities  in  tlie  judicial  partition,  and 
charges  that  the  possession  of  tiie  heirs  is  an  illega)  possession. 

The  court  annulled  and  set  aside  the  judgment  homologating  the 
final  account  of  the  executor  and  discharging  him,  declared  the  parti- 
tion of  the  succession  an  absolute  nullity,  and  ordered  Sargent,  the 
executor,  to  resume  the  possession  and  administration  of  the  property 
heretofore  held  by  him  as  the  executor  of  J.  G.  Gordon.  From  this 
judgment  the  defendants  appeal. 

Many  interesting  questions  have  been  discussed  in  the  elaborate 
briefs  filed  in  this  case,  but  upon  which  it  is  not  necessary  to  pass. 

As  a  matter  of  fact  the  heirs  were  put  in  possession  of  tho  property 
of  their  ancestor;  and  if  the  partition  between  them  be  defective  as  a 
judicial  partition,  it  is  certainly  valid  as  a  conventional  one,  all  being 
of  age  and  signing  the  act.  No  fraud  is  proved,  and  indeed  it  would 
be  difficult  to  conceive  ho^  there  could  be  fraud  in  the  exercise  of  an 
undoubted  legal  right  by  the  heirs,  to  wit:  The  right  to  take  posses- 
sion of  the  property  of  their  ancestor,  there  being  no  movable  It-gacies, 
there  being  no  demand  for  the  separation  of  patrim  >ny,  and  the  credi- 
tors not  demanding  security. 

By  the  express  terms  of  article  1671  of  the  Revised  Code,  "the  heirs 
can  at  any  time  take  the  seiain  from  the  testamentary  executor  on 
offering  him  a  sum  sufficient  to  pay  the  movable  legacies,  and  on  com- 
plying with  the  requirements  of  article  1012,"  which  declares  that 
they  shall  not  have  actual  delivery  of  the  property,  unless  they  give 
bond  **  with  good  and  sufficient  security,  if  the  plaintiffs  in  such  suits 
require  it." 

In  the  case  of  Fowler  against  this  same  succession,  24  An.  270^  the 
precise  question  was  considered  by  this  court  and  it  was  held  that, 
"the  heirs  had  the  right  to  demand  the  seizin  from  the  executor,  and 
he  had  no  right  to  refuse  it." 

When  the  heirs  went  into  possession  and  partitioned  the  property 
the  succession  was  wound  up,  because  it  ceased  to  exist.  The  plain- 
tiff ceased  to  be  a  creditor  of  the  deceased  and  became  the  creditor  of 
the  heirs,  each  being  bound  to  him  for  his  share  of  their  ancestor's 
debt.  If  some  of  the  heirs  are  not  solvent  and  the  plaintiff  may  lose 
part  of  his  rl;iim,  the  fault  is  attributable  to  himself;  he  might  have 
required  security  from  the  heirs,  but  failed  to  do  so.  The  final  account 
of  the  executor,  containing  all  the  necessary  formalities,  was  duly 
homologated,  and  he  was  discharged  after  thirty  days  notice  being 
duly  published.    This  publication  was  sufficient  notice  to  the  plaintiff. 
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But  whether  the  executor  be  discharged  or  not,  the  remedy  of  the 
plaintiff,  a  creditor,  is  not  against  him,  but  against  the  heiis,  who  are 
the  owners  of  the  property  of  their  ancestor,  and  who  are  bound  to 
pay  his  debts,  each  bis  virile  share. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed,  and  it  is  ordered  that  plaintiffs'  demand  be  rejected,, 
with  costs  of  both  courts. 


No.  4511. 
Maria  J.^  Dupre,  Tutrix,  v.  Thomas  F.  Swafford  and  al. 

•106  nil     ^°  injunction  -will  not  be  set  aeide  for  irregolaritiea  when  it  appears  from  tiie  face  of  the 

papers  that  another  would  be  isauod. 
Where  it  waa  pleaded  that  an  iivjunction  ought  to  be  diaaolved,  becauHo  th(<  party  applyin^r 

for  it  as  tutrix  set  forth  in  her  petition  grounds  which  could  have  been  ur^ed  in  the 

defense  to  a  petitory  action  against  her  individuality ; 
Held — That  the  plea  is  not  valid.    On  the  pica  that  a  tutrix  can  not  author! /o  another  person 

to  bind  the  minors  on  an  injunction  bond : 
Held — That  it  is  the  duty  of  a  tutrix  to  protect  the  rights  of  her  wards,  and  if,  in  the  arcom- 

plishmeut  of  that  duty,  it  becomes  necessary  to  execute  a  judicial  bond,  she  has  the  right 

to  do  so. 

APPEAL  from  the  Ninth   Judicial  District  Court,  parish  of  Grant. 
Orshorn,  J.     W.  L,  Bichardson  and  A,  Cazabat,  for  plaintiff  and 
appellant.     B,  J.  Bowman,  for  defendants  and  appellees. 

Justices  concurring :     Ludeling,  Howell,  Morgan. 

LcDELiNG,  C.  J.  The  defendant,  Swafford,  having  obtained  a  judg- 
ment against  Maria  J.  Dupr^  in  her  individual  capacity,  was  proceed- 
ing to  have  the  property  in  controversy  placed  in  his  possession, 
when  the  plaintiff,  as  tutrix  of  her  minor  children,  injoined  the  sheriff. 
The  defendants  filed  a  motion  to  dissolve  tlie  injunction  on  the  follow- 
iiig  grounds:  That  the  said  Maria  J.  Dupr6  is  not  tutrix;  if  she  is  at 
present,  she  was  nut  at  the  time  the  injunction  was  sued  out;  that  the 
grounds  set  forth  in  her  petition  of  injunction  could  have  been  urged 
in  the  defense  to  the  petitory  action  against  Maria  J.  Dupr6,  and  can 
not  now  be  made  the  grounds  for  an  injunction  ;  that  a  tutrix  can  not 
authorize  another  to  bind  the  minors  on  an  injunction  bond. 

To  the  first  objection,  it  is  a  sufficient  answer  to  state  that  an  injunc- 
tion will  not  be  set  aside  for  irregularities,  when  it  appears  from  the 
face  of  the  papers  that  another  would  be  issued.  To  the  second  objec- 
tion the  answer  is,  that  Maria  J.  Dupr^,  tutrix,  was  not  a  party  to  the 
petitory  action  between  Swafford  and  M.  J.  Dupr^,  individually.  To 
the  third  objection  it  is  sufficient  to  say  that  it  is  the  duty  of  the  tutrix, 
to  protect  the  rights  of  her  wards,  and  if  to  do  that  it  becomes  neces- 
sary to  execute  a  judicial  bond,  she  has  the  right  to  do  so.  This  is  too- 
clear  to  require  further  notice. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
court  be  set  aside,  and  that  the  case  be  remanded  to  be  proceeded  with« 
according  to  law. 
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No.  3805.  \»^ «1 

Charlotte  F.  L.  Stafford  v.  Jameb  M.  Stafford,  her  husband — 

Calvin  Tate  and  al.,  Interveners. 

The  law  reprobates  a  multiplicity  of  aotiona  and  aims  at  protecting  parties  against  the- 

annoyance  of  repeated  lawsuits  in  regard  to  the  same  subject  matter. 
"If  one  demand  less  than  is  due  him,  and  do  not  amend  his  petition  in  order  to  augment  hi» 

demand,  he  shall  lose  the  overplus."    C.  P.  art.  156. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orshorn,  J.     B.  J.  JBoioman  and  T.  8,   White,  for  plaintiff  and 

appellee.    Seay  d  Manning,  for  intervenors  and  appellants. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wjly,  Morgan. 

Taliaferro,  J.  In  this  case  a  wife  brings  suit  against  her  husband 
for  $13,000,  alleged  to  be  for  moneys  of  her  separate  estate,  received 
by  him  and  converted  to  his  own  use.  Certain  creditors  of  the  hus- 
band intervene  and  contest  her  claims,  averring  that  they  are  un- 
founded, and  gotten  up  for  the  fraudulent  purpose  of  depriving  them 
of  a  tract  of  land  formerly  the  property  of  the  husband,  but  which 
they  had  purchased  at  sherifi'^s  sale,  under  legal  process,  to  enforce 
payment  by  the  husband  of  notes  given  by  him  for  the  price  of  the 
land.  They  further  allege  that  in  a  former  suit  against  her  husband, 
the  plaintiff  in  this  action  obtained  a  judgment  against  him  for  $2000, 
decreeing  likewise  a  separation  of  property,  and  dissolving  the  com- 
munity of  acquets  and  gains.  There  was  judgment  in  the  court  be- 
low in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the  inter- 
venors have  appealed. 

The  litigation  between  these  parties  includes  another  suit  recently 
decided  by  this  court  on  appeal,  in  which  one  of  the  intervenors 
brought  a  petitory  action  to  recover  from  the  wife  and  her  husband 
a  tract  of  land  and  plantation  in  the  parish  of  Kapides.  It  appears 
that  the  plaintiff  in  this  suit  obtained  judgment  for  the  sum  of  $2000 
against  her  husband  on  the  seventeenth  of  May,  186M,  on  account  of 
paraphernal  rights,  and  that  she  claimed  at  that  time  no  larger  sam  as 
owing  to  her  by  her  husband.  Tlie  present  action  was  commenced  on 
the  eighth  November  following,  and  on  the  eleventh  of  that  month* 
the  husband  by  a  notarial  act  transferred  to  his  wife  the  property  in 
contestation  as  a  dation  en  paiement  of  the  claim  against  him  for 
$13,000.  The  evidence  in  the  record,  we  think,  tends  to  raise  well 
founded  doubts  of  the  fairness  and  genuineness  of  this  claim  set  up 
by  the  wife.  It  is  shown  that  the  rights  now  set  up  by  her,  it  bona  fide- 
and  unsatisfied,  existed  anterior  to  the  time  of  her  commencing  her 
first  suit  against  her  husband,  in  which  she  claimed  only  the  sum  of 
two  thousand  dollars.  There  is  nothing  whatever  tending  to  explaiu 
an  omission  so  anomalous  and  unusual  as  that  of  praying  Judgment 
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only  for  aa  inconsiderable  part  of  her  demand,  the  whole  of  which,  as 
alleged  in  her  petition  in  the  first  suit,  was  in  danger  of  being  lost 
from  the  embarrassed  condition  of  her  husband^s  affairs.  '*  If  one 
demand  less  than  is  due  him  and  do  not  amend  his  petition,  in  order 
to  augment  his  demand,  he  shall  lose  the  overplus."  C.  P.  156  j  14 
L.  R.  140j  2  Rob.  207 ;  14  An.  316. 

The  law  reprobates  a  multiplicity  of  actions,  and  aims  to  protect 
parties  against  the  annoyance  of  repeated  lawsuits  in  regard  to  the 
same  subject  matter. 

We  conclude  after  a  full  consideration  of  this  case  that  the  plaintiff 
ought  not  to  recover,  and  that  the  judgment  of  the  lowt^r  court  should 
not  be  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  there  be  judgment  against  the  plaintiff  rejecting  her  de- 
mand, with  costs  in  both  courts. 


On  Rehearing. 

Howell,  J.  After  a  careful  re- examination  of  the  pleadings, 
evidence  and  arguments  in  this  case,  we  are  unable  to  change  the 
opinion  we  have  already  given.  We  think  art.  156  C.  P.  must  be 
held  to  apply  to  a  case  like  this. 

It  is  therefore  ordered  tliat  the  decree  heretofore  rendered  bv  us 
remain  undisturbed. 


No.  3210. 
Joseph  Bruin  v,  W.  M.  Sasser. 

lit  is  the  nettled  jnrlsprndeiice  of  this  court  that  there  is  no  authority  for  rendering  a  jadg- 
ment  againflt  the  defendant  in  a  suit  on  a  proniisaory  note  given  for  the  pnrchaee  of  a 
slave,  guaranteed  to  bo  such  for  life,  but  aubaequeutly  set  free  by  the  Government  of  the 
United  States. 

APPEAL  Irom  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Leicis,  J.  Hyaina  &  Jonas  and  Manning^  for  plaintiff  and  appellee. 
A,  Nf  Oyden,  Eyan  cC  White,  for  defendant  and  appellant. 

Justices  concurring:     Ludeling,  TaliafeiTo,  Howell,  Morgan. 

Morgan,  J.  This  case  comes  up  on  the  iollowiug  statement  of 
facts : 

'*The  nj)te  herein  sued  upon  was  given  to  the  plaintiff,  Joseph  Bruin, 
by  the  defendant,  Sasser,  being  the  balance  due  on  a  slave  for  life, 
guaranteed  to  be  such  by  the  said  plaintiff,  in  the  act  of  sale  passed 
before  a  notary  public  in  the  city  of  New  Orleans,  Louisiana,  at  the 
time  the  note  is  dated. 
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*'The  slaTe  was  a  mechanic,  and  defendant  paid  the  plaintiff  $1600 
«a»h,  and  gave  besides  the  note  herein  saed  upon,  at  the  time  of  the 
purchase. 

**  The  slave  so  purchased,  remained  in  possession  of  the  defendant 
until  he  was  emancipated  or  set  free  by  the  G-overnment,  in  1864  or 
4865.'' 

Under  the  settled  jurisprudence  of  this  court,  there  is  no  authority 
for  the  judgment  herein  rendered  against  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant,  the  costs  in  both  coarts  to  be  paid 
hy  plaintiff  and  appellee. 

Wyly,  J.,  being  absent  took  no  part  in  this  decision. 


No.  2746. 
David  A.  Martin  v.  Mrs.  L.  A.  Cannon,  Administratrix  et  al. 

Where  an  exception  to  the  Bait  was  flled  on  the  groand  that  the  heir  had  been  put  in  poMes- 
Bion  of  the  property  and  the  administratrix  could  not  be  sued,  and  where,  on  said  plea,  the 
exception  a«  to  the  administratrix  was  suutainod,  and  the  case  was  tried  as  to  the  heir ; 

field— That  the  suit  should  have  been  dismissed. 

The  Second  District  Court  of  the  parish  of  Orleans  has  only  probate  Jurisdiction,  and  had 
not  jurisdiction  to  try  the  suit  against  the  heir  who  had  been  put  in  possession  of  the 
property  of  the  succession. 

"Wliere,  on  plaintiffs  appeal,  the  Judgment  of  the  court  a  q%ut  was  reversed  and  plaintifTs 
salt  dismissed; 

Held— On  rehearing :  That  plaintiif  is  to  pay  costs  in  the  court  a  qva,  and  appellee  the  costs 
of  appeaL 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans,  Duvig- 
neaud,  J.    BacCf   Foster  dt  Merrick^  tor  plainti£f  and  appellant. 
W.  B.  Koeniz  and  L.  Madison  Day,  for  defendants  and  appellees. 

Justice8  concurring  :     Lii<leling,  Taliaferro,  Howell,  Kennard. 

LuDELiNG,  C.  J.     This  suit  is  brought  to  recover  from  the  succession 

-of  Elijah  Cannon  certain  moneys  collected  by  £.  Cannon,  as  agent  of 

the  plaintiff^  and  to  recover  the  amount  of  certain  notes  alleged  to 

have  been  executed   by  E.  Cannon.     The  petition  alleges  that  Mrs. 

Marie  Louise  Caiinon,  wife  of  W.  B.  Koontz,  has  been  put  in  (losses- 

sion  of  said  property,  after  having  given  bond  according  to  law,  and 

Judgment  is  prayed  for  against  the  administratrix  aforesaid,  and  in 

the  event  the  administratrix  tails  to  pay  the  judgment,  that  there  be 

judgment  against  the  said  heir. 

An  exception  was  filed  to  this  suit,  on  the  ground  that  the  heir  bad 

been  put  in  possession  of  the  property,  and  the  administratrix  could 

not  be  sued.      The  exception  as  to  the  administratrix  was  sustained, 

4ind  the  ease  was  tried  as  to  the  heir.      We  think  the  suit  should  have 

15 
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been  dismissed.  Article  996,  Code  of  Practice,  declares,  '*  the  case  is- 
different  when  sach  estates  are  in  possession  of  beirs  either  present  or 
represented  in  the  State,  although  all  or  some  of  those  heirs  be  minora .. 
for  in  such  case  the  actions  for  debts  due  such  successions  shall  be 
brought  before  the  ordinary  tribunals,  either  against  the  heirs  them- 
selves, it  they  be  of  age,  or  against  their  curators  if  they  be  under  age 
or  interdicted." 

The  Second  District  Court  of  the  parish  of  Orleans  has  only  probate 
jurisdiction,  and  had  not  jurisdiction  to  try  the  suit  against  the  heir 
who  had  been  put  in  possession  of  the  property  of  the  succession. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qtta  be  annulled,  and  that  there  be  Judgment  dismi.4sing  the  plaintiff's^ 
action,  with  costs,  without  prejudice  to  his  right  to  bring  the  suit  iu  a 
proper  tribunal. 

On   Rehearing. 

Justices  concurring :     Ludeling,  Howell,  Taliaferro,  Morgan,  Wyly. 

Morgan,  J.  A  rehearing  was  granted  in  this  cai^e  upon  the  question 
of  costs  of  appeal.  Costs  follow  the  judgment,  and  as  the  judgment 
was  in  favor  of  appellant,  it  is  now  ordered  that  the  judgment  hereto- 
fore rendered  by  us  be  amended  so  as  to  read  as  follows : 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  a  qua  be  annulled,  and  that  there  be  judgment  dismissing 
the  plaintiff's  action,  without  prejudice  to  his  right  to  bring  the  suit 
in  a  proper  tribunal,  the  costs  of  the  lower  conrtjto  be  paid  by  plaintiff^ 
and  the  costs  of  appeal  by  the  appellees. 


No.  2676. 

Consolidated  Association  of  the   Planters  of  Louisiana  v,  E. 

Blanc  and  J.  A*  Blanc. 

Where  a  nile  waa  taken  on  the  holder  of  a  Judicial  mortgage  and  on  the  recorder  of  mort- 
gages to  show  canae  why  aaid  jndioial  mortgage  should  not  bo^ canceled  and  erased,  on 
the  gronud  that  the  notes  on  which  the  judgment  was  founded  weix>  given  in  part  pay- 
ment of  the  price  of  a  slave; 

Held — That  the  judgment  was  db  initio  void.  The  court  was  irithout^power  to  render  it,  the 
notes  were  illegal  and  invalid,  and  the  judgment  in  which  they  merged  necessarily  so- 
likewise. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leant- 
mont,  J.    J.  La/vergne,  for  plaintiffs  and  appellants.    Hornor  & 
Benedict,  for  defendants  and  appellants. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Morgan. 
Taliaferro,  J.    This  is  a  proceeding  to  cause  to  be  annulled  the 
recording  of  a  judgment,  from  which  a  judicial  mortgage  purported 
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to  exist.  The  facts  are  that  in  March,  1862,  Everiste  Blanc  bought 
a  slave  on  credit,  and  gave  three  notes  for  the  price,  each  note  for 
$216  661.  These  notes  were  drawn  by  £.  Blanc  to  the  order  of  and 
indorsed  b>  James  Arthur  Blanc,  and  were  discoanted  in  the  ordinary 
way  of  basiness  by  the  plaintiffs.  On  the  eleventh  June,  1866,  the 
plaintiffs  obtained  final  judgment  on  all  three  of  these  notes,  and  had 
the  judgment  recorded  to  operate  a  judicial  mortgage. 

On  the  eleventh  January,  1870,  £.  Blanc  took  a  rule  on  the  plaiutifts 
and  the  recorder  of  mortgages  to  show  cause  why  the  judicial  mort- 
gage showing  on  the  records  of  the  office  should  not  be  canceled  and 
erased,  on  the  ground  that  the  notes  on  which  the  judgment  was 
founded  were  given  in  part  payment  of  the  price  of  a  slave.  The  sale 
was  made  absolute,  and  the  defendants  in  rule  hav^e  appealed. 

The  judgment  was  ah  initio  void.  The  court  was  without  power  to 
render  it.  The  consideration  for  which  tlie  notes  sued  upon  were 
given  was  one  reprobated  by  law.  The  notes  were  illegal  and  invalid, 
and  tlie  judgment  in  which  they  were  merged  necessarily  so  likewise. 
Wainwright  v.  Bridges,  19  An.  234;  Groves  v,  Clark  &  Carueal.  21 
An.  !)67. 

Judgiueut  affirmed. 


No.  4624. 

The  State  ex  rel.  Nelson  &  Popplbton  v.  Judge  of  the  Sixth 

District  Court,  Parish  of  Orleans. 

Wberq  the  defendant,  after  pleading  to  the  merits,  made  a  reoonventional  domai  u,  and  tlio 
judge  refused  to  fix  the  cause  for  trial  unleofl  the  d^^ndant  should  give  security  i(ir  costi^; 

Held— That  there  ia  no  known  law  or  practice  which  could  Justify  his  conduct,  and  thut 
none  had  been  referred  to  by  said  Judge. 

APPLICATION  for  a  Mandamus  on  Saucier,  Judge  of  the  S  xtli  Dis- 
trict Court-,  parish  of  Orleans.     George  L,  Bright,  for  relator. 

Justices  concurring  :     Ludeliug,  Howell  and  Morgan. 

LuDELiNG,  C.  J.  The  suit  of  the  New  Orleans  and  Bay  Ishmd 
Company  v.  Nelson  &  Poppleton  is  pending  in  the  Sixth  District 
Court.  The  defendant,  after  pleading  to  the  merits,  made  a  recon- 
ventional  demand. 

The  Judge  of  the  Sixth  District  Couit  refuses  to  fix  this  caui«e  for 
trial  unless  the  defendant  shall  give  security  for  costs. 

We  know  of  no  law  or  practice  which  would  justify  his  conduct — 
Dor  has  he  referred  us  to  any. 

It  is  therefore  ordered  and  adjudged  that  the  judge  a  quo  cause  the 
clerk  of  his  court  to  reinstate  the  said  suit  on  the  jury  docket,  aud  that 
the  said  case  be  called  and  fixed  for  trial  according  to  law. 
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state  ex  rel.  Bach  ▼.  LoniaUnMi  Levee  Company. 

No.  4417. 
State  ex  rel.  John  C.  Bach  v.  Louisiana  Lbyee  Compaky. 

A  iwrty  should  not  be  listened  to,  when  urging  technical  irregolarities  in  the  proceedings  to 
which  he  was  himsell  a  party,  in  order  that  he  should  enrioh  himself  at  the  expense  of 
others. 

APPEAL  from  tbe  Eighth  District  Court,  parish  of  Orleans      Dibble, 
J.    Labaii  <&  Aroni,  for  relator  and  appellant.    A.  Pitot  and 
Semmes  ds  Mott,  for  respondent  and  appellee. 

Justices  concurring:  Ludeling,  Howell,  Morgan. 

LuDELiNG,  C.  J.  This  is  a  proceeding  by  mandamus  to  compel  the 
defendant  to  issue  to  him  a  certain  proportion  ot  the  sixty  thousand 
shares  of  stock,  which  he  says  has  been  illegally  issued  to  various 
parties. 

The  capital  of  the  company  was  originally  three  millions  of  dollars, 
represented  by  thirty  thousand  shares.  Tliree  thousand  shares  were 
to  be  used  for  incidental  expenses;  twenty-seven  thousand  shares  were 
distributed  between  the  twenty-seven  incorporators,  each  receiving 
one  thousand  shares,  *'  to  be  reimbursed  for  labor,  time  and  money 
expended  in  the  organization  ot  the  company,'^  it  is  said. 

The  capital  was  afterwards  raised  to  ten  millions  of  dollars,  and  the 
balance  of  the  unissued  stock,  seventy-three  thousand  shares,  were 
given  to  Wilmans,  under  an  agreement  with  him  to  furnish  the  means 
necessary  to  build  the  levees  contracted  for  by  the  company. 

Wiluians  failed  to  comply  with  his  contract,  and  he  delivered  his 
stock,  minus  thirteen  thousand  shares,  to  Governor  Warmotb.  The 
contract  with  Wilntaiis  was  declaied  annulled  by  the  company,  and 
his  position  as  president  of  the  company  was  declared  vacant. 

At  rhis  juncture  Governor  Warmoth  threatened  to  cause  proceed- 
ings to  be  instituted  to  forfeit*  the  contract  of  the  company  with  the 
State,  unless  steps  were  taken  by  it  to  enable  it  to  comply  with  its 
contract.  On  the  twenty-second  of  November,  1871,  a  committee  was 
appointed  to  prepare  modifications  of  the  charter.  The  modification 
to  reduce  the  capital  to  22,104  shares  was  agreed  to  at  a  meeting  of  the 
stockholders.  A  committee  was  then  appointed  to  receive  the  Wil- 
mans stock  from  Governor  Warmoth.  It  had  been  previously  agreed 
that  the  sixty  thousand  shares  held  by  Governor  Warmoth  was  to  be 
equally  distributed  between  twelve  persons,  John  G.  Gaines,  D.  F 
Kenner,  Generes  and  others,  who  were  to  furnish  three  hundred  thou- 
sand dollars  cash  to  the  company.  But  in  order  to  compel  the  ongina^ 
twenty-seven  incorporators  to  contribute  their  pro  rata  of  money  to 
the  enterprise,  it  was  stipulated  that  the  stock  should  be  made  pre- 
ferred stock  by  paying  five  dollars  per  share,  and  the  preferred  stock 
should  be  entitled  to  a  dividend  of  twenty  per  cent  before  the  ordinary 
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stock  Bhoald  receive  any.  This  seems  to  have  been  approved  by  all 
parties,  and  the  sixty  thousand  shares  were  accordingly  issued  to 
Gaines,  Kenner  and  their  associates,  who  seem  to  have  complied  with 
their  part  of  the  agreement.  Mr.  Bach  appears  to  have  approved  of 
these  proceedings,  for  he  was  one  of  the  commissioners  of  election  when 
the  directors  of  the  company  were  elected  on  the  tenth  of  April,  1872. 

We  do  not  think  he  should  be  listened  to,  when  urging  technical 
irregularities  in  the  proceedings  to  which  he  was  himself  a  party,  in 
order  that  he  should  enrich  himself  at  the  expense  of  others. 

There  is  no  equity  in  his  demand,  even  if  he  could  proceed  by  man- 
damns  against  the  company  to  accomplish  the  object  of  his  suit. 

Our  judgment  is  that  there  is  no  error  in  the  judgment  appealed 
from. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  4570.  , 
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J.  W.  Weatherly,  Agent,  v.  A.  H.  Baker.    G.  Johnson,  Intervenor.    124    625 

The  lessee  has  the  right  to  sublease  when  tiiere  is  no  interdiction  to  that  effect,  and  on  snob 
terms  as  may  be  agreed  on  between  him  and  the  sublessee,  and  where  it  is  shown  that 
the  sublessee  did  not  make  any  payment  in  anticipation  of  tiie  terms  of  his  contract,  he 
is  not  liable  to  the  lessor  for  more  than  he  owes  the  principal  lessee.  No  law  ia  referred 
to  by  the  pl^ntiff  whioh  reqairee  the  lease  made  in  this  instance  by  thte  principal  lesHee 
to  the  sublessee  to  be  in  writing. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Hough,  J.  Reeve  Lewis  and  «7.  W,  Montgomery ,  ior  plaintiff 
and  appellant.    H.  W»  Drake  and  H.  E,  Steele^  for  intervenor. 

Justices  concurring :     Ludeling,  Howell  and  Taliaferro. 

Howell,  J.  The  plaintiff  brought  suit  on  a  lease  and  caused  certain 
property  on  the  premises  to  be  provisionally  seized.  One  G.  Johnson, 
as  a  sublessee  of  the  defendant,  intervened,  claiming  to  be  the  owner 
of  a  portion  of  the  property  seized,  and  from  a  judgment  in  his  favor 
the  plaintiff  has  appealed. 

He  complains  that  the  sublease  was  a  verbal  one,  unknown  to  him, 
and  the  terms  thereof  so  fixed  as  to  enable  the  principal  tenant  to 
shield  the  price  of  the  sublease  from  the  pursuit  of  the  principal 
lessor ;  and  he  asks  that  the  court  will  expound  the  law  on  this  subject 
for  the  benefi.t  of  owners  of  plantations  who  may  wish  to  rent  their 
lands. 

Article  2625,  R.  C.  C,  declares  that:  ''The  lessee  has  the  right  to 
underlease,  or  even  to  cede  his  lease  to  another  person,  unless  this 
power  has  been  expressly  interdicted.  The  indiction  may  be  for  the 
whole,  or  for  a  part ;  and  this  clause  is  always  construed  strictly.-' 
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Articles  2705  and  2706,  give  to  the  lessor  the  right  of  pledge  on  all 
the  moTable  effects  of  the  lessee  found  on  the  premises  (except  certain 
articles  exempted),  and  also  those  of  the  nnder  tenant,  so  far  as  the 
latter  is  indebted  to  the  principal,  at  the  time  when  the  proprietor  chooses 
to  zeroise  his  right.  A  payment  niade  in  anticipation^  by  the  under 
tenant  to  his  principal,  does  not  release  him  from  the  owner^s  claim. 

From  these  provisions  of  the  law,  it  is  clear  that,  as  there  was  no 
interdiction,  the  defendant  had  the  right  to  sublease,  as  he  did,  and  on 
such  terms  as  might  be  agreed  on.  And  as  it  is  abundantly  shown 
that  the  intervener  did  not  make  a  payment  in  anticipation  of  the 
terms  of  Iiis  contract,  he  was  not  liable  to  the  plaintiff  ior  more  than 
he  owed  to  the  principal  lessee.  Tliis  he  admitted  and  did  not  claim 
the  property  to  tliat  extent.  We  are  referred  to  no  law  which  teqiiires 
such  leases  to  be  in  writing. 

We  think  the  judge  a  quo  has  done  justice. 

Judgment  afiQrmed. 


No.  4529. 
Luc^iEX  D.  Coco  V.  James  Hardie.    J.  V.  &  M.  Rabalais,  Warrantors. 

Bama^jes  fV>r  a  suit,  unless  malice  is  sho\ni,  can  not  be  recovered. 

Tlii'i>  is  vnt  ground  for  a  call  in  warranty  in  a  case  of  trespass,  and  hence  there  is  no  rij^ht  of 
action  against  warrantors. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. Butler,  J.  Overton,  Waddill  &  Barhin,  for  plaintiff  and 
appellee.  Irion  dt  Thorpe,  for  defendant  and  appellant.  CuUum  d 
Joffrlon,  for  warrantors. 

Ja^^tioes  concurring:     LuiUlling,  Taliaferro,  Howell,  Morgan. 

HowcLL,  J.  Plaintiff  sues  defendant  for  the  value  of  a  large  number 
of  cypress  trees  at  ten  dollars  each,  cut  on  his  land  by  the  defendant, 
who  calls  in  warrantv  J.  V.  &  M.  Rabalais  from  whom  he  obtained 
permission  to  cut  cypress  trees  on  their  lands,  and  by  whom  the  lines 
of  their  said  lands  were  pointed  out  to  him.  and  he  was  authorized  to 
cut  within  such  lines,  which  he  did.  The  warrantors  deny  that  there 
is  any  cauj«e  of  action  against  themj  aver  that  they  pointed  out  to  de- 
fendant the  limits  of  their  own  lands  and  did  not  authorize  him  to 
trespass  on  plaintiff's  land,  and  they  pray  for  damages  against  him. 
Judgment  was  rendered  in  favor  of  plaintiff  for  $1350,  just  half  of  what 
he  claimed,  and  in  favor  of  warrantors;  also  against  defendant,  for  one 
hundred  and  fifty  dollars  special  damages;  the  defendant  to  pay  all 
costs,  and  he  has  appealed. 

The  judgment  in  favor  of  the  warrantors  is  erroneous.  Damages  for 
a  suit,  unless  malice  is  shown,  can  not  be  recovered.  Sedgwick,  Meas- 
ure of  Damages,  p.  dS.     There  is  no  ground  for  a  call  in  warranty  in  a 
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•case  of  trespass.  8  N.  S.  549;  2  Ad.  219.  And  hence  there  is  no 
right  of  action  against  these  warrantors. 

As  to  the  plaintiff  and  defendant  the  only  question  is  in  regard  to 
the  value  ot  the  trees.  Some  witnesses  say  they  are  worth  ten  dollars, 
others  five  dollars,  and  others  four  dollars  each,  while  it  is  shown  that 
the  two  parties  called  in  warranty  sold  theirs  to  the  defendant  at  one 
dollar  each ;  but  it  is  also  shown  that  the  trees  cut  by  the  defendant 
on  plaintiff's  land  were  of  better  quality,  never  having  been  culled, 
and  were  in  better  position  than  those  on  the  lands  ot  the  said  war- 
rantors. Under  the  circumstances  we  see  no  good  reason  for  adopting 
a  different  law  from  that  fixed  by  the  district  judge,  whose  opinion 
upon  this  point  is  entitled  to  gi*eat  weight. 

It  is  therefore  ordered  that  the  judgment  for  $150  against  the 
defendant  in  favor  of  the  wai'ran tors  be  reversed,  and  that  in  other 
respects  the  judgment  appealed  tiom  be  affirmed;  the  warrantors  to 
.pay  costs  of  appeal. 


No.  4581. 
John  Sevier  v.  Succession  of  James  G.  Gordon. 

A  rule  against  an  oxecntor  or  a  Buccesaion  can  no*  bo  taken  after  the  succession  has  b**en 
closed  and  the  executor  has  been  discharged,  nor  can  an  order  to  sell  sucoession  prop- 
erty be  grantc^d  after  the  heirs  have  been  in  possession  sabsequeutly  to  a  partition 
among  themselves. 

APPEAL  from  the  Probate  Couit,  parish  of  Tensas.     Cordill,  J.     T. 
P.  Farrar  &  L.    V.  Beeves^  for  plaijjtiff  and  appellee.     Drake  <& 
Oarrett  and  W.  B,  Spencer,  for  defentlaiit  and  appellant. 

Justices  concurring:     Ludcling,  Taliaforo,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  Tbe  plaintiff  having  a  judgment  against  th:;  suc- 
cession of  James  G.  Gordon,  took  a  ru!e  against  the  former  executor  of 
the  will  of  said  Gordon  and  the  heirs  to  show  cause  why  the  property 
of  the  succession  should  not  be  sold  to  satisfy  the  judgment  in  the  suit 
of  J.  V.  Sevier  v,  George  Sargent  et  als.  We  have  decided  that  the 
succession  of  Gordon  had  been  closed,  that  th\i  executor  had  been  dis- 
charged and  his  bond  canceled,  after  having  turned  over  to  tbe  heirs 
at  law  the  pioperty  of  the  succession.  A  rule  against  the  executor  or 
the  succession  could  not  be  taken  after  the  succession  had  been  closed 
and  the  executor  had  been  discharged  ;  nor  could  an  order  to  sell  suc- 
cession property  be  granted  afcer  the  heirs  had  been  put  in  possession 
after  a  partition  among  themselves.  The  proceedings  in  this  case  are 
unauthorized  by  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  dismis^iing  the  suit  at 
plain tififs  costs. 
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No.  4524. 

Emmanuel  Lokb  &  Co.  t;.  A.  Blum.    J.  G.  Spor  aud  Julius  Krafts, 

Third  Opponents. 

Where  the  vendee  was  put  in  poaaeBsion  in  Gremuuiy  of  a  certain  qaantity  of  wine  which 

he  had  hoaght  in  that  country  aud  that  poasesaion  continued  acroaa  the  Atlantic ; 
Held — That  the  TCndor'a  privilege  could  not  be  atret-ched  ao  far  as  to  extend  from  the  banks- 

of  the  Rhine  to  the  banks  of  the  Misaissippi,  and  be  made  to  last  during  a  voyage  fhun 

one  continent  to  the  other. 
A  consignee's  privilege  can  not  prevail  againat  the  seizure  made  by  judgment  creditors,  if 

not  recorded  prior  to  the  seizure. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Rouge.  Posey,  J.  Barrotv  cfe  Pope  and  TJiomaa  J,  CooUy^ 
for  plain tifiTs  and  appellants.  Fuqua  &  Calliham,  for  third  opponents 
and  appellees. 

Justices  concurring :    Ludeling,  Taliaferro,  Morgan,  Howell. 

Morgan,  J.  Blum  purchased  eight  casks  of  wine  from  Krafts.  The 
purchase  was  made  in  German^'.  The  price  was  to  be  paid,  part  cash 
and  part  on  credit.     The  wine  was  consigned  to  Spor. 

Loeb  &  Co.,  judgment  creditors  of  Blum  in  the  sum  of  $SSIA  98^ 
issued  execution  directed  to  the  sherifi  of  the  parish  of  Orleans,  who 
seized  the  wine  above  referred  to  in  the  hands  of  Spor,  the  consignee^ 
and  Casey,  the  collector  of  the  port.  The  witie  was  sold  by  the 
sheriff  and  produced  $891  80. 

Before  the  sale,  Spor,  by  third  opposition,  claimed  to  be  paid  the 
amount  of  his  advances  for  freight^  duties,  brokerage,  etc.,  amounting 
to  $393  66  by  preference  over  the  seizing  creditor. 

Krafts  also  intervened  and  claimed  his  vendor's  lien  and  privilege 
on  the  property  seized,  for  the  amount  remaining  due  to  him,  $520,. 
and  asked  to  be  paid  that  amount  in  preference  over  Loeb  &  Co. 

There  was  judgment  in  favor  of  Spor  for  the  amount  claimed  by 
him;  and  then  in  favor  of  Krafts  lor  $520,  with  interest  from  Novem- 
ber  21,  1871  ;  Loeb  &  Co.  to  receive  the  balance  if  any  remained. 

From  this  judgment  Loeb  &  Co.  have  appealed. 

A  woiion  to  dismiss  the  appeal  is  made  on  the  ground  that  the 
amount  in  controversy  does  not  come  within  the  appellate  jurisdiction 
of  this  court.  The  motion  can  not  prevail.  Krafts*  claim  exceeds  ^ve 
hundred  dollars,  and  this  is  sufficient  to  give  us  jurisdiction.  Besides, 
the  sum  to  be  distributed  between  the  contestants  largely  exceeds  that 
sura.    21  An.  487. 

On  the  merits,  we  think  there  is  error  in  the  judgment  appealed 
from. 

The  wine  was  purchased  in  Germany.  To  stretch  the  vendor's 
privilege  from  the  banks  of  the  Rhine  to  the  banks  of  the  Mississippi, 
and  to  mnke  it  last  during  a  voyage  across  the  Atlantic  is,  we  think, 
carrying  the  "  cesium,  non  animtim,  mtUantj  etc.,^^  doctrine  too  far. 
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The  property  went  into  the  poRsession  of  Blam  when  he  purchased 
it;  it  was  shipped,  as  his  property,  to  Spor,  lii^  consignee,  and  when  it 
landed  at  this  port  it  was  li.-ible  to  be  seized  by  his  judgment  creditors. 
It  naay  be  true,  as  contended,  tliat,  by  the  commercial  law,  the  vendor 
might  have  protected  himself,  but  we  apprehend  that  he  could  only 
have  done  so  in  case  of  the  inRolvency  of  his  vendee,  and  by  seizing 
the  goods  in  transitu  ;  and  this  before  the  goods  had  been  reduced  to 
the  possession  of  the  vendee.  In  this  case,  Bloom^s  possession  of  the 
wine  occurred  in  Germany,  and  continued  across  the  ocean,  and  Krafts 
never  pretended  to  exercise  any  right  over  it  until  long  after  it  had 
been  seized  by  Loeb. 

As  between  Spor,  the  con.«ignee,  and  Loeb  &  Co.,  the  latter,  as 
seizing  creditors,  are  to  be  paid  first.  Assuming  that  Spor  has  the 
privilege  which  he  claims,  but  with  regard  to  which  we  do  not  consider 
it  necessary  to  express  any  opinion,  still  it  was  not  recorded  prior  to 
Lfoeb's  seizure  and  can  not,  therefore,  prevail  against  it.   23  An.  270. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  in  so  far  as  it  relates  to  the  claim  of  Loeb  &  Co.,  be 
avoided,  annulled  and  reversed,  and  that  there  be  judgment  in  favor 
of  Loeb  &  Co.  and  against  Spor  and  Krafts,  third  opponents,  com- 
manding the  sherifT  of  the  parish  of  Orleans  to  pay  to  the  said  Loeb- 
&  Co.  out  of  the  funds  now  in  his  hands,  proceeds  of  eight  casks  of 
wine  seized  and  sold  herein  by  virtue  of  the  fi,  fa,  issued  in  this  case,. 
the  sura  of  $324  98,  with  eight  per  cent,  interest  from  April  2;i  1867, 
and  fourteen  dollars  and  sixty  cents  costs,  by  preference  and  privilege 
over  the  said  Spor  and  Krafts ;  and  that  in  other  respects  the  judgment 
be  undisturbed  ;  the  costs  to  be  paid  out  of  the  proceeds  of  sale. 


No.  3449. 
Falix  a.  Ducros,  Testamentary  Executor,  v.  Edward  Gottschalk. 

TVhere  the  defendant  was  sued  for  two  mortgage  notea  left  with  him  on  deposit,  and  required 

to  restore  them  or  pay  the  full  amount  thereof; 
Held — That  defendant  disclaiming  any  ownership  of  said  notes  and  having  no  personal 

interest  in  them,  has  no  defense  to  set  up  for  himself,  and  has  no  right  to  plead  one  for  a 

third  party  and  ask  the  court  to  pass  upon  a  question  that  would  not  be  binding  if 

decided  for  or  against  that  person. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     ThSard^ 
J.    Louis  Castera  and  M,  E,  Livaudais,  for  plaintiff  and  appellee. 
Saucier  <&  MicJiinardf  for  defendant  and  appellant. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concuiTing:  Taliaferro,  Howell,  Wyly,  Howe. 
Howe,  J.    The  plaintiff  has  moved  to  dismiss  this  appeal  taken  by 
the  defendant,  on  the  ground,  as  stated  in  the  motion,  **  that  no  appeal 
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lies  from  any  jadgment  which  does  not  prodaoe  an  iireparable  iDJarj." 
The  judgment  appealed  from  is  a  final  judgment  in  the  cause  against 
the  defendant.  It  was  neither  confessed  nor  has  it  been  Tolantarilj 
executed.  The  amount  in  dispute  exceeds  five  hundred  dollars.  We 
see  no  reason  to  deny  the  defendant  the  right  of  appeal,  or  anything 
in  the  proposition  quoted  from  the  motion  to  dismiss  which  deprires 
him  of  such  right. 
Motion  denied.       ^ 


On  thk  Merits. 

Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  defendant,  who  was  sued  for  two  mortgage  notes 
left  with  him  on  deposit,  appeals  from  t)ie  judgment  requiring  him  to 
restore  them  to  the  plaintiff  or  pay  the  full  amount  thereof.  It  ap- 
pears that  the  defendant  was  the  notary  who  passed  a  deed  from  J.  B. 
St.  Amand  to  Frank  Michinard,  on  fifteenth  October,  1859,  for  a  tract 
of  land,  a  sawmill  and  some  other  property  situated  in  the  parish  of 
St.  Tammany,  and  that  the  two  notes  in  controversy  were  exeeut<»d  in 
evidence  of  part  of  'the  price.  It  also  appears  that  tiiese  notes  were 
left  on  deposit  in  the  liauds  of  tlie  said  notary  during  the  life  time  of 
•St.  Amaud,  whose  succession  is  represented  by  the  plaintiff,  and  that 
since  his  death  the  said  depositary  refuses  to  restore  them. 

Id  answer  to  the  demand,  the  defendant  alleges  tliat  the  notes  were 
left  with  him  on  deposit  by  St.  Amand  and  Michinard,  tliere  to  remain 
until  St.  Amand  should  furnish  to  said  Michinard  a  detailed  statement 
of  the  advances  made  by  him  for  the  sawmill,  and  until  the  said 
Michinard  had  reimbursed  said  advances  to  said  St.  Amand;  after 
which  the  said  notes  were  to  be  delivered  to  said  Michinard.  **  De- 
fendant disclaims  any  ownership  of  said  notes,  but  avers  that  long 
previous  to  the  institution  of  thia  suit  said  Michinard  had  lo>lged  in 
his  hands  a  written  notice  to  comply  with  the  terms  of  deposit  afore- 
said." 

The  defendant  excepted  to  the  ruling  of  the  court  in  refusifig  to 
:allow  him  to  piove  the  alleged  stipulation  in  the  contract  of  deposit 
in  favor  of  Michinard.  In  this  we  think  the  court  did  not  err,  because 
having  disclaimed  any  ownership  of  the  notes,  the  defendant  dis- 
closed no  interest  in  setting  up  such  a  defense,  and  he  ought  not  to 
have  been  heard  proving  a  defense  which  concerned  Michinard  alone. 

Whatever  right,  if  any,  Michinard  may  have  to  the  notes,  shown  by 
the  notarial  act  to  belong  to  the  testator,  can  not  be  determined  in  this 
suit,  because  he  is  not  a  party.  But  the  defendant  sugges^ts  that  it  is 
not  his  duty  to  make  parties,  that  this  is  plaintiff's  duty.  To  this  the 
reply  is,  that  a  defendant  who  has  no  defense  to  set  up  for  himself,  has 
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no  right  to  plead  ODe  for  another  person^  and  ask  the  court  to  pass  upon 
a  question  that  would  not  be  binding  if  decided  for  or  against  that 
person.  It  would  be  idle  to  hear  evidence  and  entertain  the  defense 
of  a  party  not  before  the  court,  and  who  would  not  be  bound  by  the 
decree.  The  notarial  act  drawn  by  the  defendant  shows  that  the  notes 
'belong  to  the  testator,  and  it  is  conceded  that  the  defendant  has  not 
•   the  shadow  of  a  title  to  them. 

The  judgment  of  the  court  below  is  correct,  and 'the  appeal  is  frivo- 
lous. We  can  not  impose  damages,  however,  because  they  have  not 
been  asked  by  the  appellee. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2874. 

Fortune  Avegno  v.  Lawrence  Hart. 

When  a  driver  attempts  to  pass  another  on  a  pnblic  road,  he  does  so  at  his  peril.  At  least, 
he  must  be  responsible  for  all  damases  which  he  causes  to  the  one  whom  he  attempts  to 
pass,  and  whose  right  to  the  proper  ii8#  of  the  road  is  as  great  as  his,  unless  the  latt-er 
is  gnilty  of  sach  recklessness  or  even  gross  carelessness  an  would  bring  disaster  upon 
himself. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J,  Kooniz  &  Elliott,  for  plaintiff  and  appellee.  Hornor  <& 
Benedict,  for  defendant  and  appellant. 

Justices  concurring :  Ludeli:ig,  Taliaferro,  Morgan,  Howell.  • 

Morgan,  J.  The  thoroughfares  of  the  city  of  New  Orleans  were 
never  intended  for  race  courses. 

The  plaintiff,  driving  on  Canal  street,  was  run  into  by  the  defend- 
ant, who  was  racing  with  a  competitor,  aud,  with  his  companion,  was 
thrown  from  his  buggy,  which  was  badly  damaged,  and  he  and  his 
friend  much  disturbed  thereby  in  mind  and  body. 

He  sued  the  defendant  for  $400  special  damages,  and  for  $500  dam- 
ages to  his  leelingci.  The  judge  gave  him  a  judgment  for  $350,  and 
the  defendant  has  appealed. 

Avegno  seems  to  have  been  about  the  middle  of  the  street.  Janny 
and  Hart  were  racing  behind  him,  and  seem  to  have  been  close 
together,  Janny  somewhat  ahead,  Janny  passed  Avegno  on  the  left ; 
Hart  attempted  to  pass  him  on  the  right.  This  was  not  Hart's  proper 
place. 

We  understand  the  law  of  the  road  in  this  country  to  be  that  when 
a  driver  attempts  to  pass  a  vehicle  which  is  going  in  the  same  direc- 
tion with  himself,  he  must  go  to  the  left;  when  they  meet,  each  must 
go  to  the  right.  So  well  is  this  rule  understood  that  horses,  well 
trained,  are  governed  by  it  without  any  guiding.     It  is  established  in 
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this  case,  tbafc  plaintiflTs  horse  is  in  t><e  habit  of  going  to  tb«  right. 
And  so  it  would  appear  that  Avegno,  when  Jannj  passed  him,  palled 
to  the  right.  This  was  proper  for  him  to  do ;  and  it  was  most  natara] 
that  he  should,  for  he  could  well  take  it  for  granted  that  Janny's  com- 
petitor, who  was  close  behind  liim,  would  follow  in  Jauny^s  track,  and 
he  was  certainly  justifiable  in  endeavoring  to  get  as  far  out  of  thewsj 
of  these  reckless  drivers  as  possible. 

Besides,  we  take  it  that  when  a  driver  attempts  to  pass  ano  her  od 
a  public  road,  he  does  so  at  his  peril :  at  least,  that  he  must  be  respon- 
sible for  all  damages  which  he  causes  to  the  one  whom  he  attempts  to 
pass,  and  whose  right  to  the  proper  use  of  the  road  is  as  great  as  hia, 
unless  t)>e  latter  is  guilty  of  such  recklessness  or  even  gross  carelesa- 
ness  as  would  bring  disaster  upon  himself.  In  this  case,  iostead  of 
being  reckless  or  careless,  the  plaintiff  did  everything  he  could  to  pro- 
tect himselt  from  harm — and  all  without  success.  The  defendant  has 
no  one  to  blame  but  himself,  so  much  so  that  if  the  plaintiff  had  asked 
for  it,  we  would  have  increased  the  damages.  As  it  is,  we  can  only 
affirm  the  judgment. 

Judgment  affirmed. 


No.  4556. 
A.  D.  Coco  V,  T.  P.  Thiunman  et  als. 

A  record  is  not  dofeotfve  becaose  certain  docnmente  were  omitted  which  h«d  been  offered 
to  prove  a  tttct  admited  in  said  record.  There  was  therefore  no  necessity  to  copy  then 
in  the  transcript. 

Where  the  motion  to  dismiss  the  appeal  is  on  the  groands  that  the  sheriff  who  is  party  to  tke 
suit  is  not  a  party  to  the  appeal,  and  that  the  soreUos  to  the  iii^imotion  bond  are  not 
parties  to  the  appeal  as  they  did  not  sign  the  appeal  bond ; 

Held— That  these  grounds  are  not  valid,  because  the  ap:  eal  having  been  taken  by  motioB 
in  open  court  at  the  time  when  the  Judgment  was  rendered,  all  who  are  not  i^ipellants 
are  appellees  in  the  case. 

Where  a  piece  of  property  was  bought  at  a  tax  sale,  the  deed  for  it  made  out  by  the  ahenff 
and  duly  recorded  in  the  office  of  the  recorder  of  the  pariah,  and  said  property  wis 
seized  by  a  creditor  of  its  former  owners,  who  treated  the  tax  sale  as  an  absolute  nnllity. 
and  who,  being  ii\)oined  by  said  purchaser,  proposed  in  the  injunction  suit  to  attack  the 
title  by  sliowing  irregularities  and  defects  in  tho  proceedings  preceding  the  tax  esk; 

Held — That  on  its  face  the  title  of  the  purchaser  is  regular,  that  he  is  in  po««es8ion  under  s 
recorded  title,  that  by  a  special  provision  of  the  constitution,  article  118.  the  deed  of 
sale  is  prima  facie  evidence  as  to  the  title,  that  it  is  declared  valid  by  section  59  of  tbe 
act  of  1872,  No.  42,  and  that  for  these  reasons  the  injunction  must  bo  maintained. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Avoyelles.    Bui- 
leVy  J.    Irion  <&  ThorpCf  for  plaintiff  and  appellant.     EdwardB  & 
JDucote^  for  defendants  and  appellees. 
Justices  concurring:  Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 
LuDELiNG,  C.  J.    A  motion  to  dismiss  the  appeal  has  been  made,  on 
the  following  grounds  :  That  the  record  is  defective,  a  part  of  the  evi- 
dence offered,  not  being  in  the  transcript]   that  the  sheriff^  who  is  a 
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party  to  the  suit  is  not  a  party  to  this  appeal ;  and  that  the  sareties  to 
the  iDJoiDction  bond  are  not  made  parties  to  the  appeal  as  they  did  not 
sign  the  appeal  bond. 

The  fact,  to  prove  which  the  documents  omitted  were  offered,  is 
admitted  in  the  record — there  was  no  necessity  therefore  to  copy  them 
in  the  transcript.  The  appeal  was  taken  by  motion  in  open  court  at 
the  term  when  the  judgment  was  rendered.  All  who  are  not  appel- 
laotB  are  appellees  in  this  case. 

On  thk  Merits. 

A  tract  of  land  was  purchased  by  Cooo,  the  plaintiff,  at  a  tax  sale  in 
February,  1872.  The  sheriff  made  a  deed  for  the  property  in  favor  of 
Coco,  and  the  deed  was  duly  recorded  in  the  office  of  the  recorder  of 
the  parish. 

On  the  sixth  of  August,  1872,  Thieneman,  who  had  obtained  a  judg- 
ment against  Moreau,  individually  and  as  tutor  to  his  minor  children, 
<»u8ed  the  property  bought  at  tax  sale  by  Coco  to  be  seized  as  the 
property  of  Moreau  and  of  his  children.     The  property  had  been  sold  ^ 

to  pay  the  taxes  due  by  Moreau  individually  and  as  tutor.  Coco 
injoined  the  sale  on  the  ground  that  the  property  belonged  to  him. 
Thieneman,  on  the  olher  hand,  treats  the  tax  t^ale  as  an  absolute  nul- 
lity by  seizing  it  as  the  property  of  Moreau  nnd  his  children ;  and  he 
proposes  in  this  suit  to  attack  the  title  of  Coco  by  showing  irregulari- 
ties and  delects  in  the  proceedings  precediug  the  sale.  On  its  face  the 
title  of  Coco  is  regular — he  is  in  possession  under  a  recorded  title  ;  and 
the  constitution  declares  **  all  deeds  of  sale  made,  or  that  may  be  made, 
by  collectors  of  taxes,  shall  be  received  by  courts  in  evidence  as  prima 
fade  valid  titles."    Article  118. 

And  the  act  of  1872,  No.  42,  declares  that  'Hhe  tax  collectors 
shall  be  and  they  are  hereby  authorized  to  give  a  title,  in  the 
name  of  the  State  of  Louisiana,  to  all  persons  purchasing  property  sold 
in  pursuance  of  this  act,  and  »uch  title  shall  be  held  and  recognized  by 
all  courts  in  this  State  as  valid  in  law.'^     Section  59. 

It  is  not  disputed  that  the  taxes  were  due  and  that  the  property  was 
sold  to  pay  said  taxes ;  and  it  appears  tiiat  Coco,  the  purchaser,  holds 
the  property  under  a  title  from  the  tax  collector.  Under  the  constitu- 
tion and  the  act  above  recited  this  title  can  not  be  treated  as  a  mere 
Dullity.     The  injunction  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower  . 
court  be  reversed  and  set  aside,  and  that  the  plaintiff  have  judgment 
perpetuating  the  injunction,  and  for  one  hundred  dollars  damages  and 
for  costs  against  the  defendants,  in  solido. 

Rehearing  refused. 
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No.  4499. 
State  ex  rel.  P.  H.  Morgan  v,  J.  H.  Kennard.* 

The  provisioiiB  of  the  federal  oonatitatiou  relative  to  juriee  in  civil  cases  refer  only  to  trials^ 
in  the  federal  courte,  and  not  to  those  in  the  State  coarts. 

The  fourteenth  amendment  of  the  constitution  of  the  United  States  does  not  make  any 
change  on  the  subject  of  jury  trials  in  civil  suits. 

The  proceeding  by  rule  is  not  new  under  the  laws  of  this  State,  and  whenever  the  Legiela. 
ture  authoi-izes  it,  that  summary  form  of  remedy  may  be  adopted  by  litigants,  and  the 
want  of  citation  or  notice  can  not  be  pleaded  by  defendant.  The  delay  allowed  to 
answer  would  undoubtedly  be  extended  by  the  court,  on  proper  application,  11  insuffi- 
cient. 

The  State  law  of  January  13,  1873,  merely  provides  a  more  speedy  remedy  for  the  settlement 
ot  contests  for  judicial  offi'<.es.  It  is  not  violative  of  section  1  of  article  14  of  the  Consti- 
tution of  the  United  States. 

Should  it  even  be  admitted  that  the  law  authorises  the  suit  in  the  name  idone  of  the  puty 
claiming  an  office,  the  fact  that  the  State  has  joined  with  him  in  his  demand,  advocated 
by  private  counsel,  does  not  invalidate  the  proceedings      UtUe  per  inutile  rum  vitiatur* 

Although  this  court  has  not  the  power  to  decide  who  are  the  members  of  the  General  Afamm- 
bly,  yet  the  judges  thereof  are  bound  to  know  what  assemblage  of  men  constitute  tJie 
State  Legislature,  for  they  are  bound  to  know  what  arc  the  laws  of  the  State,  in  ordcsr  to 
adjudicate  upon  the  rights  of  the  litigants  under  the  law. 

The  constitution  authorizes  the  Governor  to  convene  the  Legislature  on  extraordinary  occa- 
sions. There  is  no  reason,  therefore,  to  maintain  that  art.  61  of  that  instrument  refers 
only  to  the  regular  or  annual  sessions  of  the  General  Assembly  in  relation  to  execntiTe 
appointments. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hok- 
kins,  J.  A,  P.  Fieldf  Attorney  General,  and  William  H,  Hunt,  tor 
relator.  Semmes  dt  Mott,  Howe  t&  Preniiaa,  John  A,  Campbell,  for  re- 
spondent. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell. 

LuDGLiNG,  C.  J.  On  the  sixteenth  day  of  January,  1873,  the  lollow- 
ing  rule  was  filed : 

**  On  motion  of  A.  P.  Field,  Attorney  General  of  the  State  of  Louisi- 
ana, herein  appearing  upon  the  relation  of  Philip  Hickey  Morgan,  a 
resident  of  the  parish  of  Orleans,  and  upon  suggesting  and  giving  the 
court  to  understand  and  be  informed,  as  follows,  viz  : 

**  That  said  P.  H.  Morgan  was  nominated  by  the  acting  Governor  of 
the  State  to  the  Senate  thereof  to  fill  the  office  of  Associate  Justice  of 
the  Supreme  Court  of  the  State  of  Louisiana ;  that  his  said  nomina- 
tion was  duly  confirmed ;  that  he  was  commissioned  thereto  on  the 
fourth  of  January,  1873;  that  he  has  taken  and  subscribed  the  oath 
required  by  law;  that  he  is  entitled  and  empowered  to  execute  and 
fulfill  the  duties  of  said  office  according  to  law,  and  to  have  and  to 
hold  said  office,  with  all  the  powers,  privileges  and  emoluments  there- 
of. And  on  further  suggesting  that  John  H.  Kennard,  also  a  resident 
of  said  parish,  unlawfully  holds  said  office,  and  executes  the  duties 

*  The  cases  of  P.  H.  Morgan  v.  Kennard,  Bonner  v.  Lynch,  F.  Collin  v.  J.  W.  Knoblock, 
J.  W.  Knohlosk  v.  F.  Collin  (consolidated);  Kemp  v.  Ellis,  are  pnhlished  here  in  a  connected 
series,  in  advance  and  out  of  their  regular  •  rder  and  place,  at  the  request  of  the  ExeoutiTer 
and  also  on  account  of  their  public  Importance. 
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thereof,  and  claims  the  right  to  the  office  and  to  the  powers,  privileges 
and  emolaments  thereof,  it  is  ordered  that  said  John  H.  Kennard 
show  cause  on  Saturday,  January  18,  1873,  at  eleven  o'clock  A.  M., 
why  it  should  not  be  forthwith  decreed  and  adjudged  that  he  is  unlaw- 
fully holding  and  exercising  the  duties  of  said  office  of  Associate  Jus- 
tice of  the  Supreme  Court  of  the  State  of  Louisiana,  and  the  said  P. 
H.  Morgan  be  decreed  and  adjudged  entitled  thereto.'' 

On  the  day  on  which  said  rule  was  made  returnable,  the  eighteenth 
of  January,  John  H.  Kennard  filed  the  following  exception  : 

''  And  now  comes  John  H.  Kennard,  and  excepts  that  there  has  been 
no  citation  issued  herein,  or  served  on  him  in  this  case,  and  prays  to 
be  hence  dismissed  with  costs."  The  exception  was  overruled  by  the 
court  a  qua ;  and  then  the  defendant  filed  the  following  exceptions  and 
answer,  to  wit : 

''  Now  comes  John  H.  Kennard,  defendant  in  this  suit,  and  excepts 
to  the  rule  herein  taken  by  A.  P.  Field,  Attorney  General,  on  relation 
ot  P.  H.  Morgan,  on  the  ground  that  said  proceeding  by  rule,  in 
nuinner  and  form  as  set  forth  in  said  rule  is  not  authorized  by  law,  and 
further  that  the  act  of  fifteenth  January,  1873,  entitled  *An  Act  to 
regulate  proceedings  in  contestations  between  persons  claiming  a 
juflicial  office'  as  to  its  first  section  is  uu constitutional  and  void,  not 
being  in  conformity  to  the  title  of  said  act.  And  further,  that  said  act 
is  prospective  and  does  not  apply  to  pending  litigation.  And  further, 
that  said  act  in  relation  to  sections  two  and  three  is  unconstitutional, 
aa  it  authorizes  proceedings  which  amount  to  a  denial  of  justice.  And 
further,  that  if  said  act  is  to  be  construed  as  applicable  to  suits  iosti- 
tated  prior  to  its  passage,  it  is  retroactive  and  void,  as  violative  of 
article  1 10  of  the  courttitution. 

In  case  these  exceptions  be  overruled,  and  not  otherwise,  for  answer 
to  said  rule  this  respondent  avers  that  he  was  duly  appointed  by  the 
Governor  of  this  State  to  the  office  of  Associate  Justice  of  the  Supreme 
Court  of  the  State  of  Louisiana  uu  the  third  of  December,  1872,  vice 
W.  W.  Howe,  resigned,  during  the  recess  of  the  Senate,  and  that  on 
tbe  same  day  he  was  duly  qualified  and  took  possession  of  said  office, 
having  complied  with  all  legal  requirements,  and  his  term  of  office  has 
not  yet  expired." 

The  exceptions  were  overruled  ou  the  eighteenth  of  January,  1873  ; 
and  the  trial  of  the  rule,  which  had  been  'fixed  for  the  eighteenth  of 
January,  1873,  was  commenced,  and  was  continued  to  Monday,  the 
twentieth  instant. 

On  the  twentieth  January  the  following  amended  and  supplemental 
answer  and  prayer  for  jury  was  filed :  '*  Now  comes  J.  H.  Kennard 
and  for  further  answer  prays  for  a  trial  by  jury,  and  pleads  that  the 
said  act  of  the  Legislature,  under  which  relator,  P.  H.  Morgan,  claims 
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4)0  proceed,  is  null  and  void,  as  violative  of  section  one,  article  foar- 
teen,  of  the  Constitution  of  the  United  States,  which  forbids  ao  j  State 
from  making  any  law,  which  shall  abridge  the  privileges  and  immani- 
ties  of  its  citizens,  and  prohibits  any  State  from  depriving  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  or  to  deny  to 
■any  person  within  its  jurisdiction  the  equal  protection  of  its  laws,  and 
if  said  law  is  void,  this  court  has  no  jurisdiction  to  proceed  by  rule  in 
the  manner  and  form  as  set  forth  in  said  rule." 

The  prayer  for  a  jury  was  refused  by  the  judge  a  quo  on  the  grounds 
that  it  was  made  only  on  the  twentieth  of  January,  after  the  trial  of 
the  case  had  been  commenced  on  the  eighteenth  and  continued  for  trial 
to  the  twentieth,  and  because  the  act  of  the  fifteenth  of  January,  1873, 
forbids  it.  The  trial  was  concluded  on  the  twentieth  day  of  January 
and  judgment  was  rendered  in  favor  of  the  relator  and  against  the 
defendant  on  the  same  day.    The  defendant  has  appealed. 

During  the  course  of  the  trial  several  bills  of  exceptions  were  taken 
to  the  rulings  of  the  District  Judge,  which  we  will  proceed  to  notice. 

The  first  bill  of  exceptions  is  to  the  reiusal  of  the  prayer  for  a  jury, 
-on  the  ground  that  the  defendant  was  entitled  thereto  under  the  con- 
stitution of  the  United  States.  It  was  decided  by  this  court  us  early 
as  1818,  that  the  provisions  of  the  federal  constitution  relative  to  juries 
refer  only  to  trials  in  the  federal  courts,  and  not  to  those  in  the  State 
courts.  Maurice  v,  Martinez,  5  Mart.  436.  And  in  Dobbs  v,  Hemken, 
decided  in  1842.  this  court  said  :  '*  The  claim  of  a  coHStiiutional  right 
to  a  trial  by  jury  in  all  controversies  where  the  amount  exceeds 
twenty  dollars,  has  been  so  long  settled  by  this  court,  that  it  is  unne- 
cessary to  comment  upon  it  now."    3  Rob.  12'). 

In  the  case  of  the  City  Bank  v.  Banks  et  al.  Chief  Justice  Eustis 
said  :  **  The  trial  by  jury  in  criminal  cases  is  guaranteed  by  the  Con- 
stitution ;  in  civil  cases  it  rests  with  the  Legislature  alone,  and  they 
have  provided  that  certain  classes  of  cases  shall  be  tried  without  the 
intervention  of  juries."     1  An.  419. 

But  even  if  thd  defendant  had  been  entitled  to  a  trial  by  jury,  he 
had  forfeited  his  right  by  not  claiming  it  in  time.  Code  of  Practice, 
articles  494,  4b)5  ;  2  An.  651,  Louisiana  State  Bank  v.  Ledoux  et  al. ; 
And  3  An.  198. 

We  do  not  think  that  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States  makes  any  change  on  the  subject  of  jury  triula  \u 
•civil  suits. 

The  plaintiff  offered  in  evidence  the  following  documents  : 

jrirst — Extracts  of  the  minutes  of  the  executive  session  of  the  Senate 
of  the  State  of  Louisiana,  held  January  4,  1873. 

Second — List  of  the  Senate  of  Louisiana,  certified  by  P.  G,  Des- 
loude,  Secietary  of  State. 
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Third — Ad  official  notice  in  the  New  Orleans  Republican,  of  Decem- 
ber 9,  1872,  on  the  fifth  page  thereof,  being  compiled  returns  signed 
by  John  Lynch  and  others,  retarning  officers,  declaring  certain  persons 
^elected  Senators  of  the  State  of  Louisiana. 

JFourih — The  record  in  the  case  of  the  State  ex  rel.  Attorney  Gen- 
eral, etc.,  y.  Jack  Wharton  and  others.  No.  18  of  the  Superior  District 
'Court. 

To  the  introduction  of  each  and  every  one  of  said  documents  the 
defendant  objected  on  the  ground  that  the  evidence  was  irrelevant. 
TThe  objection  was  overruled  and  the  evidence  was  received.  We  are 
of  opinion  that  the  evidence  was  properly  received. 

The  defendant  alleged  in  his  answer  that  he  had  been  appointed, 
-during  the  recess  of  the  Senate,  to  fill  the  vacancy  created  by  the 
Tesignation  of  Mr. '.Justice  Howe,  and  ''that  the  term  of  his  office  had 
not  yet  expired,'*  claiming  that  under  article  sixty-one  of  the  constitu- 
tion his  commission  did  not  expire  until  ''the  end  of  the  next  session'' 
•of  the  Senate.  It  was  pertinent,  therefore,  to  prove  that  there  had 
been  a  session  of  the  Senate,  and  that  that  Senate  had  confirmed  the 
appointment  of  the  plaintiff.  The  fact  that  subsequently,  during  the 
•adjournment  of  the  court,  the  counsel  for  defendant  did  not  question 
the  fact  there  had  been  a  Senate  of  the  State  of  Louisiana  in  session, 
but  contented  themselves  in  simply  contending  that  there  had  been 
but  one  session  of  the  Legislature,  which  was  still  continuing,  does 
Dot  make  the  evidence  offered  less  germane  to  the  issues  in  this  case. 
Nor  is  it  a  reason  to  reject  the  evidence  that  we  might  have  taken 
Judicial  cognizance  of  the  fact  that  there  liad  been  an  extra  session  of 
the  Legislature  subsequently  to  the  appointment  of  the  defendant. 
Considering  the  technical  objections  which  have  been  urged  to  prevent 
a  trial  on  the  merits  ot  the  case,  it  is  not  surprising  that  extraordinary 
prudence  should  have  been  exercised  by  the  plaintiff  in  the  introduc- 
tion of  evidence  in  support  of  his  case. 

We  will  notice  the  several  exceptions  urged  against  this  suit.  The 
first  relates  to  the  want  of  a  citation.  The  form  and  manner  of  bring- 
ing litigants  into  court  is  a  matter  entirely  within  legislative  control. 
Code  of  Practice,  article  97,  declares  :  "  Civil  actions  may  be  prose- 
cuted, according  to  the  nature  of  the  case,  by  three  kinds  of  proceed- 
ings, to  wit :  ordinary,  executory  and  summary."  Article  98  declares 
that  ''the  proceedings  are  ordinary  when  citation  takes  place,  and  all 
the  delays  and  forms  of  law  are  "observed.  They  are  executory  when 
seiznre  is  obtained  against  the  property  of  the  debtor,  without  pre- 
vious citation,  in  virtue  of  an  act  or  title  importing  confession  of 
judgment,  or  in  other  cases  provided  by  law. 

**  They  are  summary  where  carried  on  with  rapidity,  and  without  the 
observance  of   the    formalities  required  in  ordinary  cases,  as  when 
16 
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courts  provide  for  tbe  admiDistration  of  vacant  snccessions  and  the 
property  of  minors  and  absent  beirs." 

In  the  case  of  City  of  New  Orleans  v.  Elijah  Cannon,  the  defendant 
was  sued  for  the  city  tax  of  1853,  and  was  cited  under  the  thirty-fifth 
section  of  the  consolidation  act  of  1852,  which  substituted,  in  lieu  of 
petition  and  citation,  the  constructive  service,  by  advertisement,  of  the 
tax  bill  in  the  official  newspapers  of  the  city.  Mr.  Justice  Yoorhies, 
being  the  organ  of  the  court,  held  that  such  proceeding,  in  the  absence 
of  petition  and  citation,  are  not  unconstitutional,  and  that ''  summary 
proceedings  clearly  fall  within  the  term  *  due  process  of  law.'  *'  10  An. 
764,  767. 

In  11  An.  375,  Chief  Justice  Merrick,  as  the  organ  of  the  court,  said : 
**  It  is  in  the  power  of  the  Legislature  to  determine  in  what  manner 
parties  may  be  brought  into  court,  and  we  have  recently  decided,  in 
regard  to  city  taxes,  that  a  decree  rendered  upon  such  notice  is  obliga- 
tory." The  proceeding  by  rule  is  not  new  under  the  laws  of  this  State ; 
and  whenever  the  Legislature  authorizes  it,  that  form  of  remedy  may 
be  adopted  by  litigants.  The  delays  allowed  by  the  new  law  are  in  no 
sense  in  conflict  with  the  constitution  of  the  United  States.  The  delay 
of  one  day  to  answer,  if  insufficient,  would  undoubtedly  be  extended 
by  the  court,  if  requested  to  do  so.  The  Code  of  Practice  provides 
that  '^  when  the  defendant  appears,  he  may  pray  for  further  time  to 
answer,  and  the  court  may  grant  further  delay  if  necessary  for  the 
purposes  of  justice."    Art.  316. 

The  exception  that  the  law  of  January  13,  1873,  violates  section  one 
of  article  fourteen  of  the  constitution  of  the  United  States  is  utterly 
without  foundation.  It  merely  provides  a  more  speedy  remedy  for  the 
settlement  of  contests  for  judicial  offices.  It  is  based  upon  sound 
considerations  of  public  policy. 

The  maintenance  of  the  rights  of  person  and  property,  the  preserva- 
tion of  the  public  peace,  security  and  order  depend  upon  the  prompt, 
certain  and  uninterrupted  administration  of  law.  In  order  to  secure 
such  administration  of  the  law,  it  is  essential  that  those  who  exercise 
power  should  be  clothed  with  unchallenged  authority.  For  this  pur- 
pose, no  doubt,  the  Legislature  of  Louisiana  passed  the  law,  providing 
for  a  speedy  trial  and  settlement  of  conflicting  claims  of  persons  to 
iudicial  offices.  In  Rice  v.  De  Buys,  this  court  said :  '*  Necessity  ap- 
pears to  require  that  the  possession  of  the  elective  offices  shall  be 
determined  without  the  delays  of  an  ordinary  law  suit."  5  An.  396. 
In  Borgstede  v.  Clark  the  court  said :  ''But  in  this  proceeding  no 
appeal  is  permitted,  no  matter  what  may  be  the  pecuniary  value  of  the 
office.  In  the  case  of  De  Buys  the  constitutionality  of  this  provision 
of  the  statute  was  debated.  We  sustained  its  constitutionality,  and 
refused  to  entertain  an  appeal,  because  we  considered  the  contest  a 
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matter  of  public  concernment,  and  not  a  law  suit  between  individu- 
als."   5  An.  732. 

Another  exception  to  the  mode  of  proceeding  is  tbat  the  suit  should 
have  been  in  the  name  of  the  claimant  Morgan  alone,  and  not  in  the 
name  of  the  State,  etc. 

We  deem  it  sufficient  to  state  that  Morgan  is  a  party  plaintiff  with 
the  State,  and  he  has  been  represented  by  private  counsel  in  both 
courts ;  if  it  be  conceded,  therefore,  that  the  new  law  authorized  the 
suit  in  the  name  alone  of  the  party  claiming  the  office,  the  State  having 
been  joined  with  him  in  his  demand  did  not  invalidate  the  proceed- 
ings— '*  utile  per  inutile  non  vitiaiwrJ^  But  see  5  Wheaton  291 5  Wal- 
lace V.  Anderson,  5  An.  732 ;  State  ex  rel.  Wickliffe  vs.  Delassize,  12 
An.  711. 

The  other  exceptions  are  equally  without  foundation. 

The  title  of  the  law  does  indicate  sufficiently  its  object,  and  the  law 
was  !iot  designed  to  have  any  retroactive  effect.    • 

The  suit  was  instituted  on  the  sixteenth  of  January,  1873,  after  the 
promulgation  of  the  law  in  question,  which  was  in  operation,  by  the 
terms  of  the  law,  "  from  and  after  its  passage." 

On  the  merits,  the  question  is,  have  the  plaintiffs  proved  their 
demand }  have  they  shown  that  P.  H.  Morgan  was  appointed  and  con- 
firmed to  the  office  of  Associate  Justice  of  the  Supreme  Court  of  the 
State  of  Louisiana?     The  public  is  concerned  in  knowing  this  fact. 

To  determine  that  question,  it  is  necessary  to  know  if  his  appoint- 
ment was  made  by  the  Governor  of  the  State,  and  if  that  appointment 
has  been  confirmed  by  the  Senate  of  the  State  ? 

The  appointment  was  made  by  P.  B.  S.  Pinchback,  who  signs  the 
commission  as  acting  Governor  of  the  State  of  Louisiana.  Was  he 
acting  Governor  of  the  Stat«  ?  We  have  no  doubt  of  the  fact.  He 
was  elected  President  of  the  Senate  in  December,  1871,  after  the  death 
of  Lieutenant  Governor  Dunn.  As  such  he  became  Lieutenant  Gov- 
ernor, during  the  unexpired  term  of  Oscar  J.  Dunn.  Section  1560  of 
the  Digest  of  the  Statutes  of  this  State  provides  that  *'  in  case  of  the 
vacancy  in  the  office  of  Governor,  the  Lieutenant  Governor  shall  be 
Governor ;  in  case  of  vacancy  in  the  office  of  Lieutenant  Governor, 
the  Senate  shall  elect  a  president,  who  shall  be  Lieutenant  Governor." 
Page  142. 

The  law  does  not  say  during  his  senatorial  term,  but  that  he  ''shall 
be  Lieutenant  Governor."  If  the  Governor  had  died  or  resigned  the 
day  after,  the  Lieutenant  Governor  would  have  become  Governor. 
Can  it  be  pretended  that  under  those  circumstances  the  office  of  Gov- 
ernor would  have  become  vacant  by  the  expiration  of  the  time  for 
which  P.  B.  S.  Pinchback  had  been  elected  a  Senator?    We  think  not. 

He  was  Lieutenant  Governor  when  Governor  Warmoth  was  im- 
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peached  by  the  Hoase  of  Representfttives.  Daring  his  impeachment 
the  GoverDor  was  saspended,  and  the  '*  powers  and  daties  of  tiie 
office  devolved  upon  the  Lieatenant  Gk>vernor."  Constitution  of  La., 
art.  53. 

Was  the  Senate^  which  confirmed  P.  H.  Morgan,  the  Senate  of  the 
State  of  Louisiana  ? 

It  was  composed  of  persons,  returned  as  elected,  to  the  Secretary  of 
State,  by  the  returning  officers  recognized  by  this  court  to  be  the  legal 
returning  officers  at  the  late  election.    Constitution,  art.  i*i. 

It  was  organized  at  the  State  House  by  those  whose  names  had  been 
furnished  by  the  Secretary  of  State  to  the  Secretary  of  the  Senate,  in 
accordance  with  the  election  law  of  this  State ;  it  was  presided  over 
by  the  Lieutenant  Grovernor,  and  subsequently  it  was  recognized  by 
the  acting  Governor  of  the  State,  as  a  part  of  the  General  Assembly. 
It  is  tacitly  admitted  by  the  defendant  Uiat  the  body  of  men  who  con- 
firmed the  appointment  of  Morgan  is  the  Senate,  for  he  attacks  a  law, 
under  which  this  suit  is  brought,  enacted  by  the  General  Assembly  of 
which  this  Senate  forms  a  part,  not  on  the  ground  that  the  act  was  not 
passed  by  the  Legislature,  but  on  the  ground  that  the  law  violates  tiie 
constitution  of  the  State  and  of  the  United  States. 

Though  we  have  not  the  power  to  decide  who  are  tlie  members  of  the 
General  Assembly,  yet,  we,  as  judges,  are  bound  to  know  what  assem- 
blage of  men  constitute  the  State  Lagislature,  for  we  are  bound  to 
kDow  what  are  the  laws  of  the  State,  in  order  to  adjudicate  upon  the 
rights  of  litigants  under  the  law. 

We  are  of  opinion,  therefore,  that  P.  H.  Morgan  was  duly  appointed 
and  confirmed  Associate  Justice  of  the  Supreme  Court,  vice  W.  W. 
Howe,  resigned. 

But  it  is  contended  that  during  the  recess  of  the  Senate  John  H. 
Kennard  was  appointed  Associate  Justice  of  the  Supreme  Court,  to  fill 
the  same  vacancy,  and  that  the  term  of  his  office  has  not  yet  expired. 
Article  t)l  of  the  constitution  declares  ''  the  Governor  shall  have  power 
to  fill  vacancies  that  may  happen  during  the  recess  of  the  Senate,  by 
granting  commissions,  which  shall  expire  at  the  end  of  the  next  sessipa 
thereof,  unless  otherwise  provided  for  in  this  constitution,"  etc. 

We  deem  it  unnecessary  to  decide,  in  this  case,  whether  or  not  the 
commission  of  the  defendant  would  entitle  him  to  hold  the  office,  after 
the  appointment  and  confirmation  of  another  person  to  the  same  office, 
until  the  end  of  the  next  session  of  the  Senate ;  for,  in  this  case,  it  is 
shown  that  a  session  of  the  Senate  was  held  after  the  defendant's 
ap|)ointment  was  made,  and  that  that  session  ended  on  the  sixth  day 
of  January,  1873,  and  before  the  meeting  of  the  regular  session  of  tiie 
General  Assembly.  The  language  of  the  constitution  seems  too  dear 
to  admit  of  but  one  construction — *'  until  the  end  of  the  next  seesion 
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of  the  Senate."  It  is  not  denied  that  there  was  an  extra  session  of  the 
General  Assembly  convened  on  the  ninth  day  of  December,  1872 ;  bat 
it  is  contended  that  the  oonstitation  in  article  sixty -one  refers  to 
ordinary  or  regular  sessions.  The  constitution  authorizes  the  Grovernor 
to  convene  the  Legislature  on  extraordinary  occasions.  There  is  no 
reason  therefore  to  say  that  article  61  refers  only  to  the  regular  or 
annual  sessions  of  the  G-eneral  Assembly — ^and  we  can  not  construe 
artiole  61  in  the  manner  contended  for  by  the  defendant,  without  inter- 
polating the  words  regular  or  ordinary  in  the  article — which,  of  course, 
we  can  not  do.  It  is  manifest  from  article  75  of  the  constitution  that 
it  was  the  intention  of  the  framers  of  the  constitution  that  the  judges 
of  the  Supreme  Court  should  be  appointed  by  the  Governor,  *' with  the 
advice  and  consent  of  the  Senate,"  and  article  61  provides  for  a  con- 
tingency which  might  arise,  but  it  limits  the  duration  of  the  commission 
of  the  officer,  appointed  when  the  advice  of  the  Senate  could  not  be 
had,  to  thu  end  of  the  ^'next  session  of  the  Senate,'^  during  which 
session  the  Governor  can,  if  he  wishes,  have  the  advice  of  the  Senate. 
This  limitation  was  a  restriction  upon  the  power  conferred  upon  the 
Governor  ex  neeeaeitate  m. 

There  is  no  merit  in  the  defense. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 


Howell,  J.,  concurring.  In  addition  to  the  reasons  given  by  the 
Chief  Justice  in  this  case,  in  which  I  coficur,  I  desire  to  say  that  the 
right  or  title  of  either  party  to  the  office  in  controversy  is  fixed  and 
governed  by  the  Constitution  of  this  State,  and  is  in  no  manner  de- 
pendent on,  or  affected  by,  the  act  approved  fifteenth  of  January,  1873, 
which  simply  relates  to  the  form  of  proceeding  in  certain  cases,  and 
if  it  should  be  unconstitutional  in  any  or  all  of  its  provisions,  we 
would  still,  I  think,  under  our  Constitution  and  laws,  have  the  power 
to  say  who  Iq  prima  facie  entitled,  without  a  judicial  investigation  by 
ao  inferior  tribunal,  to  a  seat  with  us  on  the  Supreme  Bench. 

The  Constitution  of  the  State  provides  that  the  Supreme  Court  shall 
be  composed  of  one  Chief  Justice  and  four  Associate  Justices,  a  ma- 
jority of  whom  shall  constitute  a  quorum;  they  (the  five)  shall  be 
appointed  by  the  Governor,  with  the  advice  and  consent  of  the  Sen- 
ate, for  the  term  of  eight  years  (article  75) }  when  a  vacancy  happens 
during  the  recess  of  the  Senate  the  Governor  has  the  power  to  fill  it 
by  granting  a  commission,  which  shall  expire  at  the  end  of  the  next 
session  of  the  Senate  (article  61) ;  all  commissions  shall  be  in  the 
name  and  by  the  authority  of  the  State  of  Louisiana,  and  shall  be 


246 


SUPREME  COURT  OP  LOUISIANA, 


State  ex  rel.  Morgan  v.  Kennard. 


scaled  with  the  State  seal,  signed  by  the  Governor,  and  countersigned 
by  the  Secretary  of  State  (article  72). 

Under  these  provisions  the  right  of  the  plaintiff,  P.  H.  Morgan,  to 
a  seat  as  Associate  Justice  of  the  Supreme  Court,  by  virtue  of  a  com- 
mission, showing  his  appointment  by  the  Governor,  with  the  advice 
and  consent  of  the  Senate,  vice  W.  W.  Howe,  resigned,  when  he  pre- 
sented it  (with  an  oath  of  office)  after  the  expiration  of  the  extra  ses- 
sion of  the  Legislature  convened  on  the  ninth  of  December,  1872,  was 
clear.  The  defendant's  commission  was  issued  under  article  sixty-one 
of  the  constitution,  and  by  that  article  could  have  vigor,  at  the  best, 
onl}'  until  the  expiration  of  the  above  mentioned  session,  which  occur- 
red before  the  plaintiff  claimed  his  seat,  and  we  could  rightfully  have 
admitted  him,  or  rather  could  not  rightfully  have  prevented  him,  had 
he  insisted  on  taking  his  seat.  His  right  prima  facie  at  least  was  equal 
to  that  of  either  one  of  us.  We  are  bound  to  know  who  compose 
the  Supreme  Bench,  and  we  knew  the  rights  of  these  parties  before 
thiN  suit  as  well  as  we  do  now. 

Hut  as  each  member  of  the  Supreme  Court  must  be  appointed  by 
the  Governor,  witli  the  advice  and  consent  of  the  Senate,  for  the  con- 
stitutional term,  it  follows,  in  my  opinion,  that  a  commission  in  due 
form,  showing  that  an  appointment  to  fill  an  unexpired  part  of  such 
term  has  been  made,  with  the  advice  and  consent  ot  the  Senate,  is,  at 
least,  prima  facie  evidence  of  the  right  to  tlie  immediate  possession  of 
such  office,  whether  the  session  of  the  Senate  had  expired  or  not  at 
which  such  appointment  had  been  confirmed.  The  appointment  by 
the  Governor  without  the  aid  of  the  Senate  is  in  its  nature  and  essence 
provisional  only,  and  is  necessarily  and  immediately  superseded  by  a 
subsequent  appointment  made  with  such  aid,  it  being  the  mode  of 
appointment  specially  provided  by  the  constitution  for  the  Supreme 
Court. 

In  my  opinion  the  defendant  has,  by  his  pleadings,  clearly  admitted 
the  legality  and  validity  of  the  authority  under  which  the  plaintiff, 
Morgan,  claims  the  office  of  Associate  Justice.  He  does  not  directly 
assail  the  commission  issued  to  the  plaintiff,  the  official  capacity  of 
those  who  signed  it  or  the  legality  of  the  Senate  which  confiimed  the 
appointment,  or  of  the  Legislature  which  enacted  the  law  under  which 
these  proceedings  were  instituted.  Yet  as  his  exceptions  and  answer 
might  possibly  be  construed  in  reference  to  plaintiff's  allegations,  so 
as  to  raise  the  question,  I  think  it  not  inappropriate  for  this  court  to 
express  an  authoritative  opinion  thereon  in  this  case.  It  is  confirma- 
tory of  the  pleadings  and  facts  of  the  case. 

No  question  is  raised  as  to  notice  of  the  rule,  service  of  which  waa 
made  on  defendant,  else  he  would  not  have  been  in  court. 

I  really  can  not  see  any  reasonable  ground  of  defense. 
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Wylt,  J.,  dissenting.  This  ia  a  contest  for  the  office  of  Associate 
Justice  of  the  Supreme  Court.  The  proceeding  is  under  act  approved 
fifteenth  of  January,  1873,  entitled  *'an  act  to  regulate  proceedings 
ID  contestations  between  persons  claiming  a  judicial  ofBce."  This  act 
provides  that  if  the  incumbent  shall  refuse  to  vacate  the  office,  the 
^*  person  so  commissioned  shall  have  the  right  to  proceed  by  rule. 
*  ♦  •  Such  rule  shall  betaken  contradictorily  with  such  incumbent, 
and  shall  be  made  returnable  within  twenty -four  hours,  and  shall  be 
tried  immediately,  without  jury,  and  by  preference  over  all  other  mat- 
ters or  causes  depending  in  such  court,  and  the  judgment  therein  shall 
be  signed  the  same  day  of  rendition.  That  either  party  to  such  rule 
may  take  an  appeal  from  the  judgment  thereon,  but  such  appeal  shall 
be  applied  for  within  one  legal  day  from  the  rendition  of  the  judgment 
on  such  rule,  and  shall  be  made  returnable  to  the  Supreme  Court  within 
two  days.  The  appeal  shall  be  taken  up  in  the  Supreme  Court  by 
preference  over  all  other  cases,  immediately  on  the  application  of 
either  party,  and  the  judgment  thereon  shall  become  final  after  the 
expiration  of  one  legal  day,  whether  judicial  or  not.'' 

This  law  was  approved  on  the  fifteenth  day  of  January,  1873,  and  on 
the  next  day  tlie  plaintiff  filed  the  following  motion  or  rule  which  I 
copy  verbatim : 

*'  On  motion  of  A.  P.  Field,  Attorney  General  of  the  State  of  Lou- 
isiana, herein  appearing  upon  tlie  relation  of  Philip  Hickey  Morgan,  a 
resident  of  the  parish  of  Orleans,  and  upou  suggesting  and  giving  the 
court  to  understand  and  be  informed,  as  follows  to  wit : 

That  said  P.  H.  Morgan  was  nominated  by  the  acting  Governor  of 
the  State  to  the  Senate  thereof,  to  fill  the  vacancy  of  Associate  Justice 
of  the  Supreme  Court  of  Louisiana;  that  his  said  nomination  was 
confirmed;  that  he  was  commissioned  thereto  on  the  fourth  of  January, 
1873 ;  that  he  has  taken  and  subscribed  the  oath  required  by  law ;  that 
he  is  entitled  and  empowered  to  execute  and  fill  the  duties  of  said 
office  according  to  law,  and  to  have  and  to  hold  said  office,  with  all  the 
powers,  privileges  and  emoluments  thereof; 

And  on  further  suggesting  that  John  H.  Kennard,  also  a  resident  of 
eaid  parish,  unlawfully  holds  said  office  and  executes  the  duties  thereof, 
and  claims  the  right  to  the  said  office,  and  to  the  powers,  privileges 
and  emoluments  thereof; 

It  is  ordered  that  said  John  H.  Kennard  show  cause  on  Saturday, 
January  18,  1873,  at  li  o'clock,  A.  M.,  why  it  should  not  forthwith  be 
decreed  and  adjudged  that  he  is  unlawfully  holding  and  exercising  the 
duties  of  said  office  of  Associate  Justice  of  the  Supreme  Court  of  the 
State  of  Louisiana,  and  the  said  P.  H.  Morgan  be  decreed  and  adjudged 
entitled  thereto." 

On  the  eighteenth  of  January,  1873,  the  defendant  filed  the  following 


248  SUPREME  COtTRT  OP  LOUISIANA, 

State  ex  rel.  MorgA&  r.  KeDnaord. 

exception,  to  wit:  ''And  now  comes  John  H.  Kennard  and  exoepts- 
that  there  has  been  no  citation  issued  herein^  or  served  on  him  in  this- 
case,  and  prays  to  be  hence  dismissed  with  costs." 

On  the  same  day  the  fbllowing  exception  and  answer  was  also  filed,, 
to  wit: 

''Now  comes  John  H.  Kennard.  defendant  in  this  snit,  and  excepts- 
to  the  rule  herein  taken  by  A.  P.  Field,  attorney  general,  on  the  rela- 
tion of  P.  H.  Morgan,  on  the  ground  that  said  proceeding  by  rule  in 
manner  and  form  as  set  forth  in  said  rnle  is  not  authorized  by  law,  and 
further  that  the  act  of  the  fifteenth  of  January,  1873,  entitled  'an  act 
to  regulate  proceedings  in  contestations  between  persons  claiming  a 
judicial  ofQce,'  as  to  its  first  section  is  unconstitutional  and  void,  not 
being  in  conformity  to  the  title  of  said  act. 

And,  further,  that  said  act  is  prospective  and  does  not  apply  to- 
pending  litigation. 

And,  further,  that  said  act  in  relation  to  sections  two  and  three  ia 
unconstitutional,  as  it  authorizes  proceedings  which  amount  to  a  denial 
of  justice. 

And,  further,  that  if  said  act  is  to  be  construed  as  applicable  to  suits 
instituted  prior  to  its  passage,  it  is  retroactive  and  void  as  violative  oT 
Article  110  of  the  Constitution. 

In  case  these  exceptions  be  overruled-  and  not  otherwise,  for  answer 
to  said  rule  this  respondent  avers  that  he  was  duly  appointed  by  the 
Grovernor  of  the  State  to  the  office  of  Associate  Justice  of  the  Supreme 
Court  of  the  State  of  Louisiana  on  the  third  day  of  December,  1872,. 
vice  W.  W.  Howe,  resigned,  during  the  reccBS  of  the  Senate,  and  that 
on  the  same  day  he  was  duly  qualified  and  took  possession  of  sud 
office,  having  complied  with  all  legal  requirements,  and  his  term  of 
office  has  not  yet  expired." 

On  the  same  day,  Saturday,  Jan  nary  18,  1873,  these  exceptions  were 
overruled  by  the  court  and  the  case  was  continued  for  trial  till  Mon- 
day, the  twentieth  of  January,  1873,  on  which  day  the  defendant  filed 
the  tol lowing  supplemental  answer,  to  wit : 

*'  Now  comes  J.  H.  Kennard  and  for  further  answer,  prays  for  atrial 
by  jury,  and  pleads  that  the  said  act  of  the  Legislature  under  which 
the  relator,  P.  H.  Morgan,  claims  to  proceed,  is  null  and  void  as  viola* 
tive  of  section  one,  article  fourteen  of  the  constitution  of  the  United 
States,  which  forbids  any  State  from  making  any  law  which  shall, 
abridge  the  privileges  or  immunities  of  its  citizens,  and  prohibits  any 
State  from  depriving  any  person  of  life,  liberty  or  property,  without 
due  process  of  law,  or  to  deny  to  any  person,  within  its  jurisdiction,, 
the  legal  protection  of  its  laws ;  and  if  said  act  is  void  this  court  haa 
no  jurisdiction  to  proceed  by  rule  in  the  manner  and  form  as  set  forth, 
in  said  rule." 
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Ob  the  same  daj  the  prayer  for  trial  by  jnrj  was  refused,  the  case 
was  tried  and  jadgment  entered  ap  for  the  plaintiff.  The  defendant 
immediately  took  this  appeal. 

I  have  copied  all  the  pleadings  and  noted  the  orders  of  court,  be- 
cause I  differ  with  the  majority  of  the  court  as  to  an  issue  upon  which 
they  pass,  which  issne  I  maintain  is  not  raised  in  the  pleadings; 
therefore  all  that  the  majority  of  the  court  say  in  reference  to  that 
point,  to  wit :  the  legality  of  the  Pinchback  government,  is  in  my 
judgment  a  mere  obiter  dietum,  and  utterly  without  judicial  effect. 
The  evidence  upon  which  the  observation  of  the  court  on  this  point  is 
based  was  excepted  to  by  the  defendant  on  the  ground  of  irrelevancy. 
It  being  offered  to  prove  an  issue  not  raised  by  the  pleadings^  I  think 
the  exception  was  well  taken  and  the  evidence  should  not  have  been 
received.  Having  copied  the  pleadings  I  now  copy  the  bill  of  except 
tions,  in  order  that  it  may  appear  whethA*  <-Ka  evidence  excepted  to 
was  pertinent  to  the  issues  made  up  by  the  plaintiff  and  the  defendant. 
It  is  as  follows  : 

'*  Be  it  remembered  that  on  the  trial  of  this  cause  the  defendant  filed 
a  prayer  for  a  jury,  as  by  the  said  prayer  in  the  record  will  more  fully 
appear ;  but  the  court  overruled  the  said  application,  and  refused  to^ 
permit  the  defendant  to  have  said  jury,  to  which  ruling  the  defendant 
then  and  there  excepted,  on  the  ground  that  he  was  thereto  entitled 
by  the  constitution  of  the  United  States. 

And  be  it  fiirther  remembered  that  in  the  trial  of  this  cause  the 
plaintiff  offered  in  evidence  the  following  documents. 

First — *^  Extract  of  the  minutes  of  the  extra  session  of  the  Senate  of 
the  State  of  Louisiana,  held  January  4,  1873,'*  and  hereto  annexed: 

Second — ''List  of  the  Senators  of  Louisiana,  certified  by  P.  G.  Des* 
londe.  Secretary  of  State,''  and  annexed  hereto. 

Third — '*An  official  notice  in  the  New  Orleans  Republican  of  De- 
cember 9,  1872,  on  the  fifth  page  thereof,  being  compiled  returns 
signed  by  John  Lynch  and  others,  returning  officers,  declaring  certain 
persons  elected  Senators  of  the  State  of  Louisiana,"  and  hereto  an* 
nexed. 

Fourth — "  The  record  in  the  case  of  the  State  ex  rel.  Attorney  Gen- 
eral vs.  Jack  Wharton  and  others.  No.  18  of  the  Superior  District 
Court." 

And  to  the  introduction  of  each  and  every  one  of  said  documents 
the  defendant  objected,  on  the  ground  that  the  same,  and  each  of  the 
same,  were  irrelevant  thereto;  but  the  court  in  each  instance  over- 
ruled the  objection,  and  admitted  said  documents,  severally,  in  evi- 
dence; and  to  said  rulings,  and  each  of  them,  the  defendant  then  and 
there  duly  excepted^  and  reserves  this  his  bill.    ' 

The  prayer  for  jury  was  asked  only  on  the  twentieth  instanti  and 
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after  the  case  had  been  began  on  the  eighteenth  and  continued|  and 
the  court  on  this  account  and  because  the  law  was  not  deemed  uncon- 
stitutional^ denied  the  prayer. 

Now  what  are  the  issues  f  It  is  alleged  in  the  rule  that  on  the  fourth 
January,  1873,  P.  H.  Morgan  was  duly  appointed  by  the  Acting  Gov- 
ernor and  confirmed  by  the  Senate;  that  he  has  taken  the  oarli  of 
office,  and  is  entitled  to  the  possession  of  the  office  of  AssocLite  Jus- 
tice 3  that  J.  H.  Kennard  unlawfully  holds  said  office,  and  claims  the 
right  to  exercise  it,  and  also  the  privileges  and  emoluments  thereof. 
Upon  these  averments  it  is  asked  that  Kennard  be  decreed  to  be 
unlawfully  holding  said  office,  and  that  Morgan  be  adjudged  entitled 
thereto. 

To  this  the  defendant  has  not  pleaded  the  general  denial.  He  simply 
excepts  to  the  form  of  the  proceedings;  pleads  the  unconstitutionality 
of  the  act  of  fifteenth  January,  1873,  and  alleges  that  on  the  third  day 
of  December,  1872,  he  w^s  appointed  to  said  office  by  the  Governor, 
during  the  recess  of  the  Senate;  that  he  qualified  and  took  possession 
thereof,  and  that  'Miis  term  of  office  had  not  yet  expired." 

Under  these  simple  issues  what  relevancy  can  be  found  for  the  in- 
troduction of  a  document  containing  a  list  of  the  Senators  certified  by 
Deslonde,  Secretary  of  State;  an  extract  from  the  New  Orleans  Re- 
publican showing  the  compiled  returns  signed  by  John  Lynch  and 
others,  declaring  certain  persons  elected  Senators  of  the  Stiite ;  and 
the  record  of  the  case  of  the  State  ox  rel.  Attorney  General  t?.  Jack 
Wharton  and  others  ? 

Why  should  this  case  be  encumbered  with  such  documents,  which 
have  no  more  relevancy  to  the  issues  presented  by  the  parties  than 
they  have  to  any  other  law  suit  pending  in  any  of  the  district  courts 
of  the  parish  of  Orleans  ? 

Indeed  if  these  documents  are  pertinent  to  the  issues  of  this  case, 
then  we  had  as  well  abolish  the  rule  that  proof  may  be  refused  for 
irrelevancy,  that  the  plaintiff  can  not  prove  what  he  has  not  alleged. 

The  list  of  the  Senators,  the  returns  of  John  Lynch  and  others,  and 
the  case  of  Jack  Wharton,  have  no  more  to  do  with  the  allegations  of 
the  plaintiff  and  the  defendant  in  this  suit,  than  the  list  of  the  jurors 
of  the  First  District  Court,  the  returns  of  the  Presidential  electors  and 
any  transcript  that  may  be  found  in  the  clerk's  office  of  the  Supreme 
Court  would  have  to  do  with  it. 

The  defendant  does  not  plead  that  the  statute  of  the  fifteenth  of  Jan- 
uary, 1873,  is  void,  for  want  of  authority  in  its  authors  to  act  as 
members  of  the  General  Assembly;  nor  does  he  aver  that  the  com- 
mission issued  to  P.  H.  Morgan  is  invalid  because  Pinchback  had 
no  authority  to  act  as  Governor ;  no  such  issues  have  been  made  by 
jthe  pleadings. 
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The  questions  are,  is  the  act  of  flfteeDth  January,  1873,  proriding  a 
remedy  so  summary,  constitutional,  and  is  the  term  of  oflSce  of  J.  H. 
Kennard  expired  t 

Believini;  that  these  aie  the  issues  presented  in  this  case,  I  feel  con- 
strained to  I  \press  my  opinion  that  the  observations  of  the  majority 
of  the  court  iu  regard  to  the  late  Acting  Grovernor  of  the  State,  the 
organization  of  the  General  Assembly,  and  the  legality  of  the  late 
extra  session  thereof,  are  remarks  not  necessary  to  the  decision  of  this 
case,  and  are  merely  opinions  outside  of  the  issues  inyolved  in  this 
controversy,  and  therefore  not  obligatory. 

I  find  that  the  first  section  of  the  act  of  the  fifteenth  of  January, 
1873,  declaring  that  the  commission  is  prima  facie  proof  of  the 
right  of  the  holder  to  the  immediate  possession  of  the  office,  is  not 
covered  by  the  title :  *'An  act  to  regulate  prociediugs  between  persons 
claiming  a  judicial  office,"  and  for  that  reason  it  is  repugnant  to 
article  114  of  the  constitution  and  void. 

I  find  from  the  record  that  there  was  no  citation,  service  of  citation, 
or  anything  equivalent  thereto;  and  that  the  defendant  was  not  sorved 
even  with  a  copy  of  the  rule  upon  which  this  action  is  based.  His 
exception  on  this  ground  was  undoubtedly  well  taken. 

Citation,  or  some  notice  equivalent  thereto,  is  the  foundation  of  the 
action  ;  and  a  proceeding  without  it  is  utterly  void,  unless  the  defend- 
ant waives  it  and  voluntarily  enters  an  appearance.     C.  P.  206. 

The  act  of  fifteenth  January,  1873,  authorizing  the  proceeding  by 
rule,  does  not  dispense  with  the  law  requiring  citation  or  notice.  On 
the  contrary,  it  declares  that  "such  rule  shall  be  taken  contradictorily 
with  such  iricuiubeut,  and  shall  be  made  returnable  within  twenty- 
four  hour  hours,  and  shall  bo  tried  immediately  without  jury,*'  etc.  T 
understand  from  this  statute  that  citation  or  notice  of  the  rule  shall  be 
served,  and  that  it  shall  be  returnable  within  twenty-four  hours  from 
the  time  of  service.  This  seems  to  be  a  fair  interpretation  of  the 
statute,  because  it  must  be  construed  with  reference  to  article  206, 
C.  P.,  and  other  laws  requiring  notice  of  judicial  proceedings. 

If  the  law,  however,  requires  the  rule  to  be  returnable  within 
twenty-four  hours  from  the  time  it  is  filed,  and  the  trial  to  begin 
immediately,  I  think  it  contravenes  the  constitution  of  this  State  and 
the  constitution  of  the  United  States,  because  a  proceeding  under  it 
would  practically  deny  the  defendant  of  some  legal  right  without  due 
process  of  law.  Due  process  of  law  implies  a  fair  hearing  before 
judgment.  Cooley^s  Constitutional  Limitations,  page  353  et  seq.,  and 
authorities  there  cited. 

To  be  a  fair  hearing,  there  must  be  legal  notice  of  the  demand,  and 
a  reasonable  delay  allowed  for  preparing  the  defense. 

In  my  opinion,  the  statute  under  which  this  rule  is  taken  does  not 


252  SUPREME  COURT  OF  LOUISIANA, 

State  ex  reL  Moo^^  r.  SLennarcL 

allow  sach  delay.  It  authorizes  a  proceeding  by  wUich  the  defendant 
in  this  case  is  deprived  of  his  legal  right  to  the  office  of  Associate 
Justice  of  the  Supreme  Court  without  due  process  of  law. 

The  defendant  is  deprived  of  a  legal  right  without  citation  or  legaK 
notice  of  the  proceeding,  and  without  reasonable  delay  to  prepare  and 
make  his  defense. 

The  statute  as  applied  to  this  case,  in  my  judgment,  contravenes 
the  constitution  of  this  State  and  the  constitution  of  the  United 
States,  and  it  is  therefore  void.  On  this  ground  I  think  the  demand 
of  the  plaintiff  should  be  dismissed. 

On  the  merits  I  find  that  the  defendant  was  duly  commissioned  as 
Associate  Justice  of  the  Supreme  Court  on  the  third  of  December, 
1872,  during  the  recess  of  the  Senate ;  that  he  took  the  required  oath 
of  office  and  entered  regularly  on  the  duties  thereof.  Ue  was  ap- 
pointed under  Article  61  of  the  Constitution,  which  declares  that  "  the 
Governor  shall  have  power  to  fill  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions,  which  shall  expire 
at  the  end  of  the  next  session  thereof."  *  «  •  «  Article  17  declares 
that  '*  the  General  Assembly  shall  meet  annually  on  the  first  Monday 
of  January."  •  •  •  •  Article  64  provides  that  the  Governor 
'*  may  on  extraordinary  occasions  convene  the  General  Assembly.^ 
•  *  *  *  Now  in  order  to  ascertain  whether  the  term  for  which  the 
defendant  was  appointed  has  expired,  it  is  necessary  to  determine  the 
exact  meaning  of  that  part  of  Article  61  which  says  his  term  '^  shall 
expire  at  the  end  of  the  next  session"  of  the  General  Assembly.  Doe» 
it  mean  at  the  end  of  the  next  regular  session  or  the  end  of  the  next 
extra  session  ?  Was  that  clause  used  in  reference  to  Article  17  fixing 
the  beginning  of  the  regular  sessions  on  the  first  Monday  of  January 
annually  ;  or  was  it  used  in  reference  to  Article  64,  giving  the  Gov- 
ernor the  right,  on  extraordinary  occasions,  to  convene  the  General 
Assembly  ?  I  believe  the  clause  was  used  with  reference  to  the  regular 
sessions  provided  for  in  the  Constitution,  and  not  in  reference  to  such 
extra  sessions  as  extraordinary  occasions  might  demand ;  that  Article 
61  refers  to  the  normal  state  of  things  and  not  to  the  extraordinary  or 
abnormal.  As  the  regular  session,  beginning  on  the  first  Monday  of 
January,  1873,  has  not  yet  expired,  I  believe  the  term  for  which  Judge 
Kennard  was  appointed,  under  Article  61  of  the  Constitution,  has  not 
expired,  and,  therefore,  the  action  of  the  plaintiff  is  premature,  and 
his  demand  should  be  rejected. 

For  the  reasons  stated  I  feel  constrained  to  dissent  in  this  case. 

Writ  of  error  to  the  Supreme  Court  of  the  United  States,  granted  by 
Judge  Bradley,  and  filed  Feb.  5, 1873. 
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No.  4655. 
William  B.  Kbmp  v.  E.  P.  Ellis. 

The  proviBions  of  the  act  of  the  LegisUtare,  No.  39,  1873,  for  tranafSarring  oaeee  are  not 

repagnaat  to  arUclee  83,  90  and  114  of  the  State  Gonetitotion. 
The  Wannoth  commiMions  that  ^rere  issued  before  the  general  election  retoms  were 

reported  and  promulgated  by  the  returning  officers  of  the  State,  are  null  and  void. 
The  court  will  take  Judicial  cognisance  of  that  irregularity  which  renders  the  issuing  of 

a  commission  null  and  void,  as  having  been  done  in  contravention  of  positive  law. 
A  commission  issued  by  the  Governor  must  be  recognized  as  having  legal  force,  when  it 

bears  pritna  fcteie  evidence  of  genuineness  and  validity,  and  nothing  to  the  contrary 

is  shown. 

APPEAL  from    the    Superior  District    Court,    parish  of   Orleans. 
Hawkins,  Z,    H,   C.  Dibble  €Md  JB,  F,  Eussel,  for  plaintiff  and 
appellee.    J.  B,  Muse  and  T,  <k  J,  ElUe^  for  defendant  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaerro,  J.  William  B.  Kemp  and  Ezekiel  P.  Ellis  contend  for 
the  office  of  District  Judge  of  the  Sixth  Judicial  District  of  the  State. 
Each  claims  to  be  legally  entitled  to  the  office.  Each  claims  to  have 
been  duly  elected  to  that  office  at  the  general  election  held  on  the 
fourth  of  November,  1872,  and  each  presents  a  commission  purporting 
to  have  been  issued  under  the  authority  ot  the  State,  but  by  different 
persons  acting  at  different  times  as  Governor  of  the  State. 

This  proceeding  was  commenced  in  the  parish  of  Tangipahoa,  and 
what  adds  to  the  complications  presented  there  are  two  persons  claim- 
ing the  office  of  Parish  Judge  of  that  parish,  C.  J.  Bradley  and  J.  W. 
Addison.  The  contestants  for  the  office  of  District  Judge  severed  in 
their  recoguition  of  a  legal  parish  judge. 

Kemp  presented  in  that  parish  a  petition  addressed  to  the  judge  of 
the  Sixth  Judicial  District  setting  up  his  title  to  that  office  and  prayed 
that  Ellis  be  cited'  to  show  cause  why  the  petitioner  should  not  be 
declared  entitled  to  the  office  and  to  be  inducted  into  it.  Upon  this 
petition  he  rendered  an  order  recusing  himself  and  referring  the  case 
to  C.  J.  Bradley  as  parish  judge  for  investigation  and  decision.  This 
order  was  rendered  on  the  tentli  of  February,  1873.  On  the  second  of 
January  previously  a  suit  was  insituted  in  the  parish  of  St.  Helena, 
one  of  the  parishes  of  the  8ixth  Judicial  District,  by  the  attorney  of 
the  District,  against  Kemp,  praying  that  he  be  declared  an  usurper,  and 
that  Ellis  be  declared  legally  entitled  to  the  office  of  district  judge. 

About  the  same  time  a  similar  action  was  brought  in  the  parish  of 
Tangipahoa  against  Bradley  in  the  interest  of  Addison,  claiming  to  be 
the  lawful  parish  judge  of  that  parish.  This  suit  was  brought  in  the 
District  Court,  and  in  pursuance  of  the  prayer  of  the  petition,  Ellis 
acting  as  district  judge,  granted  an  injunction  against  Bradley,  pro- 
hibiting him  from  discharging  the  duties  of  parish  judge.  In  this  state 
of  a&irs,  on  the  eighth  of  March,  Kemp  filed  in  the  Superior  Court  of 
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the  parish  of  Orleans,  an  application  under  the  act  of  the  Legislature 
approved  the  fifth  of  March,  1873,  numbered  39,  to  regulate  proceed- 
ings in  contestations  between  persons  claimiDg  judicial  office,  to  hav& 
his  case  against  Ellis  transferred  to  tliat  court. 

An  order  was  accordingly  rendered  by  the  Superior  Court,  addressed 
to  Bradley  as  parish  judge  of  Tangipahoa,  directing  him  to  transfer  the 
case,  which  was  accordingly  done  under  an  order  rendered  by  him  on 
the  eighth  of  March,  1873.  When  the  case  was  opened  in  the  Supe- 
rior Court,  the  defendant  filed  a  motion  to  rescind  the  orders  and  pro- 
ceedings under  which  the  transfer  of  the  case  was  made,  alleging  as 
grounds  in  support  of  this  motion  that  the  provisions  of  said  act  No. 
39  for  transferring  causes  is  repugnant  to  articles  83  and  90  of  the 
State  constitution ;  that  the  plaintiff's  order  recusing  himself  and  trans- 
ferring the  case  to  C.  J.  Bradley,  as  parish  judge,  was  null  and  of  no 
effect,  because,  by  the  plaintiff's  own  showing,  he  was  not  at  that 
time  the  acting  district  judge  of  the  district;  that  he  could  make  no 
order  in  his  own  case  affecting  the  rights  of  the  defendant;  that  the 
legal  parish  judge  of  Tangipahoa  was  not  incompetent  to  try  th& 
case;  that  C.  J.  Bradley  was  not  at  the  time  he  made  the  order  of 
transfer  the  apting  parish  judge  of  the  parish  of  Tangipahoa,  and  could 
not  take  cognizance  of  tfie  proceediog  in  any  manner. 

The  defendant  also  excepted  on  various  grounds  to  any  action  being 
taken  in  the  case  by  the  Superior  Court.  He  alleges  that  that  court 
has  no  jurisdiction  ratione  maienw  or  ratione  personw,  the  parties  and 
the  subject  matter  bein«r  without  the  limits  of  the  parish  of  OrleanSy. 
and  that  the  act  No.  39,  of  July  15,  1873,  in  that  respect  violatea 
article  83  of  the  constitution;  that  it  is  in  violation  of  article  114  of 
the  constitution,  as  the  different  objects  embraced  in  the  act  are  not 
set  out  in  its  title;  that  it  is  an  ex  post  fcicto  law;  that  the  same  suit 
for  the  same  object  and  between  the  same  parties  is  now  pending  in 
the  district  court  of  the  parish  of  St.  Helena,  and  he  therefore  pleads 
lis  pendens.  In  his  answer  to  the  merits,  the  defendant  alleges  that  at 
the  general  election  held  on  the  fourth  of  November,  1872,  he  was- 
duly  elected  district  judge  of  the  Sixth  Judicial  District,  and  in  pur- 
suance thereof  he  was  regularly  commissioned  by  the  Governor  of  the 
State,  and  qualified  under  that  commission  by  filing  his  oath  of  office 
with  George  E.  Bovee,  Secretary  of  State. 

On  hearing  the  case  in  the  court  below  the  judge  rendered  judgment 
in  favor  of  the  plaintiff  and  the  defendant  has  appealed.  The  excep- 
tion taken  by  the  defendant  to  the  legality  of  the  transfer  of  the  cause 
will  first  be  considered.  Article  112  of  the  State  Constitution  pro- 
vides that  ''the  General  Assembly  shall  provide  by  law  for  all  change 
of  venue  in  civil  and  criminal  cases."  The  principle  on  which  a 
change  of  venae  is  accorded,  either  in  civil  or  criminal  cases,  i« 
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grbuTided  iu  coDsiderations  of  public  policy  to  secare  to  parties  whose 
rigltts  are  at  stake  in  legal  coDtroyersies  a  fair  and  impartial  trial.  At 
the  domicile  of  the  parties  it  not  unfrequently  happens  that  partialities 
exists  in  the  public  mind  in  favor  of  one  of  the  litigants  and  undue 
prejudices  against  the  other.  One  of  them  through  the  advantages  of 
wealth,  family  connections,  popularity,  or  a  predominance  of  political 
feeling,  or  some  other  adventitious  circumstance,  might  have  a  con- 
trolling influence  in  his  own  vicinity  which  would  place  his  adversary 
at  great  dic^ad vantage  in  a  contest  with  him  at  law.  Hence  a  party 
litigant  on  making  a  declaration  under  oath  that,  from  any  sufficient 
cause  specially  set  forth  he  fears  he  would  be  unable  to  obtain  a  fair 
trial,  may  obtain  a  change  of  venue.  Revised  Statutes,  p.  760.  The 
act  No.  -^  of  March  5, 1873,  to  obviate  the  difficulties  that  would  ensue 
from  an  inability  arising  from  any  cause  to  obtain  a  decision  of  a  con- 
troversy for  a  judicial  office,  provides  against  such  a  contingency. 
Section  third  of  that  act  provides  that  **  in  case  of  recusation  or  ina- 
bility from  any  cause  whatever  the  judge  or  judges  of  the  parish  or 
district  wherein  the  persons  so  contesting  shall  reside  shall  be  unable 
to  act,  then  and  in  that  case  the  plaintiff  in  said  rule  may  take  said 
nile  before  the  judge  of  the  adjoining  parish  or  judicial  district,  or  to 
the  Superior  Court  at  New  Orleans,  as  he  may  deem  advisable,  and  in^ 
cases  now  pending  in  which  contestation  between  persons  claiming 
judicial  office  is  the  subject  matter  at  issue,  either  party  shall  have  the 
right  to  have  his  cause  removed  to  the  adjoining  parish  or  judicial 
district,  or  to  the  Superior  Court  at  New  Orleans,  upon  application  to 
the  judge  of  any  adjoining  parish  or  judicial  district,  or  Superior 
Court  at  New  Orleans,  and  affidavit  of  the  recusation  or  inability  of 
the  judge  to  act  from  any  legal  cause,  and  upon  the  party  filing  said 
application  and  affidavit,  the  court  shall  by  order  direct  the  removal 
of  such  cause,  and  the  record  shall  thereupon  be  transferred  to  the 
said  court ;  and  in  case  of  inability  on  the  part  of  the  party  applying 
to  obtain  said  record,  or  a  duly  certified  copy  thereof,  sworn  copies  of 
the  record  may  be  filed  with  the  court,  and  the  case  shall  thereupon  be 
tried  in  same  manner  as  if  the  original  record  was  with  the  court v 
provided,  that  before  any  case  so  removed  at  the  instance  of  any  party 
shall  be  proceeded  with,  the  court  making  the  removal  shall  require 
that  the  adverse  party  shall  have  twenty-four  hours'  notice,  with  an 
additional  twenty-four  for  every  ten  miles  his  place  of  residence  may 
be  from  the  court.'* 

The  plaintiff,  as  we  have  seen,  filed  a  suit  in  the  Distiict  Court  of 
the  parish  of  Tangipahoa,  in  the  Sixth  Judicial  District,  on  the  tenth 
of  February,  1873,  setting  up  claim  to  the  office  of  district  judge  of 
that  district.  He  brought  this  action  under  the  act  No.  39  of  fifteenth 
of  January,  1873.    He  entered  an  order  recusing  himself,  and  referred« 
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the  matter  for  decision  to  C.  J.  Bradley,  as  parish  judge  of  the  parish 
of  Tangipahoa.  A  suit  under  the  intrusion  act  had  previously  been 
instituted  in  the  interest  of  Addison,  claiming  the  office  of  parish  judge 
of  that  parish,  and  in  that  suit  Ellis  had  rendered  an  order  on  the  third 
of  January,  1873,  granting  an  injunction  prohibiting  Bradley  from 
discharging  the  duties  of  parish  judge  of  the  parish  of  Tangipahoa. 
This  fact  was  alleged  and  sworn  to  by  the  plaintiff  in  his  motion 
before  the  Superior  Court  to  have  the  cause  transferred  to  that  court 
He  might  have  had,  for  aught  that  appears,  valid  objections  to  having 
the  case  instituted  against  him  under  the  intrusion  act  in  the  interest 
of  his  competitor,  tried  before  the  parish  judge  of  the  parish  of  St. 
Helena;  at  all  events  that  suit  did  not  prevent  him  from  resorting  to  a 
different  form  of  action  in  his  own  case,  and  that  form  which  is  specially 
presented  by  law  for  the  decision  of  contestations  for  judicial  offices. 

Each  of  these  contestants  charges  that  the  other  is  devoid  of  legal 
right  to  the  office  in  controversy. 

Kemp  sets  forth  in  his  petition  that  the  defendant,  Ellis,  ^'  assumes 
to  exercise  the  duties  and  functions  of  district  judge  of  the  said  Judi- 
cial District  of  Louisiana  wrongfully,  illegally  and  in  contravention 
of  the  rights  of  this  petitioner  as  herein  set  forth,  pretending  and 
claiming  to  be  the  judge  of  said  district,"  etc. 

In  the  intrusion  suit  of  Ellis  against  Kemp  it  is  alleged  that  ''Wil- 
liam Breed  Kemp,  of  St.  Helena  parish,  has  unlawfully  set  up  claim 
and  title  to  said  office,  and  has  usurped  and  intruded  into  the  same 
without  the  shadow  of  an  honest  or  legal  title."  The  petition  prays 
that  *'he  be  decreed  to  be  an  intruder  and  usurper,  and  perpetually 
excluded  from  said  office,'^  etc.  Each  of  the  parties  swears  to  the 
truth  of  the  allegations  in  their  pleadings. 

The  parish  judge  of  St.  Helena  to  whom  the  case  of  Ellis  v,  Kemp 
was  referred,  granted  an  order  that  an  injunction  issue  as  prayed  for, 
restraining  Kemp  from  acting  or  assuming  to  act  as  judge  of  said  dis- 
trict. 

We  conclude  that  the  plaintiff  had  the  right  to  have  the  case  trans- 
ferred. 

The  next  inquiry  is  had  C.  J.  Bradley  the  right  to  reinder  the  order 
of  transfer  f 

And  now,  under  the  confused  state  of  litigation  that  appears  to  exist 
in  that  judicial  district  in  relation  to  judicial  offices,  and  the  contra- 
dictory evidence  we  find  in  the  record,  to  enable  us  to  decide  the 
question  it  becomes  necessary  for  us  to  determine  incidentally  which 
of  the  two  claimants  of  the  office  of  parish  judge  of  the  parish  of  Tangi- 
pahoa had  j>nma  facie  the  right  to  render  the  order  of  transfer.  Eaeh 
of  these  parties,  like  the  contestants  for  the  district  judgeship,  presents 
a  commission.    The  commission  of  Addison  is  datedf  December  4, 1872, 
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And  was  issued  by  Governor  Warmoth.  Bradley  holds  the  commission 
of  Governor  Kellogg,  dated  twenty-fourth  January,  1873.  We  have 
several  times  decided  that  the  Warmoth  commissions  that  were  issued 
like  the  one  in  the  present  case,  before  the  general  election  returns  were 
reported  and  promulgated  by  the  returning  officers  for  the  State,  are 
null  and  void.  Bradley,  therefore,  holding  a  commission,  regular  and 
legal  on  its  face,  must  be  considered  tM  prima  fade  entitled  to  the  office, 
and  therefore  that  he  had  the  right  to  render  the  order  of  transfer. 

On  the  merits  the  case  is  to  be  disponed  of  under  the  provisions  of 
the  law  enacted  on  the  fifth  of  March,  1873,  number  39.  The  question 
then  is  which  of  the  contestants  holds  the  legal  and  valid  commission  ? 
The  defendant's  commission  was  issued  by  Governor  Warmoth  on  the 
fourth  day  of  December,  1872,  before  the  general  election  returns  had 
been  officially  made  out  and  promulgated  as  required  by  law^  and 
before  he  could  legally  issue  a  commission.  The  court,  as  was  said  in 
the  case  of  Collin  v,  Knoblock,  lately  decided,  will  take  judicial 
cognizance  of  that  irregularity  which  renders  the  issuing  of  a  com- 
mission null  and  void,  as  having  been  done  in  contravention  of  positive 
law. 

The  plaintiff  holds  the  commission  of  Governor  Kellogg,  issued  on 
the  twenty-fourth  of  January,  1873. 

This  commission  bears  prima  fade  evidence  of  its  genuineness  and 
validity,  and  nothing  to  the  contrary  being  shown,  must  be  recog- 
nized as  having  legal  lorce.  The  reasons  assigned  in  the  case  of  Col- 
lin f .  Knoblock  apply  in  the  general  to  this  case.  It  becomes  unneces- 
sary to  pass  upon  the  various  bills  of  exceptions  found  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Superior  Court  be  affirmed  with  costs. 


Wyly,  J.,  dissenting:  This  suit  for  the  office  of  judge  of  the  Sixth 
Judicial  District  was  brought  at  the  domicile  of  the  defendant  in  the 
parish  of  Tangipahoa.  It  was  subsequently  transferred  to  the  Supe- 
rior District  Court,  parish  of  Orleans,  and  there  was  rendered  the 
judgment  in  favor  of  the  plaintiff  which  a  majority  of  this  court 
affirms. 

The  first  question  is,  had  the  Superior  District  Court  jurisdiction  of 
the  casef 

If  the  jurisprudence  of  this  State  is  settled  upon  any  point,  it  is 
that  a  defendant  must  be  sued  at  his  domicile,  as  provided  by  article 
162^  C.  P.,  except  in  the  cases  expressly  excepted  from  the  operation 
of  that  article.  It  has  been  repeatedly  decided  that  the  law  alone 
gives  jurisdiction,  and  the  parties  can  not  by  consent  supply  the  want 
of  jurisdiction. 
17 
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In  the  case  of  Watkins,  21  An.  258,  there  was  a  controversy  for  the 
office  of  judge  of  the  Eleventh  District  Court,  and  the  suit  was  broagbt 
before  Judge  Levisee,  of  the  Tenth  District  Court.  This  court  of  it» 
own  motion  dismissed  the  suit;  because  it  appeared  that  Watkina' 
domicile  was  npt  in  the  Tenth  District,  parish  of  Caddo,  but  in  the 
Eleventh  District,  parish  of  Claiborne ;  and  this  court  held  that  be- 
cause the  judge  of  the  Eleventh  District  Court  was  interested  and 
could  not  try  the  ca»e,  it  did  not  follow  that  the  8uit  might  be  brought 
before  the  judge  of  the  Tenth  District  Court ;  that  article  90  of  the 
constitution  ''has  directed  how  a  case  may  be  tried  when  the  judge  of 
the  court  is  interested." 

This  article  directs  that  when  the  district  judge  is  interested  in  the 
suit,  he  shall  call  upon  the  parish  judge  to  try  the  case. 

When^  therefore,  this  suit  was  brought  in  the  district  conrt,  parish 
of  Tangipahoa,  the  district  judge,  who  was  interested,  very  properly 
entered  an  order  recusing  himself,  and  calling  upon  the  parish  judge 
to  try  the  case.     Thus  far  the  proceeding  was  regular. 

Subsequently,  to  wit:  on  the  eighth  March,  1873,  the  {udge  of  the 
Superior  District  Court  of  the  parish  of  Orleans  granted  an  order 
requiring  the  transfer  of  the  case  to  his  court  for  trial,  and  in  pursu- 
ance thereof  Judge  Bradley,  the  parish  judge  of  the  parish  of  Tangi- 
pahoa, M'liu  had  been  called  by  the  plaintiff  to  try  the  case,  ordered 
the  transfer  thereof,  as  required  by  the  judge  of  the  Superior  District 
Court.  Tlie  sole  ground  upon  which  the  transfer  was  ordered  was  an 
averment  in  the  motion  and  affidavit  presented  to  the  Superior  Dis- 
trict Court,  ''  that  the  said  E.  P.  Ellis,  illegally  assuming  to  be  judge 
of  the  said  judicial  district,  issued  a  writ  of  injunction,  at  the  suit  of 
one  John  W.  Addison,  against  the  aforesaid  Bradley,  parish  judge, 
injoining  and  restraining  him  from  hearing  and  determining  said  suit 
or  proceeding  instituted  by  this  appearer  against  the  said  Ellis,  as 
aiorcsaid,  and  that  by  reason  of  said  injunction  said  Bradley,  parish 
judge,  is  unable  to  act." 

The  law  upon  which  the  judge  of  the  Superior  District  Court  based 
his  order  is  section  three  of  act  No.  39  of  the  acts  of  1873. 

That  statute,  however,  only  authorizes  the  judge  of  the  Superior 
District  Court  to  order  the  removal  of  a  cause  from  the  district  whereia 
the  parties  contesting  shall  reside,  upon  the  application  and  '*  affidavit 
of  the  recusation  or  inability  of  the  judge  to  act  from  any  legal  cause.^ 
*  *  *  *  Now  the  question  is,  was  the  parish  judge  of  the  parish  of 
Tangipahoa  unable  to  act  by  reason  of  the  injunction  referred  to  in 
the  motion  for  removal  of  the  cause  ?  Was  it  in  the  power  of  Judge 
Ellis,  the  defendant  in  this  suit,  to  issue  an  injunction  or  grant  any 
order  preventing  the  parish  judge  from  trying  this  case  ?  I  think  not. 
If  Judge  Bradley  was  the  lawful  parish  judge,  as  the  majority  of  this 
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court  decides,  he  had  the  right  to  hear  and  determine  the  controversy 
between  the  plaintiff  and  defendant  for  the  office  of  district  judge; 
and  no  order  issued  by  either  of  the  contestants  could  destroy  the 
jurisdiction  conferred  on  him  by  Article  90  of  the  Constitution.  If 
Judge  Bradley  was  not  the  lawful  parish  judge.  Judge  Addison  was, 
and  there  was  no  injunction  nor  any  pretext  whatever  to  defeat  his 
jurisdiction  of  the  case.  If  it  was  not  in  the  power  of  Kemp  and  Ellis 
by  consent  to  give  the  Superior  District  Court  jurisdiction  of  their  case, 
as  was  expressly  decided  in  the  case  of  Watkins,  how  could  they,  or 
either  of  them,  grant  an  order  divesting  the  parish  judge  of  the  parish 
of  Tangipahoa  of  the  jurisdiction,  expressly  conferred  by  Article  90  of 
the  Constitution.  If  the  case  of  Watkins  and  the  other  decisions  of 
this  court  on  the  same  subject  mean  anything,  they  mean  that  the 
jurisdiction  of  the  judge  at  the  proper  forum  can  not  be  defeated  by 
any  act  or  contract  of  the  parties.  At  the  time  this  case  was  trans- 
ferred to  the  Superior  District  Court  the  parish  judge  of  the  parish  of 
Tangipahoa  alone  had  jurisdiction,  and  there  was  no  legal  cause  ren- 
dering him  unable  to  act.  If  Judge  Bradley  had  jurisdiction  to  order 
the  transfer  of  the  caii.se  to  the  Superior  District  Court,  it  was  because 
he  was  the  acting  parisli  judge;  he  swears  he  was  the  acting  parish 
judge,  and  if  so  why  had  he  not  jurisdiction  to  try  the  case,  there 
being  no  recusation  ou  his  part  nor  any  pretext  for  a  cause  of  recusa- 
tion. 

In  my  opinion,  a  sound  construction  and  indeed  the  obvious  meaning 
of  section  3  of  act  iNo.  39  of  the  acts  of  1873  is,  that  the  inability  of 
the  judge  to  act,  rendering  a  removal  of  the  cause  necessary,  is  an 
actual  inability,  arising  from  ''a  legal  cause,"  and  not  a  sham  or  appa- 
rent inability  arising,  as  in  the  case  before  us,  from  an  absurd  order 
issued  by  one  of  tlie  litigants  in  the  suit  pending  before  the  parish 
judge.  There  is  no  pretense  that  the  plaintiff  could  not  get  justice 
before  the  parish  judge  of  his  own  district,  and  this  is  not  made  a 
ground  for  the  order  of  removal,  even  if  it  were  a  valid  one,  about 
which  it  is  unnecessary  for  me  to  express  an  opinion. 

The  only  law  upon  which  the  judge  of  the  Superior  District  Court 
did  or  could  base  his  order  for  removal  is  section  three  of  the  act  No. 
39  of  the  acts  of  1873,  which,  in  my  opinion,  as  before  stated,  did  not 
authorize  his  order,  because  there  was  no  affidavit  of  the  inability  of 
the  parish  judge  to  act  arising  from  a  legal  cause.  But  if  there  were 
doubts  of  this,  there  is  no  doubt  in  my  mind  that  section  three  of  said 
act  is  utterly  void,  because  the  provision  thereof  is  not  covered  by  the 
title  of  the  act,  as  required  by  article  114  of  the  constitution.  The 
title  of  act  No.  39  of  the  acts  of  1873  is  **  an  act  to  amend  and  re-enact 
an  act  entitled  <an  act  to  regulate  contestations  for  judicial  oHices/  " 

Section  three  provides  for  a  change  of  venue  or  for  the  removal  of 
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causes  from  one  district  to  an  adjoining  district,  or  to  the  Snperior 
District  Court  of  the  parish  of  Orleans  in  certain  cases,  and  the  object 
of  this  section  is  not  mentioned  in  the  title.  It  is  repugnant  to  article 
114  of  the  constitution  and  therefore  void. 

Section  one  of  said  act,  providing  what  shall  he  prima  fade  evidenee 
of  title  to  a  judicial  office,  is  also  void,  because  the  object  thereof  is 
not  set  forth  in  the  title  as  required  bj  said  article  of  the  constitution. 

Believing  that  the  Superior  District  Court  had  no  jurisdiction  of  the 
case,  and  that  the  judgment  of  a  court  without  jurisdiction  is  an 
absolute  nullity,  I  deem  it  unnecessary  to  enter  upon  an  elaborate  dis- 
cussion of  the  merits  of  the  controversy.  I  will  state,  however,  some 
of  the  views  which  I  entertain  on  the  subject. 

I  do  not  consider  that  the  question  whether  the  Lynch  Returning 
Board  or  the  Wharton  Returning  Board  was  the  legal  returning  board, 
has  ever  been  decided  on  its  merits  by  any  court  of  this  State,  at  least 
so  far  as  it  concerns  the  parties  to  that  controversy,  and  so  far  as  the 
question  incidentally  affects  the  parties  to  this  suit.  The  case  between 
these  returning  boards  was  decided  in  the  Eighth  District  Court  in 
favor  of  the  Lynch  Returning  Board,  but  that  court  granted  a  new 
trial,  and  subsequently  dismissed  the  suit  without  considering  the 
merits,  on  the  ground  that  the  law  under  which  said  board  or  bosirds 
were  organized  was  repealed  by  the  approval  by  the  Governor  of  the 
new  election  law.  Neither  of  the  parties  to  that  suit  appealed  from 
that  judgment,  even  if  it  be  conceded  that  the  case  had  finally  been 
decided  on  its  merits.  Therefore,  as  between  the  contestants  in  that 
case,  there  was  no  judgment  iu  favor  of  the  Lynch  Returning  Board. 
It  was  A.  P.  Field,  a  third  party,  who  alone  appealed  Irom  that  judg- 
ment, and  as  to  him  alone  the  judgment  was  reversed  by  the  decision 
of  the  majority  of  this  court.  Both  of  the  contestants  being  appellees 
iu  that  appeal,  of  course  there  could  be  no  reversal  or  change  of  judg- 
ment as  to  them. 

Tlierefore,  as  to  the  returning  boards,  and  as  to  all  other  parties, 
except  A.  P.  Field,  it  has  never  been  decided  by  any  court  in  this 
State  that  the  Lynch  returning  board  was  the  lawiul  returning  board. 
Indeed,  the  question  has  never  been  presented  in  a  form  that  it  could 
be  considered,  except  at  the  first  trial  in  the  Eighth  District  Court, 
and  the  judgment  rendered  at  that  trial  was  set  aside,  as  before  said, 
by  the  judge  of  that  court. 

Plaintiff  holds  a  commission  from  Governor  Kellogg,  issued  on 
twenty-fourth  January,  1873  3  and  the  defendant  holds  one  issued  by 
Governor  Warmoth  on  fourth  day  of  December,  1872. 

There  is  no  i)roof  in  the  record  that  the  returns  of  the  November 
election  had  been  canvassed  by  a  legal  returning  board  before  either 
of  these  commissions  issued.    I  think  the  majority  of  this  court  em 
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in  taking  judicial  notice  that  the  election  retnrns  had  been  legally 
canvassed  when  Governor  Kellogg  commissioned  the  plaintiff,  and  they 
had  not  been  legally  canvassed  when  Governor  Warmoth  commis- 
sioned the  defendant. 

Id  the  absence  of  proof  to  the  contrary,  I  think  this  court  is  bound 
to  presume  that  Governor  Warmoth  did  his  duty,  and  that  the  truth 
is,  as  recited  in  his  commission  to  Judge  Ellis,  of  the  fourth  Decem- 
ber, 1872,  that  ''at  a  general  election  held  on  the  fourth  day  of  No- 
vember, 1872,  in  conformity  with  law,  E.  P.  Ellis  was  declared  duly 
elected  district  judge  in  and  for  the  Sixth  Judicial  District."  •  ♦  • 
Here  is  a  recital  in  a  commission  issued  by  the  Governor  in  the  name 
and  by  the  authority  of  the  State  of  Louisiana,  attested  with  the  great 
9eal  of  the  State,  and  it  stands  uncontradicted  by  any  proof  in  the 

record. 

But  it  may  be  urged  that  the  same  recital  is  in  the  commission  issued 
to  Judge  Kemp  on  the  twenty -fourth  of  January,  1873.  To  this  a 
sufficient  reply  is,  that  the  first  commission  issued  to  an  officer  wbose 
term  of  office,  fixed  in  the  Constitution,  has  not  expired,  is  at  least 
prima  facie  the  best  title  to  the  office.  It  devolves  upon  the  party  pre- 
senting the  second  or  a  later  commission  to  show  affirmatively  the 
invalidity  of  the  title  acquired  under  the  first. 

In  this  case  the  plaintiff  has  not  introduced  a  particle  of  proof  to 
invalidate  the  title  of  Judge  Ellis  to  the  office.  He  simply  presents 
his  commission  and  asks  the  court  to  presume  that  he  is  right  and  that 
his  adversary  is  wrong ;  that  the  commission  of  Governor  Kellogg  is 
a  prima  fade  title  to  the  office,  but  that  the  prior  commission  issued  by 
Governor  Warmoth  is  not  a  prima  facie  title  to  the  office.  He  has  not 
proved  that  the  returns  had  not  been  legally  canvassed  when  the  com- 
mission issued  to  Judge  Ellis,  nor  has  he  proved  that  they  had  been 
legally  canvassed  when  the  commission  issued  to  him.  He  shows  no 
infirmity  in  the  title  of  his  adversary,  but  merely  sets  up  a  title  of  the 
same  character  and  of  a  later  date. 

In  my  opinion  the  commission  issued  to  Judge  Ellis  on  the  fourth 
day  of  December,  1872,  was  a  prima  facie  title  to  the  office }  it  was  a 
title  that  authorized  him  to  administer  the  office,  at  least  until  a  better 
one  was  adduced ;  and  that  it  devolved  upon  the  plaintiff  attacking 
this  title  to  prove  affirmatively  the  facts  necessary  to  defeat  the  eame. 

Judge  Ellis  was  the  district  judge  at  the  time  of  the  election,  and 
was  entitled,  under  Article  122  of  the  Constitution,  to  continue  to  dis- 
cbarge the  duties  of  the  office,  if  neither  his  adversary  nor  himself 
showed  a  valid  title  under  the  election  of  1872. 

There  are  several  important  bills  of  exceptions  in  the  record  taken 
by  the  defendant  which  the  court  has  been  urged  to  consider. 

The  defendant  offered  several  witnesses  to  prove  that  the  returns  of 
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the  election  Id  the  Sixth  Jadicial  District  were  never  in  possessioiioftlie 
Lynch  Returning  Board.      Also  he  offered  the  witness  James  Uog- 
street,  who  was  a  member  of  that  board,  to  prove  that  they  "did not 
canvass  the  legal  returns  of  the  election  made  by  the  supervison  of 
registration  and  election  in  the  parishes  of  Washington,  LivingsUm, 
St.  Tammany,  St.  Helena  and  Tangipahoa,  and  to  show  thatstidre^ 
turns  of  election  from  said  parishes  were  never  before  or  in  possesaon 
said  board,   and  to  prove  that  no  legal  quorum  of  said  board 
present  or  acted  upon  the  returns  of  said  election  in  and  for  said  Sixtk 
Judicial  District,  and  that  if  any  returns  were  made  bj  them  of  aid] 
election  in  said  Sixth  District,  and  any  declaration  of  the  election  of  the' 
plaintiff,  that  said  returns  and  declaration  were  based  upon  ex  j)aH«  affi- 
davits, rumors  and  hearsay,  and  not  upon  any  official  returns.*^  *  *  ' 

I  think  this  testimony  under  the  pleadings  was  admissible  and  the 
bills  of  exceptions  were  well  taken. 

It  was  certainly  competent  tor  the  defendant  to  prove  that  the  elec- 
tion returns  of  the  Sixth  Judicial  District  had  never  been  canvadefd 
by  the  Lynch  Returning  Board,  and  that  said  returns  were  never  ii 
their  possession,  as  an  offset  to  the  pretensions  of  tiie  plaintiff  that  be 
liad  been  returned  as  elected  by  said  board.  This  proof  in  no  maoDet 
contradicted  the  official  report  of  said  board,  because  the  same,  if  made^ 
was  not  introduced  in  evidence. 

Tlie  position  of  the  plaintiff  in  this  case  is  most  extraordinary.  He 
asks  the  court  to  presume  that  the  legal  returning  board  had  not  acted 
when  Governor  Warmoth  commissioned  the  defendant,  and  that  they 
had  acted,  and  favorably  to  him,  when  Governor  Kellogg  com  missioned 
him.  He  asks  the  court  to  presume  that  Governor  Warmoth  acted  in 
bad  faith  and  that  Governor  Kellogg  acted  in  good  faith  in  reference  to 
the  issuance  of  these  commissions.  He  proposes  to  go  behind  the  com- 
mission issued  by  Governor  Warmoth  to  inquire  whether  it  was  based 
upon  the  report  of  the  returning  board,  but  he  resists  the  proof  of 
the  defendant  that  his  own  commission  was  not  based  on  the  retumft 
of  the  leturning  board. 

Placing  the  merits  of  his  case  upon  the  presumed  favorable  report  of 
the  Lynch  Returning  Board,  he  offers  no  proof  of  their  canvass  and 
favorable  report  in  his  behalf,  but  resists,  and  succeeds  in  getting  the 
court  to  exclude  the  testimony  offered  by  the  defendant  to  prove  that 
no  returns  had  been  made  from  the  parishes  composing  the  Sixth  Jadi- 
cial District,  and  there  was  no  canvass  thereof  by  the  Lynch  Returning 
Board.  He  asks  the  court  to  take  judicial  notice  that  the  Lynch 
Returning  Board  was  the  legal  returning  board;  that  they  had  received 
and  canvassed  tiie  returns  from  the  Sixth  Judicial  Distrct,  that  they 
had  reported  in  his  favor  and  against  the  defendant,  and  that  Governor 
Kellogg's  commission  to  him  was  based  upon  this  favorable  report  of 
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the  Lynch  Returning  Board.  Besides  all  this  he  demands  the  excla- 
fioD  of  all  the  testimony  offered  by  the  defendant  to  disprove  the  pre- 
sumptions Trhich  he  claims  in  his  favor,  and  to  disprove  the  facts  of 
vfaich  he  contends  this  court  mnst  take  judicial  cognizance*  In  these 
extraordinary  pretensions  he  was  maintained  by  the  jadge  of  the 
Superior  District  Court  and  by  the  majority  of  this  court. 

With  all  due  respect  for  the  views  of  my  learned  associates,  I  feel 
eoDstrained  to  .differ  with  them  in  the  conclusiou  to  which  they  have 
arrived,  and  for  the  reasons  stated  I  dissent  in  this  case. 

Behearing  refused. 


No.  4635. 

Fred.  Collin  v.  J.  W.  Knoblock,  J.  W.  Knoblock  v.  Frei>.  Col- 
lin.    (Consolidated). 

Undor  the  intrusion  into  office  act.  it  docs  not  appear  that  antboritj'  was  couferred  upon  the 
conrts  to  no  beyond  an  investij^ation  of  the  titles  set  up  b^'  the  contestants  for  the  office 
in  controverey. 

A  review  of  all  the  casen  adjudicated  by  thie  court  under  the  intrusion  act  \nU  show,  that, 
in  every  instance,  not  one  will  be  found  which  dex>eDded  for  its  solution  upon  the  inquiry 
as  to  which  of  the  coiit-estants  obtained  the  larger  number  of  votes. 

The  a4ja8tment  and  compilation  of  election  returns,  de termini n<;  the  number  of  legal  and 
ille/^l  votes  cast  for  each  candidate,  declaring  the  result  of  an  election  and  iumishing 
the  successful  candidate  with  the  proper  certificate,  in  short  superintending  and  con- 
trolling all  the  details  of  an  election  belong  properly  to  the  political  department  of  the 
Government. 

It  is  only  under  the  statutory  provision  of  18."^,  that  courts  can  proceed,  in  relation  to  parish 
offices,  and  through  the  agency  of  Juries,  to  supervise  the  counting  of  votes,  correct  cal- 
cuhitlons,  parge  the  polls  of  illegal  votes,  ascertain  and  establish  majorities.  It  is  con- 
fined to  cases  where  no  commissionR  have  issued. 

The  subject  matter  of  proceedings  under  the  intrusion  act  is  widely  different  from  that  ot 
the  stataU'  of  185'>.  In  cases  under  the  intrusion  law,  courts  can  not  go  beyond  commis- 
sions legally  issued. 

Ko  authority  is  delegated  to  the  Judiciary  under  the  intrusion  act,  to  discuss,  modify  or 
abolish  the  official  returns  of  the  regular  State  returning  officers.  Such  a  right  can  not 
be  assamed  as  an  implied  power. 

With  the  character  of  laws  as  being  odi  ms,  or  entitled  to  favor,  courts  have  not  to  deal. 

This  court  will  take  judicial  cognizance  of  the  fact  that  on  the  fourth  day  of  December,  1873, 
the  date  of  the  Warmoth  commission  to  Knoblock,  the  official  returns  of  the  election  had 
not  t)een  promulgated,  and  therefore  that  the  issuing  of  the  commission  was  a  nullity. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.    Beitie,  J.     Louis  Bush,  Clay  Knoblock  aud  John  Billin, 
for  appellee.     J.  L.  Belden,  for  appellant.     T,  L,  Winder,  as  district 

attoniey. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Morgan. 

TaliaferrOi  J.  This  is  a  controversy  under  the  intrusion  act  for 
tbe  office  of  parish  judge  of  the  parish  of  Lafourche,  each  of  the 
coDtestants  claiming  to  have  been  elected  to  that  office  at  the  general 
election  held  in  November,  1872.  Judgment  was  rendered  in  favor  of 
Knoblock,  and  Collin  has  appealed. 
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Under  the  intrusion  into  office  act,  we  do  not  find  aathoritj  conferred 
upon  the  courts  to  go  beyond  an  investigation  of  the  titles  set  up  by 
the  contestants  for  the  office  in  controversy.  The  time  at  which  the 
law  was  enacted  and  the  circumstances  which  required  its  enactment 
show  clearly  that  it  contemplated  cases  only  where  the  parties  held 
adverse  muniments  of  title  importing  right  in  the  holders  to  the  office 
contended  for,  to  cases  where  each  of  the  parties  held  a  commissioo, 
or  where  one  of  the  litigants  claimed  by  certificate  of  election  and  the 
other  by  appointment,  exhibiting  his.  commission  and  setting  up  the 
Ineligibility  of  his  adversary.  The  intrusion  law  was  passed  in  October, 
1868.  Previous  to  and  subsequent  to  that  time  persons  were  frequently 
elected  to  offices  to  which  they  were  ineligible  by  reason  of  the  dis- 
abilities then  imposed  by  law  upon  them  from  having  been  active 
participants  in  the  late  rebellion.  Others,  claiming  these  offices  under 
appointment  and  holding  commissions  as  evidence  thereof,  could  resort 
to  this  law  to  have  these  conflicting  claims  judicially  decided.  Bat 
the  question  in  cases  of  that  class  was  simply  the  eligibity  of  one  of 
the  parties  and  the  validity  of  the  other's  commission.  We  think  a 
review  of  all  the  cases  a^udicated  by  this  court  under  the  intrusioD 
act  will  show  that  in  every  instance  the  issues  were  as  we  have  stated 
them,  and  that  no  case  will  be  found  which  depended  on  its  solatioa 
upon  the  inquiry  as  to  which  of  the  contestants  obtained  the  larger 
number  of  votes.  The  adjustment  and  compilation  of  election  re- 
turns, determining  the  number  of  legal  and  illegal  votes  cast  for  each 
candidate,  declaring  the  result  of  an  election  and  furnishing  the  sue- 
cessfal  candidate  with  the  proper  certificate ;  in  short,  superintend- 
ing and  controlling  all  the  details  of  an  election,  belong  primarily  and 
properly  to  the  political  department  of  the  government. 

This  court  in  the  case  of  the  State  v.  The  Judge  of  the  Second  Dis- 
trict Court,  13  Annual  I'O,  Judge  Spofford  being  the  organ  of  the  court, 
well  remarked :  '*  The  contesting  of  votes  is  not  a  judicial  function 
only  so  far  as  made  such  by  special  statute.  Indeed,  some  may  have 
gone  su  far  as  to  question  whether  this  is  not  wholly  a  matter  of  ad- 
ministration, which  can  not,  with  propriety,  be  referred  to  the  judicial 
tribunals  at  all.  At  any  rate  it  is  clear  that  such  tribunals  can  not 
usurp  any  greater  control  over  this  business  than  is  specially  imposed 
upon  them  by  law.  In  the  absence  of  a  statutory  authorization  they 
are  without  jurisdiction  of  the  matter  raiione  materics,^^ 

The  Legislature  of  this  State  did,  by  statute,  in  1855,  delegate  to 
the  district  courts  the  power  to  decide  through  the  agency  of  juries, 
contested  elections  in  regard  to  pari.^h  officers.  The  jury  in  such  cases 
has  the  right  to  determine  which  of  the  parties  is  entitled  to  the  office, 
or  to  refer  the  matter  again  to  the  people  to  be  settled  by  a  new  elec- 
tion.   Revised  Statutes,  pages  279,  280,  281,  282.     Under  this  statate 
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the  coart  and  jury  are  clothed  with  power  to  examiue  the  grounds  of 
the  contestation,  and  go  info  all  the  details  of  the  election  necessary  to 
ascertain  which  candidate  received  the  majority  of  the  legal  votes 
polled  at  the  election.  But  it  is  only  under  this  statute  tliat  courts 
can  proceed  to  supervise  the  counting  of  votes,  correct  calculations,, 
purge  the  polls  of  illegal  votes,  and  ascertain  and  establish  majorities. 
It  is  confined  to  cases  where  no  commissions  have  issued.  It  expressly 
requires  that  the  contestation  shall  commence  within  ten  days;  that 
it  shall  be  conducted  summarily,  and  directs  the  withholding  of  com- 
missions until  the  investigation  may  be  completed  and  the  result 
legally  proclaimed. 

The  subject  matter  of  proceedings  under  the  intrusion  act  is  widely 
dififerent  from  that  of  the  statute  of  1855.  In  cases  under  the  intru- 
sion law  courts  can  not  go  behind  commissions  legally  issued.  To  de- 
termine the  validity  of  a  commission  they  can  not  under  this  act  go 
beyond  the  returns  and  report  of  the  legal  returning  officers  for  all 
the  elections  of  the  State.  The  returns  made  by  a  legal  State  Board 
and  officially  promulgated  by  that  Board  as  the  general  returning 
officers  for  the  State  at  large,  constitutes  the  basis  upon  which  the 
€k>vernor  is  authorized  to  issue  commissions.  These  returns  are,  by  the 
act  of  sixteenth  March,  1870,  made  ''prima  facie  evidence  in  all  courts 
of  justice  and  before  all  civil  officers  until  set  aside,  after  a  contest 
according  to  law  of  the  right  of  any  person  named  therein  to  hold 
and  exercise  the  office  to  which  he  shall  by  such  return  be  declared 
elected."  f 

This  prima  facie  evidence,  it  is  provided,  may  be  rebutted  and  set 
aside;  but  this,  we  apprehend,  could  only  be  done  by  proceedings 
under  the  statute  of  1855.  No  authority  is  delegated  to  the  judiciary 
under  the  intrusion  act  to  discuss,  modify  or  abolish  the  official  returns 
of  the  regular  State  returning  officers. 

As  we  have  already  said,  it  is  well  settled  that  the  judiciary  have  no 
warrant  of  authority  to  exercise  jurisdiction  in  matters  of  elections 
unless  it  be  expressly  delegated  by  the  co-ordinate  branch  of  the  Gov- 
ernment controlling  the  political  department,  and  no  express  authority 
is  granted  under  the  intrusion  act  to  inquire  into  the  correctness  of 
election  returns  officially  promulgated  by  the  legal  returning  officers.. 
Such  a  right  can  not  be  assumed  as  an  implied  power. 

The  act  of  1870,  numbered  100,  approved  March  16,  J 870,  is  the  gen- 
eral law  under  which  the  elections  held  at  the  general  election  in 
November,  1872,  were  conducted,  and  which  controlled  as  to  the  for- 
malities of  revising  and  compiling  the  returns  from  every  part  of  the 
State  and  the  making  and  promulgating  the  final  report. 

It  may  be  remarked  here  that  in  the  case  we  have  referred  to  in 
13  Annual  90,  it  was  held  by  Judge  Spofford  that  out  of  the  parish  of 
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Orleans  there  was  no  law  providing  for  a  judicial  scrutiny  into  the 
votes  for  any  other  than  "  parish  officers." 

With  the  character  of  laws  as  being  odious  or  entitled  to  favor,  courts 
have  not  to  deal.  If  the  statute  of  1870  is  liable  to  grave  criticism  it 
is  no  fault  of  the  judicial  tribunals.  It  is  not  for  them  to  declare  it 
infamous  even  if  it  be  so.  But  it  is  their  duty  to  give  it  effect  as  a  law 
wherever  its  provisions  apply. 

Under  the  views  we  have  expressed  we  conclude  that  in  this  action, 
under  the  intrusion  act,  the  court  a  qua  have  improperly  gone  into  the 
inquiry  in  regard  to  the  details  of  the  election  held  in  the  parish  of 
Lafourche  in  November,  1872,  and  the  correctness  of  the  official  returns 
promulgated  by  the  returning  officers  for  the  State.  The  contest  is 
therefore  limited  to  the  simple  question  of  which  of  the  contestants 
holds  the  legal  and  valid  commission.  Knoblock  presents  a  commis- 
sion issued  by  H.  C.  Warmoth,  Governor,  on  the  fourth  of  December, 
1872.  IJis  competitor,  a  commission  issued  to  him  by  P.  B.  S.  Pinch- 
back  on  the  17th  of  December,  1872.  We  take  judicial  cognizance  of 
the  fact  that  on  the  fourth  day  of  December,  1872,  the  date  of  the 
Warmoth  commission  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  tliat  the  issuing  the  commission  was  a  nul- 
lity. The  other  commission  is  not  liable  to  this  objection  and  bears 
prima  fade  proof  o<  its  validity  and  must  be  recognized. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  and  adjudged  that  there  be  judgment  in  favor  of  Frederick 
Collin ;  that  he  be  decreed  entitled  to  exercise  the  duties  of  the  office 
of  parish  judge  of  the  parish  of  Lafourche,  and  in  that  capacity  to 
receive  the  salary  and  emoluments  thereunto  appertaining.  It  is 
further  ordered  that  J.  W.  Knoblock  pay  costs  in  both  courts. 


Wyly,  J.,  dissenting:  Collin  v.  Knoblock,  No.  4635;  Franklin  v. 
AUain,  No.  4634;  Nicol  v.  Webre,  No.  4633;  Comeaux  v.  Leblanc, 
No.  4632. — In  each  of  these  cases  I  dissent,  for  the  reasons  given  in  my 
dissenting  opinion  in  the  case  of  the  State  ex  rel.  J.  M.  Bonner  v.  B. 
L.  Lynch,  this  day  decided. 


H.  Franklin  v.  L.  S.  Allain,  No.  4634 ;  Charles  Nicol  v.  L.  A.  Webre,  No.  4633  :  L.  Comeaux 
V.  E.  E.  Loblanc,  No.  4632.  Tliese  ctkees  from  the  Fifteenth  Judicial  District  Coart,  parish 
of  Lafourche,  are  similar  to  that  of  CoUin  v.  Knoblock,  here  reported  in  fall,  and  the  reasons 
assigned  for  the  decisions  are  the  same.    Mr.  Justice  Wyly  dissenting.— RfirORTBK. 
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No.  4C47.                                                       I  gj 
State  ex  rel.  John  M.  Bonner  v.  B.  L.  Lynch.  ' 

'The  defendant  having  been  returned  by  the  lej^al  returning  board  of  the  State  as  elected 
judge  of  the  Fourth  District  Court  of  New  Orleans,  and  upon  that  return  the  Acting 
Governor  having  issued  a  commission  to  him  according  to  law,  it  can  not  be  said  that 
one  holding  an  office  under  such  a  commission  has  intruded  into,  or  unlawfully  holds  the 
office. 

No  statute  conferring  upon  the  courts  the  power  to  try  cases  of  contested  elections  or  title 
to  office,  authorizes  them  to  revise  the  action  of  the  returning  1)oard. 

The  only  power  the  courts  have  under  the  intrusion  into  office  law  is  to  decide  if  one  or 
neither  of  the  contest-ants  has  a  legal  title  to  the  office,  and  the  commission  of  each  is 
the  evidence  of  that  fjact. 

APPEAL  from  the  Superior  District  Conrt,  parish  of  Orieans.  Haw- 
Jcin8,  J.  A.  P.  Field,  Attorney  General.  H.  J,  Grover,  W.  M. 
Randolph  J  John  H.  New,  for  relator  and  appellant.  S,  Filleul,  H.  O. 
Dibble  and  W,  JR.  CooUy,  for  respondent  and  appellee. 

Jnstices  concurring:     Ludeling,  Taliaferro,  Howell,  Morgan. 

Taliaferko,  J.  This  is  a  suit  brought  under  the  intrusion  act,  in  the 
name  of  John  M.  Bonner,  alleging  that  at  the  general  election  held  in 
November,  1872,  he  was  elected  Judge  of  the  Fourth  District  Court,  of 
New  Orleans,  having  received  a  plurality  of  the  votes  polled  for  that 
oflSce,  there  having  been  three  candidates,  T.  J.  Cooley,  B.  L.  Lynch,  the 
defendant,  and  himself.  That  notwithstanding  he  was  duly  elected  to 
said  office  and  commissioned  by  H.  C.  Warmoth,  Governor  of  the 
State,  the  defendant  has  intruded  into  and  taken  possession  of  the  said 
office,  and  is  unlawfully  holding  and  exercising  the  duties  thereof. 
Me  prays  to  be  recognized  as  Judge  of  said  Fourth  District  Court, 
and  to  be  put  into  possession  of  the  same }  that  the  defendant  be 
decreed  an  usurper  of  that  office  and  his  pretensions  thereto  be  rejected 
and  not  allowed. 

The  defendant  excepted  to  the  proceeding  taken  against  him  by  the 
relator  on  several  grounds,  among  which  are  the  following: 

That  the  relator  shows  no  cause  of  action ;  that  the  matters  alleged 
are  not  of  judicial  cognizance  -,  that  the  contesting  of  votes  is  not  a 
judicial  function,  and  the  court  is  without  jurisdiction  ratione  materiw ; 
that  the  statute  under  which  the  relator  aims  to  proceed  does  not 
•embrace  his  case;  that  he  is  therefore  without  a  standing  in  court. 

The  defendant  answered  by  a  general  denial.  He  alleges  that  he 
"was  duly  elected  to  the  office  claimed  by  the  relator,  and  returned 
elected  by  John  Lynch,  James  Longstreet  and  George  E.  Bovee,  the 
board  of  returning  officers,  and  in  pursuance  thereof  that  he  was  duly 
commissioned  by  the  Acting  Governor,  P.  B.  S.  Pinchback. 

The  exceptions  were  sustained  and  the  suit  dismissed.  The  relator 
lias  appealed. 

The  relator  shows  a  commission  from  Governor  H.  C.  Warmoth, 
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dated  the  thirtieth  of  November,  1872.  The  defendant  produces  a 
commission  from  Acting  Governor  Piochback,  dated  the  sixteenth  of 
December,  1872. 

We  decided  in  the  case  of  Kennard  t;.  Morgan,  and  again  in  the  case 
of  Hughes  V,  Pipkin,  that  the  board  of  returning  officers  composed  of 
John  Lynch,  George  E.  Bovee,  James  Longstreet  and  Jacob  Hawkins, 
was  the  legal  returning  board  of  the  State  at  the  late  November  elec- 
tion. That  board,  it  appears,  returned  the*  defendant,  Lynch,  as 
elected  judge  of  the  Fourth  District  Court  of  New  Orleans,  and  upon 
that  return  the  Acting  Governor  issued  a  commission  to  him  according 
to  law.  One  holding  an  office  under  such  a  commission  can  not  be 
said  to  have  intruded  into  or  to  unlawfully  hold  the  office.  But  it  is- 
said  that  the  returns  are  only  jprima  fade  proof  of  the  results  of  the 
election.  That  is  true.  The  question,  however,  as  to  the  election  o^ 
officers  is  a  political  question,  and  courts  of  justice  have  jurisdiction 
over  them  only  bo  far  as  the  political  department  may  have  authorized 
them  to  exercise  jurisdiction.  If  there  were  no  statute  authorizing 
the  trial  of  contested  election  cases  before  courts,  they  would  be  with- 
out authority  to  do  so.    13  An.  90. 

No  statute  conferring  upon  the  courts  the  power  to  try  cases  of  con- 
tested elections  or  title  to  office  authorizes  them  to  revise  the  action  of 
the  returning  board.  If  we  were  to  assume  that  prerogative,  we 
should  have  to  go  still  further,  and  revise  the  returns  of  the  super^ 
visors  of  elections,  examine  the  right  of  voters  to  vote,  and,  in  short, 
the  courts  would  become  in  regard  to  such  cases  mere  offices  for  count- 
ing, compiling  and  reporting  election  returns.  The  Legislature  has 
seen  proper  to  lodge  the  power  to  decide  who  has  or  has  not  been 
elected  in  the  returning  board.  It  might  have  conferred  that  power 
upon  the  courts,  but  it  did  not.  Whether  the  law  be  good  or  bad,  it 
it  is  our  duty  to  obey  its  provisions,  and  not  to  legislate. 

The  only  power  the  courts  have  under  the  intrusion  into  office  law 
is  to  decide  if  one  or  neither  of  the  contestants  has  a  legal  title  to  the 
office,  and  the  commission  of  each  is  the  evidence  of  that.  It  is  alleged 
in  the  relator's  petition  that  B.  L.  Lynch  was  returned  as  elected  to 
the  office  of  Judge  of  the  Fourth  District  Court,  and  that  he  was  com- 
missioned by  the  Governor.  Having  no  power  to  revise  the  action  of 
the  board  of  returning  officers,  we  have  nothing  to  do  with  the  reasons 
or  grounds  upon  which  they  arrived  at  their  conclusion. 

Admitting  everything  alleged  in  the  petition  to  be  true,  it  appears 
that  B.  L.  Lynch  was  returned  by  the  legal  returning  board  as  havings 
been  duly  elected  Judge  of  the  Fourth  District  Court  of  New  Orleans, 
and  commissioned  thereupon  by  the  acting  Governor  of  the  State,  and> 
therefore,  it  is  shown  that  the  petition  discloses  no  cause  of  action. 

For  these  reasons,  and  for  those  we  have  given  more  at  large  in  the 
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"Case  of  Collin  v.  Knoblock,  just  decided,  we  think  the  defendant  enti- 
tled to  judgment  in  his  favor.  It  is  therefore  ordered,  adjudged  and 
•decreed  that  the  judgment  of  the  District  Court  be  affirmed  with  costs. 


Wtly,  J.,  dissenting.  This  is  a  suit  brought  by  the  Attorney  Gen- 
•eral  under  the  **  intrusion  act'*  in  the  name  of  the  State,  with  John  M. 
Bonner  joined  as  plaintiff,  against  the  defendant,  B.  L.  Lynch,  to  ex- 
-clurle  him  from  the  office  of  Judge  of  the  Fourth  District  Court,  on  the 
ground  that  he  usurped,  intruded  into  and  unlawfully  holds  paid  office, 
-and  to  have  said  Bonner  declared  entitled  to  said  office  and  inducted 
into  the  same. 

The  petition  alleges  that  Lynch  is  a  usurper ;  that  he  claims  to  hold 
•said  office  under  color  of  a  commission  from  acting  Governor  Pinchback, 
dated  sixteenth  December,  1872,  based  on  what  purports  to  be  the 
returns  of  election  held  in  the  city  of  New  Orleans  on  the  fourth  of 
November,  1872,  and  published  in  the  New  Orleans  Republican  of  the 
fifteenth  December,  1872,  over  the  signature  of  John  Lynch,  James 
Longstreet  and  George  E.  Bovee,  acting  as  a  board  of  returning 
•officers. 

It  further  alleges  that  the  said  commission  was  issued  to  the  said  B.  L. 
Lynch  through  error,  and  was  based  on  incorrect  returns  of  said  elec- 
tion ',  that  at  said  election  B.  L.  Lynch  was  not  elected  by  a  plurality 
of  the  votes  polled,  but  that  John  M.  Bonner,  who  is  joined  as  plaintiff 
in  the  action  was  j  that  the  office  of  Judge  of  the  Fourth  District  Court 
legally  and  of  right  belongs  to  John  M.  Bonner,  and  that  he  is  the 
proper  person  to  perform  the  duties  and  draw  the  salary  of  said  office. 

It  alleges  that  the  election  that  was  held  in  the"  city  of  New  Orleans 
on  the  fourth  of  November,  1872,  was  conducted  in  accordance  with 
law  and  was  free  from  violence,  disturbance  or  undue  influence  of  any 
kind ;  that  at  said  election,  John  M.  Bonner  received  14,033  legal  votes, 
B.  L.  Lynch  12,834  votes,  and  Thomas  J.  Cooley  9554  votes,  and  that 
John  M.  Bonner,  having  received  a  plurality  of  1167  votes,  was  lawfully 
elected  judge  of  the  Fourth  Distiict  Court  for  the  parish  of  Orleans. 

The  petition  then  goes  into  details,  and  avers  that  four  hundred 
and  ninety-nine  good  and  legal  votes  were  deposited  in  the  ballot 
box  for  John  M.  Bonner,  but  were  not  counted  by  the  Supervisor 
of  Registration  and  Commissioners  of  Election,  and  placed  on  the 
sworn  lists  and  statements  to  be  forwarded  to  the  Governor  and  can- 
vassed by  the  Returning  Officers ;  that  twenty-five  of  these  votes  were 
excluded  from  the  count  because  the  name  of  the  co-plaintiff  was  mis- 
spelt or  the  initials  not  properly  given,  and  four  hundred  and  seventy- 
four  ballots  were  excluded  on  the  alleged  ground  that  the  number  of 
:tlie  precinct  or  ward  was  not  written  or  printed  on  the  outside  fold 
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thereof;  that  the  absence  of  this  formality  did  not  authorize  the 
Supervisor  of  Registration  and  the  Commissioners  of  flection  to  refuse- 
to  count  these  ballots  after  they  had  been  voted  and  placed  in  the 
ballot-box  ;  that  of  the  ballots  thus  excluded  four  hundred  and  seven- 
teen were  on  what  was  known  as  the  Duvigneaud  Ticket,  whereon 
John  M.  Bonner  was  the  candidate  for  Judge  of  the  Fourth  District 
Court,  and  fifty -seven  were  on  what  was  called  the  Haley  Ticket ;  that 
the  co-plaintiff  is  now  entitled  to  have  these  four  hundred  and  ninety- 
nine  ballots  counted  and  added  to  the  other  votes  received  by  him. 
The  Commissioners  of  Election  and  Supervisor  of  Registration  further 
erred  in  counting  and  not  excluding  the  ballots  found  in  poll  eight,  of 
the  Third  Ward ;  that  a  simple  inspection  of  this  ballot  box  conclu- 
sively showed  that  it  had  been  stuffed ;  that  the  proper  affidavits  and 
the  requisite  legal  proof  were  made  for  the  exclusion  of  this  poll,  and 
this  poll  should  have  been  excluded  from  the  count  of  votes  and  the 
final  canvass  by  the  Returning  Officers;  that  by  improperly  including 
this  poll  eight  of  the  Third  Ward  in  the  count  and  canvass,  three  hun- 
dred and  forty-two  votes  were  added  to  the  number  received  by  the 
defendant,  B.  L.  Lynch,  which  should  have  been  excluded  altogether. 

But  that,  leaving  out  the  four  hundred  and  ninety-nine  ballots  that 
were  deposiu^d  in  the  ballot  box  for  J.  M.  Bonner,  and  not  counted, 
which  should  have  been  added  to  the  vote  received  by  him,  and  count- 
ing for  B.  L.  Lynch  the  three  hundred  and  forty- two  ballots  found  in 
poll  eight  of  the  Third  Ward,  which  should  have  been  excluded  and 
not  counted,  J.  M.  Bonner  still  received  a  plurality  of  the  votes  cast 
of  more  than  six  hundred. 

The  petition  further  alleges  that  the  returns  of  election  compiled  by 
John  Lynch y  James  Longstreet  and  George  E.  Bovee,  and  published 
in  the  New  Orleans  Republican  of  fifteenth  December,  1872,  are  wholly 
incorrect  and  untrue;  that  by  said  returns  B.  L.  Lynch  is  stated  to 
have  received  twelve  thousand  nine  hundred  and  forty-five  votes, 
Thomas  J.  Cooley  eight  thousand  nine  hundred  and  seventy-two  votes 
and  J.  M.  Bonner  twelve  thousand  five  hundred  and  seventy-three 
votes.  But  this  is  not  a  true  and  correct  compilation  and  canvass  of 
the  votes  cast  for  these  respective  parties,  according  to  the  sworn  list 
or  statement  made  by  the  supervisors  of  registration;  that  the  said 
Lynch,  Longstreet  and  Bovee,  acting  as  returning  officers,  arbitrarily 
and  without  authority  of  law  neglected  and  refused  to  make  a  full 
and  complete  canvass  of  the  votes  cast,  but  without  any  proper  evi- 
dence or  just  cause  excluded  from  their  returns  the  entire  ballots  of 
several  polls  which  they  refused  to  canvass. 

The  petition  avers  that  the  only  poll  out  of  the  one  hundred  and 
fifteen,  into  which  the  precincts  of  the  parish  of  Orleans  wore  divided, 
fur  which  there  was  legal  cause  for  exclusion  of  votes  was  poll  eight 
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Third  Ward  ;  tliat  the  said  Lynch,  Longstreet  and  Bovee  should 
have  excluded  from  their  canvass  the  votes  of  this  poll,  bat  did  not;, 
that  there  was  no  legal  cause  for  the  exclusion  of  the  votes  of  any 
other  poll,  and  that  they  did  not  have  in  their  possession  any  legal 
evidence,  such  as  would  justify  them  in  excluding  from  their  canvass 
the  votes  of  any  other  poll.  These  returning  officers  arbitrarily 
excluded  from  their  canvass  the  ballots  of  certain  polls  in  the  Second, 
Third,  Fourth  and  Twelfth  Wards,  and  the  petition  gives  the  number 
of  votes  excluded  and  not  canvassed  in  each  of  these  and  the  other 
wards. 

The  petition  also  avers  that  John  M.  Bonner  was  appointed  and  duly 
commissioned  on  the  thirtieth  of  November,  1872,  as  Judge  of  the 
Fourth  District  Court,  vice  Judge  Th^ard,  who  had  resigned }  that  he 
accepted  said  appointment  and  acted  thereunder ;  that  subsequent  to 
said  appointment  Governor  Warmoth  became  satisfied  that  the  co- 
plaintiff,  John  M.  Bonner,  bad  received  the  plurality  of  the  votes  cast 
at  the  election  for  the  office  of  Judge  of  the  Fourth  District  Court,  and 
Issued  a  commission  to  him  to  that  effect  on  the  fifth  of  December, 
1872;  that  these  commissions  were  in  due  form,  and  that  said  Bonner 
was  acting  under  the  same  when  he  was  illegally  and  forcibly  ejected 
from  said  office  on  the  sixteenth  of  December,  1872;  and  that  said  H. 
Lynch  has  been  usurping  and  unlawfully  exercising  the  functions 
and  drawing  the  salary  of  the  office  of  Judge  of  the  Fourth  Disliict 
Court  since  said  date. 

These  are  the  averments  of  the  petition. 

In  bar  of  the  action  the  defendant  pleaded  the  exceptions  that  the 
petition  discloses  no  cause  of  action  ;  that  the  matters  alleged  are  not 
of  judicial  cognizance;  that  the  contesting  of  votes  is  not  a  judicial 
function;  therefore  the  court  is  without  jurisdiction  raiione  maferlw ; 
and  that  this  suit  is  not  authorized  by  the  intrusion  act,  under  which 
it  was  brought. 

On  these  exceptions  the  case  was  dismissed  in  the  court  below,  and 
it  was  brought  to  this  court  on  appeal. 

I  have  stated  the  averments  of  the  petition  fully,  because  the  defense 
is  that  the  petition  discloses  no  cause  of  action. 

Taking  the  allegations  of  the  plaintiffs  to  be  true  (as  we  must  in 
this  trial)  I  think  they  show  a  good  cause  of  action. 

The  law  under  which  the  suit  was  brought,  to  wit :  act  No.  156'  of 
the  acts  of  1868,  is  remedial  and  should  therefore  be  construed  liberally. 

But  giving  the  statute  tlie  strictest  construction,  in  my  judgment,  it 
fully  covers  the  case  presented  for  examination. 

The  purpose  of  the  statute,  as  expressed  in  the  title,  is  to  provide 
a  remedy  against  usurpations  and  intrusions  into,  or  the  unlawfully 
holding  or  exercising  a  public  office  or  franchise.'*    It  authorizes  a  suit 
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I  »to  be  brought  by  the  Attorney  General  in  the  name  of  the  State 

j  **when  any  person  usarps,  intrudes  into,  or  unlawfully  holds  any 

I  public  oflBce." 

It  provides  that  service  shall  be  made  as  in  other  civil  suits^  that 
^*  the  answer  shall  be  filed  within  legal  delays,  and  such  cases  shall  be 
tried  in  preference  over  all  other  cases,  without  being  fixed  for  trial 
after  issue  joined/'  It  authorizes  the  Attorney  Greneral  to  join  as 
plaintiff  the  person  interested,  and  ''  in  addition  to  the  statement  of 
the  cause  of  action  he  may  also  set  forth  in  the  complaint  the  name  of 
the  person  rightfully  entitled  to  the  office,  with  a  statement  of  his 
right  thereto  j*'  and  'Mf  the  judgment  be  against  the  defendant,  and 
rendered  upon  the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  favor  of  such  person,  he  shall  be  entitled,  after  taking 
the  oath  of  office  and  otherwise  complying  with  the  requirements  of 
law,  to  take  upon  himself  the  execution  of  the  office;  and  it  shall  be 
his  duty  immediately  thereafter  to  demand  of  the  defendant  in  the 
action  all  the  books  and  papers  pertaining  to  said  office." 

It  occurs  to  me  that  nothing  is  plainer  than  that  the  law  authorizes 
the  suit  now  before  the  court ;  that  it  expressly  provides  the  remedy 
which  the  plaintiffs  seek  in  their  petition.  If  all  the  allegations  of 
the  petition  be  true,  (and  such  must  be  conceded  on  the  trial  of  these 
exceptions,)  6.  L.  Lynch  is  unlawfully  holding  the  office  of  Judge  of 
the  Fourth  District  Court,  and  John  M.  Bonner  is  *'  rightfully  entitled" 
to  the  same.  The  law  expressly  authorizes  the  inquiry  raised  in  the 
petition  whether  Lynch  or  Bouner  is  '*  rightfully  entitled''  to  the  office. 
This  rightfulness  depends  not  upon  the  question  who  holds  the  cer- 
tificate of  the  Board  of  Canvassers,  but  upon  the  question  who  was 
elected  by  the  people.  The  constitution  requires  the  district  judges  to 
be  elected ;  and  if  Lynch  in  fact  was  not  elected,  although  holding  the 
certificate  of  the  Returning  Board,  he  is  not  rightfully  entitled  to  the 
office  and  is  unlawfully  holding  the  same." 

**  A  person  derives  his  title  to  an  office  by  his  election,  and  not  by 
his  commission ;  and  if  he  holds  and  exercises  the  functions  of  an  office 
without  having  been  legally  elected,  it  is  an  unlawful  holding,  and  he 
may  be  ousted  at  the  instance  of  the  State  notwithstanding  his  com- 
mission." Bashford  v,  Barstow,  4  Wis.,  567 ;  State  ex  rel.  Attorney 
General  v.  Steers,  44  Missouri,  223. 

In  order,  therefore,  to  determine  who  is  rightfully  entitled  to  the 
office,  it  is  necessary  to  look  behind  the  certificate  of  the  Returning 
Board,  because  the  allegations  (which  must  be  taken  as  true)  are,  that 
the  canvass  was  illegal,  that  the  certificate  is  untrue,  and  that  Bonner 
received,  at  least,  six  hundred  more  legal  votes  than  Lynch  and  was 
actually  elected. 
Now,  the  important  question  is,  can  the  court  look  beyond  the  cer- 
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tificate  of  the  Retarning  Board  Y  If  we  can  Dot^  tbere  is  an  end  of  the 
case }  if  we  can,  the  peremptory  exceptions  must  be  overruled  and  the 
case  remanded  to  the  lower  court  for  trial  on  the  merits.  As  far  as  my 
examination  extends  all  the  anthoritieft  seem  to  agree  that  the  duties 
of  the  Returning  Board  or  the  Board  of  Canvassers  are  ministerial  and 
not  judicial;  and  such  being  the  case,  the  legality  of  their  canvass 
can  be  examined  into  by  the  courts. 

Mayo  v.  Freeland,  10  Mo.  629;  State  v.  Harrison,  3d  Mo.  540;  State 
t;.  Rodman,  43  Mo.  256;  Ex  parte  Heath,  3  Hill  42;  Bower  v.  O'Brien, 
2Ind.  423;  People  v.  Hilliard,  29  HI.  4J3;  People  v.  Jones,  19  Ind. 
357;  Ballou  v.  York.  13  Shep.  419;  Thomson  v.  Circuit  Judge,  9  Ala. 
338;  People  v.  Kilduflf,  15  lU.  492;  O'Farrel  v.  Colby,  2  Mian.  180; 
Peoples.  Van  Cleve,  1  Mich.  362;  People  v.  Van  Slyck,  4  Cow.  297; 
Morgan  i;.  Quackeubosh,  22  Barb.  72;  Disben  t;.  Smith,  10  lo^a,  212; 
People  r.  Cook,  14  Barb.  259;  4  Seld.,  S.  C.  67;  Hart  v.  Harvey,  32 
Barb.  55;  Attorney  General  v,  Barstow,  4  Wis.  567;  Attornuy  General 
V.  Eli,  4  Wis.  420;  State  v.  Governor,  r  Dutch  331 ;  State  v.  Clerk  of 
the  Passaic,  1  Dutch  354;  Marshall  v.  Kerns,  2  Swan  68;  Peoples. 
Pease,  27  N.  Y.  45 ;  Head's  case,  25  111.  325. 

The  intrasion  law,  as  we  have  seen,  authorizes  the  Attorney  General 
to  bring  a  suit,  like  the  one  at  bar,  "  when  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  any  public  office  or  franchise;"  and  it 
permits  the  inquiry  to  be  made,  ^*  who  is  rightfully  entitled''  to  the 
office? 

Here  I  think  the  law  has  given  the  plaintiffs  in  this  case  ample 
power  to  bring  and  prosecute  this  suit,  because  it  clearly  authorizes  a 
suit  of  this  character  **  when  any  person"  shall  *' unlawfully  hold  any 
office  "  in  this  State. 

With  this  law  in  force,  can  we  say  there  is  no  relief  for  the  plaintiff! 
I  think  not.  With  the  btrictest  construction,  the  '•  Intrusion  Act,"  in 
my  judgment,  furnishes  the  State  ample  means  to  oust  the  defendant, 
who  is  accused  of  unlawfully  holding  the  office  of  Judge  of  the  Fourth 
District  Court,  which  accusation  must  be  regarded  as  true  for  the  pur- 
poses of  this  trial.  But  where  do  we  find  the  law  putting  the  frauds 
and  the  illegal  canvass  of  the  returning  board  beyond  the  reach  of 
judicial  inquiry!  Where  is  the  law  authorizing  it  to  disregard  the 
will  of  the  people  and  set  up  its  own  arbitrary  decision,  the  correctness 
of  which  cannot  be  inquired  into  ! 

There  is  no  such  law  to  be  found.  If  there  were,  the  members  of 
this  board  would  be  the  masters,  not  the  servants  of  the  people.  The 
only  powers  of  this  board  are  found  in  act  No.  100  of  the  acts  of  I87O9 
the  act  creating  it.  This  statute  will  be  searched  in  vain  to  find  the 
extraordinary  powers  claimed  in  oehalf  of  this  returning  board.  Not 
one  word  will  be  found  in  that  law  placing  the  illegal  acts  ot  that  board 
18 
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beyond  the  reach  of  judicial  inqairy.  On  the  contrary,  after  defining 
the  duties  of  these  ministerial  officers  the  statute  declares  that:  ''The 
returns  of  the  elections  thus  made  and  promulgated  shall  be  prima 
facie  evidence  in  all  courts  of  justice  and  before  all  civil  officers,  until 
set  aside,  after  a  contest  according  to  law  of  the  right  of  any  person 
named  therein  to  hold  and  exercise  the  office  to  which  he  shall  by 
such  return  be  declared  to  bo  elected." 

In  the  face  of -this  language  how  can  it  be  pretended  that  the  returns 
of  this  board  can  not  be  set  aside  by  the  courts  in  a  contest  according 
to  law? 

Is  not  a  suit  under  the  ''  intrusion  act "  a  contest  according  to  law,  by 
which  the  State  can  inquire  whether  any  of  her  offices  are  usurped,, 
intruded  into,  or  unlawfully  held  Y 

In  this  proceeding  the  State  simply  proposes  to  inquire  whether 
Lynch  unlawiuUy  holds  the  office  of  judge  of  the  Fourth  District 
Court,  alleging  that  he  did  not  receive  a  plurality  of  the  legal  votes 
cast,  and  therefore  was  not  elected.  Now,  there  is  no  doubt  the  ''in- 
trusion act"  permits  the  State  to  make  the  inquiry  and  it  authorizes 
the  court  to  decide  whether  Lynch  is  ''rightfully  entitled"  to  the 
office ;  that  is,  whether  he  actually  received  a  plurality  of  the  legal 
votes  cast. 

The  right  of  the  State  to  recover  in  this  case  in  no  manner  depends 
upon  the  strength  of  Bonner^s  title. 

But  under  the  law  the  Attorney  General  had  the  right  to  join  him  as 
plaintiff  and  set  up  in  the  petition  a  statement  of  his  right  to  the 
office.  Now,  what  is  the  attitude  of  the  defendant  in  this  oaset 
By  his  exceptions  he  admits  that  he  did  not  receive  a  plurality  of  the 
legal  votes  cast ;  he  admits  that  he  received  the  certificate  of  election 
by  the  arbitrary  and  illegal  canvass  of  the  returning  board }  that  his 
commission  issued  to  him  through  error;  that  Bonner  was  elected  and 
is  rightfully  entitled  to  the  office.  But  still  he  contends  that  in  the 
face  of  all  these  admissions  there  is  no  law  in  Louisiana  by  which  he 
can  be  ejected  from  the  office  he  confessedly  usurps  and  unlawfully 
holds. 

If  such  were  the  case  it  would  be  a  burning  shame  and  a  disgrace  to 
Louisiana. 

In  my  judgment  the  law  is  ample  to  give  all  the  relief  which  the 
plaintiffs  claim  at  our  hands.  In  this  opinion  I  am  not  alone,  but  I 
am  supported  by  high  authority,  viz :  the  Supreme  Courts  of  New 
York  and  CHlifornia,  where  the  same  statute  prevails.  Indeed,  our 
Legislature  in  1868  borrowed  the  intrusion  act  from  New  York,  copy- 
ing it  word  for  word,  as  will  be  seen  by  examining  the  second  volume 
of  the  Revised  Statutes  of  New  York  of  1852,  page  554,  paragraph  432. 

Now  when  the  Legislature  borrowed  the  law,  is  it  not  fair  to  presume 
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it  intended  the  law  to  be  constrned  as  its  language  plainly  indicates 
its  purpose  to  be,  and  as  it  was  understood  and  interpreted  by  the 
Supreme  Court  of  New  York. 

In  the  People  v.  Pease,  27  N.  Y.  45,  the  court  say :  **  An  action  is 
prescribed  in  the  nature  of  a  quo  warranto,  to  determine  as  well  the 
question  of  usurpation  of  the  person  in  office  as  the  claim  of  the 
person  asserting  his  right  thereto. 

''In  this  action  the  determination  disposes  as  well  of  the  public 
interest  as  the  private  right.  It  is  not  of  so  much  importance  so  far 
AS  the  public  is  concerned,  which  of  two  claimants  shall  discharge  the 
duties  of  an  office ;  but  the  private  right  of  an  individual  to  the  fees 
and  emoluments  of  an  office  is  properly  and  legitmately  the  subject  of 
Judicial  cognizance,  and  to  adjudicate  upon  this  right  it  becomes  essen- 
tial to  determine  who  was  legally  and  duly  elected  or  appointed  to  it, 
and  who  is  entitled  to  discharge  its  duties  and  receive  and  enjoy  its 
fees  and  emoluments.  The  provisions  of  the  code,  in  reference  to  this 
action,  are  ample  to  cover  and  secure  as  well  the  interests  of  the 
public  as  the  private  rights  of  the  parties.  The  determination  of 
those  rights  necessarily  leads  to  an  investigation  into  the  title  of  the 
claimant  to  the  particular  office,  and  such  an  investigation  must  result 
in  a  determination  of  the  legality  of  the  election.         •        ♦        » 

'*  And  the  certificate  of  the  board  of  canvassers  authorized  to  can- 
vass the  votes  given  tor  an  elective  office,  is  made  evidence  of  the  elec- 
tion of  the  person  therein  declared  to  be  elected.  But  such  certificate  is 
only  prima  facie  evidence  of  the  title  of  the  person  receiving  it,  to  the 
office  therein  mentioned.  In  all  cases  where  the  proceeding  is  by  quo 
warranto,  or  in  an  action  of  that  nature,  it  is  held  that  such  proceeding 
is  instituted  to  try  the  right  to  the  office  directly,  and  it  is  compe- 
tent to  go  behind  the  certificate,  which  would  otherwise  be  conclusive, 
to  ascertain  the  real  facts  of  the  case.  (The  People  v.  Seaman,  5 
Debio  409;  People  v,  Fergnrson,  8  Cow.  102;  People  v.  Van  Slyck  4 
Cow.  297;  People  v.  Wail,  20  Wend.  12.)  ♦  ♦  ♦  ♦  • 
What  is  it  that  confers  title  to  the  office  and  the  legal  right  to  the 
reception  of  its  emoluments?  It  surely  is  the  fact  that  the  greatest 
number  of  qualified  voters  have  so  declared  their  wishes  at  an  election 
held  pursuant  to  law.  It  is  not  the  canvass  or  estimate,  or  certificate 
which  determines  the  right.  These  are  only  the  evidences  of  the 
right,  but  the  truth  may  be  inquired  into  and  the  right  ascertained. 
When  it  is  so  ascertained,  the  legal  consequences  follow  that  the 
person  usurping  the  office  is  ousted,,  and  the  person  legally  entitled 
takes  the  office  and  its  fees.  «  •  «  •  • 

^'It  is  urged,  however,  that  the  act  of  the  inspectors,  iu  receiving 
and  depositing  the  ballot  is  judicial,  and  therefore  oan  not  be  re- 
viewed in  this  action.    It  is  supposed  that  the  contrary  is  satisfactorily 
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shown,  and  that  the  universal  practice  of  the  courts,  in  actions  or  pro- 
ceedings like  the  present,  where  they  have  inquired  into  the  very  right 
of  the  case,  refutes  this  assumption.  In  The  People  v.  Van  Slyck  it 
was  urged  by  the  counsel  of  the  defendant  that  the  certificate  of  the 
determination  of  the  board  of  canvassers  was  conclusive  evidence  of 
the  election;  that  it  could  neither  be  impeached  nor  contradicted; 
that  the  authority  exercised  by  the  board  of  canvassers  was  judicial, 
aud  that  if  the  Supreme  Court  had  jurisdiction  to  review  the  deter- 
mination of  the  board  of  canvassers,  their  reviewing  power  could  only 
be  exercised  through  the  medium  ot  a  certiorari;  and  until  reversed 
in  this  form  it  remains  valid  and  conclusive,  and  can  not  be  questioned 
by  an  information  in  the  nature  of  a  quo  warranto.  These  views  were 
repudiated  by  the  court  in  that  case,  which  held  that  the  act  of  the 
canvassers  was  not  judicial,  but  merely  ministerial,  and  that  the  trial 
in  quo  warranto  is  had  upon  the  right  of  the  party  holding  the  office. 
This  doctrine  was  promulgated  nearly  forty  years  ago  in  this  State, 
and  has  been  acquiesced  in  and  sustained  in  all  cases,  and  it  ought  not 
now  to  be  disturbed." 

In  The  People  v.  Holden,  28  California  123,  where  the  controversy 
was,  under  the  intrusion  law,  for  the  office  of  county  judge,  the  court 
say: 

^*It  is  first  claimed  by  the  appellant  that  the  district  court  had  no 
jurisdiction  in  the  premises,  and  that  the  only  remedy  in  cases  like  the 
present,  is  under  the  statute  which  prescribes  the  mode  and  manner  of 
contesting  elections.  Ko  proposition  could  be  more  untenable.  It  is 
true  tlie  act  providing  the  mode  ot  contesting  elections  confers  upon 
any  elector  ot  the  proper  county,  the  right  to  contest,  at  his  option, 
the  election  of  any  person  who  has  been  declared  duly  elected  to  a 
public  office  to  be  exercised  in  and  for  such  county ;  but  this  grant  of 
power  to  the  elector  can  in  no  way  impair  the  right  of  the  people  in 
their  sovereign  capacity,  to  inquire  into  the  authority  by  which  any 
person  assumes  to  exercise  the  functions  of  a  public  office  or  franchise, 
and  to  remove  him  therefrom,  if  it  be  made  to  appear  that  he  is  a 
usurper,  having  no  legal  right  thereto." 

^'  The  two  remedies  are  distinct,  the  one  belonging  to  the  elector  in 
his  individual  capacity  as  a  power  granted,  and  the  other  to  the  people 
in  the  right  of  their  sovereignty.  Title  to  office  comes  from  the  will 
of  the  people,  as  expressed  through  the  ballot  box,  and  they  have  the 
prerogative  right  to  enforce  their  will,  when  it  has  been  so  expressed, 
by  excluding  usurpers  and  putting  in  power  such  as  have  been  chosen 
by  themselves;  to  that  end  they  have  authorized  an  action  to  be 
brought  in  the  name  of  the  Attorney  General,  either  upon  his  own 
suggestion  or  upon  the  complaint  of  a  private  party,  against  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  any  public  office,  civil 
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or  military,  or  any  franchise  within  this  State.  See  also  People  t\ 
Jones,  20  California,  page  50;  Searcy  v.  Grow,  15  Cal.  117i  People  v. 
Cook,  8  N.  Y.  67  j  People  v.  Van  Slyck,  4  Cowan  297 ;  People  v.  Vail, 
aO  Wend.  12. 

Oar  intrusion  act  authorizes  a  proceeding  in  the  nature  of  a  quo 
warranto.  And  under  this  writ  all  the  authorities  agree  that  a  usurper 
can  be  excluded  from  office,  and  to  determine  the  question  of  usurpa- 
tion the  courts  have  ample  power  to  go  behind  the  commission  and 
the  certificate  of  the  Board  of  Canvassers. 

In  Carpenter  v,  Ely,  Fourth  Wisconsin  420,  where  the  controversy 
was  for  the  office  of  district  attorney,  the  court  say :  "  The  duties  of 
these  canvassing  boards  are  in  the  main  ministerial.  Attorney  General 
V.  Barstow,  4  Wis.  567;  People  v.  Van  Slyck,  4  Cow.  322 ;  Ex  parte 
Heath,  3  Hill  42;  People  v.  Stevens,  5  Hill  616.  But  perhaps  the 
board  of  county  canvassers  might  have  canvassed  the  total  vote, 
notwithstanding  the  informality  in  the  return. 

^*  Conceding,  however,  the  county  board  decided  correctly  upon  the 
facts  before  them,  in  this  proceeding,  we  are  bound  to  go  back  and 
rectify  this  mistake  or  omission  and  count  the  vote;  for  it  is  the  elec- 
tion by  a  plurality  of  votes  which  constitutes  the  right  to  an  office, 
and  that  can  not  be  defeated  by  the  mistake,  negligence  or  misconduct 
of  the  canvassing  boards."  And  the  court  held  that  the  relator  re- 
ceived a  plurality  of  the  legal  votes  cast  for  the  office  and  '*  effect 
must  be  giveu  to  this  election,  notwithstanding  the  certificate  of  election 
had  been  given  to  the  respondent.  A  canvassing  board  can  not  create 
a  right  to  an  office  ;  that  must  be  ba§ed  upon  an  election." 

In  the  State  v.  Steers,  44  Missouri,  where  the  controversy  was  for 
the  office  of  sheriff,  the  court  say :  '*  To  determine  upon  tbe  legality 
of  votes  is  a  judicial  proceeding  before  a  competent  court  to  hear  and 
adjudicate,  where  the  parties  interested  can  appear  and  present  their 
respective  claims.  To  allow  a  ministerial  officer  arbitrarily  to  reject 
returns,  at  his  mere  caprice  or  pleasure,  is  to  infringe  or  destroy  the 
rights  of  parties,  without  notice  or  opportunity  to  be  heard ;  a  thing 
which  the  law  abhors  and  prohibits.  ♦  •  ♦  The 

exercise  of  such  power  is  subversive  of  the  rights  of  the  citizen  and 
dangerous  and  fatal  to  the  elective  franchise."  44  Missouri  223;  How- 
ard V.  Shields,  16  Ohio  184;  Ewing  v.  Thompson,  43  Pennsylvania  372 ; 
Jenkins  r.  Waldron,  11  John.  114;  6  Cow.  456;  23  Cow.  228. 

This  is  the  first  time  the  question  has  been  presented  to  this  court; 
but  it  seems  to  have  been  presented  often  to  the  Supreme  Court  of 
other  States  of  the  Union,  and  with  singular  unanimity  they  all  hold 
that  the  courts  have  power  to  exclude  a  usurper  at  the  instance  of  the 
State,  and  to  determine  the  question  of  usurpation  they  can  go  behind 
the  certificate  of  the  returning  board. 
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In  view  of  the  express  provisions  of  tLe  intrusion  act,  and  the  a^ju- 
dications  of  other  States  to  which  I  have  referred,  I  feel  confident  that 
tlie  position  I  take  in  this  case  is  correct.  Especially  as  the  defendant 
has  not  produced  a  single  authority  that  supports  his  pretensions. 
The  case  of  The  State  v,  the  Judge  of  the  Second  District  Court,  13  Au. 
89,  upon  which  so  much  reliance  is  placed,  has  really  no  bearing  on  the 
case  at  bar. 

There  Rousseau  sought  by  mandamus  to  compel  the  judge,  who  was 
recused,  to  transfer  a  certain  cause  to  an  ac^oining  district  or  refer  it  to 
one  of  the  district  judges  for  trial;  this  court  refused  the  mandamus;  be- 
cause the  suit  sought  to  be  transferred,  did  not  appear  to  be  authorized 
by  the  statute  under  which  it  was  br.iught.  Therefore,  there  being  no 
law  authorizing  the  suit,  it  was  no  suit;  being  no  suit,  no  appeal 
would  lie }  and  no  appeal  lying,  no  mandamus  could  be  granted. 

I  entirely  concur  in  the  views  expressed  in  the  dissenting  opinion  of 
the  Chief  Justice  in  that  case,  because  the  conclusions  upon  which  the 
court  declined  to  grant  Rousseau  relief,  were  conclusions  that  could  not 
be  legally  entertained  till  there  was  a  trial  of  the  suit,  which  Ronsseaa 
was  tr\  ing  to  have  transferred  to  a  competent  court  and  tried.  The 
Supreme  Court  had  no  original  jurisdiction  to  decide  an  important 
issue  in  Rousseau's  case  then  pending  in  the  district  court. 

But  what  was  the  case  of  Rousseau,  which  this  court  refused  to  order 
transferred  and  tried  ?  It  was  not  a  suit  brought  under  the  intrusion 
act.  But  it  was  a  suit  to  contest  the  office  of  district  judge,  brought 
under  a  statute  which  only  authorized  contests  for  parish  offices. 

The  statute  under  which  he  sued  did  not  embrace  his  case;  it  was 
never  heard,  because  this  court  refused  to  order  it  transferred  to  a 
competent  court  lor  trial.  Therefore  the  remark  of  Mr.  Justice  Spof- 
ford,  that  the  contesting  of  votes  is  not  a  judicial  function,  was  not 
necessary  to  the  decision  of  the  mandamus  suit;  it  was  a  mere  obiter 
dictum.  But  suppose  Rousseau's  case  had  been  before  the  court  and 
the  decision  was  that  the  statute  under  whicli  he  sued  did  not  embrace 
his  case,  would  that  be  authority  to  defeat  the  present  suit  brought 
under  a  different  statute,  the  *'  intrusion  act,"  the  express  provisions 
of  which  are  found  to  embrace  this  casef  The  remedy  provided  in 
the  intrusion  act  in  no  manner  depends  upon  the  existence  of  the 
statute  under  which  Rousseau  sought  relief,  to  wit :  the  statute  allow- 
ing electors,  in  their  individual  capacity,  to  contest  an  election.  People 
V.  Holden,  28  Cal.  123. 

*'  Courts  may  go  behind  the  determination  of  State  returning  boards 

and  correct  them  by  the  returns  of  the  district  boards,  and  in  turn 

may  correct  them  by  the  ballots  themselves,  if  preserved."    Cooleyon 

Constitutional  Limitations,  pages  625,  626. 

My  conclusion  is  that  this  suit  is  authorized  by  the  intrusion  act; 
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the  petitioD  shows  a  good  cause  of  action  ;  and  the  question  whether 
Lynch  or  Bonner  is  entitled  to  the  office  in  dispute  is  a  judicial  ques- 
tion, and  the  cognizance  thereof  in  no  manner  belongs  to  the  political 
department. 

I  believe,  therefore,  that  the  exceptions  should  be  overruled  and  the 
case  remanded  to  the  lower  court  for  trial  on  the  merits. 

I  therefore  dissent  from  the  decision  of  the  majority  of  the  Court  in 
this  case. 

Rehearing  refused. 


No.  2869. 
Herman  Job  t;.  Frank  Hbuer. 

"Where  an  ex  parte  statement  of  aoconnt,  annexed  to  the  petition,  was  allowed  to  be  receWed 
in  OTidence,  and  the  books  of  the  partnership,  which  had  been  kept  by  the  plaintiff 
himself  and  offered  by  the  defendant,  were  exoloded:   Held — That  the  court  a  qua  erred. 

The  court  below  also  erred  in  compelling  the  defendant,  who  had  pleaded  the  general  issne, 
to  plead  payment  before  permitting  him  to  introdaoe  proof  that  he  had  settled  in  fall 
with  the  plaintiff.  Said  plaintiff  having  alleged  a  final  settlement,  it  was  competent  lor 
the  defendant  to  prove  what  that  settlement  was. 

TThe  plaintiff  having  alleged  a  final  settlement,  can  not  go  behind  it  and  demand  the  investi- 
gation and  adjustment  of  the  affairs  of  the  partnership.  Besides,  it  could  not  be  done  in 
this  suit,  which  is  for  a  specific  sum. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Thdardf 
J.     Qu^tavus  Schmidt,  for  plaintiff  and  appellee.     T.  Oilmore  <& 
EanSf  for  defendant  and  appellant. 

Justices  concurring :  Lndeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wtly,  J.  The  plaintiff  alleges  that  on  sixteenth  September,  1866, 
he  entered  into  a  partnership  with  the  defendant  for  the  purpose  of 
carrying  on  the  wood  and  lumber  business  in  this  city,  which  partner- 
ship continued  for  three  year^,  terminating  on  sixteenth  September, 
1869,  when  an  account  of  the  assets  was  taken,  and  a  final  settlement 
was  effected,  from  which  it  appears  that  the  defendant  is  indebted  to 
him  $1353  18.  He  annexes  an  account  to  the  petition  showing  that 
sum  due  him.  The  court  gave  judgment  for  $731  32,  and  the  defend- 
ant appeals. 

We  think  the  court  erred  in  permitting  the  eo;  jMzWe  statement  of 
account  annexed  to  the  petition,  to  be  received  in  evidence  and  in 
excluding  the  books  of  the  partnership  which  had  been  kept  by  the 
plaintiff  himself.  The  defendant's  bills  of  exceptions  to  this  ruling 
-were  well  taken. 

We  think  the  court  also  erred  in  compelling  the  defendant,  who  had 
pleaded  the  general  issue,  to  plead  payment  before  permitting  him  to 
introduce  proof  that  he  had  settled  in  full  with  the  plaintiff. 

The  plaintiff  alleged  a  final  settlement,  and  it  was  certainly  com- 
petent for  the  defendant  to  prove  what  that  settlement  was.  The  bill 
of  exceptions  on  this  point  was  well  taken. 
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Having  alleged  a  final  settlement,  the  plaintiff  can  not  go  behind  it 
and  demand  the  investigation  and  adjustment  of  the  affairs  of  the 
partnership.  Indeed  it  could  not  be  done  in  this  suit,  which  is  for  a 
specific  sam. 

The  question  is,  does  the  defendant  owe  the  plaintiff  the  sum  claimed. 
After  examining  the  evidence  in  the  record,  we  are  satisfied  that  the 
demand  of  the  plaintiff  is  utterly  without  foundation.  There  was  a  set- 
tlement in  full  between  the  partners,  and  there  is  no  cause  for  this  suit. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  there  be  judgment  for  the  defendant,  plaintiff  paying  costs 
of  both  courts. 

Rehearing  refused. 


No.  2860. 
Bank  of  New  Orleans  v.  B.  L.  Millaudon  and  J.  M.  Lapetbe. 

Where  the  evidence  ahows  that  the  indorser  was  temporarily  absent  from  New  Orleans,  at 
which  place  he  resided,  and  where  his  family  remained  dnring  his  absence;  that  a  notice 
of  protest,  intended  for  the  indorser,  was  given  to  one  Gasquet,  his  son  in  law,  at  aaid 
Gasqaet's  office ;  and  that  the  indorser  never  received  the  notice; 

Held — That  this  is  no  notice  and  that  the  indorser  is  disoharged, 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thiard, 
J.  A,  Voorhies,  for  plaintiff  and  appellee.  A,  Trudeau,  for  de- 
fendant and  appellant. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wjly,  Morgan. 

Ludeling,  C.  J.  This  is  an  action  on  a  promissary  note  against  the 
maker  and  the  indorser.  The  maker  pleaded  the  general  issue ;  the 
indorser  alleges  want  of  demand,  of  protest,  and  notice  of  protest 
There  was  judgment  against  the  defendants,  in  solido,  for  the  amount 
claimed,  and  the  indorser,  Lapeyre,  alone  has  appealed. 

The  only  question,  necessary  to  decide,  is  whether  or  not  there  was 
legal  notice  of  non-payment  given  to  the  indorser. 

The  evidence  shows  that  the  indorser  was  temporarily  absent  from 
New  Orleans,  where  he  resided  and  where  his  family  remained  during 
his  absence ;  that  a  notice  of  protest  of  the  note  was  given  to  one 
Gasquet,  a  son  in  law  of  the  indorser,  at  Gasqnet^s  office;  and  that  the 
indorser  never  received  the  notice.  This  was  no  notice  to  Lapeyre, 
and  he  is  discharged  for  the  want  thereof.  Parsons  on  Bills,  vol.  1, 
p.  556. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  against  J.  M.  Lapeyre  be  reversed,  and  that  there  be  judgment 
in  liis  favor  rejecting  the  plaintiti's  demand  against  him,  with  costs  in 
both  courts. 

Kehearing  refused. 
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No.  2774. 
Mazureau  &  H£NXEN  V,  W.  H.  Morgan  et  als. 

Where  the  aUegationa  and  tbe  prayer  of  the  petition  and  the  e-vidence  adduced  make  it 
clear  that  the  action  is  predicated  upon  a  contract,  the  plaintiff  can  not  recover  on  a 
quantum  menHL 

In  this  case  the  contract  relied  on  is  in  flagrant  violation  of  the  lavr,  Statute  of  1808,  thirty- 
first  of  March. 

If,  in  a  soit  upon  a  contract,  the  party  fjedl  to  prove  the  contract,  but  prove  without  Direction 
the  value  of  services  rendered,  a  judgment  might  be  rendered  upon  a  quantum  meruit 

But  when  the  contract  is  proved,  it  is  the  law  between  the  parties,  and  the  parties  must 
succeed  or  fail  according  to  the  terms  of  that  eaniraU.  The  court  is  not  at  liberty  to  sub- 
stitute another,  based  upon  the  prceumed  assent  of  the  parties. 

The  plaintifTs  claim  is  inseparably  connected  with  an  unlawftil  contract,  apd  must  fall 
with  it. 

f 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    B.  B.  Forman  and  0.  M,  Conrad  dc  Son,  for  plaintiffs  and 
appellants.    Bandell  Hunt  and  B.  Bost,  for  defendants  and  appellees. 

Justices  concurring:     Lndeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  This  suit  was  instituted  on  the  twenty-fifth  of 
April,  1832.  It  is  based  upon  a  contract,  by  which  the  defendants 
agreed  to  pay  plaintiffs,  for  professional  services,  as  attorneys  and 
oounselors-at-law,  one-third  of  whatever  sum  might  be  gained  by  suit 
or  compromise,  of  certain  claims  against  the  widow  and  heirs  of  Price  ; 
but  in  case  of  defeat  on  the  claims,  the  defendants  were  not  bound  to 
pay  them  anything. 

The  statute  of  1808  enacted,  ''that  any  bargain  or  agreement  with 
a  plaintiff  or  defendant  on  the  event  of  any  suit  to  receive  any  portion 
of  the  land  or  any  other  property  that  may  be  in  dispute  or  sued  for, 
as  the  compensation  for  the  services  of  any  attorney  or  counselor-at- 
law,  shall  be  null  and  void  to  all  intents  and  purposes.''  Bui.  &  Cur- 
rey's  Digest,  21. 

The  contract  is  in  flagrant  violation  of  the  law.  2  Mart.  281,  Living- 
ston V.  Cornell. 

But  the  plaintiffs  contend  that  conceding  the  contract  to  be  unlaw- 
ful, they  should  recover  on  a  quantum  meruit. 

The  answer  to  this  is,  that  the  suit  is  based  on  a  contract  and  not 
on  a  quantum  meruit. 

The  plaintiffs  make  the  agreement  a  part  of  their  petition,  they  aver 
they  acted  under  it,  and  they  demand  the  compensation  fixed  by  it. 
They  allege  that  thereby  they  became  the  owners  of  one-third  of  the 
property  recovered  under  it,  and  they  pray  to  be  declared  the  owners 
of  one-third  of  the  property  referred  to  in  the  agreement,  and  for  par- 
tition thereof.  It  is  true  they  add  the  prayer  that  if  this  *^  be  not 
granted,  then  the  defendants  be  condemned  in  solido  to  pay  the  sum 
of  $50,000,  which  is  the  value  of  one- third  of  said  property,  and  which, 
their  time  and  labor  entitled  them  to." 
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We  can  not  regard  the  concluding  words  of  this  prayer  as  changing 
the  character  of  the  suit  till  the  allegations  and  the  prayer  of  the  peti- 
tion make  it  clear  that  the  action  is  predicated  upon  the  contract 

If,  in  a  suit  upon  a  contract,  the  party  fail  to  prove  the  contract,  but 
lie  prove  without  objection  the  value  ot  services  rendered,  a  judgment 
might  be  rendered  upon  a  quantum  meruit. 

But  when  the  contract  is  proved,  it  is  the  law  between  the  parties, 
and  the  parties  mast  succeed  or  fail  according  to  the  terms  of  that  con- 
tract— the  court  is  not  at  liberty  to  substitute  another,  based  upon  the 
presumed  assent  of  the  parties. 

The  plaintiff's  claim  is  inseparably  connected  with  the  unlawful  con- 
tract, and  must  fall  with  it.     1  An.  176 ;  11  Wheaton  258. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  DLa- 
trict  Court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  2865. 
African  Methodist  Episcopal  Church  v,  M.  M.  Clark. 

^Wliore  the  defendant  contended  that  the  object  of  the  oriji^nal  incorporators  was  to  unite 
with  the  African  Methodist  Episcopal  Cnnrch  of  the  tlnited  States  and  be  guided  in  the 
administration  of  its  affairs  by  the  doctrines  and  discipline  of  the  general  organization; 
and  that,  in  accordance  with  said  discipline,  ho  was  appointed  by  the  Bishop  of  Loiusiana 
pastor  of  St.  James  Chapel,  and  that  he  could  not  be  discharged  or  dismissed  from  said 
position  by  the  trustees  or  incorporators ; 

Held— That  under  the  charter  of  the  corporation  this  right  is  expressly  conferred  npon  the 
incorporators,  and  that,  in  the  absence  of  any  provision  on  the  subject,  they  would  bare 
possessed  the  power,  because  it  is  one  of  the  incidents  of  their  ownership  of  the  St 
James  Chapel. 

Courts  of  justice  in  this  State  sit  to  enforce  civil  obligations  only,  and  never  attempt  to 
exercise  jurisdiction  over  those  of  a  spiritual  character. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley, 
J.  Cotton  &  Levy,  for  plaintiffs  and  appellee.  Lacey,  Butler  i& 
Belden,  for  defendant  and  appellant. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  This  suit  is  brought  by  the  trustees  and  incorpo- 
rators of  the  African  Methodist  Episcopal  Church,  a  duly  organized 
corporation  in  the  State  of  Louisiana,  to  prevent  M.  M.  Clark  from 
•officiating  or  exercising  any  authority  whatever  as  pastor  of  the  St. 
James  Chapel,  and  to  restrain  him  from  interfering  with  the  govern- 
ment, control  and  possession  of  the  paid  church  house. 

The  defendant  contends  that  the  object  of  the  original  incorporators 
was  to  unite  with  the  African  Methodist  Episcopal  Church  of  die 
United  States,  and  be  guided  in  the  administration  of  its  affairs  by 
the  doctrines  and  discipline  of  the  general  organization ;  and  that  in 
Accordance  with  said  discipline  he  was  appointed  by  the  Bishop  of 
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ILouisiana  pastor  of  St.  James  Chapel,  and  that  he  can  not  be  dis- 
charged or  dismissed  from  said  position  by  the  trustees  or  incorpo- 
rators. 

The  judge  of  the  district  court  thought  otherwise,  and  we  agree 
with  him. 

Under  tlie  charter  of  the  corporation  this  right  is  expressly  con- 
ferred upon  the  incorporators.  But  in  the  absence  of  any  provision  on 
*the  subject,  they  would  have  had  the  power.  It  is  one  of  the  incidents 
4>f  their  ownership  of  the  St.  James  Chapel. 

''Neither  the  Pope  nor  any  bishop  has,  within  this  State,  any  author- 
ity except  a  spiritual  one;  and  the  courts  of  justice  sit  to  enforce  civil 
obligations  only;  they  never  attempt  to  coerce  those  of  a  spiritual 
•character.  We  must  content  ourselves  with  considering  the  defendant 
in  his  civil  relations  to  the  plaintiffs."    4  R.  68. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  2941. 
Columbia  Fire  Company  No.  5  v.  Joseph  A.  Purcell  et  als. 

The  penalty  for  not  producing  boolcs  and  papers  in  obedience  to  a  svbpena  dueet  tecum,  la  not 
ImprLsoxunent  for  contempt.  The  conseqaence  of  the  disobedience  is,  that  the  party  who 
has  obtained  the  subpena  has  the  right  to  ask  that  the  facts  which  he  states  in  his  affi- 
davit for  the  subpena  be  taken  as  proved. 

where  the  books  called  for  were  produced  on  the  day  of  the  trial,  and  the  defendant  did 
not  then  move  for  a  continuance  in  order  to  allow  him  time  to  eziunine  them,  but  simply 
objected  to  going  to  trial; 

Held — That  this  was  not  sufficient.  He  should  at  least  have  suggested  to  the  court  that  he 
was  deprived  of  some  right,  or  that  an  examination  of  the  books  was  necessary  to  enable 
him  to  make  out  his  case. 

The  facts  of  this  case  must  be  taken  as  established  by  the  accounts  rendered  by  the  defend- 
ant Purcell,  which  clearly  show  his  indebtedness  in  golido  with  his  security. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.  Lean- 
mont,  J.  Trial  by  jury.  Albert  Voorhies,  for  plaintiff  and  ap- 
pellee.    George  L,  Bright,  for  defendant  and  appellant. 

Justices  concurring :    Ludeling,  Howell,  Wyly,  Morgan. 

MoRGAX,  J.  This  is  a  suit  against  Purcell  and  McCullen,  to  recover 
from  them,  in  soUdo,  $1212  75. 

Purcell  was,  during  the  years  1867,  1868  and  part  of  the  year  1869, 
treasurer  of  the  Columbia  Fire  Company  No.  5.  There  is  an  alleged 
deficit  in  his  account  of  $1212  75,  for  which  he  as  principal,  and  Mc- 
Cullen, his  surety,  are  sought  to  be  made  liable. 

As  to  Purcell  tliere  is  no  defense.  Judgment  by  default  was  taken 
against  him  and  confirmed.  McCullen,  however,  denies  any  liability. 
JBLe  says  he  signed  the  bond  on  the  sixth  of  February,   1869,   and 
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that  during  the  time  ParceU  coDtiDued  to  be  treasurer  of  the  compaDy 
after  his  signing  it,  he  discharged  his  duties  faithfully.  He  says  that 
if  Puroell  is  indebted  to  the  company  his  indebtedness  existed  anterior 
to  the  date  of  the  bond,  and  that  he  is  only  bound  to  respond  for  his 
acts  after  his  obligation  was  assumed. 

The  defendant  objects  to  the  rulings  of  the  District  Court  on  two 
questions,  which  he  contends,  prevented  him  from  making  a  proper 
defense,  and  admitted  testimony  which  should  have  been  excluded. 

On  the  twenty-fifth  of  January  he  moved  the  court  for  a  suhpena 
duces  tecum  upon  the  plaintiffs  to  bring  into  court,  on  the  fourth  of 
February,  1870,  the  day  upon  which  the  case  was  fixed  for  trial,  the 
accounts  rendered  to  them  by  Purcell  during  the  year  1868  and  up  to 
April,  1869;  the  minute  book  of  the  company  for  the  years  1868  and 
1869 ;  the  reports  of  the  finance  committee  during  the  years  1868  and 
1869,  and  the  company's  bank  book  for  1868  and  1869;  and  in  the  same 
motion  he  asked  that  the  company  be  directed  to  bring  the  documenta 
into  the  clerk's  office  at  ten  o'clock  A.  M.,  on  the  day  after  the  service 
of  this  order,  the  books,  etc.,  above  referred  to,  they  to  remain  there 
until  the  further  order  of  the  court,  for  examination  by  the  defendant 
and  his  counsel.  The  order  not  having  been  complied  with,  the 
defendant  moved  the  court  that  the  president  and  secretary  of  the 
company  be  imprisoned  for  a  contempt,  which  order  the  court  refused 
to  issue.  This  ruling  of  the  judge  was  correct.  The  penalty  for  not 
producing  books  and  papers  in  obedience  to  a  suhpena  duces  tecum  is 
not  imprisonment;  the  consequences  of  the  disobedience  is  that  the 
party  who  has  obtained  the  eubpena  has  the  right  to  ask  that  the  facts 
which  he  states  in  his  affidavit  for  the  suhpena,  may  be  taken  as 
proved,  which  was  not  done  here. 

When  tlie  case  was  called  for  trial  defendant  objected  to  proceeding 
therewith,  on  the  ground  that  plaintiffs  had  not  complied  with  the 
order  of  court  commanding  them  to  produce  the  books.  The  books 
were  produced  on  the  day  of  trial.  Defendant  did  not  then  move  for 
a  continuance  in  order  to  allow  him  time  to  examine  them,  he  simply 
objected  to  going  to  trial.  This  is  not  sufficient;  he  should  have  at 
least  suggested  to  the  court  that  he  was  deprived  of  some  right,  or 
that  an  examination  of  the  books  was  necessary  to  enable  him  to 
make  out  his  case.  The  judge  was  right  in  ordering  the  trial  to  be 
proceeded  with  under  the  state  of  facts  presented  by  the  record. 

TJie  opinion  to  which  we  have  come  on  the  merits  renders  it  unneces- 
sary to  pass  upon  the  second  bill  of  exceptions. 

The  account  rendered  by  Purcell  on  the  first  July,  1869,  to  the  plain- 
tiff, shows  that  he  had  on  hand  at  that  time  belonging  to  the  plaintiflT 
$1212  75.  This  is  the  sum  which  it  is  claimed  he  owed  the  company 
when  he  ceased  to  be  its  treasurer,  and  for  which  the  surety  on  his 
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bond  is  sought  to  be  made  liable.  On  the  first  of  April,  by  his  account 
rendered  on  that  day  and  offered  in  evidence  by  defendant,  he  appears 
to  have  had  on  hand  $2217  30  to  the  credit  of  the  relief  fund,  against 
a  debit  to  the  general  fund  of  $299  10.  By  the  accounts,  then,  which 
he  furnished  in  1869,  he  always  showed  a  balance  on  hand  in  favor  of 
the  company.  Examined  as  a  witness,  he  says  that  on  the  first  Janu- 
ary, 1869,  lie  was  indebted  to  the  company  in  the  sum  of  $1621  70. 
That  on  the  sixth  February,  the  day  on  which  the  bond  was  signed,  he 
owed  the  company  $1484  50.  But  this  statement  is  difficult  to  be 
reconciled  with  what  he  states  in  continuance  of  his  evidence,  when, 
in  answer  to  the  question  *'  during  1868  did  you  at  all  times  have  the 
moneys  of  the  company  on  hand?^'  propounded  to  him  by  defendant's 
counsel,  he  says:  '*  I  can  not  exactly  swear  to  that,  but  I  had,  I  expect, 
very  near  if  **In  cash  f"  ask.s  the  counsel.  **  Yes,  sir,"  is  the  reply. 
We  think  we  must  take  the  facts  as  they  are  established  by  his  ac- 
counts,  which  clearly  show  the  amounts  on  hand  when  they  were  ren- 
dered and  his  indebtedness,  for  which  his  surety  is  responsible. 

The  judgment  of  the  court  was  in  favor  of  the  plaintiff,  and  we  do 
not  see  any  error  in  the  verdict  of  the  j  ury  upon  which  it  was  ren- 
dered. 

The  judgment  is  affirmed  with  costs. 

Rehearing  refused. 


No.  4518. 
State  ex  rel.  Recorder  of  Mortgages  v.  Charles  Clinton,  Auditor. 

Where  the  plaintiff  prayed  for  a  inandamas  to  compel  the  Auditor  to  issue  to  him  warrants 
on  the  State  1  roasary  for  compensation  for  mortgages  recorded  by  him  under  the  section 
67  of  act  42  of  1871,  at  the  rate  of  |1  50  per  each  mortgage,  in  accordance  with  the  roll 
which  he  had  furnished  to  the  Auditor,  and  which  is  in  the  Auditor's  possession ; 

Held — That  there  is  nothing  in  the  record  showing  that  the  amount  claimed  exceeds  five 
hundred  dollars  and  vests  jurisdiction  in  this  court.  It  may  be  above  or  below  that 
sun.  The  Jurisdiction  of  the  court  must  be  apparent  from  the  pleadings.  It  can  not  be 
guessed  at. 

The  Kccorder  of  Mortgages  is  not  mentioned  in  section  52  of  act  42  of  1871,  and  this  court 
can  not  supply  the  omission,  if  it  be  an  omission. 

If  the  relator  has  registered  mortgages  in  favor  of  the  State  and  the  State  has  not  paid  him 
therefor,  and  his  compensation  is  not  otherwise  provided  for  by  law,  and  bia  legal  de- 
mands have  not  been  complied  with,  he  may  have  his  recourse  against  the  State,  but  his 
remedy  is  not  by  mandamus  against  the  Auditor. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins, J.     Horner  and  Benedict,  for  relator  and  appellant.    A,  P. 
Field,  Attorney  General  for  respondent  and  appellee. 

Justices  concurring:     Ludeling,  Taliaferro,  Howt-ll,  Wyly,  Morgan. 

Morgan,  J.    Section  67  of  the  acts  of  1871  (act  No.  42)  provides 

that,  in  New  Orleans,  a  list  of  delinquent  taxpayers  shall  be  recorded 
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state  ex  reL  Becorder  of  Mortjcsges  t.  GlintooD,  Auditor. 

and  sent  to  the  Aaditor  of  Public  Aceouiits,  on  or  before  the  Becontf 
Monday  of  December  of  each  year,  with  a  proper  certificate  thereto- 
affixed. 

The  relator  prays  that  the  auditor  be  compelled  to  issae  to  him  war- 
rants on  the  State  Treasury  in  his  favor  for  compensation  for  mortgages 
recorded  by  him  under  the  law  quoted,  at  the  rate  of  one  dollar  and 
fifty  cents  for  each  mortgage,  in  accordance  with  the  roll  which  he 
has  furnished  to  the  auditor,  and  which  is  in  his  (the  auditor's)- 
possession. 

He  claims  payment  for  these  services  under  the  fifby -second  section 
of  the  act  referred  to,  which  provides  that : 

*^  The  assessors  and  tax  collectors  in  the  city  of  New  Orleans,  and 
the  tax  collectors  of  the  other  parishes  of  the  State,  and  all  others- 
herein  named  in  connection  with  the  assessment  and  collection  of 
taxes,  shall  be  paid  by  the  State  Treasurer,  on  the  warrant  of  the 
Auditor  of  Public  Accounts,  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated." 

There  are  good  reasons  why  this  application  should  be  refused. 

First — ^We  are  entirely  in  the  dark  as  to  the  amount  which  is  sought 
to  be  taken  from  the  treasury  in  this  claim,  and  we,  therefore,  are  not 
informed  as  to  whether  we  have  jurisdiction  in  the  matter.  We  have  no^ 
appellate  jurisdiction  except  in  cases  where  the  amount  claimed,  or 
in  dispute,  exceeds  five  hundred  dollars,  and  we  do  not  think  that  the 
mere  demand  that  "  the  auditor  be  ordered  to  issue  his  warrants  on 
the  State  Treasurer  in  favor  of  the  relator  for  compensation  at  the  rate 
of  one  dollar  and  fifty  cents  each  for  the  mortgages  recorded  as  afore- 
said, as  appears  by  the  roll  in  possession  of  said  auditor,  or  show  cause 
to  the  contrary  on  a  day  to  be  fixed  by  the  court,"  is  any  basis  for  our 
assuming,  even  if  we  were  permitted  to  do  so,  that  the  amount  claimed 
exceeded  five  hundred  dollars,  when  the  roll  upon  which  the  claim  is 
based  is  not  in  the  record,  particularly  when  we  find  in  the  record  an 
acknowledgment  of  the  recorder  in  the  shape  of  a  receipt  for  $1537  60, 
paid  by  the  auditor  for  ''  certified  copies  of  delinquent  tax  lists  for 
1871  of  the  First,  Second,  Third,  Fourth,  Fifth  and  Sixth  Districts  of 
the  city  of  New  Orleans,  containing  768,796  words,  as  per  certificatea 
hereunto  attached,  and  at  twenty  cents  per  hundred  words.*^  We  may 
be  passing  upon  a  claim  involving  many  thousands  of  dollars,  but  the 
matter  in  dispute  may  not  after  all  be  over  five  hundred  dollars.  Our 
jurisdiction  must  be  apparent  from  the  pleadings ;  we  can  not  guess 
at  it. 

Second — ^The  fifty -second  section  of  the  act  upon  which  the  relatoE 
relies,  refers  alone  to  the  payment  of  assessors  and  tax  collectors;  the 
Recorder  ot  Mortgages  is  not  mentioned  therein^  and  we  can  not  supply 
the  omission,  if  it  be  an  omission. 
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Third — The  Register  of  ConvejanceB  and  Recorder  of  Mortgages  of 
the  dty  of  New  Orleans  are,  by  the  3172d  section  of  the  Revised  Stat- 
utes, entitled  to  $1  50  for  each  registry  of  mortgage.  If  the  relator 
has  registered  mortgages  in  favor  of  the  State,  and  tlie  State  has  not 
paid  him  therefor,  and  his  compensation  is  not  otherwise  provided  for 
by  law,  and  his  legal  demands  have  not  been  complied  with,  he  may 
have  his  recoarse  against  the  State ;  bnt  his  remedy  is  not  by  man- 
damus against  the  auditor. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed,  witk 
costs. 

Rehearing  refused. 


No.  3682. 
A.  MiLTENBERGER  &  Co.  V,  W.  H.  Keys,  Sheriff  and  als. 

Where  a  ftir  and  correct  settlement  was  made  between  A..  Verret  and  hit  aona-iU'Iaw,  W.  H.. 
ami  J.  M.  Knight,  in  which  the  mortgage  jadgmente  in  Cavor  of  their  wires  against  Ver- 
ret wore  placed  to  their  credit  and  reduced  their  own  indebtedness  pro  tanto,  and  snbee- 
qaently  W.  H.  and  J.  M.  Knight  transferred  said  Judgments  to  Adams  &  Co.,  and  their 
wives  ratified  the  transfer  ; 

Held  'That  Adams  and  Co.,  obtained  no  mortgage  nnder  said  transfer,  beoanse  the  Jndgmenta 
thus  transferred  had  been  extingnished  by  the  settlement  between  W.  H.  Knight,  J.  M. 
Knight  and  A.  Verret,  which  was  a  valid  one.  The  husbands  could  have  sold  those 
judgments  or  coUeoted  the  amount  of  the  judgments  and  used  the  money  in  payment  of 
their  debts,  or  in  any  other  way  they  had  choaen. 

The  ix>wer  of  the  husband  to  administer  the  wife's  property  is  different  irom  that  of  an 
ordinary  attorney.  One  essential  difference  is,  that  the  husband  may  lawfully  appro- 
priate to  his  own  use  the  money  of  his  wife,  collected  by  him.    The  attorney  can  not. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bouDe.  Beattie,  J.  Bightor  and  McCollam,  Legendre  and  Borche^ 
for  plaintiifs  and  appellants.  Ooode  and  Winder,  for  defendants  and 
appellees. 

Justices  concurring:*    Ludeling,  Taliaferro,  Howell,  Wylj,  Morgan. 

LuDELiNa,  C.  J.  Marie  Louise  and  Marie  Elizabeth,  daughters  of 
Adolphe  Verret,  of  Terrebonne,  had  a  legal  mortgage  upon  their 
father's  property  to  secure  the  sum  of  eleven  thousand  four  hundred 
and  forty-nine  dollars,  as  shown  by  a  final  account  of  A.  Verret, 
homologated  on  the  twenty-seventh  of  April,  1852. 

The  general  mortgage  was  converted  into  a  special  mortgage  on  the 
undivided  half  of  a  plantation  in  Terrebonne.  Louise  and  Elizabeth 
Verrety  having  intermarried  with  William  H.  and  John  M.  Knight,, 
broaght  suit  against  their  father  and  obtained  judgments  against  him 
in  July  1867,  each  for  five  thousand  seven  hundred  and  twenty-four 
dollars,  with  legal  interest  from  twenty-seventh  April,  1852,  with 
recognition  of  their  mortgages. 

On  the  twenty-second  of  May,  1869,  a  settlement  was  made  between 
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A.  Verret  and  his  soDS-in-law,  W.  H.  and  J.  M.  Knight,  in  which  the 
judgments  in  favor  of  their  wives  were  placed  to  their  credit,  and  re- 
duced their  indebtedness  to  Adolphe  Verret  pro  tanto. 

This  settlement  is  evidenced  by  a  written  memorandam  signed  by 
the  parties — and.  In  this  case,  the  Messrs.  Knight  and  Adolphe  Verret 
have  testified  that  the  settlement  was  a  fair  and  correct  settlement  of 
their  affairs. 

Subsequently,  on  the  eighth  of  June,  1869,  the  Messrs.  Knight  trans- 
ferred to  Adams  &  Co.  the  two  judgments  obtained  by  their  wives 
against  A.  Verret,  and  their  wives  ratified  the  transfer. 

A.  Miltenberger  &  Co.,  who  hold  a  mortgage  next  in  rank  after  the 
mortgages  of  Louise  and  Elizabeth  Verret,  on  the  property  of  Adolphe 
Verret,  contest  the  right  ot  Adams  &  Co.  to  a  mortgage  under  the 
transfer  to  them  of  the  judgments  in  favor  of  Louise  and  Elizabeth 
Verret  v,  A.  Verret,  on  the  ground  that  the  said  judgments  were  ex- 
tinguished by  the  settlement  between  W.  H.  &  J.  M.  Knight  and 
Adolphe  Verret,  made  on  the  twenty-second  ot  May,  1869. 

The  question  presented  for  our  decision  is,  was  the  settlement  made 
by  the  Messrs.  Knight,  of  their  wives*  judgments,  valid  or  not;  had 
they  the  right  to  use  the  judgments  as  they  didf  We  are  at  a  loss  to 
imagine  why  the  settlement  was  not  valid.  The  husbands  could  un- 
doubtedly have  sold  those  judgments  or  collected  the  amount  of  the 
judgments,  and  used  the  money  in  payment  of  their  debts,  or  in  any 
other  way  they  had  chosen ;  and  we  can  see  no  reason  why,  instead  of 
taking  the  money  from  A.  Verret  and  then  immediately  returning  it  to 
him,  they  could  not  accomplish  the  same  thing  by  a  written  statement 
of  their  accounts  and  settlement.  C.  C.  2390,  2285;  4  R.  114;  12  Rob. 
524;  19  La.  440;  12  An.  562;  13  An.  536. 

The  cases  of  Nolan  v,  Rogers,  4  N.  S.  145,  and  Hickey  v.  Tharp,  4 
La.  336,  relied  upon  by  the  defendants,  have  no  application  to  the 
question  at  issue  in  this  case.  They  relate  to  the  powers  of  an  ordi- 
nary attorney.  The  case  of  Hourahan  v,  Leclercq,  15  An.  204,  is  also 
relied  upon,  and  it  appears  to  have  some  application  to  the  case  in 
hand.  A  careful  examination  of  the  case,  however,  satisfies  us  that 
the  portion  of  the  opinion  which  bears  upon  the  question,  to  wit:  the 
right  of  the  husband  to  receive  his  own  debts  in  payment  of  debts  due 
to  his  wife,  is  an  obiter  dictum.  In  that  case  the  court  said :  **  The  hus- 
band, in  the  administration  of  the  wife's  separate  estate,  acts  as  her 
mandatory  or  agent,  and  his  power  or  authority  to  receive  his  own 
debts  in  payment  of  debts  due  to  his  wife,  must  be  determined  by  the 
rules  of  law  which  regulate  the  contract  of  mandate.  And  according 
to  these  rules,  an  agent  has  no  authority  to  take  his  own  obligations 
in  payment  of  debts  due  to  his  principal.  Hickey  v.  Tharp,  4  La.  337; 
Nolan  V.  Rogers,  4  N.  S.  145." 
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It  is  needless  to  say  that  the  power  of  the  husband  to  administer 
the  wife's  property  is  different  from  that  of  an  ordinary  attorney. 
One  essential  difference  is,  that  the  husband  may  lawfully  appropriate 
to  his  own  use  the  money  of  his  wife  collected  by  him  ;  the  attorney 
can  not.    0.  C,  2390. 

We  are  of  opinion  that  the  settlement  made  on  the  twenty-second 
of  May,  1869,  was  valid,  and'  that  the  judgments  in  favor  of  Marie 
Louise  and  Marie  Elizabeth  Verret,  wives  of  W.  H.  and  J.  M.  Knight, 
against  Adolphe  Yerret,  were  extinguished  by  payment. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the  bills  of 
exception  taken  in  this  case. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  plaintiffs  perpetuating  the  injunctiouj  that  the  recorder  of  the 
parish  of  Terrebonne  do  cancel  and  erase  the  special  and  judicial 
mortgages  in  favor  of  the  said  Marie  Louise  and  Marie  Elizabeth  Yer- 
ret, wives  of  W.  H.  and  J.  M.  Knight,  against  the  property  of  Adolphe 
Yerret  described  in  the  petition  lor  injunction,  and  that  the  defendants 
pay  costs  of  both  courts. 

Rehearing  refused. 


No.  3931. 
Joseph  Le  Blanc  v.  Louis  St.  Germain. 

The  benefit  of  the  homestead  act  can  be  pleaded  in  bar  of  the  foreclosure  of  a  conTentional 
mortgage  given  on  the  homestead  subsequent  to  the  enactment  of  the  law. 

It  can  not  be  rightfully  contended  that,  in  con  enting  to  the  mortgage,  the  plaintiff  in  injunc- 
tion waived  the  benefit  of  this  exemption,  and  thal|  it  amounted  to  a  renunciation  of 
the  right.  No  one  is  presumed  to  waive  a  legal  right,  and  every  contract  is  supposed  to 
be  made  in  reference  to  the  law  that  governs  it.  In  this  case  there  was  no  express  re- 
nunciation or  waiver. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard. Fardee,  J.  E.  H,  McOaleh,  A,  dc  J,  M.  Idvaudais^  for  plain- 
tiff and  appellee.    Marcel  Bucroa^  for  defendant  and  appellant. 

Justices  concurring :   Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiff,  who  injoined  the  foreclosure  of  the  mort- 
gage of  the  defendant  on  the  ground  that  the  property  seized  is  his 
only  homestead,  appeals  from  the  judgment  dissolving  the  injunction 
with  ten  per  cent,  damages. 

That  the  property  seized  is  defendant's  only  homestead  is  not  dis- 
puted. The  question  is,  can  the  benefit  of  the  homestead  act  be 
pleaded  in  bar  of  the  foreclosure  of  a  conventional  mortgage  given  on 
the  homestead  subsequent  to  the  enactment  of  the  law  ?  By  section 
691  of  the  Revised  Statutes  of  1870,  in  certain  cases  the  homestead  is 
exempt  from  seizure  **  in  addition  to  property  and  effects  now  exempt 
18 
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from  seizure  and  sale  nnder  execution."  The  defendant  contends  that 
the  law  has  no  application  to  a  sale  under  the  foreclosure  of  a  mort- 
gage, but  only  refers  to  sales  '^  under  execution."  We  can  not  accept 
this  interpretation  of  the  law.  It  has  a  broader  meaning.  The  obTioua 
purpose  of  the  law-giver  was  to  exempt  from  forced  sale  in  certain 
cases  the  homestead  of  the  debtor ;  and  it  is  the  intention  of  the  law- 
giver that  we  must  seek  and  give  effect  to. 

The  defendant  contends  also,  that  in  consenting  to  the  mortgage  the 
plaintiff  waived  the  benefit  of  this  exemption  ;  that  it  amounted  to  a 
renunciation  of  the  right.  Ko  one  is  presumed  to  waive  a  legal  right; 
every  one  is  presumed  to  contract  iii  reference  to  the  law.  The  plain- 
tiff and  defendant  are  presumed  to  have  done  so.  Nothing  was  said 
in  the  contract  in  regard  to  the  remedy  thereon.  This  the  law  sup- 
plied as  thoroughly  a<^  if  inserted  in  the  instrument.  Section  691  of 
the  Revised  Statutes  appertains  to  the  remedy;  and  if  in  forced  sales 
it  can  be  disregarded  at  all  (of  which  we  here  express  no  opinion)  it 
must  be  by  an  express  renunciation  or  waiver. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  now  ordered  that  the  injunction  herein  be  perpetuated  and  that 
the  defendant  pay  cost  of  both  courts. 

Rehearing  refused. 


No.  4592. 
Nancy  Doughty  v.  The  Sheriff  and  als. 

25    290|  Where  a  wife  had  obtained  a  jadgmeut  against  her  hnsband,  under  which  his  property  Ikad 

.106    188)  been  sold  and  parchased  by  h9c ; 

2ft     290  HeldF— That  after  her  purchase  the  Judgment  creditors  of  her  husband  could  seize  the  same 

126     165  property  as  his,  and  that  the  wife  had  not  the  right  to  iqjoin  the  sale  thereof,  inasmuch 

~  as  the  sale  to  her  was  not  recorded  in  the  recorder's  office. 

APPEAL  from  the  Fifih  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Posey,  J.  D.  G,  Wedge,  Ba<ie,  Foster  &  Merrickf  for  plain- 
tiff and  appellant.    Kernan  &  Lyons,  for  defendants  and  appellees. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

LuDELiNG,  C.  J.  The  defendants,  H.  B.  Chase  and  John  Effut,  ob- 
tained judgments  against  Wm.  F.  Doughty,  the  husband  of  plaintiff. 
She  had  obtained  a  judgment  against  her  husband  under  which  his 
property  had  been  sold  and  purchased  by  her.  After  her  purchase, 
the  judgment  creditors  of  her  husband  seized  tbe  same  property  as 
hisi,  and  the  plaintiff  has  injoined  the  sale  thereof.  The  defendants 
had  a  right  to  seize  the  property,  inasmuch  as  the  sale  to  the  wife  was 
not  recorded  in  the  recorder's  office.    21  An.  427,  241 ;  22  An.  113. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs  of  appeal. 
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No.  2945.  ^  j|^ 

A.  Lartigue  v.  Clara  White,  Wife  of  Carl  KoIid,  and  als. 

Where  the  motion  was  to  diBmiss  the  appeid,  on  the  groond  that  the  amount  in  dispute  did 
not  exceed  five  hundred  dollars; 

field— That  the  suit  being  for  one  thousand  dollars  against  three  heirs  who  are  in  pbssession 
of  Uie  estate  they  inherited,  for  services  rendered  as  attorney  in  se  tling  the  succession, 
and  judgment  having  been  asked  and  granted  in  the  court  a  qua  against  them  Jointly  for 
said  sum,  in  proportion  to  the  respective  shares  received  by  them,  the  motion  must  be 
overruled,  because  the  claim,  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs  who  must  pay  proportionately,  does  not  change  the  nature  and 
amount  of  the  matter  in  dispute. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     TkMrd, 
J.    J5.  Hatoard  McCaleh,  for  plaintiff  and  appellee.    MiXes  Taylor 
and  William  Grants,  for  defendants  and  appellants. 

Ok  Motion  to  Dismiss  the  Appeal. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Howe. 

Howell,  J.  The  plaintiff  moves  to  dismiss  this  appeal  because  the 
amount  in  dispute  does  not  exceed  five  hundred  dollars.  The  suit  is 
for  one  thousand  dollars  against  three  heirs,  who  are  in  possession  of 
the  estate,  for  services  as  attorney'  at  law  by  special  employment  if 
settling  the  succession  inherited  by  them,  and  judgment  was  asked 
and  granted  against  them  jointly  for  said  sum  in  proportion  to  the 
respective  shares  received  by  them. 

The  claim,  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs,  who  must  pay  proportionately,  does  not  change 
the  nature  and  amount  of  the  matter  in  dispute.  It  grew  out  of  one 
contract  in  relation  to  one  matter,  the  succession  of  the  deceased, 
which  is  an  entire  thing. 

The  authorities  cited  by  appellee  do  not  apply  to  a  case  like  this. 

It  is  ordered  that  the  motion  be  overruled. 


Wyly,  J.,  dissenting:  For  the  reasons  assigned  in  my  dissenting 
opinion  in  A.  Lartigue  v.  Eliza  White,  wife  of  C.  Bullitt  et  als.,  I  dis- 
sent in  this  case. 


On  the  Merit^. 

Justices  concurring :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wylt,  J.  The  heirs  of  Mrs.  White,  wife  of  Maunsel  White,  appeal 
from  the  judgment  condemning  them  to  pay  the  plaintiff  one  thousand 
dollars  for  professional  services. 

At  the  same  time  the  plaintiff  was  employed  to  obtain  the  orders 
mentioned  in  the  case  just  decided  in  the  succession  ot  Maunsel  Whitej 
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he  was  employed  to  obtain  similar  orders  in  the  saccession  of  Mrs. 
White,  and  this  controversy  arises  in  reference  to  the  value  of  these 
services.  As  the  orders  were  all  obtained  without  opposition  and  by 
consent,  we  think  one  hundred  dollars  will  be  fair  compensation. 

It  is  therefore  ordered  that  the  judgment  herein  be  reduced  to  one 
hundred  dollars,  and  as  thus  amended  that  it  be  affirmed,  appellee 
paying  costs  of  appeal. 

Rehearing  refused. 


25    2921 
49    970; 


No.  4118. 
Gr.  W.  W.  GooDWYN  V.  Perry  &  Cc 

Where  jadgment  being  rendered  in  this  case  on  the  sixth  of  May,  1873,  in  favor  of  defendants, 
an  appeal  was  granted  on  the  foarteehth  of  the  same  month,  returnable  on  the  tirnt 
Monday  in  November,  on  motion  to  dismiss  the  appeal  on  the  ground  that  said  fint 
Monday  in  November  was  not  the  legal  retam  day ; 

Heldr— That  the  first  return  day  after  this  appeal  was  taken,  being  the  third  Monday  in 
May;  that  the  judgment  having  been  rendered  on  the  tenth  of  the  same  month;  and 
that  the  transcript  of  the  case  containing  over  two  hundred  pages ;  it  must  be  presumed 
that  the  Judge  a  quo  thought  it  could  not  have  been  completed  by  that  time,  as  the  oomt 
adjourns  before  the  first  of  June  to  the  first  Monday  in  November,  and  it  follows  that 
the  first  Monday  in  November  was  the  proper  retarn  day. 

Where  a  creditor,  ignorant  of  the  fact  that  his  claim  on  his  debtor  was  secured,  wrote  to 
other  creditors  of  the  same,  expressing  his  assent  to  accepting  concurrently  with  them  the 
surrender  of  property  offered  on  certain  conditions  by  said  debtor,  beoause  he  behoved 
that  he  was  in  no  better  condition  than  those  creditors ; 

Held — That  this  was  a  contract  which  was  void  from  error  in  the  motive,  inasmuch  as  it 
proceeded  from  a  cause  supposed  to  exist,  which  in  reality  did  not  exist,  and  beoause  its 
existence  was  a  condition  precedent  to  the  contract. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens ,  J.     Htfrnan,  Wallace  and  Uandlin^  for  defendants  and  appel- 
lees.    Randolph,  Singleton  and  Browne,  for.^plaintiff  and  appellant. 

On  Motion  to  Dismiss  the  Appeal. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Morgan,  Wyly. 

Morgan,  J.  Judgment  was  rendered  in  this  case  on  the  sixth  May, 
1872,  in  favor  of  defendant.  An  appeal  was  asked  for  and  allowed  on 
the  fourteenth  May,  returnable  on  the  first  Monday  in  November. 

We  are  asked  to  dismiss  the  appeal  on  the  grounds  that  there  were 
six  days  to  the  third  Monday  in  May,  and  that  as  there  appears  do 
proof  or  suggestion  to  the  contrary,  the  presumption  is  there  was 
ample  time  to  prepare  so  small  a  record,  and  the  iirst  Monday  of  No- 
vember was  not  the  legal  return  day ;  and  because  this  court  was  in 
session  when  the  appeal  was  taken,  and  the  law  provides  that,  during 
the  term,  appeals  shall  be  returnable  on  the  first  and  third  Mon- 
days of  every  month. 

The  law  relied  upon  (acts  of  1870,  p.  99,  section  1,)  provides  that  in 
all  cases  of  appeal  the  judge  of  the  court  from  which  it  is  taken  shall 
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make  the  appeal  returnable  to  the  Supreme  Court  at  the  next  return 
day  for  appeals  from  the  parish,  if  there  shall  be  time  enough  after 
granting  it  to  give  the  notice  required  by  law  and  to  prepare  the 
record;  if  not,  then  he  shall  fix  the  return  day  for  some  day  within 
the  next  term  after  the  appeal  is  granted,  allowing  sufficient  time  to 
give  the  citation  required  by  law,  and  to  prepare  the  record,  if  suffi- 
cient time  within  the  term  shall  remain ;  if  not,  then  he  shall  fix  the 
return  day  for  the  following  term. 

The  first  return  day  after  this  appeal  was  taken  was  the  third  Mon- 
day in  May.  As  the  judgment  was  only  rendered  on  the  tenth  of  May, 
and  as  this  transcript  contains  over  two  hundred  pages,  we  must  pre- 
sume that  the  District  Court  thought  it  could  not  have  been  completed 
by  that  time. 

As  this  court  adjourns  before  the  first  of  June  to  the  first  Monday 
in  November,  it  follows  that  the  first  Monday  in  November  was  the 
proper  return  day. 

The  motion  to  dismiss  is  therefore  overruled. 


On  the  Merits. 

Justices  concurring:    Ludeling,  Taliaferro,  Morgan. 

Taliaferro,  J.  This  is  an  injunction  suit  which  has  grown  out  of 
the  case  of  Perry  &  Co.  v.  Austin  &  Goodwyn,  before  this  court  in 
1872. 

See  24  An.  p.  — .  Upon  the  return  of  the  mandate  of  this  court 
in  the  latter  case,  execution  was  issued  against  the  defendants,  Austin 
&  Goodwyn.  G.  W.  W.  Goodwyn  obtained  an  injunction  to  stay  the 
procN  ^.'dings  under  execution,  on  the  ground  that  subsequent  to  the 
appeal  of  Austin  &  Goodwyn  to  tlie  Supreme  Court  in  the  case  of  Perry 
&  Co.  V,  Austin  &  Goodwyn,  and  while  that  appeal  was  pending 
Perry  &  Co.  accepted  a  proposition,  made  by  Goodwyn,  solely  bound 
foi  the  dtbts  of  his  firm,  to  pay  the  creditors  a  certain  portion  of  their 
debts,  the  firm  of  Austin  &  Goodwyn  being  insolvent.  The  plaintiff 
alleges  that  he  was  entirely  discharged  from  all  futher  liability  to 
Perry  &  Co.  by  their  acceptance  and  ratification  of  the  surrender  of 
his  property.  The  defendants  in  injunction  filed  an  exception  to  the 
proceeding,  alleging  various  grounds,  and  prayed  that  the  injunction 
be  dissolved  with  damages.  Judgment  was  rendered  dissolving  the 
injunction  and  condemning  Goodwyn,  the  principal,  and  Philip  Hallo- 
rand,  surety  on  the  injunction  bond  to  pay  in  solido  to  the  defendants, 
Perry  d&  Co.  seventy-five  dollars  special  damages,  with  three  per  cent, 
additional  interest  on  the  principal  of  the  judgment  injoined  till  paid, 
and  costs. 

From  this  judgment  the  plaintiff  has  appealed.    It  appears  that 
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pending  the  snit  of  Perry  &  Co.  against  Austin  &  Goodwyn,  the  last 
named  firm,  finding  themselves  unable  to  meet  their  obligations,  prop- 
ositions were  made  through  Goodwyn  to  make  a  surrender  of  their 
property  and  assets  to  their  creditors,  on  condition  that  G^<»dwyB 
should  retain  his  tools  which  he  used  in  his  trade,  and  a  small  amount 
in  money  to  begin  a  small  business.  Bridgeford  &  Co.,  of  Louisville, 
Kentucky,  were  creditors  for  the  largest  amount,  and  it  appeal's  that 
they  accepted  the  proposition  of  surrender,  and  were  active  in  urging 
the  other  creditors  to  do  so.  All  the  creditors,  except  Perry  &  Co., 
were  prompt  in  closing  with  the  proposal  of  Goodwyn.  Bridgeford 
&  Co.  wrote  at  considerable  length  to  Perry  &  Co.,  at  Albany,  New 
York,  representing  that  the  acceptance  of  the  surrender  was  the  be«t 
that  could  be  done ;  that  by  acceding  to  the  proposal  the  creditors 
would  realize  from  fifty  to  sixty  cents  on  the  dollar  for  their  debts ; 
whereas  if  they  refused,  the  insolvents  would  be  compelled  to  go  into 
bankruptcy,  and  if  so,  the  creditors  would  realize  little  or  nothing.  In 
reply  Perry  &  Co.  wrote  on  the  twenty-third  September,  1870,  as  fol- 
lows : 
*'  Messrs.  Bridgeford  &  Co.,  Louisville,  Ky. : 

"  Gentlemen — In  reply  to  your  favor  of  the  nineteenth  instant  re- 
specting our  claim  ap:ainst  Mr.  G.  W.  W.  Goodwyn,  we  leave  the 
matter  entirely  in  your  hands,  feeling  confident  you  will  act  for  us  the 
same  as  you  would  for  your  own  interest.  Whatever  arrangement 
you  may  deem  best  to  come  to  will  be  perfectly  satisfactory-  to  us. 

*'  Respectfully  yours,  Perry  &  Co." 

On  the  same  day  they  wrote  to  their  attorneys  in  New  Orleans : 

*'  Albany,  September  23,  1870. 
**  Messrs.  Wallace  &  Handlin  : 

"  Gentlemen — We  have  been  informed  by  Messrs.  Bridgeford  &  Co., 
of  Louisville,  Ky.,  that  Mr.  G.  W.  W.  Goodwyn  has  assigned  for  the 
benefit  of  his  creditors,  retaining  the  right  to  hold  $400  in  cash  and 
$150  in  tools.  We  suppose  you  have  obtained  no  special  security  on 
our  account,  and  that  we  will  have  to  accept  the  terms  with  the  others. 

"Yours,  respectfully,  Perry  &  Co." 

Their  attorneys  answer  this  letter  on  the  tvrenty-eighth  of  Septem- 
ber. After  saying  that  they  know  nothing  of  any  steps  being  taken 
by  Goodwyn  towards  an  assignment  they  write:  '* Instead  of  your 
case  being  in  the  fix  you  suppose,  we,  on  the  contrary,  think  we  have 
good  security,  one  who  owns  plenty  of  real  estate.  We  have,  there- 
fore, no  doubt  about  our  ability  to  make  the  money  as  soon  as  the 
appellate  court  decides  the  case. .   Our  courts  open  again  in  November. 

**  Your  obedient  servants, 

*' Wallace  &  Handlin." 

Perry  &  Co.,  therefore,  wrote  again  to  Bridgeford  &  Co. : 
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*'  Albany,  October  8, 1870. 

**  MefisrB.  Bridgefoi*d  &  Co.,  Louisville,  Ky. : 

''Gentlemen — With  regard  to  our  claim  v,  Mr.  G.  W.  W.  Goodwyn, 

we  have  just  received  word  from  our  attorneys  that  they  hold  ample 

Aecurity  for  the  payment  of  the  same,  aud,  of  course,  we  can  not 

agree  to  give  up  this  security. 

**  Respectfully  yours, 

Perry  &  Co." 

It  seems  there  can  be  no  doubt  that  Perry  &  Co.  when  they  assented 
to  the  proposition  communicated  to  them  by  Bridgeford  &  Co.,  be- 
lieved their  debt  istood  on  no  better  ground  than  that  of  the  other 
creditors,  and  were  influenced  by  the  letter  of  Bridgeford  &  Co.  to 
agree  to  accept  the  surrender,  thinking  they  would  get  a  larger  per- 
•centage  on  their  claim  by  so  doing  than  by  forcing  their  debtor  into 
bankruptcy,  and  thereby  realize  but  little  after  the  charges  of  the 
bankrupt  court  were  paid.  Their  debt,  in  point  of  fact,  was  secured 
at  the  time  they  wrote  to  Bridgeford  &  Co.  under  date  of  September 
523,  but  they  were  ignorant  of  it.  The  consent  given  at  that  date  pro- 
ceeded from  a  cause  supposed  by  them  to  exist,  which  in  reality  did 
DOt  exist;  and  its  existence  was  a  condition  precedent  to  the  contract. 
The  contract  is,  therefore,  void  from  error  in  the  motive.  C.  C.  1815, 
1818,  1819,  IdCO,  1821.  Also  C.  C.  articles  1816-1840,  et  aequenU.  2  L. 
3j  6L.  511. 

The  defendants,  as  soon  as  they  were  informed  by  their  attorneys 
that  their  debt  was  fully  secured  promptly  retracted  their  consent 
given  in  ignorance  to  accept  the  plaintiffs  surrender.  We  think  the 
decree  of  the  lower  court  correct. 

Judgment  affirmed. 


Wyly,  J.,  dmenting.  On  the  thiiteenth  of  September,  1870,  Good- 
wyn made  an  assignment  of  all  his  property,  except  four  hundred  dol- 
lars in  cash  and  one  hundred  and  fifty  dollars  worth  of  tools,  to  his 
creditors,  in  whose  behalt  Bridgeford  &  Co.  accepted  the  assignment 
and  gave  Goodw^^u-  a  ''full  and  complete  discharge  of  their  said 
claims,"  *  *  *  ''  so  that  this  agreement  shall  have  the  effect  of 
being,  as  to  such  creditors  and  all  of  them,  a  receipt  in  full  against 
their  claims  or  the  claims  of  any  of  them.*' 

On  the  sixteenth  of  September,  1870,  Bridgeford  &  Co.  wrote  to 
Perry  &  Co.  that :  "  We  asked  Mr.  Goodwyn  if  he  would  be  willing 
to  assign  everything  to  us  for  the  benefit  of  his  creditors,  and  he  replied 
that  he  did  not  want  everything  in  the  wide-world  taken  from  him, 
jind  have  no  support  for  his  large  family ;  that  he  bad  been  unfor- 
tunate and  was  satisfied  that  he  had  not  wronged  any  of  his  creditors 
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ont  of  anything,  and  would  not  make  an  assigment  without  a  release 
from  all  his  creditors  of  any  further  claim  against  him,  and  a  small 
sum  to  support  his  family  a  short  time,  to  enable  him  to  get  into  a 
small  business.  We  then  went  and  cousulted  our  attorney  in  regard 
to  the  matter,  and  he  desired  to  know  if  we  would  take  the  respon- 
sibility of  entering  into  an  agreement  with  Goodwyn,  releasing  him 
from  all  further  claims  of  his  creditors  against  him,  and  we  replied  that 
it  would  be  rather  hazardous  to  do  so.  In  the  meantime  Mr.  Good- 
wyn had  consulted  his  attorney  and  a  meeting  was  called  to  consider 
the  matter.  Mr.  Goodwyn's  attorney  advised  him  to  go  into  bank- 
ruptcy, and  that  would  settle  the  whole  matter  at  once.  Mr.  Good- 
wyn remarked  that  he  did  not  like  to  go  into  bankruptcy ;  that  as  we 
had  been  so  very  clever  to  him  he  did  not  like  to  take  such  a  step. 
But  we  could  see  at  the  same  time  that  if  something  was  not  done  very 
soon,  Mr.  Goodwyn's  attorney  would  have  persuaded  him  to  go  into 
bankruptcy." 

''  We  then  consulted  our  attorney  if  it  would  not  be  best  to  let  it  be 
settled  in  the  Bankrupt  Court,  and  he  replied  by  no  means;  that  the 
costs  would  consume  everything,  and  we  would  not  realize  twenty-five 
cents  on  the  dollar,  and  if  we  would  settle  it  in  the  way  proposed  by 
Mr.  G.,  it  would  be  best  for  all  parties.  We  saw  that  it  was  impossi- 
ble to  come  to  a  settlement  any  other  way,  and  something  would  have 
to  be  done  at  once  to  stop  the  enormous  expense  that  was  eating  the 
whole  thing  up  like  a  cancer.  You  are  aware  that  he  was  paying  four 
thousand  dollars  rent  for  the  house  he  occupied,  and  that  he  had  one 
year  to  run  from  the  first  of  October  next.  Mr.  G.  then  said  that  if  we 
would  draw  an  agreement  to  this  effect,  releasing  him  from  all  claims 
against  him  and  give  him  four  hundred  dollars  in  ca.6h  and  one  hundred 
and  fifty  dollars  in  tools  that  were  in  his  shop,  to  enable  him  to  com- 
mence business  in  a  small  way,  he  would  consent  to  making  the  assign- 
ment. Our  attorney  advised  us  to  do  so,  and  the  assignment  was 
drawn  in  duplicate  and  signed  accordingly.  As  it  is  now,  we  think 
we  will  get  from  fifty  to  sixty  cents  on  the  dollar.  We  also  took  the 
responsibility  of  appointing  Mr.  Goodwyn  our  attorney  to  settle  the 
business,  making  inquiry  at  the  time  of  a  number  of  the  leading  houses 
in  the  city  if  they  would  advise  us  to  do  so,  and  they  replied  that  we 
could  not  get  a  better  man,  as  he  was  as  honest  a  man  as  lived,  but 
had  been  unfortunate;  and  when  we  left  there  on  last  Wednesday, 
the  fourteenth  instant,  he  was  progressing  with  the  sale  of  the  stock 
rapidly,  and  would  endeavor  to  sell  the  entire  stock  by  the  first  of 
October. 

'^  There  was  a  party  negotiating  for  the  store  when  we  left,  and  it  is 
probably  rented  by  this  time.  We  went  down  with  a  determination 
to  close  it  up  and  stop  expenses,  and  we  hope  our  action  will  meet  your 
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approbation.     One  thing  you  may  rest  assured,  that  we  will  all  fare 
alike.  "  Yours,  truly, 

(Signed)  Bridgeford  &  Co." 

To  the  foregoing  letter,  Perry  &  Co.,  the  defendants^  made  the  fol- 
lowing reply : 

*»  ORIENTAL  AND  AMERICA  STOVE  WORKS. 

Perrt  &  Co., 
September  23,  1870,  115  Hudson  street,  Albany, 

250  Water  street.  New  York. 
''Messrs.  Bridgeford  &  Co.,  Louisville,  Kentucky: 

'^  Gents — In  reply  to  your  favor  of  the  sixteenth  instant,  respecting 
our  claim  v,  Mr.  Gr.  W.  W.  Goodwyn,  we  leave  the  matter  entirely  in 
your  hands,  feeling  confident  you  will  act  for  us  the  same  as  you 
would  for  your  own  interest.  Whatever  arrangement  you  may  deem 
it  best  to  come  to  will  be  perfectly  satisfactory  to  us. 
'*  Respectfully  yours, 
(Signed)  Perrt  &  Co." 

It  occurs  to  me,  from  the  foregoing  statement,  that  Bridgeford  &; 
Co.,  in  order  to  get  the  assignment  and  secure  something  for  the  cred- 
itors, assumed  to  act  as  agents  for  Perry  &  Co.;  and  acting  in  good 
faith  they  promptly  communicated  to  Perry  &  Co.  all  the  facts,  as  well 
as  the  reason  that  induced  them  to  assume  the  agency.  With  full 
knowledge  of  all  the  facts  Perry  &  Co.  wrote  the  letter  of  twenty- 
third  September,  1870,  which  I  can  not  construe  to  mean  anything  less 
than  a  ratification  of  what  had  been  done  in  their  behalf  by  Bridge- 
ford &  Co. 

The  moment  the  ratification  occurred,  the  obligation  to  discharge 
Goodwyn  of  his  debts  became  complete  and  binding  on  Perry  Sc  Co., 
and  Bridgeford  &  Co.'s  responsibility  on  account  of  asBuming  the 
agency  ceased. 

This  assent  was  equivalent  to  previous  authority,  and  the  moment  it 
TTas  given  the  contract  became  as  complete  and  irrevocable  on  Perry 
&  Co.  as  if  they  had  signed  it.  Story  on  Agency,  sections  242,  243^ 
244,  250,  151. 

Now  the  question  is,  suppose  Perry  &  Co.  had  signed  the  discharge 
of  Goodwyn  and  accepted  the  assignment  of  his  property,  just  as 
Bridgeford  &  Co.  assumed  to  do  for  them,  would  they  be  permitted, 
three  weeks  afterwards,  to  withdraw  from  the  contract  on  the  ground 
that  they  did  not  understand  the  exact  situation  of  their  claim ;  that 
they  did  not  know  that  their  attorneys  had  the  security  of  a  suspensive 
appeal  bond? 

Whose  business  was  it  to  know  the  exact  situation  of  Perry  &  Co.'s 
easef  It  was  theirs;  and  they  are  presumed  to  know  what  their  at- 
torneys are  doing  in  their  behalf.     It  is  not  pretended  that  Bridgeford 
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&  Co.  knew  any  thing  of  the  security  existing  in  support  of  Perry  & 
Co.'s  claim,  and  it  is  not  pretended  that  Goodwyn  withheld  any  in- 
formation or  committed  any  fraud  in  going  into  the  transaction. 

Suppose  Perry  &  Co.  had  applied  to  Goodwyn  for  the  assignment, 
as  was  done  for  them  by  Bridgeford  &  Co.,  would  they  be  heard  in 
demanding  the  rescission  of  the  contract,  to  say  that  they  did  not  know 
that  their  claim,  the  equivalent  they  had  given  for  the  assignment,  was 
as  valuable  as  it  was ;  that  it  was  secured  by  a  suspensive  appeal  bond  ? 
I  think  not.  This  was  no  excuse  to  Perry  &  Co.  They  pressed  the 
assignment  on  Goodwyn  through  their  agents,  or  agents  whose  acts 
they  ratified,  and  prevailed  upon  him  against  the  advice  of  bis  counsel 
to  make  the  assignment  of  his  property. 

He  saw  certain  relief  from  his  embarrassments  in  surrendering  his 
property  in  bankruptcy,  and  was  advised  by  his  counsel  at  once  to  do 
80 }  but  upon  the  representation  of  those  whose  acta  have  been  ratified 
by  Perry  &  Co.,  that  he  would  be  discharged  by  bis  creditors  if  he 
would  assign  to  them  his  property,  he  was  induced  to  make  the 
assignment. 

In  my  opinion  a  commutative  contract  made  under  the  circum- 
stances detailed,  ought  not  to  be  avoided  for  the  cause  set  np  by  Perry 
&  Company. 

The  relation  of  Goodwyn  to  Perry  &  Company  is  the  same  as  if  Uiey 
had  gone  to  him  in  person  and  procured  from  him  the  assignment  of 
his  property.  As  to  him  there  was  no  error  of  motive  in  the  contract, 
Perry  &  Company  contracted  for  the  assignment  of  his  property  and 
be  for  a  discharge  of  their  debt  against  him. 

Now  as  to  the  value  of  that  property  or  the  value  of  the  equivalent 
given  by  Perry  &  Company,  or  their  agent,  it  is  immaterial.  If  it 
turned  out  that  the  goods  assigned  were  worth  double  the  amount  of 
Goodwyn's  debt,  or  that  Perry  &  Company's  claim  was  worth  double 
the  amount  of  the  goods,  the  contract  would  remain  unimpaired.  It 
was  no  part  of  Goodwyn's  undertaking  to  inform  Perry  &  Company  of 
the  value  of  their  claim  or  to  advise  them  not  to  press  the  contract 
upon  him  till  they  had  corresponded  wi'.h  tiieir  attorney. 

If  Perry  &  Company  chose  to  ratify  unconditionally  the  contract 
made  in  their  behalf  by  Bridgeford  &  Co.,  and  pressed  upon  Good- 
wyn, without  waiting  for  the  advice  of  their  counsel  as  to  the  situation 
of  their  claim  it  was  their  own  fault.  It  was  not  the  fault  of  Good* 
wyn.  Besides,  if  there  were  a  good  cause  to  annul  the  commutative 
contract  there  has  been  no  return  nor  offer  to  return  the  property 
assigned. 

I  therefore  dissent  in  this  case. 
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St«te  ex  rel.  Cray  &  Co.  v.  Judge  of  the  Fourth  Diatriot  Coart,  pariah  of  Orleans, 


No.  3904. 

'State   of   Louisiana  ex  rel.  E.  J.  Gay   &  Co.  v.  Judge  of  the 
Fourth  Disteict  Court,  parish  of  OrleanB. 

The  case  of  Block  Brothers  v.  Burthe,  20  An.  p.  344,  which,  in  the  opinion  of  the  jndge 
a  guo,  covers  the  case  at  har  in  every  particular,  was  determined  on  the  ground  that  the 
opponent  was  properly  the  defendant  and  had  the  right  to  release  by  bond,  an  act  which 
could  not  be  considered  as  operating  an  irreparable  injury  to  the  appellant. 

There  seems  to  be  a  conflict  between  the  case  of  Block  Brothers  o.  Burthe  and  that  of  Du- 
perier  v.  Flanders,  20  An.  29.  The  court,  however,  inclines  to  recognize  the  doctrine  laid 
down  in  the  latter  case,  and  to  follow  the  principles  enunciated  in  the  later  case  of  Daw- 
son V.  Williamson,  22  An.  535,  as  controlling. 

EULE  for  a  mandamus  on  Paul  Th6ard,  Judge  of  the  Fourth  District* 
Court,  parish  of  Orleans^  in  the  case  of  £.  J.  Gay  &  Co.  v.  Eaton 

&  Barstow — B.  Bihen  and  als.  intervening.     Hace,  Foster  and  Merrick, 

lor  relators.     Breaux,  Fenner  &  Hally  for  intervenors.     Judge  Th^ard, 

in  propria  persona. 

Justices  concurring :     Ludeling,  Taliaferro,  Howell,  Wyly,  Howe. 

Taliaferro,  J.  The  relators  sequestered  ten  hogsheads  of  sugar 
and  sixty-nine  barrels  of  molasses,  alleging  that  they,  as  the  mer- 
chants of  Eaton  &  Barstow,  sugar  planters,  furnished  them  with  pro- 
▼isions,  supplies  and  money,  to  enable  them  to  cultivate  their  crop  of 
sugar  and  to  gather  and  prepare  it  for  market,  and  on  that  account 
they  have  by  law,  a  lien  and  privilege  upon  the  crop,  of  which  the  ten 
hogsheads  of  sugar  and  the  sixty-nine  barrels  of  molasses  form  a  part, 
and  which  was  then  within  the  jurisdiction  of  the  court.  They 
averred  that  Eaton  &  Barstow  was  indebted  to  them  in  the  sum  of 
$4771  78.  They  prayed  judgment  for  that  amount,  with  privilege  on 
the  property  sequestered,  etc.  Eaton  and  Barstow  answered  by  gen- 
eral denial.  John  H.  Bihen,  who  had  been  the  manager  of  the  planta- 
tion on  which  the  crop  was  raised,  together  with  a  number  of  laborers 
employed  in  its  cultivation,  intervened,  alleging  that  the  sugar  and 
molasses  sequestered  were  transferred  and  delivered  to  them,  having 
been  given  to  them  in  part  payment  of  their  wages,  and  that  they  are 
the  absolute  owners  of  the  same,  and  as  such  had  through  an  agent, 
who  had  advanced  t]iem  $980  in  cash  upon  the  property,  shipped  it  to 
New  Orleans  to  be  sold.  Eaton  Sc  Barstow  answered  this  interven- 
tion, admitting  the  facts  stated  to  be  true.  These  parties  intervening 
were  allowed  to  release  the  property  by  giving  bond.  The  plaintiffs, 
who  are  the  relators,  objecting  to  the  order  allowing  these  intervening 
and  opposing  parties  to  give  bond,  applied  for  a  suspensive  appeal, 
which  being  refused,  the  relators  applied  to  this  court  for  a  mandamus 
to  the  judge  of  the  Fourth  District  Court  to  compel  him  to  grant  the 
appeal.  To  the  rule  nisi  the  judge  answered  that  his  action  had  been 
taken  in  conformity  with  the  decision  of  this  court  in  the  case  of  Block 
Brothers  t;.  Burthe^  20  An.^  page  344,  which  in  the  opinion  ot  the  judge 
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covers  the  case  at  bar  in  every  particular.  That  case  was  determined 
on  the  ground  that  the  opponent  was  properly  the  defendant,  and  had 
the  right  to  release  by  bond,  an  act  which  could  not  be  considered  as 
operating  an  irreparable  injury  to  the  appellant. 

There  seems  to  be  a  confliction  between  the  case  of  Block  Brothers 
V.  Burthe  and  that  of  Duperier  v.  Flanders,  20  An.,  page  29.  We  in- 
cline, however,  to  recognize  the  doctrine  laid  down  in  the  latter  case, 
and  to  follow  the  principles  enunciated  in  the  later  case  of  Dawson  r. 
Williamson,  22  An.,  page  535,  as  controlling. 

It  is  therefore  ordered  that  the  rule  be  made  absolute. 


KOTB.— ^be  preceding  case  was  decided  on  the  twenty-second  of  A.prU,  187S,  and  properiy 
belonged  to  the  Twenty-Fourth  Annual.  It  having  not  appeared  in  that  volume,  it  is,  at  the 
request  of  my  predecessor,  reiK>rted  in  this  ouc-^Rbpobtbh. 


No.  3:380. 
Patrick  Irwin  v.  James  M.  Peterson. 

Where  defendant  was  sued  for  half  the  value  of  a  waU.  which  said  defendant  made  a  wall  in 

common  by  using  it  to  support  his  buildings ; 
Held— That  he  had  no  interest  to  question  plaintiff's  title  ftui;her  than  to  ascertain  whether 

the  claim  demanded  could  safely  be  paid  to  the  claimant. 
Where  evidence  was  admitted  because  it  was  confirmatory  and  explanatory  of  the  title  filed 

in  answer  to  the  prayer  for  oyer,  and  did  not  constitute  a  new  and  independent  tiUe,- 
Held — That  the  bill  of  exceptions  thereto  was  not  well  taken. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  T.  Qilmore  dk  Sons,  for  plaintiff  and  appellee.  Bentinek 
Egan,  for  defendant  and  appellant. 

Justices  concurring:     Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan^ 

Wyly,  J.  The  defendant  appeals  from  the  judgment  condemning 
him  to  pay  the  plaintiff  $591  77,  the  value  of  half  of  a  wall,  which 
the  defendant  made  a  wall  in  common  by  using  it  to  support  his  build- 
ings in  1868. 

The  plaintiff  joins  in  the  appeal,  and  prays  that  the  judgment  be 
increased  to  the  amount  claimed  in  his  petition  ($1001  97). 

The  plaintiff  acquired  the  property  from  £.  £.  Norton,  assignee  of 
Jacob  Barker,  who  erected  the  wall  in  1852.  When  the  defendant,  in 
1868,  made  it  a  wall  in  common,  he  incurred  the  obligation  to  pay  half 
of  what  was  laid  out  in  its  construction.  Asserting  the  right  conferred 
by  article  Q7^  Revised  Code,  the  defendant  must  comply  with  the  con- 
dition upon  which  that  right  is  given,  to  wit :  he  must  pay  half  the 
cost  of  constructing  the  wall.     20  An.  554 ;  22  An.  114 ;  23  An.  597. 

He  has  no  interest  to  question  plaintiff's  title  further  than  to  ascer- 
tain whether  the  claim  now  demanded  can  safely  be  paid  to  him.  We 
think  whatever  right  Jacob  Barker,  the  builder,  had  to  demand  remu- 
neration for  half  the  cost  of  the  wall  belongs  to  the  plaintiff,  and  that 
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payment  of  this  demand  will  protect  the  defendant  from  any  further 
^contribution  that  may  be  demanded  for  making  the  wall  a  wall  in 
•common. 

The  bill  of  exceptions  to  the  introduction  of  plaintiff's  title,  result- 
ing from  the  adjudication  of  twentieth  June,  1868,  and  the  confirma- 
tory act  of  sixth  July,  1868,  was  not  well  taken,  for  the  reason  given 
by  the  judge  in  refusing  to  reject  this  evidence.* 

The  total  number  of  bricks  laid  in  the  wall  is  91,043,  and  the  value 
per  thousand  in  1852,  when  the  work  was  constructed,  we  tiX  from  the 
evidence  at  $14.  One-half  the  cost  of  the  wall  was,  therefore,  $637  30, 
for  which  plaintiff  should  have  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended, 
and  that  the  amount  thereof  be  increased  to  $t'37  30,  and  as  thus 
amended  that  it  be  afiSrraed  with  costs  of  both  courts. 

Rehearing  refused. 


No.  4612. 

John  Burk,  Clerk  of  the  Superioi;  District  Court,  v.  City  of  New 

Orleans  et  als. 

Where  the  plaintiff  sned  for  the  valne  of  his  •ervices  in  transferring  from  the  other  district 
oonrt«.and  docketing  in  the  Superior  District  Coart  some  fifteen  hundred  tax  suits,  and 
obtalDed  judgment  in  his  favor  for  the  sum  of  fifty  cents  per  suit  on  all  of  said  suits ; 

Held — That  the  extra  compensation  allowed  the  olerk  in  this  instance  was  not  authorized 
by  law. 

APPEAL  from  tlie  Superior  District  Court,  parish  of  Orleans.  Haw- 
Jcins,  J.  trank  N,  Butler,  for  plaintiff  and  appellee.  George  8. 
Ijaeey,  city  attorney,  for  defendants  and  appellants. 

Justices  concurring:    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Wyly,  J.  The  plaintiff  sued  for  the  value  of  his  services  in  trans- 
ferring from  the  other  district  courts  and  docketing  in  the  Superior 
District  Court  some  fifteen  hundred  tax  suits,  and  from  a  judgment  in 
his  favor  for  the  sum  of  fifty  cents  per  suit  on  all  of  said  suits. 

The  city  of  New  Orleans  has  appealed. 

By  section  21  act  No.  48  of  the  acts  of  1871,  it  is  provided  '*  that 
clerks  of  court  shall  be  allowed  and  permitted  to  charge  two  dollars 
for  all  proceedings  had  "  in  a  tax  suit. 

The  extra  compensation  allowed  the  clerk  in  this  instance  is  not 
authorized  by  law. 

It  is  therefore  ordered  that  the  judgment  herein  be  reversed,  and 
-that  there  be  judgment  for  defendants,  plaintiff  paying  costs  of  both 
<M>urts. 

*  The  evidence  was  admitted  by  the  court  a  qua  bsoause  it  was  confirmatory  and  explana- 
tory of  the  title  filed  in  answer  to  the  prayer  for  oyer,  not  a  new  and  independent  title  as 
argued  by  defendant. — Bbfobteb. 
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No.  4609. 
State  op  Louisiana  v.  Oscar  Burns. 

'Whero  a  motion  was  made  to  quash  the  panel  of  the  Jurors,  on  the  groand  that  the  Crimiiial 
Sheriff  has  no  legal  rif^ht  to  furnish  a  list  of  persons  liable  to  jury  duty,  k«ep  the  same 
in  the  Criminal  Court,  and  array  juries  thereirom,  because  said  list  should  be  furnished 
by  the  sheriff  for  the  civil  courts,  in  conformity  with  section  2144  R.  S^  which 
says;  ''It  shall  be  the  duty  of  the  sheriff  of  the  parish  of  Orleans,  in  the  nuNtthof 
Dt^cember,  to  furnish  a  list  of  all  persons  liable  to  jury  duty  residing  within  the  limiti  of 
the  parish  of  Oi'leans ;  " 

Held — That  the  sheiiflTfor  the  Criminal  Court  is  a  sheriff  of  the  parish  of  Orleams,  aa  moth 
as  the  sheriff  for  the  civil  courts,  and  the  constitution  makes  him  the  executive  officer  of 
the  Criminal  Court.  It  is  his  duty,  as  such  executive  officer,  to  perform  the  duty  im-* 
X)08ed  by  the  above  law  and  section  2147  R.  S.  He  is  specially  and  solely  the  executive 
officer  of  that  court. 

Where  a  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge  to  charge  the  jury  as 
requested,  that,  if  they  entertained  a  reasonable  doubt  as  to  the  sanity  of  the  prisoner  at 
the  time  of  the  commission  of  the  alleged  act,  they  were  bound  to  acquit  htm,  and  the 
judge  charged,  on  the  contrary,  that  the  law  presumed  the  sanity  of  every  man  uA 
that  it  devolved  on  the  prisoner,  under  a  plea  of  insanity,  to  satisfy  the  Jury  by  a  prepoo- 
derance  of  proof  that  he  was  insane  at  the  time  of  the  alleged  act ; 

Held — That  the  exception  was  properly  overruled. 

APPEAL  from  the  Firfet  District  Court,  parish  of  Oiieans.    Abell,  J. 
Criminal  case.    A,  P.  jPie2d,  Attorney  Greneral,  for  the  State.    J, 
J,  Foley,  for  the  defendant  and  appellant. 

Justices  concurring  :    Ludeling,  Taliaferro,  Howell,  Wyly,  Morgan. 

Howell,  J.  The  defendant  lias  appealed  from  a  judgment  sen- 
tencing him  to  impcisonment  at  hard  labor  in  the  State  Penitentiary 
during  his  natural  life  for  murder  without  capital  punishment.  The 
case  is  before  us  on  an  assignment  of  error  and  two  bills  of  exceptions. 

The  error  assigned  is  that  his  application  for  a  new  trial  should  ha^e 
been  disposed  of. 

The  record  shows  that  it  was  waived. 

The  first  bill  of  exception  is  taken  to  the  overruling  of  a  motion 
made  to  quash  the  panel  of  jurors  on  the  ground  that  the  criminal 
sheriff  has  no  legal  right  to  turnish  a  list  of  persons  liable  to  jaiy 
duty,  keep  the  same  in  the  criminal  court,  and  array  juries  therefrom. 

The  law  i.s  (R.  S.,  sec.  2144) :  ''It  shall  be  the  duty  of  the  sheriff  of 
the  parish  of  Orleans,  in  the  month  of  December,  to  furnish  a  list  of 
all  persons  liable  to  jury  duty  residing  within  the  limits  of  tlie  parish 
of  Orleans." 

It  is  contended  that,  as  the  law  does  not  designate  the  sheriff  for 
the  criminal  court,  whose  election  is  provided  for  in  the  constitution, 
as  the  officer  who  is  to  furnish  said  list,  and  as  the  constitution  im- 
poses on  the  sheriff  for  the  civil  courts  all  duties  heretofore  devolving 
on  the  sheriff  of  the  parish  of  Orleans,  except  those  therein  delegated 
to  the  sheriff  of  the  criminal  court,  the  said  list  should  be  furnished 
by  the  sheriff  for  the  civil  courts. 

We  think  this  an  error.    The  sheriff  for  the  eriminal  court  it  a 
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fiberiff  of  the  parish  of  Orleans,  as  much  as  the  sheriff  for  the  civil 
courts,  and  the  constitution  makes  him  the  executive  officer  of  the 
criminal  court,  and  it  is  his  duty  as  such  executive  officer  to  perform^ 
the  duty  imposed  by  the  above  law  and  section  2147  R.  S.  He  la 
specially  and  solely  the  executive  officer  of  that  court.  The  ruling  of 
the  judge  was  correct. 

The  second  bill  was  taken  to  the  refusal  of  the  judge  to  charge  the 
jury  as  requested,  that,  if  they  entertained  a  reasonable  doubt  as  to 
the  sanity  of  the  prisoner  at  the  time  of  the  commission  of  the  alleged 
fict,  they  were  bound  to  acquit  him,  the  judge  charging,  on  the  con- 
trary, that  the  law  presumed  the  sanity  of  every  man,  and  that  it 
devolved  on  the  prisoner,  under  a  plea  of  insanity,  to  satisfy  the  jury 
by  a  preponderance  of  proof  that  he  was  insane  at  the  time  of  the 
commission  of  the  alleged  act. 

We  think  the  judge  did  not  err  in  this  charge.  The  true  rule  is, 
'^  the  jury  are  to  be  told  that  every  man  is  to  be  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  hi» 
crimes,  until  the  contrary  be  proved  to  their  satisfaction ;  and  that,  to 
establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  committing  the  act,  the  party  accused  was  labor- 
ing under  such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was  wrong."  2 
Greenleaf,  $  373 ;  7  Mst.  500 ;  3  Parker's  Criminal  Reports  299-301  -,. 
5  Parker  ditto  631,  644 ;  Roscoe's  Criminal  Ev.  952. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2824. 
Edward  Newman  &  Co.  v.  John  Smoker  and  als. 

The  commoa  carrier  is  bound  faitliftilly  to  perform  his  duty  and  he  is  responsible  for  the  loss 
or  damage  resulting  to  the  cargo  conflded  to  him,  from  neglect,  imprudence,  or  want  of 
skill,  notwithstanding  the  stipulation  to  the  contrary  in  the  bill  of  lading. 

Bat  in  a  case  like  this,  where  the  shippers  or  their  agents  were  present  at  the  taking  of  the 
cotton  on  board,  the  boat,  and  knew  fcom  the  rain  storm  then  prevailing,  that  the  cotton 
most  necessarily  be  exposed  to  the  rain  and  mud,  it  would  bo  inequitable  to  permit  the 
owners  or  their  consignees  to  recover  from  the  boat  or  its  owners,  the  amount  of  the 
dunagea  occasioned  by  this  cKposure,  when  the  agent  of  tho  shippers  accepted  the  bill 
of  lading,  prepared  by  himself,  containing  the  clause :  "  The  boat  not  to  be  responsible 
for  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old  damage  or  mud." 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    D.  0.  Lahatt,  for  plaintiffs  and  appellants.    J^.  H.  Mart 
and  J,  JV.  Brickell,  for  defendants  and  appellees. 
Justices  concurring :    Ludeling,  Wyly,  Morgan. 
Wtlt,  J.    The  plaintiffs,  who  sued  the  defendants,  the  owners  of 
ttke  steamboat  '^  Governor  Allen/'  for  $819  97  damages  to  a  cargo  of 
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cotton  shipped  on  said    boat  from  Grand  Gulf  November  24,  1868, 
appeal  from  the  judgment  rejecting  their  demand. 

It  is  conceded  that  the  cotton  was  badly  damaged  on  reaching  New 
Orleans,  its  destination,  and  the  amount  of  said  damage  is  not 
disputed. 

The  cotton  came  from  Port  Gibson  by  railroad  to  Grand  Gulf,  and 
was  there  shipped  by  the  agent  of  the  railroad  on  the  ''Governor  Allen." 
It  was  taken  on  the  boat  during  a  severe  rain.     ''The  surface  of  the 
ground  between  the  warehouse^  from  which  the  cotton  was  taken,  and 
the  boat,  was  covered  with  water  and  slushy  mud,  through  all  of  which 
the  cotton  was  rolled,  a  distance  of  about  one  hundred  yards;   on 
arriving  at  the  landing,  the  '  Governor  Allen '  found  the  '  Belle  Lee  * 
occupying  the  usual  landing  place,  and  was  compelled  to  take  another 
position  about  one  hundred  feet  above  the  *  Belle  Lee.'    The  '  Belle 
Lee  *  occupied  her  position  during  nearly  the  entire  j^ime  consumed  by 
the  '  Governor  Allen/  in  getting  the  cotton  on  board.    The  cotton  was 
shipped  by  the  P.  G.  G.  G.  R.  R.  Co.,  two  of  whose  agents  and  em- 
ployes  were  present  at  the  time  the  cotton  was  taken  on  the  'Governor 
Allen,'  one  a  shipping  agent  of  said  railroad ;  both  participated  in  and 
assisted  the  delivery  of  the  cotton  to  the  boat.    It  was  stored  on  the 
boat  in  the  usual  way,  a  portion  in  the  engine  room,  a  portion  on  the 
guards.     That  portion  on  the  guards  was  covered  by  tarpaulins,  except 
when  the  boat  was  engaged  in  receiving  cotton  at  subsequent  landings, 
and  was  delivered  in  New  Orleans  within  forty-eight  hours  after  its 
receipt  on  the  boat,  and  thence  removed  by  plaintiffs  to  the  press,  in  a 
wet  and  muddied  condition." 

It  was  the  water  and  mud  to  which  the  cotton  was  exposed  while 
being  delivered  on  the  boat  that  occasioned  the  damage  of  which  the 
plaintiffs  complain. 

The  bill  of  lading  contained  the  clause :  the  '*  boat  not  to  be  respon- 
sible for  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old  damage  or 
mud." 

The  common  carrier  is  bound  faithfully  to  perform  his  duty,  and  he 
is  responsible  for  the  loss  or  damage  resulting  to  the  cargo  confided  to 
him,  from  neglect,  imprudence  or  want  of  skill,  notwithstanding  the 
stipulation  to  the  contrary  in  the  bill  of  lading. 

But  in  a  case  like  this,  where  the  shippers  or  their  agents  were 
present  at  the  taking  of  the  cotton  on  board  the  boat,  and  knew  from 
the  rain  storm  prevailing  at  the  time  that  the  cotton  must  necessarily 
be  exposed  to  the  rain  and  mud,  it  would  be  inequitable  to  permit  the 
owners  or  their  consignees  to  recover  from  the  boat  or  its  owners  the 
amount  of  the  damages  occasioned  by  this  exposure,  when  the  agent 
of  the  shippers  accepted  the  bill  of  lading  (prepared  by  himself)  con- 
taining the  clause  limiting  the  liability  of   the  boat  as  aforesaid. 
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Without  this  limitation  it  is  fair  to  presume  that  the  boat,  under  the 
•circumstances,  would  not  have  received  the  cotton,  because  the  clerk 
testifies  that  'Hhere  was  no  objection  by  the  shippers,  that  is,  Mr. 
Kearny,  agent  of  the  railroad,  to  the  boat  receiving  the  cotton  in  the 
rain  and  mad.  He  offered  to  allow  us  to  take  any  exceptions  that  we 
wanted  in  the  bill  of  lading ;  Mr.  Kearny  brought  the  bill  of  lading 
which  was  signed  by  the  boat.  The  effect  of  the  exception  was  dis- 
•cussed  on  the  boat  after  the  cotton  was  all  aboard,  and  it  was  the 
opinion  of  all  present  that  the  exception  was  sufficient  to  cover  any 
damage  or  losses  on  the  cotton  occasioned  by  wet  and  mud."    *     •     * 

Considering  the  evidence  of  this  case,  we  are  of  the  opinion  that  the 
•court  a  giia.did  not  err  in  rendering  judgment  for  the  delendants. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2908. 
Philibbrt  Rogat  i;.  J.  M.  Juilliard  and  Louis  Schneider. 

'Where  in  the  motion  to  api>oint  a  cnrator  ad  hoc  to  the  defendant,  who  is  a  non-resident,  it  is 
eimply  stated  that  he  is  absent  and  not  represented,  and  where  said  defendant  has  not 
been  proceeded  against  by  attachmen  ,  and  it  has  not  been  alleged  or  proved  that  he  has 
or  had,  when  the  snit  was  instituted,  anj-  property  within  the  jurisdiction  of  the  court 
before  whom  the  suit  was  brought ; 

Held — That  this  is  not  sufBcient,  and  that  the  snit  cim  not  be  maintained. 

A  surety  on  an  arrest  bond  can  not  escape  his  responsibility,  because  bis  principal  has  put 
himself  beyond  the  Jurisdiction  of  the  court. 

'WYkete  a  final  judgment  was  ren  ered,  on  the  twelfth  of  April,  1869,  against  JuiUiard,  in  the 
case  of  Juilliard  v.  Rogay,  in  which  JuiUiard  had  caused  Kogay  to  be  arrested  on  the 
ground  of  his  departing  permanently  fh>m  the  State  without  leaving  therein  sufficient 
property  to  satisfy  the  demand  of  his  creditor ; 

Held — That  the  prescription  of  one  year  can  not  be  opposed  by  the  surety  on  JuiUiard 's 
arrest  bond  against  a  snit  instituted  by  Rogay  on  the  fourth  of  December,  1869,  to 
recover  damages  for  his  unlawAiI  arrest  in  November,  1865,  becaase  his  right  of  action 
did  not  accrue  until  the  final  Judgment  in  his  favor  was  rendered.  Besides,  it  is  not  an 
action  arising  ex  deiietu.  It  is  a  suit  upon  a  bond.  It  is  an  obligation  entered  into  by  the 
signers  thereof,  and  can,  therefore,  be  considered  only  as  an  obligation  to  be  prescribed 
by  the  laws  regulating  the  prescription  of  obUgations,  and  not  by  the  laws  regulating 
the  prescription  of  actions  for  damages  arising  from  the  commission  of  offenses  or  quasi 
offenses. 

Where  it  was  objected  to  the  claim  for  dami^es  that  the  arrest  of  plaintiff  on  the  ground 
that  he  was  depturtdng  permanently  ftom,  the  State  without  leaving  therein  sufficient 
proi>erty  to  satisfy  the  demand  against  him,  was  not  done  with  malice,  but  was  the  exer- 
fAa»  of  a  mere  legal  right  prosecuted  in  the  form  anthorixed  by  law,  and,  therefore,  that 
the  defendant  could  not  be  responsible  on  damages} 

Held— That  this  objection  is  not  valid. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSard, 
J.  A,  dk  P.  J,  Bohert  for  plaintiff  and  appellee.  lergua  Fuselierj 
curator  ad  hoc,  for  Juilliard*  A.  Voorhies  for  Louis  Schneider,  defend- 
ant and  appellant. 

Morgan,  J.    In  November,  1865,  Juilliard  instituted  suit  against 
Bogay,  to  recover  from  him  some  $17,000,  the  value  of  seventy  bales 
20 
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oif  cottOD,  alleged  to  have  been  purchased  for  JUilliard  by  ftogifty,  with 
funds  belonging  to  Juilliard,  which  cotton,  it  was  alleged,  had  been 
received  and  disposed  of  by  Kogay,  the  proceeds  of  sale  ther^f  not 
having  been  accounted  for. 

Alleging  further,  that  Rogay  was  about  to  depart,  permanently,  out 
of  the  State,  without  leaving  a  sufilcient  amount  of  property  therein 
to  satisfy  his  demand,  Juilliard  applied  for  and  obtained  a  writ  of 
arrest  against  him,  and  furnished  his  bond,  in  the  sum  of  $26,500,  to 
respond  to  such  damages  as  Rogay  might  recover,  in  case  it  should  be 
decided  that  the  writ  of  arrest  which  he  had  obtained  wrongfully  issued. 

Thei*e  was  judgment  in  Rogay^s  favor.  See  the  case  of  Juilliard  v. 
Rogay,  21  An.  259.  This  suit  is  now  instituted  by  Rogay  against 
Juilliard  and  Schneider,  principal  and.  security  on  the  arrest  bond,  to 
recover  from  them  ten  thousand  dollars  damages,  caused  by  hi* 
wrongful  arrest. 

He  had  a  judgment  for  $1000  against  them,  m  solido,  and  they 
have  appealed. 

The  first  objection  is  well  taken.  Jailliard  is  a  non-resident.  Ele 
has  not  been  proceeded  against  by  attachment,  and  it  has  not  been 
alleged,  or  proved,  that  he  has,  or  had  when  this  suit  was  instituted^ 
any  property  within  the  jurisdiction  of  the  court  before  whom  the 
suit  was  brought.  In  the  petition  it  is  alleged,  that  although  absent, 
he  is  represented  by  an  agent,  which  does  not  appear  to  be  the  fact. 
In  the  motion  to  appoint  a  curator  to  represent  him,  it  is  simply 
stated  that  **the  defendant  herein  is  absent,  and  not  represented." 
This  was  not  sufficient  to  give  the  court  jurisdiction.  It  is  contended 
that  this  case  should  be  governed  by  the  case  of  Field  v.  Delta  Co.,  19 
An.  3  ^,  but  we  do  not  think  it  applies.  In  that  case  it  was  alleged  in 
the  petition,  that  the  defendant,  though  absent,  had  property  withia 
the  jurisdiction  of  the  court.  To  this  petition  exception  was  taken. 
On  the  trial  of  the  exception,  the  allegations  were  taken  as  true ;  and 
it  was  upon  the  ground  that  the  defendant  had  property  within  the 
jurisdiction  of  the  court,  that  the  appointment  of  the  curator  was 
consider«*d  proper.     None  of  these  facts  occur  in  this  case. 

As  against  Juilliard,  therefore,  the  suit  should  have  been  dismissed. 

It  is  different  as  to  Schneider.  He  was  the  surety  on  the  arrest 
bond,  and  is  as  mach  bound  thereon  as  Juilliard  was.  He  can  not 
escape  his  responsibility,  because  his  principal  has  put  himself  beyond 
the  reach  of  the  court.  He,  as  well  as  Juilliard,  bdand  himself  to^re- 
spond  to  sd(ih  damages  as  might  be  caused  by  (he  arrest  of  the  plaiiAfff, 
in  case  it  should  be  decided  that  the  iarrest  "wtis  impfoperly  obtained; 
and  that  the  arrest  was  improperly  obtained  has  already  been  deeiQtod, 
by  the  final  judgment  rendered  in  Ko^ay's  fav6r,  in  the  suit  in  Which 
the  writ  of  artest^iisded. 
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To  the  plaiaiiff '3  right  of  «b6|;ioii,  he  pleads  the  prescriptipp  of  one 
year,  alleging  liiat  the  demaod  made  against  him  is  one  sounding  in 
damages.  Final  judgment  wtas  rendered  in  the  caae  of  JuilUard  v, 
Bogay  on  the  twelfth  April,  1869.  This  suit  was  ipstit9ted  on  the 
fourth  December,  1869.  His  right  of  action  did  not  accrue  until  the 
final  judgment  in  hia  favor  was  rendered.  Besid^ds,  this  is  not  an 
action  arising  esc  delietu.  It  is  a  suit  upon  a  bond.  It  is  an  obligatipn 
entered  into  by  the  signers  thereof,  and  can,  therefore,  be  considered 
only  as  an  obligation,  to  be  prescribed  by  the  laws  regulating  the 
prescription  of  obligations,  and  not  by  the  laws  regulating  the  prescrip- 
tion of  actions  for  damages  arising  from  the  commission  of  offenses  or 
quasi  offenses. 

His  real  objection  is,  that  inasmuch  as  the  suit  of  Juilliard  t;.  Bogay 
was  not  1  rosecuted  with  malice,  but  was  the  exercise  of  a  mere  legal 
right,  prosecuted  in  the  form  authorized  by  law,  he  can  not  be  held 
responsible  therefor.  He  relies  on  art.  212,  C.  P.,  which  prescribes 
tiiat  *'  any  creditor,  whose  debtor  is  about  to  leave  the  State,  even  for 
a  limited  time,  without  leaving  in  it  sufficient  property  to  satisfy  the 
judgment  which  he  expects  to  obtain  in  the  suit  he  intends  to  bring 
against  him,  may  have  the  person  ot  such  debtor  arrested  and  confined, 
until  he  shall  give  sufficient  security  that  he  shall  not  depart  from  the 
State  without  the  leave  of  court.^^ 

This  article  does  not  give  to  the  party  claiming  to  be  a  creditor  the 
right  to  arrest  his  debtor,  under  the  conditions  therein  stipulated ;  but 
this  right  is  coupled  with  the  obligation  of  respQndijig  in  damages  to 
the  party  arrested,  in  case  it  should  be  determined  that  the  arrest  was 
impropeily  ordered;  and  it  is  the  existence  of  indebtedness  wbich 
gives  rise  to  the  remedy  of  arrest.  If  no  debt  existed,  the  arrest 
would  have  been  illegal;  and  the  judgment  in  the  case  is  the  test  of 
the  existence  of  the  debt. 

It  would  be  somethijig  intolerable,  if  any  person ,  pretouding  to 
have  a  claim  against  his  neighbor,  could  cause  him  to  be  arrested 
because  he  proposed  leaving  the  State,  and,  when  it  ^ould  have  been 
decided  that  he  had  no  cause  of  complaint  against  him,  shield  himself 
from  a  demand  for  damages  upon  the  plea  that  he  was  pot  acti^^Xed  by 
.malice — tJbat  .he  ou^ant  to  do  no  harm.  A  man's  lib^ty  as  too  sacred  a 
right  to  be  thus  trifled  with. 

In  the  pnesentoase  the  plainjtiif  was  in  this  city  on  his  way  to  Fi;a^ce, 
v^hese  he  proposed  to  iiiYest  wj)at  means  he  bad  4n.some  of  the  m^nu- 
ifoetwred  artioles  jof  that  opuntry,  w4\ich  be  pi;opoaed  to  bring  ^ere.  He 
•msa  arxestad  at  the  <ffajit  ;of  Ju,ilU<M:ily  Scto^der  .bec^oining  surety  (^n 
.JniiliardJa  ibond^  whi^h  ji^ias  ji^uirf^d  ,be6>re  the  wij,t  of  .arrest  ^s^u^. 
aBpgay  was  tak^n  to  priaon,  where  he  ^emain^d  (or  zpoi^e  tix^n  two  da^'s 
and  nights.    He  was  then  only  released  upon  giving  heavy  boqds,  e^ 
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to  secure  his  bondsman  from  loss  he  pledged  with  him  all  the  property 
he  had.  His  means  being  thus  locked  up,  he  could  not  have  left  here 
eren  if  he  would  have  been  allowed  to  do  so.  Although  out  of  jail  be 
was  still  practically  a  prisoner  in  New  Orleans,  and  paralyzed  in  every 
commercial  way.  The  suit  was  decided  in  his  tavor.  The  best  evi- 
dence of  his  intention  to  go  to  France,  buy  goods  and  return  here  is, 
that  as  soon  as  the  case  was  decided  for  him  he  did  go  to  France,  and 
shortly  after  returned  here.  While  his  property  remained  subject  to 
the  obligation  of  his  bondsman  it  depreciated  largely  in  value ;  dnring 
his  stay  here,  pending  the  suit,  he  necessarily  was  at  an  expense.  To 
defend  his  suit,  according  to  his  own  testimony,  which  is  uncontra- 
dicted, he  spent  $500  in  counsel  fees  and  several  hundred  dollars  more 
in  procuring  documentary  evidence  and  the  depositions  of  witnesses 
away  from  New  Orleans.  The  judge  of  tlie  lower  court  gave  him  a 
judgment  for  $1000,  and  we  do  not  see  how  he  could  have  awarded 
him  any  less. 

As  to  Juilliard,  as  we  have  before  said,  be  can  not  be  condemned, 
because  he  is  not  properly  before  the  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  in  so  far  as  it  renders  a  decree  against  Juilliard  be 
annulled,  avoided  and  reversed,  and  tbe  suit  as  against  him  be  dis- 
mis8ed. 

It  is  further  ordered,  adjudged  and  decreed  that  as  against  Schneider 
fudgment  be  affirmed,  Schneider  to  pay  the  costs  in  both  courts. 

Rehearing  refused. 


.  No.  4488. 
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^^^  ^^  Jean  B.  Lbche  v,  J.  B.  A.  Claverie. 

Where  the  occasion  of  the  discharge  of  the  plaintiff  was  a  quarrel  between  said  plaindffand 
defendant  commenced  by  defendant,  dnring  which  insulting  expressions  were  used  by 
both; 

Held— That,  as  the  employer  was  in  fault,  he  should  not  be  permitted  to  discharge  bis  efia- 
ploye  without  paying  him  for  the  whole  term  for  which  he  was  employed. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion.    Beauvais,  J.     Trial  by  jury.     Nichols  <&  Pugh  for  plaintiff 
and  appellee.     R,  N,  Sims  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  alleges  that  he  was  employed  by  the 
defendant  to  oversee  his  plantation  during  the  term  of  three  years  at 
three  thousand  dollars,  payable  in  annual  installments  of  one  thonsaod 
dollars;  and  that  the  defendant  discharged  him,  before  the  expiration 
of  the  term  of  his  contract  without  legal  cause,  and  he  prays  for  judg- 
ment against  him  for  the  price  stipulated  for  the  whole  term  of  the 
contract. 
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There  was  a  trial  by  jory,  who  found  a  verdict  for  the  plaintiff,  and 
the  jad^ment  was  rendered  in  accordance  with  the  verdict. 

The  evidence  sustains  the  verdict  and  judgment.  The  occasion  of 
the  discharge  of  the  plaintiff  was  a  quarrel  between  the  plaintiff  and 
defendant,  commenced  by  the  defendant,  and  during  which  insulting 
expressions  were  used  by  both.  As  the  employer  was  in  fault,  he 
should  not  be  permitted  to  discharge  his  employe  without  pa:^ing  him 
for  the  whole  term  for  which  he  was  engaged. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  4071. 

State  ex  rel.  Board  of  State  Assessors  v.  James  Graham,  State 

Auditor.    State  of  Louisiana  intervener. 

Where  the  State  AsseMors  have  deliyered  to  t^e  Anditor  the  assessment  loll  and  received 
in  ftiU  their  compensation  for  their  services,  the  oontraot  between  them  and  the  State  for 
making  the  aasessment  is  completely  executed.  The  obligation  of  the  State  to  pay  them 
is  discharged,  and  it  can  not  afterwards  be  revived  by  any  use  the  Auditor  might  make 
of  said  roll. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble^ 
J. '  E.  Filleul  and  John  B,  Howard,  for  relators.  Homor  d:  Bene- 
diet,  for  respondent.  8,  Belden,  Attorney  General,  for  State  of  Loui- 
siana, intervener. 

Wtly,  J.  The  relators  filed  a  motion  to  dismiss  this  appeal  on  the 
consent  of  S.  Belden ,  Attorney  General ;  but  before  that  motion  was 
acted  on,  Mr.  Belden's  term  of  office  expired,  and  his  successor,  the 
present  Attorney  General,  withdrew  the  consent,  as  he  had  the  right  to 
do ;  the  motion  is  therefore  denied. 

The  State  having  paid  the  relators  f  114,978  65  for  making  the 
assessment  of  the  parish  of  Orleans  for  the  year  1871,  is  now  sought  to 
be  held  liable  to  them  for  $47,464 ;  and  for  this  amount  the  relators 
seek  by  mandamus  to  compel  the  Auditor  to  issue  to  them  State  war- 
rants. The  defense  is :  The  relators,  as  State  Assessors  for  the  parish 
of  Orleans,  have  received  as  compensation  in  full  $114,978  65 ;  that 
said  sum  is  the  total  compensation  to  which  they  were  entitled  under 
existing  laws ;  that  the  assessment  roll,  delivered  to  the  Auditor 
before  the  close  of  the  year  1871,  after  the  payment  of  the  assessors  as 
aforesaid,  became  the  property  of  tlie  State ;  and  the  use  of  said  roll 
by  the  Auditor  as  a  basis  upon  which  to  levy  a  tax  or  taxes,  subsequent 
to  the  deposit  and  payment  as  aforesaid,  does  not  entitle  the  relators  to 
the  compensation  herein  demanded. 

The  court  gave  judgment  for  the  relators,  rendering  the  mandamus 
peremptory,  and  the  defendant  appeals.    It  is  admitted  that  the  rela- 
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tors  received  after  the  deliyerj  of  the  aesessment  roll  ob  the  fifteenth 
of  November,  1871,  $114,978  65,  ''the  total  annoantdoe  at  five  percent. 
ot  the  face  of  the  asaessment  roU." 

The  qnestion  is:  Are  the  relators,  after  makiog  this  settlementi 
entitled  to  demand  the  additional  compensation  of  five  per  eent.  on  the 
total  dmotLut  of  the  "  interest  tax  "  fixed  by  the  Auditor  in  JannaTj* 
1872,  on  the  assessment  roll  of  1871  f 

We  think  not.  When  the  relators  delivei^  to  the  Auditor  the 
assessment  roll  and  rei^ived  in  fall  compensation  for  their  services 
$114,978  65,  the  contract  between  them  and  the  State  for  making  the 
assessment  for  the  parish  of  Orleans  for  the  year  1871,  was  folly  exe- 
cuted. The  obligation  of  the  State  to  pay  them  was  discharged ;  and 
it  could  not  afterwards  be  revived  by  any  use  the  Auditor  might 
make  of  said  roll. 

Regarding  this  settlement  as  conclusive  between  the  parties,  in  tiie 
absence  of  fraud  or  error,  we  will  not  look  beyond  it  to  see  whether 
the  relators  are  entitled  to  a  percentage  on  interest  tax  or  not. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  i^ow  ordered  that  the  matadfimus  be  disallowed  and  the  demand  i^ 
the  relators  be  rejected  with  costs  of  both  courts. 


No.  4558. 

State  ex  rel.  Hbnrt  Shorten  v.  Board  of  Selectmen  of  the  Citj 

of  Baton  Rouge. 

Where  tM  Board  of  Selectmen  of  a  city  hmve  the  right  to  bo  the  joUgee  of  their  own  eleetlaa 
and  of  that  of  their  officers,  it  is  not  merely  a  ministerial  duty  which  they  have  to  per- 
form, it  involves  discretion  and  a  mandamus  can  not  be  used  to  enforce  the  performance 
of  a  discretionary  duty. 

Wliere  the  relator  sought  by  mandamus  to  compel  the  Selectmen  of  the  city  of  Baton  Bonge 
to  issue  to  him  a  certificate  of  election  and  to  recognise  him  as  mayor  of  that  city,  on  tht 
ground  that  the  election  commissioners  had  decided  he  was  elected,  and  that  the  Select- 
men can  not  determine  that  he  was  not  elected,  because  no  one  but  a  Jndge  can  decide 
the  question ; 

Held— That  the  Board  of  Selectmen  can,  onder  the  eighth  section  of  the  city  charter,  ex- 
ercise  their  discretion  so  far  as  to  determine  the  relator's  right  to  the  certificate,  and  that 
the  use  of  this  discretion  is  not  the  exercise  of  judicial  powers  in  the  sense  of  the  oon- 
stitutiou,  and  therefore  not  repugnant  to  the  article  ninety-lour  of  that  instrument. 

The  action  of  the  Board  of  Selectmen  is  not  conclusive  of  the  rights  of  the  relatar.  He  eaa 
sue  for  the  office,  but  he  can  not  proceed  by  mandamus. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    Posey y  J.    J»  0,  Stafford,  for  relator  and  appellee.    F.  A. 
OaUaugher,  for  respondents  and  appellants. 

\Vyly,  J.  Henry  Shorten,  claiming  that  he  was  elected  Mayor  of 
the  city  of  Baton  Rouge  at  the  April  election  of  1872,  seeks  by  man- 
damus to  compel  the  defendants,  the  Board  of  Selectmen  of  Baton 
Rouge,  to  issue  to  Mm  a  certificate  of  election^  to  reoognice 
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Mayor,  and  to  deliver  to  him  the  books,  papers  and  other  documents 
pertaining  to  said  office. 

Fi^m  the  judgment  milking  the  m^GU^inus  p^reffiptorj  the  defend- 
ants have  appealed. 

The  important  question  is,  can  the  defendants  be  compelled  by  man- 
drils to  issue  the  ceftjflcate  of  election  to  the  relatof  t  fs  t^is  merely 
a  ministerial  duty  f  We  think  not.  Because  by  the  eighth  section  of 
the  city  charter,  '*  the  Board  of  Selectmen  shall  be  the  judge  of  their 
own  election,  and  that  of  all  the  officers  elected  under  the  provisions 
of  this,  act.*'  The  respondents  were  therefore  authorized  to  consider 
the  ret\irps  of  the  compciissipners  qf  th^  electiop,  and  to  deternjiine 
who  were  elected,  before  issuing  certificates  of  election  to  the  officers 
elected  under  th^  p^visions  of  the  city  cl^arter.  This  involved  the 
ei^ercise  of  a  discretion.  A  manidamus  can  not  )^e  i^d  to  enforce  the 
perfomia^i^  of  a  discretionary  duty.  But  the  relator  contends  ^Ap 
the  eighth  section  of  the  charter  is  repealed  by  article  94  of  the  con- 
^itntion,  forbidding  the  exercise  of  judicial  powers  by  any  other 
•ofi^.cers  ejTcept  tl^ose  mentioned  under  the  title  of  "Judicial  Depart- 
ment." If  this  be  true,  who  is  to  determine  whether  the  relator  was 
elected  Mayor,  or  so  far  decide  the  question  as  to  authorize  the  is^u- 
i^oce  of  the  certificate  of  election  ?  If  the  respondents  can  not  deter- 
mine relator's  right  to  the  certificate  by  reason  of  the  constitutional 
inhibition,  how  can  the  commissioners  of  election  do  sof  How  can 
the  relator  get  the  office,  if  no  officf^rs  but  a  judge  can  determine  irom 
tUe  returns  that  he  was  elected  Y  He  does  not  pretend  tbat.any  ju^ge 
has  determined  his  right  to  the  certificate.  It  is  difficult  to  perceive 
the  force  of  respondent's  logic,  when  he  contends  that  he  is  entitled  to 
t\xe  office  of  mayor  because  the  election  commissioners  have  decided 
t^e  was  elected,  and  the  respondents  can  not  determine  that  he  was 
not  elected,  because  no  one  but  a  judge  can  dcjcide  the  question. 

We  apprehend  that  the  Board  of  Seli  ctmen  can,  under  the  ei-^hth 
section  of  the  city  charter,  exercise  their  discretion  so  far  as  to  deter- 
mine the  relator's  right  to  the  certificate;  and  the  employment  of  this 
discretion  is  not  the  exercise  of  judicial  powers  in  the  sense  of  the 
constitution,  and  therefore  not  repugnant  to  article  94.    The  action  of 

the  Board  of  Selectmen  is  not  conclusive  of  the  rights  of  the  relator. 
Like  every  other  suitor,  he  has  a  legal  remedy;  he  can  sue  for  the 
office,  but  he  can  not  by  mandamus  compel  officers  vested  with  discre- 
tionary power  to  employ  it  in  his  behalf. 

With  only  the  commissioners'  returns,  and  without  any  evidence  of 
bis  title  to  the  office,  the  relator  can  not,  in  this  proceeding,  compel 
the  respondents  to  recognize  him  as  Mayor,  and  deliver  to  him  the 
books,  papers  and  other  property  appertaining  to  said  office. 

It  ia  therefore  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  suit  be  dismissed  at  the  costs  of  relator. 
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No.  2815. 

Chables  Bell  v.  R.  H.  Short  &  Co.    Battle,  Thobn  &  Co.,  Grar- 

Dishees. 

Where,  on  exocntion  being  Issued  in  this  case,  Bnttle,  Thorn  &,  Co.  were  made  gamiahees 
by  addressing  the  citation  to  said  firm  and  serving  the  same  on  H.  A.  Battle,  a  member 
thereof,  who  answered  the  interrogatories  under  oath,  but  signed  the  name  of  the  firm  t»- 
the  answers,  instead  of  signing  his  own ; 

Held— That  the  answers  were  sufficient  and  that  the  interrogatories  could  not  be  taken  for 
oonfeesed.  He  answered  in  the  precise  name  in  which  he  was  cited.  If  the  plaintiiT 
wished  him  to  sign  his  individual  name  to  the  sworn  papers,  the  citation  should  have 
been  addressed  in  that  name. 

The  answers  were  under  oath,  and  could,  if  untrue,  subject  tiie  garnishee,  H.  A.  Battie,  t» 
a  prosecution  for  peijury.    This  is  the  test. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  ChoUy^ 
J.  Given  Campbell,  for  plaintiff  and  appellee.  J,  M,  Coon  and 
Semmes  dt  Matt,  for  R.  H.  Short,  appellant.  S.  Woolridge,  for  Battle,. 
Thorn  &  Co.,  appellants. 

Taliaferro,  J.  In  the  case  of  Charles  Bell  v.  R.  H.  Short  &  Co.,  just 
decided  on  appeal,  the  plaintiff  having  judgment  in  his  favor  in  the 
court  below,  issued  execution  and  caused  garnishment  process  to  issue 
against  the  garnishees  in  this  case. 

Their  answers  being  made  to  the  interrogatories  propounded  to  them, 
a  rule  was  taken  by  the  plaintiff  against  them  to  show  cause  why  the 
interrogatories  should  not  be  taken  pro  eonfeeso.  The  rule  being  made 
absolute  the  garnishees  appealed. 

We  think  the  court  erred.  The  answers  are  concise  but  dear  and 
explicit ;  and  we  think  fully  responsive  to  the  interrogatories. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  judgment  be  and  is  hereby  rendered  in  favor  of  the  garnishees, 
the  plaintiff  and  appellee  paying  costs  in  both  courts. 


On  Application  for  a  Rehearing. 

Wtlt,  J.  The  plaintiff  having  judgment  against  the  defendants  for 
$1048  46,  issued  execution  and  made  Battle,  Thorn  &  Co.  garnishees 
by  addressing  the  citation  to  said  firm  and  serving  the  same  on  H.  A. 
Battle,  a  member  thereof,  who  answered  the  interrogatories  under 
oath,  but  signed  the  name  of  the  firm  to  the  answers,  instead  of  sign- 
ing his  own. 

On  motion  the  answers  were  decreed  insufficient  and  the  interroga- 
tories taken  for  confessed. 

From  this  judgment  the  garnishees  appeal. 

We  think  the  court  erred.  The  answers  are  clearly  responsive  to 
the  interrogatories.    As  to  the  objection  that  H.  A.  Battle  signed  the 
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firm  name  to  his  sworn  answers  instead  of  his  individnal  name,  we- 
think  that  is  no  reason  why  his  answers  shoald  be  rejected  and  the- 
interrogatories  be  taken  for  confessed. 

He  answered  in  the  precise  name  in  which  he  was  cited  to  answer 
the  interrogatories.  If  plaintiff  wished  him  to  sign  his  individual  name- 
to  the  sworn  answers  the  citation  shoald  have  been  addressed  in  that 
name.  ^ 

Bat  after  all  the  test  is,  were  the  answers  ander  oath ;  and  woald 
they,  if  antrae,  sablect  the  garnishee,  H.  A.  Battle,  to  a  prosecntion^ 
for  peijary  f    In  our  opinion  they  woald. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by  this 
coart  remain  undisturbed. 

Rehearing  refused. 


2909. 
R.  Semfle  Toung  v.  Scott  &  Cage  and  C.  Cayaroc. 

A  fkotor  can  not  seonre  his  individual  creditor  by  pledging  the  pUutter'8  cotton  which  ha» 
been  oonilded  to  him  for  sale.  That  power  is  not  conferred  by  act  ISo.  150  of  the  acta  of 
18d8,  entitled  "An  Act  to  prevent  the  issue  of  false  receipts  or  bills  of  lading  and  to* 
ponish  frandnlent  transfers  of  property  by  cotton  presses,  wharfingers  and  others." 
There  is  nothing  in  the  statate  showing  any  intention  of  the  legislator  to  enlarge  the 
powers  of  fhctors,  or  to  give  them  the  right  to  pledge  the  property  confided  to  them  fos 
sale. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  IMird; 
J.  A,  Voarhies  and  F.  FueeUer,  for  Cavaroc,  appellant.  Hays  dt 
2few^  for  Scott  &  Cage.    Ldbait  dt  Arani,  for  plaintiff  and  appellee. 

Wtlt  J.  About  the  twenty-sixth  of  December,  1869,  Scott  &  Cage^ 
cotton  factors,  received  from  the  plaintiff  sixty-four  bales  of  cotton  for 
sale,  he  not  owing  them  anything.  On  the  twenty-ninth  they  sus- 
pended^ and  on  the  same  day  pledged  the  cotton  to  their  creditor,  C. 
Cayaroc,  or  C.  Cavaroc,  president  of  the  Bank  of  New  Orleans.  The 
plaintiff  sequestered  the  cotton,  and  it  was  subsequently  released  on 
bond. 

The  court  gave  judgment  for  the  plaintiff,  recognizing  his  ownership 
of  the  property  ^nd  maintaining  the  sequestration. 

From  the  judgment  C.  Cavaroc  appeals. 

The  question  is :  can  a  factor  secuie  his  individual  creditor  by  pledg- 
ing the  cotton  of  the  planter  which  has  been  confided  to  him  for  sale  t 
We  think  not.  This  court  has  frequently  decided  that  the  factor  can 
not  pledge,  or  give  in  payment  of  his  own  debts,  property  intrusted  to 
him  for  sale.     17  La.  166 ;  1  An.  74;  19  An.  300. 

But  the  appellant  contends  that  that  power  is  conferred  by  act  No. 
150  of  acts  of  1868,  entitled  '*  An  act  to  prevent  the  issue  of  false  re- 
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-ceipts  or  bille  of  lading,  and  to  punish  iraodalent  t^umifer^  of  pit^pef^y 
by  cotton  pr^aa^f,  vharflogera  aod  oth^ra."  If  9a<fb  a  pow^r  wexft 
conferred  by  that  act  it  would  be  void,  becanae  it  is  not  iQoyera4  1>7 
tbe  title.  Constitution,  article  114.  But  we  dp  no|i  consider  thi^  ^t 
sbould  be  interpreted  as  coptended  for  by  the  appellant. 

It  is  the  intention  of  the  lawgiver  which  we  i^pst  ^^k  out  ^ni  giF^ 
effect  to ;  and  there  is  nothing  in  the  statute  showing  any  intentioj^  tp 
enlarge  the  powers  of  factors  or  to  give  thejp  t^he  rigl^t  to  pl^4go  ^^ 
property  confided  to  them  for  sale. 

It  is  therefore  ordered  that  the  jndgn^ent  appealed  fyqm  be  a4ftmie4 
>with  costs. 

Rehearing  refused. 


S  314/  No.  4532. 

51  1S67  William  J.   Rusk,  Administrator,  v.  Warren,   Crawford  et  als. 

I  62  1178  Where  there  is  commonity  between  hnsband  and  wife,  the  husband  is  the  head  of  it,  and  is 

26    314  responaible  for  the  debts  of  the  eonuwmity.    The  death  of  his  wife  does  not  deprive  him 

115    717'  of  tiie  tight  to  make  bona  Jld»  settlements  for  the  payments  oi  the  debts  of  the  oook- 

26    314  manity,  nor  do  anoh  settlements  novate  the  debts  aa  to  the  community.    Tbe  oommnai^ 

fl24    663  property  is  liable  fiir  the  oommnnity  debts. 

APPEAL  from  the  Seventh  Judflcial  District  Court,  pariah  ol  Avoy- 
elles.  Butler,  J.  WaddiU  dt  Barbin,  for  plaintiff  and  appellant. 
Irion,  Oulhm  ^  Walsh,  for  defendants  and  appellees. 

LuDBLiNGf  G.  J.  The  dabts^  which  are  the  basis  of  the  j lodgments 
injoined  in  this  suit,  wec^  created  during  the  existence  of  the  communiity 
of  acquets  and  gains  between  N.  It.  Selser  and  his  wife,  Martha 
Stompley.  After  tha  death  of  his  wife,  he  continued  to  control  and 
administer  the  property  of  the  community,  without  any  administration 
upon  the  succession  of  his  wife.  While  thus  controlling  the  communily 
property  after  the  death  of  his  wife,  he  renewed  the  notes  given  by 
him  during  her  life,  and  subsequently  the  holders  of  the  not<Bs  obtained 
judgments  against  him  individually ;  and,  having  seized  and  sold  hia 
undivided  interest  of  the  community  property,  they  caused  the  other 
half  interest  to  be  seized  to  satisfy  said  judgmeiuts.  In  the  meantime^ 
one  of  the  heirs  of  the  deceased  wife  was  appointed  aduiinistrator  of 
the  succession,  and  he  has  injoined  the  sale. 

The  plaintiff  in  injunction  contends  that  by  taking  new  notes  and 
jjudgments  thereon  against  the  husband  personally,  after  the  death  of  th^ 
wife,  the  debts  w«re  extinguished  by  novation.  We  do  npt  think  so. 
The  husband  was  the  head  of  the  community  and  he  was  responsible  for 
the  debts  of  the  community ;  the  death  of  his  wife  did  not  deprive  him 
of  the  right  to  make  honaf4»  settlements  for  thepaymeiit  of  tXjLe  debts 
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<of  'tiie  commnnityy  nor  did  sucb  8ettlemeat&  novate  the  debts  as  to  the 
community.  The  commanity  property  is  liable  for  the  commanity 
debts.    Lawaon  v.  Ripley,  17  La.  274 ;  23  An.  424. 

It  is  therefore  ardered  and  a4jadged  that  the  judgment  of  the  lower 
•court  be  affirmed  with  costs  of  appeaL 


No.  2844. 
M.  N.  BiLDOWiTca  v.  A.  H.  Sibwbrp  and  ate. 

'Where  It  was  established  that  the  plaintiff;  master  of  a  boat,  was  aatiiorised  by  his  employer 
the  oaptatn  of  the  boat,  to  colleot  Droight  bUls  of  a  certain  amount  wUoh  he  held,  witll 
the  nnderatanding  that  said  plaintiti  accepted  said  amount  of  bills  in  settlement  of  his 
wages  amounting  to  four  hundred  and  sixteen  dollars  and  fifteen  cents,  and  advances  to 
his  employer  amounting  to  two  thousand  doUais,  and  that  said  employer  or  the  ho«t 
would  mi^e  the  amount  of  the  biUs  good,  if  they  could  not  be  oolleoted,  and  where  it 
was  admitted  that  plaintiff  collected  one  thousand  and  thirty-eight  dollars  and  thirty- 
flve  cents ; 

IHeld— That  of  the  sum  thus  eoUected  there  should  have  been  Imputed  the  aniount  due  tor 
the  payment  of  plaintiff's  wages,  as  the  privileged  claim. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
Una,  J.    Bentinck  Egan,  for  plaintiff  and  appellee.    Albert  Yoor- 

MeSf  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  sued  the  defendants,  Siewerd  &  Kip, 
dn  »oUdOf  for  seven  hundred  dollars,  being,  as  he  alleges,  for  wages  due 
him  as  master  ol  the  steamer  A.  G.  Brown,  owned  by  the  defendants. 
These  services  he  alleges  were  rendered  from  the  twenty-first  of  Octo- 
ber, 1868,  to  the  twenty -ninth  of  December  of  the  same  year,  when  he 
was  discharged  by  the  defendants  without  good  cause.  He  claimed  a 
lien  and  privilege  on  the  boat  and  caused  her  to  be  sequestered. 

A  judgment  by  default  was  entered  against  Kip,  which  was  made 
final  on  the  twentieth  of  February,  1869.  A  fi.  fa.  was  issued  against 
Xip,  which  was  returned  nulla  bona.  To  the  petition  sued  on  Siewerd 
the  defendants  answered  on  the  twenty-sixth  of  January,  1870.  But 
^>n  the  sixth  of  March,  1869,  after  the  default  judgment  was  made  final 
4igainst  Kip  on  the  twentieth  of  February,  1869,  both  defendants  filed 
a  suit  in  the  Seventh  District  Court  to  annul  that  judgment.  On  the 
third  of  April  following  they  filed  a  supplemental  petition  for  an 
injunction  to  restrain  execution  from  issuing  against  them. 

This  contestation  went  on  until  the  twenty-first  of  January,  1870, 
when  judgment  was  rendered  annulling  the  judgment  of  twentieth  of 
February,  1869,  against  Kip  ;  but  the  decree  restored  and  reinstated 
^tbe  proceedings  in  that  case  to  the  status  they  were  in  on  the  eighteenth 
of  January,  1869,  carrying  things  back  to  a  period  anterior  to  the  time 
of  the  final  judgment  against  Kip,  thenceforth  to  be  proceeded  with 
according  to  law  and  the  rights  of  the  parties. 

The  defendants  answered  in  the  original  suit,  as  we  have  seen,  on 
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the  twenty-aixth  January,  1869,  denying  the  allegations  of  the  plain- 
tiff, and  specially  alleging  that  the  plaintiff's  services,  as  master  of  the 
'*  A.  G.  Brown,"  were  rendered  to  Captain  Bassett,  who  had  previously 
chartered  the  boat,  to  the  knowledge  of  the  plaintiff;  that  plaintiff 
and  Bassett  had  entered  into  partnership  in  running  the  boat,  and  that 
the  plaintiff  had  contracted  with  Bassett  to  render  the  services  he 
claims  to  have  rendered.  They  deny  that  they  ever  assumed  to  pay 
this  debt  due  by  Bassett,  or  that  they  are  in  any  manner  bound  for  it. 
There  was  judgment  for  the  plaintiff  for  the  sum  of  $465,  and  the 
defendants  have  appealed.  We  find  the  facts  to  be  that  Bassett  char- 
tered the  '^  A.  G-.  Brown  "  on  the  twenty-fourth  January,  1868,  for  one 
year,  to  rnn  from  the  first  of  February,  1868,  to  the  first  of  February, 
1869.  On  the  twenty-sixth  of  October,  1868,  Bassett  and  the  plaintiff,. 
Radowitch,  entered  into  a  contract  containing  various  stipulations} 
among  them,  one  by  which  Bassett  bound  himself  to  employ  Rado- 
witch as  master  of  the  steamer,  and  to  pay  him  for  his  services  in 
that  capacity  the  sum  of  two  hundred  and  fifty  dollars  per  month,  to^ 
the  first  of  February,  1869.  About  the  first  of  January,  1869,  the  A. 
G-.  Brown,  by  collision  with  another  steamer,  went  down,  i^nd  proved 
a  total  loss.  On  the  eighteenth  of  January,  1869,  a  settlement  was- 
made  between  Bassett  and  Radowitch.  The  latter,  upon  entering  int» 
the  contract  with  Bassett,  to  which  we  have  adverted,  loaned  the 
latter  $2000.  The  sum  of  $464  15  was  fixed  as  the  amount  of  wages 
due  the  plaintiff.  It  was  arranged  that  Radowitch  should  take  for 
collection,  to  pay  himself,  fifty-seven  freight  bills  due  the  boat.  The 
written  act  of  the  parties  in  relation  to  this  matter  is  in  these 'words; 

"  New  Orleans,  January  18,  1869. 

''I  hereby  authorize  Captain  M.  N.  Radowitch  to  collect  freight  bills* 
which  he  holds,  to  the  amount  of  twenty-four  hundred  and  sixty-four 
dollars  and  fifteen  cents,  of  the  steamer  A.  G.  Brown ;  the  condition  of 
this  receipt  is,  that  Captain  Radowitch  accepts  the  above  amount  in 
bills  in  settlement  of  wages  and  advances  to  Captain  Bassett  on 
steamer  A.  G.  Brown.  It  is  also  understood  that  any  errors  or  bills 
that  are  not  collectable  in  above  amount,  said  Bassett  will  make  good,, 
or  steamboat  A.  G.  Brown. 

'^(Signed)  A.  P.  KIP,  W.  S.  BASSETT. 

0.  CANTON,  M.  N.  RADOWITCH." 

It  is  important  in  adjusting  this  controversy  to  ascertain  the  prepon- 
derance of  testimony  in  regard  to  the  true  intention  of  Ihe  paities  in 
making  this  settlement  and  as  to  the  manner  its  terms  were  carried  out. 

A  considerable  amount  of  testimony  was  taken  regarding  the  value 
and  availability  of  this  lot  of  freight  bills.  Radowitch  presented  a 
tabular  statement  of  the  amounts  he  collected  and  of  the  amounts  not 
paid.    He  is  very  clear  and  direct  iu  his  testimony  that  he  collected 
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all  that  conld  be  collected  out  of  the  entire  number  of  b\^ls  lie  received 
and  gives  the  total  collected  at  $1038  35.  He  is  equally  distinct  in 
asserting  and  reiterating  that  he  was  to  credit  what  he  collected,  and 
-any  deficiency  that  might  arise  was  to  be  made  good  to  him. 

The  defendants,  Siewerd  &  Kip,  contend  that  the  wages  were  to  be 
paid  by  Bassett,  and  that  they  were  in  no  manner  bound  for  them. 
How  they  became  bound  unless  it  be  by  certain  admissions  we  shall 
presently  consider,  we  have  been  at  a  loss  to  ascertain.  The  boat  it 
«eems  went  into  the  possession  and  control  of  Bassett  under  the  charter 
party  about  the  first  of  February,  1868.  Radowitch  had  nothing  to  do 
-with  the  boat  until  the  twenty-sixth  of  October  following,  and  by  the 
written  agreement  between  him  and  Bassett  the  latter  was  to  pay  his 
wacres. 

Yet  Radowit<ch  sues  Siewred  &  Kip  for  the  wages  and  for  the  time 
he  had  charge  of  the  boat  for  Bassett,  or  rather  on  joint  account.  In 
bis  own  evidence  in  the  original  suit  against  the  defendants  he  does 
cot  say  that  they  employed  him,  nor  that  they  discharged  him.  Neither 
does  his  witness,  Dockter,  say  anything  on  the  subject.  His  allega- 
tions that  the  defendants  employed  him  and  discharged  him  are  not 
made  good  by  proof.  In  his  reasons  for  refusing  a  new  trial,  the  judge 
<a  quo  seemed  to  think  that  by  the  contract  entered  into  on  the  twenty- 
sixth  of  October,  1868,  between  Radowitch  and  Bassett,  the  defendants 
became  not  only  proxies  but  parties  to  that  contract,  and  made  them- 
selves CO -obligees  with  Bassett.  By  examining  the  contract  of  the 
twenty-sixth  of  October,  1868,  between  Radowitch  and  Bassett,  it  ap- 
pears that  Siewerd  &  Kip  intervened,  but  it  seems  they  intervened 
only  to  bind  themselves  to  sell  the  steamer  to  Radowitch  on  the  same 
terms  they  had  bound  themselves  by  the  charter  party  to  sell  to  Bassett, 
if  the  latter  should  not  conclude  to  buy  and  the  former  did.  Bassett 
in  his  contract  with  Radowitch  was  to  turn  over  to  him  the  option  or 
preference  to  purchase  if  he  himself  declined,  and  Radowitch  chose  to 
purchase,  Siewerd  &  Kip  intervening  to  bind  themselves  to  sell  to 
Hadowitch  on  the  same  terms  they  were  bound  to  sell  to  Bassett.  We 
do  not  construe  this  intervention  as  going  any  further,  or  to  extend  to 
Any  other  matter. 

In  their  suit  to  annul  the  judgment  of  the  twentieth  February,  1869, 
the  defendants  make  the  following  statements,  which  are  sworn  to: 

**Your  petitioners  aver  that  on  the  nineteenth  of  January,  18b*9,  a 
Bettlement  and  compromise  was  made  between  the  said  Radowitch  and 
William  S.  Basset  in  behalf  of  petitioners,  by  which  it  was  agreed 
that  the  above  mentioned  suit  would  be  discontinued  by  the  plaintiff 
therein;  that  the  consideration  of  said  compromise  was  the  transfer 
for  collection  of  fifty-seyen  bills  or  accounts,  due  by  divers  parties  to 
the  said  William  S.  Bassett,  for  the  aggregate  sum  of  $2464  15,  as  will 
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mora  fally  appear  by  -refarenee  to  the  annexed  'Hat,  laade  a  part  of  IAub- 
petition;  Uiat  aaid  fiado.witch  ^as  prooeedad  wUih  the  colleetioa  of 
said  claimsy  and  has  actually  oolleeted  an  awoiuxt  wtdi»  thAn  suffieieiit 
to  pay  tlie  olaim  due  him  by  petitioDers,  wfaioh  olaijii,  instead  of  beiv^ 
the  sum  of  $700,  was  liquidated  to  the  amoiiot  of  $464  15." 

It  is  stienuoasly  urged  on  the  part  of  the  plaintiff  that  th^se  declara- 
tions of  the  defendants  amount  to  judioial  confessions  which  ought  to- 
conclude  the  plaintiff.  Taking  into  Tiew  all  the  facts  elicited  by  the 
evidence,  we  are  not  inclined  to  consider  these  declarations  in  that 
light.  It  seems  clear  to  us  that  there  existed  no  personal  obligation 
on  the  part  of  the  defendants  to  pay  the  plaintiff's  daim  for  fwages. 
For  the  amount  of  these  wages  he  had  a  lien  and  privilege  on  the 
steamer,  which  he  might  have  enforced  had  she  not  been  lost.  We 
can  take  the  defendants'  declarations  in  no  other  sense  than  as  import- 
ing a  liability  upon  their  boat,  arising  from  the  lien  of  the  captain  lor 
his  services.  Of  the  sum  collected  by  him,  $1038  35,  the  amount  doe 
the  plaintiff  ($416  15)  for  wages,  should  have  been  imputed  to  the 
payment  of  the  privileged  claim. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendants,  the  plaintiff 
and  appellee  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  2863. 

YiNCSNT  Battalora  V.  ALBERT  Erath  Rud  als.,  and  D.  S.  Rakeixi 
v.  Albert  Erath  and  als.    (Consolidated.) 

Where  the  appeal  was  taken  hy  the  plaintiff  from  a  Judgmei  t  diasolying  an  ii^nnotion  wltt- 

wU  danuigest  and  in  his  peti<aon  of  appeal  plaintiff  prayM  tor  citation  a^i^ainat  the  deleod- 

ants  only ; 
Held— Thdt  the  motion  to  dismiss  the  appeal  on  the  ground  that  all  the  parties  in  interest 

were  not  made  parties  to  the  appeal,  mnst  be  overralod.     It  was  not  necessMry  that  the 

surety  on  the  ii^funotion  bond  should  have  been  made  a  party  to  the  appeal. 
Whether  there  was  a  consideration  or  not  between  the  makers  and  Ihe  payee  of  certsbi 

promissory  notes,  the  makers  were  liable  to  the  indorsees  who  acquired  the  notes  before 

due  and  gave  a  'raluable  consideration  thev^fut. 
Whether  a  blank  was  filled  up,  before  or  after  the  signing  of  the  notes,  can  not  aflkict  the- 

indorsees  who  knew  nothing  thereof  and  who  acted  in  perfect  good  faith. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Co^ 
lens,  J.    Mitehel  d  Brice  and  BaeCf  Foster  d:  Mmriek^  for  plaintiffs* 
and  appellants.     Qitstavus  Sehmidt,  for  defendants  and  appellees. 

On  Motion  to  Dfsiciss« 

LuDSLiNO,  C.  J.    We  ai^asked  to  d4smiss  this  ttp^^al  on  the  gtowMl 
that  aU  the  patties  in  interest  are  not  made  parties  tothe  appeal. 
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The  appeal  is  taken  by  the  plaintiff  from  a  judgment  dissolTing  an 
injunction,  witlioat  damageis.  In  his  petition  of  appeal  he  prayed  for  - 
citation  against  the  defendants  only.  It  is  contended  that  the  sarety 
on  the  bond  should  have  been  made  a  party  to  the  appeal.  We  can 
not  imagine  why  f  For  if  cited  there  could  be  no  change  made  in  the 
judgment,  as  between  the  iappellees. 

In  the  case  of  B.  Ave^no  v,  S.  Johnson,  G-.  Uetz  subrogated,  22  An.,, 
it  was  said  that  it  is  *'  the  settled  jurisprudeoce  of  this  court  that  the 
surety  on  an  injunction  bond  is  a  necessary  party  to  an  appeal.''  The 
principle  was,  too,  broadly  stated  that  the  surety  was  a  necessary 
party  in  that  case,  which  was  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff  perpetaating  an  injunction.  He  had  an  interest  in  main- 
taining that  judgment.  But  it  is  different  in  a  case  where  the  judg- 
ment dissolves  the  ii^unction  without  damages,  and  the  plaintiff  alone 
appeals. 

The  additional  grounds  filed  on  fifteentb  November,  1870,  came  too- 
late,  and  can  not  be  considered.    12  Ad.  745. 

It  is  therefore  ordered  that  the  motion  be  overruled. 


On  thb  MiBBiTS. 

Wtlt,  J.  In  1865  Samuel  Faanaeht  and  Louis  Fasnacht  sold  th^r 
'hrexvevj  in  this  city  to  Albert  Erath,  and  in  evidence  of  part  of  the 
price  took  two  notes  for  $5000  each,  one  made  by  Y.  Battalora  and  the 
other  by  D.  S.  Ramelli,  payable  to  the  order  of  said  Albert  Erath,  who 
indorsed  and  delivered  them  before  due.  They  were  not  paid  at 
maturity,  and  the  notes  which  form  the  subject  of  this  controversy 
were  given  by  the  same  parties  in  renewal  thereof.  A  few  days  before 
the  maturity  of  these  notes,  Battalora  and  Ramelli  injoined  the  de- 
fendants, Erath  and  Samuel  and  Louis  Fasnacht,  from  transferring  or 
disposing  of  said  notes,  on  the  ground  that  the  same  were  executed 
without  consideration,  and  tvith  the  assurance  that  the  makers  were 
not  intended  to  be  held  liable,  and  that  they  were  made  and  given 
merely  as  a  matter  of  form.  Samuel  and  Louis  Fasnacht  in  their 
answers  reconvened,  and  ))rayed  judgment  for  the  amount  of  the 
hotes.  The  cotirt  in  both  thc^se  cases  dissolved  the  injunction,  and 
gave  judgment  in  reconvention,  as-prvyed  for.    The  plaintiffs  appeal.. 

An  examination  of  the  evidence  satisfies  us  <lhAt  the  court  did  not 
'err.  Whether  tbeire  tras  a  consideration  or  not  between  the<makers 
litid  the  f>ayee,  the  maifcers  are  liable  to  the  indorsees,  Samuel  and 
LicniB  t'ttsnacht,  lirlio  acquired  the  notes  before  due,  and  gave  a  valu- 
fMto  coiisideiMiOn  therefor.  Whether  the  blank  was  filled  up,  fixing: 
€lie  ¥ate  of  tnteiiest,  before  or  lifter  the  signing,  can  not  affeet  the 
idda^sees,  Who  'teefir  nothing  theieoi;  end  who  aeetod  in  petf^^t  good. 
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faith,  giving  the  iDdulgence  and  allowing  the  renewal  upon  the  under- 
standing that  the  notes  were  to  bear  eight  per  cent  interest.  Indeed, 
the  whole  defense  seems  to  be  utterly  without  merit,  and  the  appeal 
was  doubtless  for  delay.  There  should  be  damages  for  frivolous 
appeal,  as  prayed  for. 

It  is  therefore  ordered  that  both  of  the  judgments  herein  be  affirmed 
'with  costs,  and  that  ten  per  cent  damages  be  added  to  the  amount  of 
.each  judgment. 

Rehearing  refused. 


Xo.2d26. 
JosKPHiNE  Hale,  Executrix,  v.  William  J.  Salter  et  ala. 

A  suit  by  the  executor  of  a  Bucceeaion  to  compel  the  heirs  of  said  euccession  who  have  been 
pnt  in  possession  thereof,  to  pay  the  commission  claimed  by  said  executor,  is  propeiiy 
brought  before  another  court  than  the  Second  District  Court,  which  has  only  probate 
jurisdiction. 

Where  the  exception  was,  that  plaintiff,  having  claimed  in  her  first  petition  only  one-half  of 
the  commission  allowed  by  law  to  executors,  could  not,  in  a  supplemental  one,  claim  the 
whole  commission ; 

Held— That  she  had  the  right  to  amend  her  pleadings,  and  that  the  exception  could  not  be 
maintained . 

The  law  gives  to  the  executor  a  compensatioii  for  his  services,  and  the  heirs  can  not  defvrive 
him  of  it  by  causing  themselves  to  bo  put  in  possession  after  the  executor  has  accepted 
the  trnst  and  qualified. 

Where  it  was  contended  by  the  heirs  that  the  executor's  claim  for  his  commission  bad  lapsed, 
because  it  was  not  demanded  when  the  succession  was  turned  over  to  them  ; 

Held>-That  if  he  did  renounce  his  claim,  his  renunciation  should  have  been  express.  It  can 
not  be  inferred. 

Wliore  the  heirs  contended  that  they  could  not  be  called  upon  to  pay  plaintiff's  claim,  because 
the  law  provides  that  the  commissions  of  executors  are  based  on  an  inventory,  and  bo 
inventory  was  taken  in  this  case,  wherefore  there  are  no  means  by  which  the  amount 
due  to  the  plaintiff  can  be  ascertained ; 

Held— That  the  heirs  can  not  by  their  own  act  prevent  the  executors  &om  taking  an  inven- 
tory, and  then  refuse  to  pay  them  their  commission.  The  executors  should  be  allowed  to 
show  the  value  of  the  succession  aliunde. 

Where  letters  testamentary  have  been  issued  by  a  court  of  competent  jurisdiction  to  two 
executors,  on  their  complying  with  the  requisites  of  the  law,  and  one  of  them  takes  the 
oath  well  and  faithfully  to  perform  his  duties,  as  executor,  and  the  other  doea  not,  the 
one  who  has  not  taken  the  oath  is  presumed  to  have  renounced  the  trust,  and  the  ooe 
who  has  qualified  is  entitled  to  the  entire  commission. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     C^oley,  J. 
CHbson  <&  Austin,  Lahatt  &  Aroni,  for  plaintiff  and  appellee.    T. 
Oilmore  &  Sons,  for  defendants  and  appellants. 

Morgan,  J.  Richard  Salter  appointed  Thomas  Hale  and  Peter 
Marcy  executors  of  his  last  will,  and  made  them  detainers  of  his 
estate.  Aiter  his  death  the  will  was  firobated,  and  immediately  there* 
att«r  the  executors  named  presented  their  Joint  petition  to  the  judge  of 
the  Second  District  Court  of  New  Orleans,  where  the  sncceasion  was 
opened,  in  which  they  prayed  to  be  allowed  to  qualify  aa  executors; 
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they  also  prayed  for  an  inventory.    Their  prayer  was  granted.   Thomas 
Hale  alone  took  the  osnal  oath. 

Before  the  inventoiy  was  oommenoed  the  heirs  of  Salter,  all  of  age, 
brought  suit,  against  Hale  and  Marcy,  executors,  alleging  that  they 
were  willing  to  pay  the  debts  of  the  succession  which  had  fallen  to 
ihem,  and  the  only  legacy  left  by  their  ancestor,  and  alleging  that 
there  was  no  need  of  an  administration  of  the  succession,  prayed  to  be 
l^t  in  possession  of  the  estate. 

Hale  and  Marcy,  in  the  same  answer,  said  that  they  made  no  objec- 
tion to  the  granting  of  petitioners^  prayer,  and  submitted  themselves 
to  the  judgment  of  the  court.  The  heirs  were  ordered  to  be  put  in 
possession ;  and  thus  the  duties  of  the  executors  came  to  an  end,  with- 
out their  having  taken  an  inventory,  filed  an  account,  or  done  any  act 
of  administration  in  the  usual  sense  of  the  term. 

Hale  died,  and  his  widow,  and  executrix  of  his  will,  has  instituted 
this  action  against  the  heirs  of  Salter,  claiming,  in  behalf  of  her  hus- 
band's succession,  the  executor's  commission  of  two  and  one-half  per 
isent.  on  the  valae  of  the  Salter  saccession.  She  claims  the  whole 
commission  allowed  by  law,  because  her  husband  alone  qualified,  that 
i»f  took  the  oath  as  executor. 

The  defendants  except  to  the  jurisdiction  of  the  court  of  the  first 
instance  ratione  maiericBf  claiming  that  they  should  have  been  pro- 
ceeded against  in  tlie  Second  District  Court,  which  has  exclusive  jaris- 
diction  of  the  probate  of  wills,  the  appointment  of  executors  and  the 
rendition  of  their  accounts  to  the  Second  District  Court. 

It  is  because  of  this  exclusive  jurisdiction  of  the  Second  District 
Court  that  it  was  proper  to  institute  this  proceeding  before  another 
tribunal. 

This  is  not  a  suit  for  the  probate  of  a  will,  the  appointment  of  an 
executor,  or  the  rendition  of  an  account.  It  is  an  action  to  compel 
the  heirs  of  Salter  to  pay  an  obligation  which,  it  is  alleged,  they 
assumed  when  they  took  the  succession  of  their  father  out  of  the  hands 
of  his  executors.  It  could  not  therelore  have  been  instituted  in  the 
Second  District  Court,  which  has  only  probate  jurisdiction. 

It  was  next  excepted  that  plaintiffs*  petition  discloses  no  cause  of 
action.  The  plaintlfEs  may  not  succeed  in  their  case,  but  it  seems  to 
us  that  when  they  allege  an  indebtedness  on  the  part  of  the  defendants 
for  the  causes  herein  declared  upon,  they  set  forth  a  sufficient  cause  of 
action  to  authorice  a  judicial  investigation  of  their  claim. 

The  third  exception  is,  that  in  her  first  petition  plaintiff  only  claimed 
ime  and  one-quarter  per  cent.,  or  one-half  of  the  commissions  allowed 
by  law  to  executors,  and  that  her  supplemental  petition  claiming  the 
whole  commission  should  not  be  considered.  Whether  she  is  entitled 
to  the  whole  of  the  commission  or  not  is  a  question  which  will  be 
21 
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treated  of  in  another  part  of  this  opinion.     Bat  we  think  she  had  the 
^  /?  y^d      right  to  amend  her  pleadings,  which  is  always  in  the  discretion  of  the 

coart  when  the  canse  of  action  is  not  thereby  changed/  and  to  claim 
more  in  her  supplemental  petition  than  she  did  in  her  first  petition. 

The  defense  to  the  demand  on  the  merits  is,  first,  that  no  commis- 
sions are  to  be  allowed  an  executor  who  has  not  administered  upon 
the  estate  intrusted  to  him,  and  in  support  of  this  proposition  we  are 
referred  to  articles  10fi9,  1194,  1200,  1201,  1682,  1685  of  the  Civil  Code, 
which  provide  that  the  administrator  of  a  succession  shall  be  allowed 
on  the  settlement  of  his  account  a  certain  per  centage  on  the  amoont 
of  the  inventory  of  the  effects  of  the  succession  committed  to  his 
charge;  that  the  curator  is  entitled  to  a  certain  per  centage  on  the 
amount  of  the  effects  of  the  succession,  or  of  the  portion  by  him 
administered  according  to  the  inventory;  that  if,  at  the  rendition  of 
his  account  by  the  curator,  the  judge  be  satisfied  that  the  succession 
is  entirely  settled,  he  shall  allow  the  curator  a  certain  commission  on 
the  amount  of  the  inventory  of  the  effects  of  the  soxsoession,  or  of  the 
portion  by  him  administered,  deducting  bad  debts;  that  if  the  succes- 
sion is  not  entirely  settled,  and  the  administration  thereof  prolonged, 
the  curator  shall  only  be  allowed  commissions  on  the  sums  received 
or  recovered  during  his  administration  ;  that  an  executor  who  has  the 
seizin  of  the  succession  is  entitled  to  a  commission  for  his  trouble  aod 
care  on  the  whole  amount  of  the  inventory,  making  a  deduction  for 
what  is  not  productive  and  for  what  is  due  by  insolvent  debtors;  and 
the  argument  is  that  the  commission  allowed  to  executors,  upon  whom 
a  general  seizin  is  conferred,  is  not  in  the  nature  of  a  bequest  or  legacy, 
but  is  allowed,  solely  and  exclusively,  as  a  compensation  for  their  care 
and  trouble  in  administering  the  estate,  and  only  in  so  far  as  they  have 
administered.  In  support  of  this  principle  which,  it  is  contended, 
runs  through  the  jurisprudence  of  the  State,  we  are  referred  to  Suc- 
cession of  Day,  3  An.  624;  Dupuy,  4  An.  570;  Nicholson,  5  An.  358; 
Poindexter,  19  An.  22 ;  Vogel,  20  An.  81 ;  Day,  22  An.  366  ;  1  R.  400; 
4  An.  388;  6  An.  486. 

We  have  carefully  examined  the  authorities  cited,  but  we  have  not 
found  among  them  all  one  which  throws  any  light  upon  the  question 
which  we  are  called  upon  now  to  decide ;  nor  have  our  own  researches 
enabled  us  to  find  a  case  which  positively  governs  the  one  at  bar. 
What  we  are  called  upon  to  determine  is  this: 

Wlieu  an  executor,  with  seizin,  has  accepted  the  trust  I'eposed  in 
him,  and,  in  order  to  carry  out  the  provisions  of  the  will  of  which  he 
is  the  executor,  and  otherwise  administer  upon  the  estate,  obtains  an 
order  from  the  court  of  competent  jurisdiction  for  the  taking  of  an 
inventory  of  the  property  of  the  succession,  and  the  heirs,  before  the 
inventory  is  taken  bring  suit  against  him  to  be  put  ia  poasession  of 
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their  estate,  offetiDg  to  pay  the  debts  and  le^^ies,  and  he  answers 
that  he  makes  no  objeotion  to  their  demand,  and  judgment  is  rendered 
in  their  favor,  is  he  precluded  from  claiming  from  the  heirs  the  commis- 
sions which  the  law  fixes  as  his  compensation  for  his  care  and  trouble 
in  administering  the  property  of  the  succession  t 

We  decide  the  question  in  the  negative. 

A  testator  has  the  right  to  give  the  seizin  of  his  estate  to  his 
executor.  The  acceptance  of  this  trust  creates  obligations  on  the  part 
of  the  executor,  for  discharging  which  he  is  allowed  compensation  by 
law.  His  obligations  are  to  carry  out  the  provisions  of  the  will,  to 
take  charge  of  the  property  of  which  the  seizin  gives  him  possession, 
and,  after  the  performance  of  these  duties,  to  deliver  the  succession 
over  to  the  heirs.  His  compensation  for  the  performance  of  these 
obligations  is  two  and  a  half  per  cent,  on  the  estimated  value  of  the 
property  belonging  to  the  succession  thus  placed  in  his  possession. 
The  moment  he  accepts  the  trust,  his  obligations  and  responsibilities 
begin ;  the  moment  his  obligations  and  responsibilities  begin,  his 
right  to  compensation  attaches,  and  remains  until  discharged,  and 
this  wi'.hout  reference  to  the  time  the  succession  was  in  his 
hands.  The  heirs  can  at  any  time  take  the  seizin  from  the  testa- 
mentary executor  on  offering  him  a  sufficient  sum  to  pay  the  movable 
legacies.  C.  C.  16  )4.  They  may  at  any  time  accept  the  succession 
which  liasa  fallen  to  tliem  and  be  put  in  possession  thereof  upon  com- 
plying with  the  requirements  of  the  law,  but  they  can  not  do  this  with- 
out discharging  the  obligation  due  to  the  executor.  The  fact  that  the 
executor  is  willing  to  give  up  his  trust  immediately  to  the  rightful 
heirs  without  forcing  them  to"*  a  litigation,  and  without  entailing  upon 
the  succession  the  necessary  costs  of  a  tedious  administration,  is  rather 
a  reason  why  the  executor's  fees  allowed  by  law  should  be  paid  with- 
out hesitation,  than  an  excuse  for  not  paying  them  at  all.  Be  this  as 
it  may,  the  law  gives  to  the  executor  a  compensation  for  his  services 
and  responsibilities,  and  the  heirs  can  not  deprive  him  of  it  by  causing 
themselves  to  be  put  in  possession,  after  the  executor  has  accepted  the 
trust. 

The  heirs  argue  tl.at  the  executors'  claim  for  their  commission  has 
lapsed  because  they  were  not  demanded  when  the  succession  was 
turned  over  to  them.  We  do  not  think  they  have  succeeded.  If  they 
did  renounce,  their  renunciation  must  have  been  express;  it  is  not  to 
be  inferred.  So  far  at  least  as  Hale  is  concerned,  it  is  certain  that  he 
never  renounced,  for  these  commissions  seem  to  have  occupied  his 
thoughts  during  the  last  days  of  his  life. 

In  an  addenda  to  written  advice  given  in  prospect  of  death  to  his  wife 
under  date  of  twenty-ninth  of  November,  1866,  he  mentions  them  thus : 

'*  Note. — Salter  commissions  due  me.'' 


f  * 
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•  

Thas  showing  that  he  considered  them  as  a  part  of  his  estate.  We 
therefore  are  of  opinion  that  the  executors^  commissions  are  properly 
dne. 

The  heirs  contend  that  they  can  not  be  called  upon  to  pay,  because 
the  law  provides  that  the  execntors'  commissions  are  based  npon  as 
inventory,  and  that  as  no  inventory  was  taken  there  are  no  means  by 
which  the  amount  due  them  can  be  ascertained.  We  think  the  heirs 
can  not,  by  their  own  act,  prevent  the  executors  from  taking  an  inven- 
tory, and  then  refuse  them  their  commission,  because  the  inventoij 
was  not  taken. 

The  executors  should  be  allowed  to  show  the  value  of  the  succession 
aliunde.  The  best  evidence  of  the  value  of  the  succession  is  the  esti- 
mate which  the  heirs  put  upon  it.  This  evidence  was  introduced.  The 
heirs  objected  to  its  reception  and  reserved  their  bill,  but  the  court 
admitted  it,  and  we  think  the  ruling  was  correct.  The  heir,  a  witness 
in  the  case,  who  seems  best  informed  upon  the  subject  fixes  the  value 
of  the  estate,  in  round  numbers,  at  $100,000.  We  have  no  idea  that  he 
over  estimated  its  value,  and  we  think  the  executors'  commissions 
must  be  reckoned  on  that  basis. 

The  last  question  presented  lor  our  decision  is  this :  If  there  are  two 
executors  to  a  will,  both  of  whom  unite  in  a  petition  to  the  court  ha?- 
iog  jurisdiction  over  the  succession  confided  to  their  charge,  and 
alleging  that  they  are  desirous  of  qualifying  as  such,  pray  that  an 
inventory  of  the  succession  property  be  taken,  and  the  court  orden 
that  letters  testamentary  be  delivered  to  them  on  their  complying  widi 
the  requisites  of  the  law,  and  orders  an  inventory  to  be  taken  as 
prayed  for,  and  one  of  them  takes  an  oath  well  and  faithfully  to  perform 
all  the  duties  of  executor,  and  the  other  does  not,  is  the  one  who  has 
not  taken  the  oath  presumed  to  have  renounced  the  trust,  and  is  the 
one  who  has,  entitled  to  the  entire  commission. 

We  think  yes. 

The  word  *'  qualify,'^  in  its  legal  use,  means  to  take  an  oath  to  dis- 
charge the  duties  of  an  office,  and  when  an  executor  named  in  a  will 
alleges  that  he  desires  to  qualify  as  such,  and  the  court  orders  that  let- 
ters testamentary  issue  to  him  upon  his  complying  with  the  requisites 
of  the  law,  we  understand  that  they  are  to  be  issued  to  him  when  he 
shall  have  taken  the  oath  well  and  faithfully  to  discharge  the  duties  of 
his  trust.  The  presentation  of  his  petition  is  the  announcement  that 
he  is  willing  to  accept  the  trust ;  the  taking  of  the  oath  is  the  evidence 
that  he  has  accepted  it.  It  is  then  that  letters  issue  to  him ;  then  that 
his  responsibilities  begin;  then  that  his  rights  attach.  And  whea, 
after  alleging  that  he  proposes  to  accept  the  trust,  and  the  court  orden 
him  to  be  confirmed  therein  upon  his  complying  with  the  requisites  of 
the  law,  and  he  does  not  comply  with  them,  the  presumption  is  that 
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he  has  changed  his  mind.  If  there  are  two^  and  one  quaUfles,  and  the 
other  does  not,  it  mnst,  we  think,  be  assumed  that  the  one  who  does 
not,  at  the  last  moment,  is  not  willing  to  assume  the  responsibilities 
confided  to  him.  These  responsibilities  then  faH  npon  the  co-ezecntor. 
If  the  responsibilities  are  thrown  upon  him,  the  compensation  goes 
with  them ;  and  the  heirs  can  not  deprive  him  of  them  by  taking  imme- 
diate possession  of  the  estate.  The  right  to  the  fees  was  earned  when 
the  responsibilities  were  assumed,  and  he  can  not  be  depriyed  of  them 
by  any  action  of  the  heirs. 

Judgment  affirmed. 

Behearing  refiised. 


No.  2946.  85  ^'i 

J8  1259 

A.  LABTiaus  V.  Eliza  Whits,  wife  of  C.  Bullitt,  et  als. 

See  tbe  tylhima  in  the  eese  of  A.  Lertigae  «.  Clara  White,  wUb  of  Carl  Kobn,  No.  SM5.    It 
is  applicable  to  this  one.    The  two  oaae  •  most  be  taken  together. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theardf 
J.    £1.  Howard  MeCalebf  for  plaintiff  and  appellee.    MUe$  Taylor 

mad  WUUam  Qrani,  for  defendants  and  appellants. 

On  Motion  to  Dismiss  the  Afpral. 

Howell,  J.    For  the  reason  given  in  the  case  of  A.  Lartigue  tr. 
Clara  White  et  als..  No.  2945, 
It  is  ordered  that  the  motion  to  dismiss  be  overruled. 


Wtlt,  J.,  disHnUng.  I  do  not  concur  in  the  decision  of  the  court 
on  the  question  of  jurisdiction  presented  in  this  case.  I  think  the 
iH[»peal  should  be  dismissed  for  want  of  jurisdiction,  the  amount  in 
dispute  being  less  than  (500. 

This  suit  was  brought  by  a  creditor  of  the  succession  of  Maunsei 
White,  against  his  four  heirs,  who  have  been  put  in  possession,  to 
recover  from  them  their  respective  shares  of  a  debt  due  by  said  succes- 
sion, the  amount  so  due  and  in  controversy  between  the  plaintiff  and 
each  of  the  defendants  being  under  $500,  and  the  judgment  rendered 
against  each  of  them  being  under  $500. 

Whether  the  heirs  were  sued  by  the  plaintiff  separately,  as  they 
might  have  been,  (C.  0.  1976;  C.  P.  120;  5  B.  224;)  or  were  all 
joined  in  the  same  action,  can  make  no  difference. 

The  prayer  of  the  petition  determines  the  character  of  the  action. 

The  plaintiff  prays  that  each  of  the  four  heirs  of  Maunsei  White,. 
deceased,  be  duly  cited  to  answer,  *'and  after  due  proceedings  had^ 
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they  be  each  of  them  condemned  to  pay  unto  petitioner  their  respective 
shares  of  said  sura  of  fifteen  hundred  dollars,  proportionately  to  the 
amount  received  by  them  from  the  succession  of  Maunsel  White,  sr., 
with  interest  from  judicial  demand,  etc.*' 

Regarding  the  prayer  of  the  petition,  what  does  the  character  of  the 
action  appear  to  be  f 

Is  it  an  action  against  the  defendants  as  representatives  of  the 
succession  of  their  father ;  or  is  it  an  action  against  each  of  the  heirs 
personally,  for  his  virile  share  of  his  ancestor's  debt  9  If  it  be  an 
action  against  them  as  representatives  of  the  succession,  of  course  the 
amount  of  the  debt  against  the  succession  being  $1500,  is  sufficient  to 
give  this  court  jurisdiction. 

But  if  it  be  a  mere  personal  action  against  each  of  the  heirs  to 
recover  irom  him  his  virile  share  of  his  ancestor's  debt,  the  amount 
sought  to  be  recovered  from  each  being  less  than  $500,  this  court  is 
without  jurisdiction.  I  think  this  is  a  personal  action  against  each  of 
the  heirs  for  the  amount  for  which  he  has  become  liable  by  entering 
upon  and  distributing  the  estate  of  the  deceased. 

The  obligation  sought  to  be  enforced  against  each  of  these  defendants 
had  its  origin  in  a  quasi  contract.  It  sprung  into  existence  the  moment 
they  did  the  act  of  taking  possession  and  distributing  among  them- 
selves the  property  of  the  succession.  That  moment  the  legal  obliga- 
tion arose  between  the  plaintiff,  a  creditor  of  the  succession,  and  each 
of  tlie  defendants,  whereby  they  became  bound  to  him  as  his  debtors, 
and  he  acquired  a  personal  action  against  them. 

Until  the  heirs  went  into  possession,  the  plaintiff,  although  holding 
an  obligation  against  the  succession,  based  on  the  contract  between 
him  and  its  executors,  had  no  cause  of  action  against  them.  If  the 
succession  had  remained  in  tlie  hands  of  its  legal  representatives  and 
turned  out  insolvent,  the  plaintiff,  although  holding  the  obligation  of 
the  succession,  would  have  had  no  legal  obligation  against  these 
defendants — he  would  not  have  had  a  cause  of  action  against  them. 

The  object  of  this  litigation  is  not  to  enforce  an  obligation  of  the 
succession,  because  the  succession  has  not  been  sued.  It  is  to  enforce 
that  obligation,  springing  from  a  quasi  contract,  which  binds  the  de- 
fendants to  the  plaintiff  as  his  debtors.  And  this  illustrates  that 
passage  in  article  1376,  C.  C,  which  says:  "Thus  the  creditors  of  the 
succession  must  divide  among  the  heirs  the  personal  action  which  they 
have  against  them,  and  can  not  sue  one  for  the  portion  of  the  other,  or 
one  tor  tlie  whole  debt."  Then  if  the  amount  of  the  obligation  sought 
to  be  enforced  against  each  of  these  heirs  be  less  than  $500,  which  it 
is,  this  court  has  no  jurisdiction.  The  fact. that  the  petition  contains 
several  distinct  independent  demands  against  the  several  heirs  for  the 
virile  share  due  by  each,  and  the  aggregate  amount  thereof  exceeds 
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$500,  does  not  give  this  court  appellate  jurisdiction.  Consent  can  not 
give*  jurisdiction,  and  the  cumulation  of  several  actions  in  one  can  not 
give  jurisdiction  where  it  would  not  be  had  without  it.  In  Duggan  v. 
De  Lizardi  and  others,  5  R.  224,  this  court  remarked :  *'  There  appears 
to  us  to  be  a  difference  between  the  obligation  of  heirs  and  of  joint 
obligors  by  contract.  The  law  portions  among  the  heirs  all  the  charges 
of  the  iniieritance,  and  each  heir  may  be  sued,  perhaps  separately,  for 
his  virile  share.  Not  sy,  the  co-obligors  by  a  joint  contract.  The  Code 
requires  that  all  should  be  sued  together.  In  the  one  case  it  is  a  con- 
dition of  his  inheiitance  that  each  heir  shall  pay  his  share  of  the  debts, 
and  he  may  exonerate  himself  by  renouncing  the  succession ;  in  the 
other,  no  one  of  the  joint  obligors  can  release  himself  at  will." 

In  Merritt  v.  Hozey,  sheriff,  and  others,  4  R.  319,  it  was  held  that  ''no 
appeal  will  lie  from  an  action  instituted  against  several  defendants  on 
an  instrument  by  which  they  are  bound  severally,  as  sureties,  lor  a 
fixed  sum,  where  the  amount  claimed  from  each  is  under  $300,  though 
the  whole  claim  exceed  that  sum.  The  defendants  can  not  give  juris- 
diction by  joining  in  one  appeal,  where  they  would  have  no  right  to 
be  heard  separately." 

The  case  before  us  beat's  a  striking  analogy  to  the  one  to  which  I 
have  just  referred.  There  Hozey,  the  sheriff,  and  his  sureties  were 
ened  for  the  aggregate  amount  of  six  hundred  dollars,  each  one  of  the 
eight  sureties  binding  himself  in  the  bond  for  a  share  of  the  obligation 
of  his  principal;  the  amount  assumed  by  each  of  the  sureties  being 
less  than  the  amount  required  to  give  this  court  jurisdiction,  it  was 
held  they  could  not  by  joining  in  one  appeal  give  jurisdiction  where 
they  would  have  no  right  to  be  heard  separately. 

In  that  case  the  amount  of  the  slierifTs  bond  was  six  hundred  dollars, 
and  as  to  him  this  court  had  jurisdiction,  although  as  to  his  sureties  it 
had  not,  because  the  sum  claimed  of  each  of  them  was  less  than  three 
hundred  dollars. 

Here  the  sum  due  by  the  sifccessiun  is  $1500,  and  if  the  suit  before 
qis  was  against  the  succession  this  court  would  have  jurisdiction.  But 
the  suit  is  against  each  of  four  heirs  for  his  virile  share  of  that  debt, 
and  the  amount  claimed  of  each  is  a  sum  below  the  jurisdiction  of 
this  court. 

I  repeat  that  the  obligation  sought  to  be  enforced  in  this  suit,  is  the 
legal  obligation  that  sprung  from  a  quasi  contract  the  moment  the 
heirs  accepted  the  succession  and  went  into  its  possession.  That  fact 
alone  caused  each  one  of  these  defendants  to  become  the  personal 
debtor  of  the  plaintiff*,  a  ere  Utor  of  the  succession,  for  his  virile  share 
•of  the  debt  of  the  estate. 

This  is  the  doctrine  explicitly  laid  down  in  article  1372  C.  C,  which 
■«ayB:     "The  heirs  by  the  fact  alone  of  the  simple  acceptance  of  a 
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snccession  left  them,  contract  the  obligation  to  dlBcharge  all  the  debts- 
of  Buch  gacceBsion,  to  whatever  Bum  they  may  amount,  thongii  tkej 
&r  exceed  the  valae  of  the  effects  composing  it.^ 

When  I  read  the  prayer  of  the  petition  by  the  light  of  thts  artiele 
and  article  1376  C.  C,  I  have  no  donbt  as  to  the  object  of  the  action. 
It  was  to  enforce  that  legal  obligation  incurred  by  the  heirs  alone  by 
the  fact  of  accepting  the  saccession,  against  each  of  them  for  his  viiile 
share  of  the  debt  of  the  snccession  held  by  the  plaintiff. 

That  virile  share  being  less  than  $500,  and*  being  the  amount  m 
controversy  between  the  plaintiff  and  each  of  the  defendants,  thi» 
conrt  is  without  jurisdiction  and  the  appeal  shoald  be  dismissed. 

For  the  reasons  given  I  deem  it  my  duty  to  render  a  diasentinip 
opinion  in  this  case. 


Ov  THs  Mrbits. 

Wtlt,  J.  The  defendants,  the  heirs  of  Maunsel  White,  appeal  lroi» 
the  judgment  for  fifteen  hundred  dollars  against  them  for  professional 
services  rendered  by  the  plaintiff,  an  attorney -at-law. 

In  1864  the  executors  of  White  caused  his  will  to  be  probated,  and 
the  plaintiff,  then  clerk  of  the  court,  drew  the  petition  for  them.  For 
this  service  he  was  paid  fifty  dollars. 

On  the  nineteenth  of  May,  1868,  the  plaintiff  was  admitted  to  the- 
bar. 

On  the  second  of  February,  1869,  the  executors  wrote  to  the  plaintiir 
that  the  heirs  were  about  selling  the  property  of  the  estate,  and  in 
order  to  do  so  they  requested  him  to  get  the  order  putting  them  in  pos- 
session of  the  property.  He  obtained,  without  opposition  and  by  con- 
sent, this  and  two  other  orders — one  discharging  the  executors  and  the 
other  requiring  the  erasure  of  certain  mortgages. 

He  was  not  the  regular  attorney  for  th^  executors  and  the  heirs ;  but 
was  only  employed  to  do  this  particular  service,  which  was  not  diA* 
cult  nor  such  as  involved  any  great  responsibility. 

We  fix  the  value  of  the  services  at  one  hundred  and  fifty  dollars. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
reducing  the  total  amount  thereof  to  one  hundred  and  fifty  doUan, 
and  as  thus  amended  let  it  be  af&rmed,  appellee  paying  costs  of 
appeal. 

Behearing  refused. 
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Slafte  ez  reL  Xeonard  t.  ThA  VtcekHk  Jndite  of  the  pariah  of  Flaqneminet. 

No.  4649. 
Statb  ex  rel.  P.  Lsonabd,  Public  Administrator,  v.  Thb  Parish 

JUDQS  OF  THB  PARISH  OP  PlAQUBMINES. 

Where  on  the  application  of  the  pnblic  administrator  ot  a  parish,  praying  to  be  appointed 
administrator  of  a  vaoant  estate,  and  to  be  anthorised  as  saoh  to  institate  all  the  pro- 
ceedings required  by  law,  the  parish  Judge  reAxsed  to  take  any  Judicial  action  in  relation 
to  ti^e  same,  because  a  person  representing  himself  to  be  the  brother  and  the  heir  of  the 
deceased  had  appeared,  praying  to  be  appointed  administrator  of  said  estate,  and  be- 
cause such  b^ing  the  oasp,  it  was  believed  by  the  court  that  the  public  administrator  had 
no  right  to  haye  his  prayer  complied  with ; 

Held— That  the  Judge  a  quo  ened.  The  appUeation  of  the  pnblic  ibdmlnistrator  should  hare 
been  filed,  and,  after  due  notice  given,  tried  contradictorily  with  the  application  of  any 
other  party,  and  the  rights  of  all  the  parties  settled  by  a  Judicial  decree. 

APPLICATION  for  a  mle  mti  against  Jndge  Prescptt,  parifdi  coart 
of  Plaquemines.    M.  Howard  MeOakh,  for  relator.    Judge  Pres^ 
eoU  in  propria  per$ana, 

Taliaferro,  J.  The  relator  oomplains  that  in  his  capacity  of  pub« 
Ho  administrator  of  the  parish  of  Plaquemines,  he  presented  to  the 
defendant,  who  is  parish  judge  of  that  parish,  a  petition,  in  which  he- 
aet  forth  that  one  Andrew  Bobertson  died  recently  in  said  parish 
intestate,  leaying  therein  a  succession  without  heirs  present  or  repre- 
aented,  and  prayed  to  be  appointed  administrator  of  the  vacant 
estate  of  the  decedent;  that  an  inventory  and  appraisement  of  the 
property  be  made,  and  that  an  attorney  be  appointed  to  represent  the- 
absent  heirs.  Belator  alleges  that  the  said  judge  refused  to  make  any 
order  on  the  petition  s6  presented  to  him,  and  declined  taking  any 
judicial  action  in  relation  to  the  same,  therein  acting  in  dereliction  <^ 
his  duties  as  a  public  officer  and  in  violation  of  law.  The  relator 
applied  to  this  court  for  a  mandamus,  directing  the  said  judge  to  dis- 
charge his  duties  in  the  premises,  as  by  law  it  is  incumbent  upon  him 
to  do.  A  rule  niii  was  granted,  as  prayed  for,  and  the  defendant, 
William  Prescott,  parish  judge  of  the  parish  of  Plaquemines,  waa 
ordered  to  show  cause,  on  Saturday,  the  twenty-ninth  of  March,  1873, 
why  the  mandamus  should  not  be  made  peremptory,  requiring  him,  in 
the  name  of  the  State  of  Iiouisiana,  to  render  a  judgment  or  order 
upon  the  petition  presented  to  him  by  the  relator,  invoking  judicial 
action  in  the  matter  of  the  vacant  succession  of  Andrew  Bobertson, 
deceased,  according  to  law. 

The  judge  answered,  that  on  the  twentieth  of  March,  1873,  a 
brother  of  the  deceased  appeared  and  filed  a  petition,  praying  an  order- 
for  the  production  of  a  certain  box,  deposited  by  the  decedent  in  the 
Hibernia  Bank,  in  New  Orleans,  in  which  box  the  petitioner  was- 
induced  to  think  the  decedent's  will  might  be  found.  This  proceeding, 
followed  up  on  the  twenty  second  of  March,  two  days  after,  by  a. 
petition  of  the  same  person,  representing  himself  to  be  an  heir  of 
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Andrew  Robertson,  deceased,  and  praying  to  be  appointed  adminis- 
trator of  his  estate,  the  respondent  thought  that  the  petitioner,  Stewart 
Robertson,  had  made  himself  known  as  an  heir,  and  opened  the  succes- 
sion of  Andrew  Robertson,  and,  therefore,  not  believing,  under  that 
state  of  facts,  that  the  public  administrator  had  by  law  a  right  to  the 
administration  of  the  estate,  he  declined  to  render  any  order  prayed 
for  by  the  public  administrator. 

We  think  the  respondent  erred.    The  application  of   the  public 

administrator  to  be  appointed  administrator  should  have  been  filed, 

and  after  due  notice  given,  tried  contradictorily  with  the  application 

of  any  other  party,  and  the  rights  of  all  the  parties  settled  by  a 

Judicial  decree. 

It  is,  therefore,  ordered  that  the  rule  be  made  absolute,  and  that 
William  M.  Prescott,  parish  judge  of  the  parish  of  Plaquemines,  in 
his  official  capacity,  do  proceed  to  the  performance  of  bis  duties 
herein,  in  conformity  with  law  and  this  opinion ;  defendant  paying 
costs  of  these  proceedings. 


No.  2899. 
Louis  Lalaurib  v.  The  Southern  Bank. 

Where  a  note  was  protested  through  error  on  one  day,  and  was  paid  early  on  the  next  day, 
and,  although  there  waa  carelessness  on  the  part  of  the  buik.  no  actual  injnry  or  dama^se 
was  proved  to  have  been  caused  thereby  to  the  plaintiff,  who  was  the  drawer  of  the  not^ 

Held— That  the  verdict  and  Judgment  lor  five  hundred  dollars  in  the  court  a  gua  in  favor  of 
plaintiff  was  clearly  erroneous. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumont, 
J.  Jury  case.  J?.  Meunier,  Cher  vet  dc  Duplantier,  for  plaintiff. 
JRoselius  d  Philips^  for  defendant. 

LuDELiNG,  C.  J.  A  note  for  sixty  dollars,  made  by  the  plaintiff, 
was  deposited  in  tlie  Southern  Bank  for  collection,  by  Albert  Lamotte. 
It  was  protested  for  non-payment  through  a  mistake  on  the  part  of  the 
bank. 

The  plaintiff  brought  this  suit  to  recover  damages  caused  him  by 
the  protest  of  his  note. 

There  was  a  verdict  of  the  jury  for  five  hundred  dollars  in  favor  of 
the  plaintiff,  and  a  judgment  in  accordance  therewith.  The  defend- 
ant appealed. 

The  evidence  shows  that  the  employes  of  the  bank  were  not  able  to 
decipher  the  signature  of  the  maker,  and  that  they  guessed  at  it, 
entering  the  name  in  the  bank  book,  kept  for  the  purpose,  as  J.  Laba- 
los.  That  when  the  clerk  of  the  maker  came  to  pay  the  note,  he  was 
informed  by  the  cashier  that  no  such  note  was  .deposited  with  the 
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bank ;  and  a  few  days  afterwards  the  note  was  given  to  a  notary,  who 
protested  it.  This  clearly  shows  carelessness  on  the  part  of  the 
bank. 

But  no  actaal  injury  or  damage  to  the  plaintiff  has  been  proved. 
The  note  was  protested  through  error  on  one  day,  and  was  paid  early 
•on  the  next  day.    The  verdict  and  judgment  are  clearly  erroneous. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
eet  aside,  that  the  judgment  of  the  lower  court  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant  rejecting  the  plaintiff's 
•demand  with  costs  in  both  courts. 


No.  4349, 
Succession  op  Edmund  Hogan. 

Where  there  was  no  necessity  for  a  citation,  but  where  the  plaintiff  and  opponent  had  been 
formally  sammoned  by  the  defendant,  to  oppose  his  account  as  executor  of  a  succession, 
if  he  thought  proper,  and  to  present  his  opposition  within  ten  days  ; 

Held— That  said  defendant  could  not  invoke  Judicial  action  in  the  matter  to  the  prejudice  of 
plaintiff  and  opponent  before  the  specified  day  had  expired.  Hence,  the  order  of  homolo- 
gation having  been  rendered  after  three  days  delay  only,  was  null,  and  no  action  of 
nnUlty  is  necessary  to  set  it  aside. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig- 
neaud,  J.    F.  Gilmore^  for  appellant.    M.  A,  Dooley,  for  appellee. 

Taliaferro,  J.  This  is  an  appeal  by  the  executor  from  two  orders 
of  the  Second  District  Court,  rendered  during  the  proceedings  in  that 
court  relating  to  the  succession.  One  of  these  orders  was  on  a  rule 
taken  by  the  opponent  to  the  executor's  account  to  have  stricken  out 
from  the  statement  of  his  account  various  impertinent  and  irrelevant 
matters,  consisting  of  a  prolix  narrative  of  the  life  and  times  of  Ed- 
mund Hogan,  interspersed  with  occasional  episodes  of  objurgation 
toward  tiie  oppotient  and  others,  whom  he  suspects  of  feeling  an  in- 
terest in  having  him  called  to  account  for  his  administration  of  the 
succession. 

The  other  order  was  rendered  on  a  rule  to  show  cause  why  a  pre- 
vious order  of  the  court  homologating  the  executor's  account  should 
not  be  rescinded,  as  having  been  prematurely  and  imprudently 
made. 

In  regard  to  the  order  first  named,  it  directed  the  offensive  and 
irrelevant  matter  to  be  stricken  out;  and  by  the  second,  the  order 
homologating  the  account  was  annulled  and  set  aside.  From  these 
orders  or  judgments  of  the  court  a  qua  the  executor  has  appealed. 

We  think  the  ruling  of  the  court  correct  in  both  cases.  It  is  deroga- 
tory to  legal  proceedings  to  be  incumbered  with  a  useless  mass  of 
jnatter  like  that  presented  by  the  executor  in  this  instance.    Shrunk 
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to  its  eesenoe,  his  "statement  and  aoconnt"  is  that  he  received  t650 
in  money  at  Washington  eity  belonging  to  HoganlB  succession,  and 
that  this  is  all  that  he  ever  saw  or  heard  of  that  belonged  to  it^  that 
he  spent  $200  in  going  for  and  getting  the  $650  at  Washington.  Be 
charges  the  estate  three  dollars  per  day  for  three  hundred  and  twenty 
days  spent  by  him  in  a  vain  and  profitless  search  made  in  Lonisianay. 
Texas  and  Mexico  for  property  of  Hogan's  estate.  ThiSi  with  other 
charges,  amounts  to  $1996.  Giving  credit  for  $650,  he  strikes  a  bal- 
ance in  his  own  favor  of  $1346.  These  figures  occupy  part  of  the  lasi 
page  of  his  account.  The  preceding  eighteen  pages  were  properly 
ordered  by  the  court  to  be  stricken  out.  They  are  mainly  directed  to 
showing  why  Hogan  never  had  any  property,  and  in  detailing  hia 
various  labors  in  pursuit  of  property  said  to  have  been  left  by  him  at 
his  decease.  The  language  he  uses  in  referenoe  to  the  opponent  is 
reprehensible,  and  not  permissible  in  proceedings  in  a  court  of  justioe. 
Equally  unbecoming  and  out  of  place  are  his  insinuations  against  » 
respectable  and  prominent  member  of  a  religious  denomination,  that 
he  is  conniving  with  the  opponent. to  get  money  from  the  executor  for 
the  benefit  of  the  religious  order  to  which  he  belongs. 

As  to  the  order  rescinding  a  previous  one  homologating  the  execu- 
tor's account,  the  fects  seem  to  be  that  the  account  was  filed  on  tilie 
twenty-seventh  of  Febmary,  1872.  On  the  fifth  of  March  following 
a  citation  was  served  upon  the  agent  and  attorney  in  fiust  of  the  heir 
to  show  cause  within  ten  days  from  notification  thereof  why  the  exeeo- 
tor's  account  should  not  be  approved  and  homologated.  On  the  ninth 
of  Maroby  on  the  motion  of  the  executor's  counsel,  the  aooount  was 
homologated,  the  order  of  homologation  reciting  that  due  notiee  had 
been  given,  and  tiiat  more  than  three  days  had  elapsed  and  no  opp^ 
sition  had  been  filed,  etc.  On  the  fourteenth  of  March,  before  «1» 
expiration  of  ten  days  from  the  day  on  which  the  notice  was  served 
upon  the  agent  representing  the  heir,  an  opposition  was  filed  by  the 
agent.  The  defendant  contends  that  the  case  is  governed  by  the 
article  1004  of  the  Code  of  Practice,  which  requires  the  heirs  to  file 
their  objections  to  the  executor's  account,  if  they  have  any,  within 
l^ree  days  from  the  rendering  of  the  account;  that  there  is  no  law 
that  requires  notice  of  the  filing  of  the  account;  that  the  mistake  of 
the  clerk  in  issuing  a  notice  under  articles  1064  and  1065  of  the  revised 
Civil  Code  can  not  prejudice  the  rights  of  the  defendant. 

There  was  no  necessity  for  a  citation;  but  the  plaintiff  and  opponent 
having  been  formally  summoned  by  the  defendant  to  oppose  the  ac- 
count if  he  thought  proper^  and  to  present  this  opposition  within  ten 
days,  the  defendant  could  not  invoke  judicial  action  in  the  matter  to 
the  prejudice  of  the  opponent  before  the  specified  delay  expired. 
Then  the  order  of  homologaticHi  having  been  rendered  after  threa 
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days'  delay  only  was  null,  and  no  action  of  nullity  was  necessary  to 
aet  it  aside.    2  An.  493;  20  An.  75;  ib.  68;  23  Ao.  298. 

It  is  therefore  ordered  that  the  judgments  appealed  from  be  affirmed^ 
the  defendant  and  appellant  paying  costs  of  this  appeal.  It  is  further 
ordered  that  the  case  be  remanded  to  the  court  of  the  first  instance 
ibr  further  proceedings  according  to  law. 


No.  4460. 

M.  A.   SOUTHWORTH  V.   CiTY  OP  NeW  OrLEAKS. 

"Where,  instead  of  proonring  and  reoordins  aecordh^  to  law,  certified  copiea  of  Jadgments  as 
directed  by  city  ordinance  No.  1630,  adminiatration  series,  the  plaintiff  followed  the 
provisions  in  section  13  of  act  No.  73  of  187S,  by  which  a  special  mode  was  provided 
for  recording  the  taxes  dne  to  the  city  without  any  cost  to  the  city ; 

IHeld — That  if  the  provisions  of  this  act  are  resorted  to  in  preparing  and  inscribing  the  tax 
judgments  to  preserve  the  lien  and  mortgage  in  favor  of  the  city,  its  provisions  in  regard 
to  compensation  must  be  enforced.  It  is  only  by  the  terms  of  this  law  that  the  lists  or 
registers  prepared  by  the  plaintiff  can  have  effect  as  a  legal  inscription.  But  this 
inscription  was  to  be  made  without  cost  to  the  city.  Ontside  of  this  law  the  said  registers 
or  inscriptions  of  Judgments,  as  made  by  plidntiff,  are  without  effect.  The  inscriptions 
are  not  made  in  the  books  of  privileges  and  mortgages  required  by  the  general  law  on 
the  snlgeot. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Collens, 
J.    Homor  <&  BenecUci,  for  plaintiff  and  appellee.     Qeorye  8,  Laeey, 
<City  Attorney,  and  A.  O.  Lewis,  for  appellant. 

HowsLL,  J.  The  plaintiff,  as  recorder  of  mortgages,  claims  $10,361 
€or  recording  14,802  judgments,  by  virtue  of  a  special  agreement  made 
in  pursuance  of  ordinance  No.  1630,  Administration  Series.  The  city 
denies  the  alleged  contract;  avers  that  the  said  ordinance  was  passed 
in  violation  of  a  prohibitory  law  (sections  11  and  12  of  Act  No.  73  of 
(1872),  and  is  null;  that  by  section  12  of  said  act  the  recorder  is  pro- 
hibited from  charging  or  collecting  any  fee  for  recording  the  city  tax 
judgments,  he  being  entitled  to  charge  only  for  cancelling  the  same, 
and  that  if  the  ordinance  is  valid,  the  judgments  in  question  have  not 
been  recorded  according  to  law  as  is  required  in  said  ordinance,  and 
plaintiff  has  not  complied  with  his  agreement.  From  a  judgment  in 
iavor  of  the  plaintiff  for  $10,000  the  city  has  appealed. 

Ordinance  No.  1630  is  in  these  words:  *'That  the  recorder  of 
mortgages  of  the  parish  of  Orleans  is  hereby  authorized  and  directed 
to  obtain,  at  his  own  expense,  from  the  clerks  of  the  district  courts, 
^certified  copies  of  all  unrecorded  and  unprescribed  tax  judgments  in 
^vor  of  the  city  of  New  Orleans  against  real  estate,  and  similar  judg- 
ments of  the  amount  of  ten  dollars  and  upwards  against  personal  prop- 
erty, and  to  record  the  same  in  the  mortgage  ofOice  according  to  law ; 
provided  that  the  wh<^e  costs  of  said  certifloates  or  copies  of  judg- 
xnents  and  the  recording  thereof  shall  not  exceed  seventy-five  cents 
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for  eac!}  jadgmeDt;  provided  the  amount  contracted  for  and  appro- 
priated hereby  shall  not  exceed  $10,000." 

Instead  of  procuring  and  recording,  according  to  law,  certified  copies 
of  judgments,  as  directed  in  the  foregoing  ordinance,  the  plaintiff 
pursued  the  mode  and  followed  the  provisions  in  section  12  of  act  Mo. 
73  above  referred  to.  By  said  section  a  special  mode  was  provided  for 
recording  the  taxes  due  the  city,  but  the  work  was  to  be  performed  by 
the  city  officials  and  employes  without  any  cost  to  the  city.  Registers 
with  necessary  particulars  and  dates  and  indexes  were  to  be  prepared 
and  bound  in  volumes,  and  one  of  them  deposited  in  the  recorder's 
office  and  thus  become  a  legal  record  or  book  for  the  inscription  of  the 
lien  and  mortgage  in  favor  of  the  city  in  said  office ;  "  and  no  fee  shall 
be  allowed  to  the  recorder  of  mortgages  for  such  inscription ;  but  he 
shall  be  allowed  one  dollar  each  for  canceling  the  same,  which  he  may 
do  upon  the  certificate  of  the  Administrator  of  Public  Accounts  of  the 
payment  or  settlement  thereof." 

It  the  provisions  of  this  law  are  resorted  to  in  preparing  and  in- 
scribing the  tax  judgments  to  preserve  the  lien  and  mortgage  in  favor 
of  the  city,  its  provisions  in  regard  to  compensation  must  be  enforced. 
It  is  only  by  the  terms  of  this  law  that  the  lists  or  regist^^rs  prepared 
by  the  plaintiff  can  have  effect  as  a  legal  inscription.  But  this  inscrip- 
tion was  to  be  made  without  cost  to  the  city.  Outside  of  this  law  the 
said  registers  or  inscription  of  judgments,  as  made  by  the  plaintiff,  h 
without  effect.  The  inscriptions  are  not  made  in  the  books  of  priv- 
ileges and  mortgages  required  by  the  general  law  on  the  subject 

It  is  therelore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  theie  be  judgment  in  favor  of  deteudant,  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  2851. 
Succession  of  Widow  de  Grehan. 

Where  the  heirs  of  the  cleeoaBcd  had  accepted  the  sacccMion  unconditionally^  and  thf^eri- 
deiiee  showed  tJiat  they  were  in  posResBion  of  the  property  of  «he  sncceBsion  ; 

Held— Tliat  the  stilt  wae  imi  roperly  brought  agaiuHt  them  in  the  probat«  court :  it  should 
have  been  instituted  in  the  district  court,  the  exception  to  the  jurisdiction  is  veQ 
founded. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Dutig- 
neaudf  J.    Jf.  BlaehSj  Lahatt  d  Aroniy  for  appellee.    D.  AugusUny 
for  appellant. 

LuDELiNG,  C.  J.  In  the  case  of  the  succession  of  the  widow  De 
Orphan,  reported  in  the  21  An.,  we  held  that  the  heirs  of  the  deceased 
had,  in  that  proceeding,  accepted  the  succession  unconditionally,  sad 
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the  evidence  showed  that  they  were  in  possessioQ  of  the  property  of 
the  succession. 

This  suit  was  therefore  improperly  instituted  against  them  in  the 
Probate  Court — it  should  have  been  instituted  in  the  District  Court. 
The  exception  to  the  jurisdiction  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  set  aside,  and  that  there  be  judgment  dismissing  the  plain- 
tiff's suit  with  costs. 

Rehearing  refused. 


No.  4437. 
CiTT  OF  Baltimore  t;.  Hbnrt  Parlange. 

Where  the  incompleteness  of  the  record  is  due  to  a  fault  attributable  to  the  olerk  and  not  to 

the  appellant,  the  appeal  Tvill  not  be  dismissed  on  that  ground. 
It  is  useless  to  issue  a  certiorari^  where  ihe  appellant  has  filed  a  certified  copy  of  the  mlsaing 

document,  so  that  the  case  can  be  examined. 
In  executing  the  process  of  court  the  sheriff  had  no  right  to  incur  costs  for  adrertising  in 

other  papers  than  the  official  Journal. 
To  complete  the  seizure  in  this  case,  the  sheriff  of  the  parish  of  Orleans  was  not  bound  to 

take  corporeal  possession  of  the  property  and  appoint  a  keeper.    The  seizure  was  com- 
pleted by  regif>tering  the  notice. 
The  charge  fur  appraisers'  fee  was  properly  rejected,  because  prohibited  by  article  671,  G.  P. 
The  item  of  costs  tor  plan  and  survey  was  also  unauthorized. 
The  charges  for  city  and  State  taxes  on  the  property  were  correctly  made.    It  was  the  duty 

of  I  he  sheriff  to  pay  them  out  of  the  proceeds  of  the  property  sold. 
Where  it  was  coucedcd  that  tht^ro  was  due  to  a  builder,  on  his  duly  registered  contract,  a 

certain  balance,  after  deducting  partial  jmyments  previously  made ; 
Held — That  ft  r  this  amount  of  his  judgment,  the  builder's  privilege  had  effect  as  against  the 

plaintiff  and  other  mortgage  creditors,  of  the  defendant  in  execution. 
The  attorney's  fees  and  damages  stipulated  in  the  contract  with  the  builder  create  no 

privilege. 
Where  there  was  a  clause  in  the  contract  allowing  the  builder  further  compensation  for  extra 

work  done  under  any  alteration  of  the  specifications  that  might  be  ordered,  and  there 

was  no  fixed  sum  or  estimate  for  such  extra  work ; 
Held— ^Tbat  the  registry  of  the  contract  gave  effect  to  no  privilege  to  secure  this  indefinite 

amount. 
Where  the  plaintiff  in  execution  contended  that  the  builder's  privilege  was  lost  by  the  sale  of 

the  property  in  mass ; 
Held — Thut  said  plaintiff,  who  proceeded  with  the  sale  in  block,  notwithstanding  the  third 

opponent's  app1icati>  n  for  a  separate  appraisement,  ought  not  to  be  heard  setting  up 

such  a  defense.    He  ought  not  to  benefit  by  his  own  wrong. 
The  third  opponent,  having  claimed  part  of  the  proceeds,  has  no  right  to  demand  that  the 

sale  be  treated  as  an  absolute  nullity.    Besides,  it  could  only  be  set  aside  in  a  direct 

action. 
The  second  mortgage  creditor  has  no  act  on  against  the  prior  mortgage  creditor  for  the 

balance  romniniug  in  the  sherifi^.'^  hands  or  the  hands  of  the  purchaser,  and  the  plaintiff, 

who  gets  his  judgment  paid  has  no  right  to  object  to  the  payment  of  the  second  mortgage. 

APPE.AL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumonty 
J.  E.  Bermudez,  for  Charles  Turpin,  intervener  and  appellee. 
JSoselius  dt  PhilipSj  for  sheriff,  appellant.  Mornor  &  Benedict  and  E,  0. 
Kelly,  for  George  Mertz,  intervenor  and  appellant.  Semmea  dt  Mott,  for 
plaintiff  and  appellant. 

Wyly^  J.    The  motion  to  dismiss  this  appeal  on  the  ground  that 
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the  record  is  incomplete,  is  denied ;  because  the  foult  was  attribatable 
to  the  clerk,  and  not  to  the  appellants.  It  is  aselesa  to  issae  a 
-certiorari,  because  the  appellants  have  filed  a  certified  copy  of  the 
missing  document;  so  the  case  can  now  be  examined.  This  is  a  con- 
troTersy  between  ^he  mortgage  and  privilege  creditors  of  the  defend- 
anty  ior  the  proceeds  of  the  sale  of  the  * 'Orleans  Ball  Room"  and  other 
property,  situated  on  Orleans  and  St.  Ann  streets,  belonging  to  the 
•defendant. 

While  the  property  was  under  seizure  under  the  foreclosure  of  plain- 
tiff's special  mortgage  and  vendor's  privilege,  Samuel  Johnson,  a 
builder,  filed  a  third  opposition,  setting  up  his  lien  for  the  sum  due 
him  for  rebuilding  the  house,  which  had  been  burned.  The  claim  was 
subsequently  transferred  to  George  Mertz,  who  took  a  rule  to  compel 
the  sheriff  to  cause  the  buildings  and  lots  seized  to  be  appraised  sepa- 
rately, "  and  to  retain  in  his  hands  the  amount  of  the  sale  of  said 
buildings  until  the  final  decision  of  the  intervention." 

The  court  refused  to  make  the  rule  absolute,  and  on  appeal,  this 
court,  in  May,  1871,  reversed  the  decision,  and  ordered  the  separate 
appraisement  to  be  made.  Pending  that  appeal,  however,  to  wit,  on 
seventh  February,  1870,  the  property  was  sold  in  block  for  $22,005, 
to  John  H.  O'Connor,  and  the  funds  have  not  yet  been  distributed. 

Id  answer  to  the  third  opposition,  the  plaintiff  denied  generally  the 
allegations  thereof,  and  specially  that  said  Mertz,  or  Johnson,  his 
assignor,  had  or  has  any  privilege  on  the  property  under  seizure,  and 
avers  that  ii  any  privilege  ever  existed  in  favor  of  said  Johnson  or 
Mertz,  it  was  only  for  the  amount  of  the  recorded  contract,  which  has 
been  extinguished  by  payments  made  from  time  to  time  by  the  obligee 
in  said  contract,  or  by  some  one  in  his  behall }  and  that  said  intervener 
or  third  opponent  has  no  privilege  upon  said  property  or  the  proceeds 
thereof,  as  against  the  plaintiff. 

Charles  Turpin,  a  judicial  mortgage  creditor,  claiming  to  be  next  in 
rank  to  the  plaintiff,  the  city  of  Baltimore,  took  a  rule  to  compel  the 
sheriff  to  apply  the  proceeds  of  the  sale,  exceeding  the  amount  of 
plaintiff's  judgment,  to  the  payment  of  his  claim. 

He  alleges,  that  after  the  payment  of  plaintiff,  the  seizing  creditor, 
there  will  remain  at  least  $6000,  to  be  applied  to  his  judgment.  He 
alleges  that  the  sale  was  made  by  Maxwell,  sheriff,  and  among  the 
charges  made  against  the  proceeds,  figure  a  number  of  items  not  due, 
to  wit:  State  and  city  taxes,  appraiser's  fees,  unauthorized  advertise- 
ments, and  other  charges^  specified  in  the  rules,  aggregating  about 
$5000. 

The  court  rejected  the  claim  of  the  third  opponent,  Mertz;  disal- 
lowed the  charges  opposed  in  the  sheriff's  account,  reducing  it  to 
$1424  90;  and  ordered  the  funds  to  be  distributed  as  follows: 
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First — To  the  payment  in  full  of  plaintiff's  judgment,  amounting  to 
$15,640  98. 

Second — The  balance  to  be  applied  to  Tarpin's  judgment. 

The  coui*t  fixed  this  balance  at  $4940  02,  and  gave  judgment  therefor 
against  Maxwell,  sheriff,  and  also  against  the  plaintiff,  the  city  of 
Baltimore. 

From  this  judgment.  Maxwell,  the  city  of  Baltimore  and  Mertz  have 
appealed. 

We  think  the  court  did  not  err  in  rejecting  some  of  the  charges  set 
up  by  the  sheriff.  The  cost  for  advertising  in  papers  other  than  the 
official  journal  was  an  expense  that  the  sheriff  had  no  right  to  incur  in 
executing  the  process  of  the  court.  The  item  of  $608  for  keeper's  fee 
was  properly  disallowed ;  to  complete  the  seizure  the  sheriff  of  the 
parish  of  Orieans  was  not  bound  to  take  corporeal  possession  of  the 
property  and  appoint  a  keeper ;  the  seizure  was  completed  by  register- 
ing the  notice.  Revised  Statutes  of  1870,  sections  3625,  3626,  362. 
The  charge  lor  appraiser's  fee  was  properly  rejected,  because  it  is  pro- 
hibited by  article  671  C.  P.  The  item  of  seventy -five  dollars  for  plan 
and  survey  was  also  uu authorized.  The  charges,  however,  for  city  and 
State  taxes  on  the  property,  the  court  erred  in  rejecting.  It  was  the 
duty  of  the  sheriff  to  pay  them  out  of  the  proceeds  of  the  propeity 
sold.  Revised  Statutes  of  1870,  section  3620.  The  amount  of  these 
taxes  should  be  added  to  the  total  amount  of  the  charges  allowed  by 
the  judge  a  quo,  to  wit:  $1424  90.  We  think  the  court  erred  in  re- 
fusing to  allow  the  third  opponent  Mertz  a  privilege  for  any  part  of 
bis  claim. 

It  is  conceded  that  there  is  due  to  the  builder  on  the  contract 
registered,  after  deducting  all  payments,  $1573  80.  For  this  amount 
of  his  judgment  the  builder's  privilege  has  effect  as  against  tlie  plain- 
tiff and  Turpin,  mortgage  creditors  of  the  defendant  in  execution. 
The  attorney's  fees  and  damages  stipulated  in  the  contract  with  the 
builder  create  no  privilege.  The  consideration  in  the  builder*s  con- 
tract was  fixed  at  $16,250,  which  has  all  been  paid  as  aforesaid  except 
$1573  80.  There  was  a  clause  in  the  contract  allowing  further  com- 
pensation for  extra  work  done  under  any  alteration  of  the  specifica- 
tions that  might  be  ordered ;  but  there  was  no  fixed  sum  or  estimate 
for  such  extra  work.  Consequently  the  registry  of  the  contract  gave 
effect  to  no  privilege  to  secure  this  indefinite  amount. 

But  the  plaintiff  contends  that  the  builder's  privilege,  amounting  to 
$1573  80,  as  aforesaid,  was  lost  by  the  sale  of  the  property  in  mass. 
The  plaintiff,  who  proceeded  with  the  sale  in  block,  notwithstanding 
the  third  opponent's  application  for  a  separate  appraisement,  ought 
not  to  be  heard  setting  up  such  a  defense.  The  opponent  did  all  that 
he  could  to  prevent  it.  When  his  rule  was  denied  by  the  lower  court 
22 
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he  took  a  Baspensive  appeal,  and  this  court  reversed  the  decree  and 
made  the  rule  absolute  requiring  a  separate  appraisement. 

The  plaintiff  ought  not  to  benefit  by  his  own  wrong.  We  think, 
therefore,  that  the  Judgment  rejecting  Mertz's  claim  is  erroneous,  and 
that  he  should  have  judgment  for  $1573  80,  to  be  paid  out  of  the  pro 
ceeds  of  the  sale.  Having  claimed  part  of  the  proceeds,  Mertz  has  no 
right  to  demand  that  the  sale  be  treated  as  an  absolute  nullity ;  be- 
sides, it  could  only  be  set  aside  in  a  direct  action. 

We  think  the  court  did  not  err  in  requiring  the  whole  of  plaintifTs 
claim  to  be  paid,  as  there  are  ample  funds  after  paying  the  privilege 
in  favor  of  Mertz.  But  we  think  the  court  erred  in  entering  judgment 
in  favor  of  Charles  Turpin  against  the  plaintiff,  the  city  of  Baltimore. 
The  second  mortgage  creditor  has  no  action  against  the  prior  mortgage 
creditor  for  the  balance  remaining  in  the  sheriff's  hands  or  the  bands 
of  the  purchaser.  We  think  Charles  Turpin,  the  second  mortgage 
creditor,  is  entitled  to  the  balance,  if  any,  after  paying  the  sheriff's 
charges,  and  after  paying  Mertz^s  privilege  of  $1573  80  and  plaintiff's 
judgment  of  $15,640  98  >  and  that  the  plaintiff,  who  gets  his  judgment 
paid,  has  no  right  to  object  to  the  judgment  of  Turpin,  who  holds  the 
second  mort^^age. 

It  is  therefore  ordered  that  the  judgment,  so  far  as  it  fixes  the 
sheriff's  charges  at  $1424  90,  be  amended  by  adding  thereto  the  total 
amount  of  taxes  charged  in  his  account,  and  in  all  other  respects  that 
said  judgment  be  annulled;  and  it  is  now  ordered  that  out  of  the  pro- 
ceeds the  third  opponent  be  paid  the  amount  of  his  privilege  claim,  to 
wit:  $1573  80;  that  plaintiff  be  paid  in  full,  to  wit:  $15,640  98,  and 
that  the  balance,  if  any,  be  applied  to  the  judgment  of  Charles  Tar- 
pin.     It  is  further  ordered  that  Charles  Turpin  pay  costs  of  this  appeal. 

Rehearing  refused. 


No.  4611. 
A.  and  L.  Cheval  v.  St.  Leon  Destez  and  Etibmne  Carlon. 

Where  the  plaintifib,  appealing  tnm  the  judgment  of  the  court  below,  have  aaslgned  as  error 
on  the  face  of  the  record  that  the  motion  to  dissolve  an  injunction  having  been  oTermled, 
an  exception  baaed  on  the  tame  groundi  could  not  have  been  acted  upon  by  the  judge 
a  quo  a  second  time; 

Held— That  this  court  regards  the  document,  called  an  exception,  an  answer,  and  that  there 
existed  no  reason  why  the  Judge  a  quo  could  not  pass  upon  the  merits  of  the  case,  which 
he  seems  to  have  done,  although  he  also  calls  the  answer  an  exception. 

APPEAL  from  the  FifthtDistrict  Court,  parish  of  Orleans.     CuUom^ 
J.     Charles  Lauque^  for  plaintiffs  and  appellants.    T,  A.  BartUtiej 
for  defendants  and  appellees. 

LuDELiNG,  C.  J.    This  is  an  injunction  suit.    It  is  alleged  in  the 
petition  that  the  defendant  brought  suit  against  the  plaiutifEis,  and  that 
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while  the  suit  was  pending,  the  plaintiffs,  A.  and  L.  Cheval,  caused  the 
rights  and  interest  of  Destez  and  Carlon  in  said  suit  to  be  seized  under 
a  judgment  in  their  favor,  and  that  they,  A.  and  L.  Cheval  bought 
said  rights;  that  subsequently  a  judgment  was  rendered  and  signed 
in  the  case  of  Destez  and  Carlon  t;.  Cheval,  notwithstanding  the  afore- 
said sale,  whereby  said  claims  of  Destez  and  Carlon  had  been  extin- 
guished by  confusion ;  that  having  had  said  judgment  signed,  they 
sued  petitioner's  surety  on  the  bond  to  release  the  property  attached, 
obtained  a  judgment  against  her  and  caused  her  property  to  be  seized 
and  advertised  for  sale. 

Under  these  circumstances  A.  and  L.  Cheval  obtained  an  injunction 
to  prevent  the  sale  of  the  property  of  their  said  surety. 

A  motion  to 'dissolve  the  injunction  was  filed,  based  on  the  grounds 
following :  that  the  affidavit  was  not  sufficient;  that  the  surety  on  the 
bond  was  not  such  as  the  law  required ;  that  nothing  in  the  affidavit 
justified  the  injunction,  inasmuch  as  all  the  causes  set  forth  on  which 
it  is  based,  existed  before  ihe  judgment,  have  already  been  urged 
before  the  court  and  decided  against  the  plaintiffs  herein,  and  have 
acquired  the  force  ot  re$  judicata^  etc. 

Tills  rule,  or  motion  to  dissolve,  was  refused.  The  defendants  then 
filed  what  they  called  an  exception,  but  which,  we  think,  is  also  an 
answer.  It  avers  that  all  the  matters  set  up  in  the  petition  existed  and 
were  known  to  plaintiffs  before  the  judgment  souglit  to  be  annulled 
was  rendered  and  can  not  now  be  set  up  in  defense ;  that  said  matters 
are  iubufficient  to  maintain  an  injunction  against  the  execution  herein 
issued,  and  they  pray  that  the  suit  and  injunction  be  dismissed  with 
ten  per  cent,  per  annum  interest,  twenty  per  cent,  general  damages, 
and  one  hundred  dollars  special  damages  and  tor  costs  and  general 
relief. 

The  judgment  of  the  court  is  in  the  following  words  : 

**  In  the  matter  of  the  exception  herein^  for  the  reasons  orally 
assigned  by  the  court,- it  is  ordered,  adjudged  and  decreed  that  said 
exception  be  partially  maintained ;  that  the  injunction  herein  be  dis- 
solved with  ten  per  cent,  per  annum  interest  on  amount  of  judgment 
injoined,  etc.    It  is  further  ordered  that  plaintiffs  pay  all  costs  of  suit.'' 

From  this  judgment  an  appeal  has  been  taken  by  the  plaintiffs, 
who  have  assigned  as  error  on  the  face  of  the  record  that  the  motion  to 
dissolve  having  been  overruled,  the  exception  based  on  the  same 
grounds  could  not  have  been  acted  upon  by  the  judge  a  quo  a  second 
time. 

We  regard  the  document  called  an  exception  an  answer — ^and  there 
existed  no  reason  why  the  judge  a  quo  could  not  pass  upon  the  merits 
of  the  case,  which  he  seems  to  have  done,  although  he  also  calls  the 
answer  an  exception. 
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There  is  no  note  of  evidence  in  the  record  and  no  evidence.  It  is 
impossible  therefore  ior  us  to  revise  the  judgment.  We  have  not  been 
able  to  discover  any  error  on  the  face  of  the  papers. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  aflRrmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  4513. 
State  ex  rel.  J.  T.  Michel  v.  Benjamin  Campbell. 

"Whfre,  on  the  foarth  of  April,  1870.  Campbell  was  elected  by  the  Conncil  of  the  city  of  New 
Orleans,  recorder  of  the  Sixth  District,  the  term  of  his  appointment  being  for  two  years, 
and  expiring,  therefore,  on  the  fourth  of  April,  1872,  and  whrre  Mifhcl  "wa«  appointed  in 
hi»  place,  by  theOovernor,  on  the  twentieth  of  St^ptcniber.  1872,  and  on  the  twenty-foorth 
of  September,  187S,  the  Conncil  again  eleoted  Campbell ; 

Held — That,  in  a  legal  sense,  the  oilico  was  vacant  on  the  fourth  ot  April,  1872,  and  Campbell 
was  only  a  tenant  thereof  at  the  will  of  the  appointing  power,  and  that,  nnder  the  cir- 
cnmstances  of  the  case,  the  appointing  power  was  vested  in  the  Goremor,  by  the  ISTTtt 
section  of  the  R.  S.,  and  not  in  the  Council  of  the  city,  of  New  Orleans.  The  appointment 
being  made  by  the  Governor,  there  was  no  vacancy,  and  the  subsequent  election  by  the 
Council  of  another  person,  was  the  filling  of  a  place  which  was  not  empty. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleana. 
jfl  Hawkins,  J.  CharUs  S.  Bice  and  William  B.  Whitaker,  for  plain- 
tiff  and  appellant.     Fellows  &  Mills,  for  defendant  and  appelhtnt. 

Morgan,  J.  On  the  fourth  April,  1870,  Campbell  was  elected  by 
the  Council  of  the  city  of  New  Orleans  recorder  of  the  Sixth  District. 
The  term  of  his  appointment  was  for  two  years.  It  expired,  therefore, 
on  the  fourth  April,  1872. 

Michel  w^as  appointed  to  fill  the  vacancy  by  the  Governor  on  the 
twentieth  September,  1872.  On  the  twenty-fourth  September,  1872, 
the  Council  again  elected  Campbell. 

Michel  now  claims  his  office  under  the  commission  of  the  Governor, 
issued  four  days  before  the  second  election  of  Campbell. 

Campbell  contends  that  he  is  entitled  to  the  office  by  reason  of  his 
election  by  the  Council. 

Under  this  state  of  facts  the  question  is  who  is  entitled  to  the  <)ffice  t 

It  is  clear  that  Campbell's  term  of  office  expired  on  the  fourth  April, 
1872.  He  held  over,  it  is  true,  but  this  he  did  under  the  general  pro- 
visions of  the  law  which  retain  all  officers  in  their  positions  until  theii 
successors  have  been  appointed  and  qualified.  In  a  legal  sense  the 
office  was  vacant,  and  Campbell  was  only  a  tenant  thereof  at  the  will 
of  the  appointing  power.  Under  the  law  where  did  this  appointing 
power  lie — the  Council  having  permitted  the  vacancy  to  occur  ?  We 
think  the  answer  is  to  be  found  in  the  1577th  section  of  the  Revised 
Statutes  which  provides  that,  ''Whenever  a  vacancy  occurs  in  any 
office,  State,  parish,  or  municipal,  in  this  State,  now  existing,  or  which 
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may  hereafter  be  created,  from  death,  resigoation,  or  from  any  other 
cause  whatever,  the  mode  of  filling  which  is  not  provided  for  in  the 
constitution,  all  such  vacancies  shall  be  filled,  it  they  be  State  or 
parish  offices,  by  appointment  by  the  Governor,  with  the  advice  and 
consent  of  the  Senate,  which  appointment  shall  be  for  the  entire  unex- 
pired term  of  such  vacant  office.  If  the  Senate  be  not  in  session  at 
the  time  the  appointment  is  made,  the  vacancy  shall  be  filled  by 
appointment  by  the  Governor,  which  appointment  shall  expire  on  the 
third  Monday  after  the  meeting  ot  the  next  session  of  the  General 
Assembly  thereafter,  unless  the  time  for  which  the  vacancy  exists 
expires  sooner ;  and  if  the  time  of  such  vacancy  has  not  expired^  it 
shall  then  be  the  duty  of  the  Governor  to  fill  such  unexpired  vacancy 
by  appointment,  by  and  with  the  advice  and  consent  of  the  Senate ; 
and  if  it  be  a  municipal  office,  the  vacancy  must  be  filled  by  appoint- 
ment by  the  Governor  for  the  unexpired  term  of  the  person  whose 
office  is  so  vacated." 

The  office  of  recorder  of  the  Sixth  District  of  this  city  is  not  a 
constitutional  office,  nor  is  the  mode  of  filling  a  vacancy  occurring 
therein  provided  for  in  that  instrument.  It  is  the  creation  of  the  Leg- 
islature, and  the  appointments  thereto  are  legul  ited  by  the  Legisla- 
ture; and  the  Legislature  having  provided  that  any  vacancy  occurring 
in  a  State,  parish,  or  municipal  office,  not  provided  for  by  the  constitu- 
tion, shall  be  filled  by  the  Governor  ',  and  the  office  in  question  being 
vacant,  from  the  fact  that  the  term  of  office  of  the  incumbent  had 
expired,  it  follows  that  the  Governor  had  the  right  to  make  the 
appointment.  The  appointment  made,  there  was  no  vacancy,  and  the 
subsequent  election  by  the  Council,  of  another  person,  was  the  filling 
of  a  place  which  was  already  occupied. 

These  being  our  views,  it  follows  that  Michel,  the  relator,  is  entitled 
to  the  office  which  he  claims,  and  that  the  judgment  giving  it  to 
Campbell  is  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  relator,  declaring  him  to  be  entitled  to  the 
office  of  recorder  of  the  Sixth  Distnct  of  the  city  of  New  Orleans,  and 
that  he  be  placed  in  possession  thereof;  appellee  to  pay  the  costs  in 
both  courts. 


Howell,  J.,  dissenting,  I  can  not  concur  in  the  opinion  that  there 
was  such  a  vacancy  in  the  office,  as  is  contemplated  in  the  general  law 
embraced  in  section  2606  R.  S. 

A  careful  reading  of  that  law  will,  I  think,  lead  to  the  construction, 
as  the  only  correct  one,  that  the  vacancy  contemplated  is  one  that 
occurs  by  some  act  or  event  during  a  current  term  and  not  by  the 
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expiration  of  a  preceding  term,  as  held  by  the  majority  of  the  court. 
The  expression  or  phrase,  *•  for  the  entire  unexpired  term  of  such 
vacant  office,"  implies  that  the  office  had  been  properly  filled  for  a  part 
of  the  term,  and  by  some  event  had  become  vacant,  making  it  neces- 
sary for  some  one  to  be  immediately  placed  in  the  office,  so  that  the 
public  interests  should  not  suffer. 

In  this  case  no  such  vacancy  had  occurred.  Under  the  city  charter 
the  defendant  was  elected  Recorder  by  the  City  Council  for  two  years 
from  the  fourth  of  April,  1870,  and  by  the  same  law,  as  well  the  State 
constitution,  he  was  authorized  and  required  to  continue  to  fill  the  said 
office  until  his  successor  was  duly  elected  and  qualified,  and  that  elec- 
tion was,  by  the  law  creating  the  office,  committed  to  the  City  Council. 
See  act  No.  7,  extra  session  of  1870,  section  31  and  last  clause  of 
section  7. 

It  was  by  this  law  made  the  duty  of  the  Council,  not  on  a  particular 
day,  but  as  soon  as  practicable,  to  elect  the  recorder,  who  was  to  hold 
office  for  two  years,  and  at  the  expiration  thereof  to  continue  in  the 
discharge  of  his  duties,  which  the  defendant  was  doing;  and  he  was 
rightfully  doing  so  by  a  legal  tenure,  and  hence  there  was  no  vacancy 
to  authorize  the  executive  action.  The  City  Council  has  the  right, 
and  it  was  its  duty  at  the  beginning  of  this  second  term,  to  elect  a 
recorder  for  another  two  years,  but  its  failure  to  do  so  on  or  before  the 
first  day  of  said  second  term  did  not  produce  a  vacjincy,  for  the  city 
charter,  creating  the  office,  provided  for  the  contingency.  If  the  doc- 
trine of  the  majority  opinion  is  correct,  the  Governor  had  the  right,  I 
think,  on  the  first  day  of  thf  second  term  to  make  the  appointment, 
provided  only  his  action  preceded,  by  a  moment  of  time,  the  action 
which  tlie  Council  might  take  on  the  same  day.  The  law  never  con- 
templated any  such  race  or  test  of  speed  in  filling  offices.  In  my 
opinion,  the  Governor  had  no  authority  under  the  circumstances  to 
appoint  the  relator. 

Rehearing  refused. 


No.  4605. 

Stat%  of  Louisiana  ex   rel.  Thomas  Ltnnb  v.  Charles  Clinton, 

State  Auditor. 

The  clerks  of  conrts  in  the  city  of  New  Orleans  do  not  rome  within  the  provisions  of  sec- 
tion 32  of  act  No.  43  of  the  Greneral  Assembly  of  1H71  in  relation  to  the  asseoiiment 
and  collection  of  taxes. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.     Haw- 
JcinSj  J.     TT.  TT.  Howe,  C.  8,  Rice,  Wliitdker,  Kennard  and  Prentistf 
for  relator  and  appellant.    A.  P.  Field,  Attorney  General,  and  JE.  C. 
Billings,  tor  respondent  and  appellee. 
LuDELiNG,  C.  J.    This  is  a  proceeding  by  mandamus  to  compel  the 
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Anditor  to  warrant  in  relator's  favor  for  fourteen  thoasand  eight  hun- 
dred and  sixteen  dollars  and  forty  cents,  alleged  to  be  due  to  him  for 
c1erk*s  costs  in  a  number  of  tax  suits. 

The  answer  of  the  Auditor  is  that  he  knows  nothing  of  the  facts 
relating  to  relator's  claim,  and  that  the  General  Assembly  has  not 
made  any  appropriation  for  the  payment  of  such  claims. 

The  relator  relies  upon  the  52d  section  of  act  No.  42  of  the  General 
Assembly  of  1871,  in  support  of  his  demand.  The  section  is  as  fol- 
lows :  '*  Section  52 — That  the  assessors  and  tax  collectors  in  the  city 
of  New  Orleans,  and  the  tax  collectors  of  the  other  parishes  of  the 
State,  and  all  others  herein  named  in  connection  with  the  assess- 
ment and  collection  of  taxes,  shall  be  paid  by  the  State  Treasurer  on 
the  warrant  of  the  Auditor  of  Public  Accounts,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated." 

It  is  contended  that,  because  it  is  sometimes  necessary  to  file  suits 
in  the  courts  to  enforce  the  payment  of  taxes,  therefore,  the  officers  of 
the  courts  are  embraced  in  the  words  of  the  law,  '^  and  all  others 
herein  named  in  connection  with  the  assessment  and  collection  of 
taxes." 

We  do  not  think  so.  The  clerks  of  courts  in  the  city  of  New  Orleans 
are  not  named  in  the  law,  in  connection  with  the  assessment  and  col- 
lection of  taxes.  In  the  country  they  are  required  by  said  act  to  aid 
in  making  the  assessments,  and  their  compensation  is  specifically  fixed. 

It  is  un necessary y  in  this  case,  to  decide  the  other  questions  dis- 
cussed by  counsel. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 


No.  1848. 
John  Henderson  t?.  Merchants'  Mutual  Insurance  Company  et  als. 

A  contract  made  prior  to  the  adoption  of  the  constitation  of  Loaisiana,  1868,  can  not  be  affected . 
by  tbe  provision  contained  in  section  127  of  that  con^^titation.    If  the  contract  was  valid 
then,  it  is  clear  that  this  provision  not  only  impairs  bat  absolutely  destroys  its  obligation 
within  the  meaning  of  the  tenth  section  of  the  first  artiele  of  the  constitution  of  the 
United  States. 

Any  judgment  of  a  State  court  resting  on  such  enactment  of  a  State  constitution,  after  the 
date  of  tbe  contract,  mnst  be  reversed  in  the  Supreme  Court  of  the  United  States. 

The  reinscription  of  a  mortgage  on  the  grantmg  of  an  extension  of  time  for  the  payment  of 
a  note,  without  any  consideration  for  such  extension,  or  change  in  any  other  term  or  con- 
dition of  the  contract,  can  not  be  held  to  be  an  agreement  requiring  a  stamp. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau- 
montj  J.     P.  Charles  Cuvellier,  for  plaintiff  and  appellant.    A,  dt 
M,   Voorhies,  for  Merchants'  Mutual  Insurance  Company,  defendants 
and  appellants.    S,  Howard  MoOaleb,  for  John  T.  Delmas,  appellant. 
HowBLL,  J.    On  the  first  day  of  July,  1867,   the  plaintiff,  John 
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HendersoD,  bought  at  sheriff's  sale,  utider  executory  process  sued 
out  by  G-ibert  against  J.  Menard,  a  lot  and  improvements  in  Neir 
Orleans,  for  $5625,  and  after  paying  the  claim  of  the  seizing  creditor, 
costs,  and  certain  privileges,  retained  in  his  hands  the  sam  of  $3499  07, 
to  be  applied  to  the  payment  of  the  subsequent  mortgages  set  forth  in 
the  certificate  of  the  recorder  of  mortgages,  read  by  the  sheriff  at  the 
time  of  the  sale.  According  to  said  certificate,  there  was  a  special 
mortgage  in  favor  of  the  Merchants'  Mutual  Insurance  Company,  for 
$10,000,  granted  by  the  debtor,  Joseph  Menard,  on  the  twenty -ninth 
May,  1857,  and  reinscribed  on  the  twenty-fifth  June,  1867,  and  several 
judicial  mortgages,  resulting  from  judgments  recorded  prior  to  the 
reinscription  of  the  above  special  mortgage. 

Subsequent  to  the  said  purchase,  the  Merchants*  Insurance  Company 
obtained  an  order  of  seizure  and  sale  against  said  property,  for  $500(^ 
interest  and  attorneys'  fees,  and  asked  that  demand  of  payment  and 
notice  of  seizure  be  served  on  Joseph  Menard  and  John  Henderson, 
alleging  the  latter  to  be  the  holder  and  possessor  of  the  property,  who 
refuses  to  pay,  and  that  demand  had  been  made  of  Menard  more  than 
thirty  days  prior  thereto ;  whereupon  Henderson  instituted  this  pro- 
ceeding by  injunction,  to  restrain  the  sale  of  the  property,  on  tho 
following  grounds : 

First — The  note  on  which  the  said  claim  is  based  is  prescribed  by 
five  years. 

Second — The  mortgage  securing  said  note  is  prescribed  by  ten 
years,  and  the  reinscription  after  the  lapse  of  more  than  ten  years 
could  not  impair  the  precedence  of  other  mortgages. 

Third — The  property  having  been  sold  under  an  anterior  mortgage,, 
could  not  be  again  seized  and  sold  for  an  amount  more  than  the  balance 
of  the  purchase  price  in  the  hands  of  the  purchaser. 

Fourth — The  order  of  seizure  and  sale  issued  upon  insufficient  evi- 
dence, in  that  there  is  no  authentic  evidence  of  the  renewal  or  exten- 
sion of  the  note;  there  is  no  stamp  on  said  note;  there  is  no  allegation 
nor  legal  proof  that  the  mortgage  was  inscribed  in  due  time,  the  evi- 
dence ot  which  must  be  stamped ;  there  is  no  declaration  in  the  affi- 
davit or  petition  that  the  debt  is  due  the  plaintiff  in  the  hypothecary 
action,  and  there  is  no  allegation  that  ten  days'  notice  had  been  given 
to  the  third  possessor.  All  the  parties  in  interest  are  called  into  court 
to  discuss  their  rights  to  the  said  balance  of  the  price  and  a  prayer 
that  all  mortgages  be  canceled. 

Issue  was  joined  as  to  the  several  parties,  but  it  is  necessary  to 
examine  the  defense  set  up  by  only  two,  J.  T.  Delmas,  a  judicial  mort- 
gagee, and  the  Merchants'  Insurance  Company. 

Delmas  answers  that,  having  a  judgment  in  the  Second  District 
Court  of  New  Orleans,  amounting  to  $5486  73  against  Joseph  Menard 
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and  the  firm  of  Menard  &  Vignaud,  he  isaaed  a  garnishment  process 
and  seized  in  the  hands  of  Henderson  the  sam  of  $3499  07,  the  balance 
of  the  price  of  the  property  of  Menard  bought  by  Henderson  and 
^hich  belonged  and  accrued  to  said  Menard ;  that  to  the  interroga- 
tories propounded,  Henderson  admitted  owing  said  sum,  but  failing  to 
pa}',  proceedings  have  been  taken  to  compel  him  to  do  so ;  that  respon- 
dent's judicial  mortgage  takes  precedence  of  the  pi-etended  mortgage 
of  the  Merchants'  Insurance  Company,  which  and  the  claim  are  pre- 
scribed by  ten  and  five  years,  and  Menard  could  not  waive  or  renounce 
to  the  prejudice  of  respondent's  rights  5  he  specially  denies  that 
Menard  has  any  other  property  out  of  which  his  judgment  can  be 
satisfied,  and  avers  that  by  his  seizure  he  has  acquired  a  privilege  on 
the  funds  in  the  purchaser's  bauds;  and  he  prays  that  the  injunction 
be  maintained  against  the  insurance  company  and  that  Henderson  be 
ordered  to  pay  his  whole  claim. 

The  Merchants'  Insurance  Company,  besides  the  general  issue,, 
denies  the  validity  and  finality  of  the  judgment  set  up  by  Delmas,  for 
the  reason  that  the  consideration  of  the  claim  on  which  it  is  based  was 
Confederate  money;  propounds  interrogatories  to  him  to  prove  the 
fact,  and  prays  that  his  said  judgment  be  declared  null. 

There  was  judgment  dismissing  the  demands  of  all  the  parties,  at 
their  respective  costs;  and  Henderson  and  Delmas  have  appealed. 

We  will  dispose,  first,  of  the  demand  of  Delmas,  the  judicial 
mortgagee : 

Admitting  the  correctness  of  the  legal  positions  assumed  by  him,  he 
is  successfully  met  by  the  plea  to  the  validity  of  his  judgment,  which 
is  not  yet  executed.  His  answers  to  the  iuterrogatories  leave  no  doubt 
that  the  said  judgment  was  ba^ed  on  a  contract  or  agreement,  the 
consideration  of  which  was  Confederate  money,  and  is,  therefore,  null. 
To  render  the  decree  asked  for  by  him,  would  be  to  enforce  a  prohib- 
ited agreement.  Article  127,  Constitution.  The  District  Court  did 
not,  therefore,  err  in  dismissing  his  demand. 

As  to  tlie  questions  between  the  plaintiff  and  the  Merchants'  Insur- 
ance Company,  it  need  only  be  remarked,  that  the  latter,  holding  the 
special  mortgage  next  in  rank  to  the  one  under  which  the  property 
was  sold,  has  the  right,  under  the  law  and  the  facts  of  this  case,  to 
the  balance  of  the  price  and  interest  retained  by  the  purchaser,  who  is 
personally  liable  for  its  payment,  and  ten  days'  notice  is^  consequently, 
not  required.  C.  P.  707,  et  seq»;  16  La.  163.  The  injunction  should  be 
perpetuated,  however,  as  to  the  excess. 

We  deem  the  objection  as  to  stamps  of  no  weight.  The  note  having 
been  made  prior  to  the  date  of  the  Stamp  Act,  was  exempt,  and  the 
extensions  of  payment  are  not  such  agreements  as  require  stamps 
under  said  act.    There  is  no  evidence  as  to  the  stamp  on  the  act  of 
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reinecription  of  the  mortgage ;  and  if  a  stamp  is  necessary,  the  pre- 
sumption  is  in  favor  of  the  officer.  The  other  questions  presented  in 
the  record  merit  no  consideration. 

It  is,  therefore,  ordered  that  the  judgment  of  the  lower  court,  dis- 
missing plaintiff's  demand,  be  reversed ;  and  it  is  now  ordered  that 
there  be  judgment  in  his  favor,  with  costs,  perpetuating  the  iDJunction 
herein  for  the  excess  of  defendant's  writ  of  seizure  and  sale,  over  and 
above  the  sum  of  three  thousand  four  hundred  and  ninety-nine  dollan 
and  seven  cents  ($3499  07),  and  the  interest  thereon,  at  eight  per 
cent,  from  first  July,  1867,  for  which  sum  and  interest  the  said  order 
of  seizure  and  sale  is  hereby  maintained. 

It  is  further  ordered,  that  as  thus  amended,  the  judgment  be 
affirmed.  Costs  of  appeal  to  be  paid  by  J.  T.  Delmas  and  the  Mer- 
chants' Mutual  Insurance  Company. 

Rehearing  refused. 


Writ  of  error  prayed  for  by  E,  Wooldridget  E.  Howard  McCaUb  and 
iJampbell  <&  Spofford,  of  counsel  for  John  T.  Delmas,  returnable  to  the 
Supreme  Court  of  the  United  States. 

On  the  ArPLicATiON  for  Writ  of  Error. 

LuDELiNG,  C.  J.  In  this  case  an  application  for  a  writ  of  error  to  the 
Supreme  Court  of  tlie  United  States  has  been  made  on  the  following 
grounds: 

First — Because  it  is  alleged  there  was  drawn  in  question  the  applica- 
tion of  article  127  of  the  constitution  of  the  State  of  Louisiana,  and 
that,  by  the  judgment  of  the  Supreme  Court  of  Louisiana,  the  claim 
of  petitioner  was  rejected,  in  violation  of  article  1,  section  10  of  the 
constitution  of  the  United  States. 

Second — Because  there  was  drawn  in  question  the  construction  of 
an  act  of  Congress  relative  to  stamps,  and  the  decree  of  the  court  was 
that  the  said  act  of  Congress  was  inapplicable  to  the  case. 

We  refuse  to  grant  the  writ  of  error  on  the  first  ground,  because, 
under  the  settled  jurisprudence  of  Louisiana,  before  the  adoption  of  the 
present  constitution  of  1868  and  since,  the  judgment  of  the  court  would 
have  been  the  same,  whether  article  127  of  the  constitution  had 
validity  or  not;  and  the  article  of  the  constitution  was  referred  to  only 
as  an  additional  reason  for  the  opinion  of  the  court.  Armstrong  r. 
Lecomte,  21  An.  528 ;  A.  D.  Palmer  v.  H.  Marston,  22  An. :  Wain- 
wright,  administrator,  v.  Bridges,  19  An.  234;  Dranquet  v.  Rost,  21 
An.  538. 

"When  the  record  shows  that  the  State  court  might  have  disposed 
of  the  case,  and  for  ought  that  appears,  did  decide  it,  without  deciding 
^ny  question  under  an  act  of  Congress  against  the  plaintiff  in  error, 
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the  Supreme  Court  ot  the  United  States  has  no  jurisdiction."  Ocean 
Insurance  Company  v.  Pulley,  13  Peters  157;  15  Peters  18;  7  How. 
J72;  12  How.  3  (Curtis'  ed.) ;  3  Wal.  246. 

On  the  second  ground  the  applicant  is  entitled  to  a  writ  of  error. 

It  is  therefore  ordered  that  a  writ  of  error  be  granted,  returnable  to 
the  Supreme  Court  of  the  United  States,  in  Washington  City,  D.  C, 
on  the  first  Monday  of  December  next,  1870,  on  the  plaintififs  in  error 
giving  a  bond  in  the  sum  of  five  hundred  dollars,  conditioned,  as  the 
law  requires. 


Supreme  Court  op  the  United  States — No.  227 — December  Term, 

1871. 

John  T.  Delmas,  plaintiff  in  error,  v,  the  Merchants'  Mutual  Insur- 
.ance  Company,  John  Henderson  et  al. — In  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

By  the  Civil  Code  of  Louisiana  the  purchaser  of  property  sold  under 
-a  mortgage  retains  in  his  own  hand  the  amount  which  his  bid  may 
exceed  the  sum  necessary  to  satisfy  the  mortgage  and  costs  of  the  p)*o- 
ceeding  under  which  it  was  sold.  For  this  surplus  he  is  responsible  to 
the  holders  of  other  liens,  if  there  be  any,  on  the  same  property. 

The  case  before  us  is  a  petition  in  the  nature  of  the  equitable  bill  of 
interpleader,  brought  by  Henderson  to  have  it  determined  by  the  court 
to  which  of  several  claimants  such  a  surplus  in  his  hands  should  right- 
fully be  paid. 

The  contest  finally  became  narrowed  to  Delmas  on  one  side  and  the 
insurance  company  on  the  other,  and  this  contest  was  decided  by  the 
Supreme  Court  of  Louisiana  in  favor  of  the  latter. 

Delinas  has  prosecuted  a  writ  of  error,  and  relies  upon  two  propo- 
sitions ru1e<I  against  him  by  that  court  as  bringing  the  case  within  the 
revisory  power  of  this  court. 

First — The  first  of  these  is  that  the  court  below  decided  that  a  judg- 
ment in  his  favor  against  the  mortgaged  property,  which  was  otherwise 
conceded  to  be  a  valid  prior  lien,  was  void  because  the  consideration 
of  the  contract  on  which  the  judgment  was  rendered  was  Confederate 
money. 

Second — That  the  note  under  which  the  insurance  company  claimed 
liad  been  extended  as  to  time  of  payment,  and  the  mortgage  given  to 
secure  it  reinscribed,  without  having  the  stamps  affixed  which  such 
agreements  required. 

First — In  regard  to  the  first  of  these  propositions,  this  court  has  de- 
cided, in  the  case  of  Thorington  v.  Smith,  8  Wallace  1,  that  a  contract 
was  not  void  because  payable  in  Confederate  money;  and  notwith- 
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standing  the  apparent  division  of  opinion  on  this  question  in  the  case 
of  Hauauer  v.  Woodruff,  10  Wallace  482,  we  are  of  opinion  that  on  the 
general  principle  announced  in  Thorington  v.  Smith  the  notes  of  the 
Confederacy,  actually  circulating  as  money  at  the  time  a  contract  was 
made,  may  constitute  a  valid  consideration  for  such  contract. 

The  pro]f)osition  involved  in  this  conclusion,  however,  does  not  of 
itself  raise  one  of  those  federal  questions  which  belong  to  this  court  to 
settle  conclusively  for  all  other  courts.  When  a  decision  on  that  point, 
whether  holding  such  contract  valid  or  void,  is  made  upon  tlie  general 
principles  by  which  courts  determine  whether  a  consideration  is  good 
or  bad  on  principles  of  public  policy,  the  decision  is  one  we  are  not 
authorized  to  review.  Like  many  other  questions  of  the  same  charac- 
ter, the  federal  courts  and  tlie  State  courts,  each  within  their  own 
spheres,  deciding  on  their  own  judgment,  are  not  amenable  to  each 
other. 

Accordingly,  in  several  cases  coming  here  on  writ  of  error  to  the 
State  courts,  where  the  same  question  of  the  sufficiency  of  Confederate 
money  and  the  sale  of  slaves  as  a  consideration  for  a  contract  was  the 
error  complained  of,  we  have  dismissed  the  writ  because  it  appeared 
tlmt  the  State  court  had  rested  its  decision  on  this  ground  of  public 
policy,  tested  by  which  the  contract  was  void  when  made.  Biethell  v. 
Demeret,  10  Wall.  537;  Bank  of  West  Tennessee  v.  the  Citizens'  Bank;: 
Worthy  v.  Marston;  Sevier  v,  Haskell;  Jacoway  v,  Denton,  not  yet 
reported. 

In  the  first  of  these  cases  the  opinion  of  the  Supreme  Court  of  the 
State  was  expressly  based  on  the  general  doctrine  and  the  previous 
decisions  of  that  court,  and  not  on  the  constitutional  provision.  In- 
the  case  of  the  Bank  of  West  Tennessee  v,  the  Citizens'  Bank  of 
Louisiana,  that  court  speaks  both  of  the  constitutional  provision  and 
the  adjudications  of  that  court  made  prior  to  the  adoption  of  the  arti- 
cle 127  of  the  Constitution.  And  as  it  was  apparent  from  the  record 
that  the  judgment  of  the  court  of  original  jurisdiction  was  rendered 
before  that  article  was  adopted,  we  could  not  entertain  jurisdiction 
when  the  decision  in  that  particular  point  was  placed  on  a  ground 
which  existed  as  a  fact  and  was  beyond  our  control,  and  was  sufficient 
to  support  the  judgment,  because  another  reason  was  given  which,  if 
it  had  been  the  only  one,  we  could  review  and  might  reverse. 

In  the  case  before  us  that  court  say  in  express  language  that  they 
hold  the  judgment  of  the  plaintiff  in  error  void,  because  the  127th  sec- 
tion of  the  State  constitution  declares  that  it  shall  be  so  held.  That 
article  reads  as  follows :  ''All  agreements,  the  consideration  of  which 
was  Confederate  money,  notes  or  bonds,  are  null  and  void,  and  shall 
not  be  enforced  by  the  courts  of  this  State." 

This  provision  was  made  a  part  of  the  Constitution  of  Louisiana 
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after  the  contract  now  in  diBpute  was  made,  and  if  the  contract  was 
yalid  then,  this  provision  clearly  not  only  impairs  but  absolutely 
'destroys  its  obligation  within  the  meaning  of  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United  States. 

It  has  long  been  settled,  that  under  the  Act  of  Congress  oi  1824,  and 
by  reason  of  the  pecnliarity  of  the  practice  in  the  courts  of  that  State, 
the  opinions  delivered  by  the  appellate  court  of  Louisiana  are  treated 
by  us  as  part  of  the  record,  and  are  looked  into  to  learn  what  they 
decided  when  their  judgments  are  brought  here  by  writs  of  error. 
'Cousin  V.  Blain's  Ex.,  19  H.  207;  Almonaster  v.  Kenton,  9  H.  9. 

So  long  as  they  in  those  opinions  placed  the  inyalidity  of  this  class 
of  contracts  on  the  ground  of  a  public  policy  existing  at  the  time  the 
contract  was  made,  or  so  long  as  they  left  us  to  infer  that  such  was  the 
ground,  having  once  before  so  decided,  the  decision  presented  no 
question  over  which  we  had  any  revisory  power.  But  when,  going  a 
step  further,  they  expressly  rest  the  decision  of  the  same  question  on 
the  constitutional  provision  we  have  quoted,  and  on  no  other  ground, 
the  question  necessarily  arises,  is  that  provision  in  conflict  with  the 
Constitution  of  the  United  States?  And  the  answer  to  this  question 
depends  solely  on  the  validity  of  the  contract  when  made,  for,  if  valid 
then,  the  federal  Constitution  protects  it  from  all  subsequent  acts  of 
State  legislation,  whether  in  the  form  of  constitutional  or  ordinary 
legislative  enactments.     Hart  v.  White,  13  Wallace,  650. 

It  may  be  said  that  since  we  know  that  the  Supreme  Court  of  Louis- 
iana has  in  other  cases  held  this  class  of  contracts  void  in  their  incep- 
tion, for  the  very  reasons  for  which  the  Constitution  annuls  them,  we 
are  bound  to  follow  the  State  courts  in  that  decision.  But,  as  we 
have  already  said,  this  is  not  the  class  of  questions  in  which  we  are 
bound  to  follow  the  State  courts.  It  is.  not  based  on  a  statute  of  the 
State,  or  on  a  construction  of  such  a  statute,  nor  on  any  loile  of  law 
affecting  title  to  lands,  nor  any  principle  which  has  become  a  settled 
rule  of  property,  but  on  those  principles  of  public  policy  designed  for 
the  protection  of  the  State  or  the  public,  of  which  we  must  judge  for 
ourselves,  as  they  do  when  the  question  is  fairly  presented. 

Besides,  this  court  has  always  jealously  asserted  the  right,  wlien  the 
question  before  it  was  the  impairing  of  the  obligation  of  a  contract  by 
State  legislation,  to  ascertain  for  itself  whether  there  was  a  contract 
to  be  impaired.  If  it  were  not  so,  the  constitutional  provision  could 
always  be  evaded  by  the  State  courts,  giving  such  construction  to  the 
contract;  or  such  decisions  concerning  its  validity,  as  to  render  the 
power  of  this  court  of  no  avail  in  upholding  it  against  unconstitutional 
State  legislation.  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wallace,  145; 
■Jefferson  Branch  Bank  t^.  Skelley.l  Black,  446. 

These  views  are  in  precise  conformity  to  what  has  been  held  by  this 
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coart  in  the  analogous  subject  of  slaves  as  a  consideration  of  contracts- 
made  before  the  abolition  of  slavery.  The  case  of  Worthy  v.  Marston, 
decided  at  this  term  before  the  recess,  was  a  writ  of  error  to  the 
Supreme  Court  of  Louisian^i  on  the  ground  that  that  court  had  held 
such  a  contract  void.  And  it  was  urged  that  it  was  so  held  by  that 
court  under  section  128  of  the  Louisiana  constitution,  which  declared, 
contracts  for  slaves  void,  in  the  same  terms  that  section  127  declared 
contracts  for  Confederate  money  void;  but  this  court  dismissed  the 
writ  of  error  for  want  of  jurisdiction,  because  the  Supreme  Court  of 
Louisiana  had  said  in  its  opinion  that  it  did  not  place  the  decision  on 
the  constitutional  provision,  but  on  the  ground  ihat  the  same  principle 
had  been  promulgated  and  acted  on  in  that  court  before  the  constitu- 
tional provision  was  adopted. 

Yet,  in  the  case  of  Hart  v.  White,  13  Wallace  646,  in  which  the 
Supreme  Court  of  the  State  of  Georgia  held  such  a  contract  void  by  rea- 
son of  a  provision  in  the  constitution  of  that  State,  adopted  after  the 
contract  was  made,  this  court  entertained  jurisdiction  and  reversed  the 
judgment.  This  was  done  on  the  ground  taken  in  the  present  case,, 
namely,  that  the  coutract  being  in  our  judgment  valid  when  made,  any 
constitutional  provision  which  made  it  void  was  in  violation  of  the 
federal  Constitution  on  the  subject  of  impairing  the  obligation  of  con- 
tracts; and  any  judgment  of  a  State  court  resting  on  such  enactment 
of  a  State  constitution,  after  the  date  of  the  conti act,  must  be  reversed 
in  this  court  on  error. 

We  are  of  opinion,  for  these  reasons,  that  there  was  error  in  the  Su- 
preme Court  of  Louisiana  in  deciding  that  the  judgment  of  Delmaa 
was  void  by  reason  of  the  constitutional  provision  of  that  State  con- 
cerning contracts  for  which  Coniederate  notes  were  the  consideration. 

As  the  case  must  be  reversed  for  this  reason,  we  might  pass  without 
examination  the  question  raised  in  regard  to  the  necessity  of  stamps  on 
the  extension  of  time  for  the  payment  of  the  note,  and  on  the  reinscrip- 
tion  of  the  mortgage ;  but  as  that  may  arise  again  in  the  further 
progress  of  the  case,  we  will  dispose  of  it  now.  As  regards  the  latter, 
which  is  the  mere  act  of  the  paity  who  holds  the  mortgage,  we  are  at 
a  loss  to  perceive  any  ground  on  which  this  act  of  reinscription — the 
same  as  recording  a  deed  the  second  time — can  be  held  to  be  an  agree- 
ment requiring  a  stamp.  The  assent  of  the  mortgageor  is  not  neces- 
sary, nor  was  it  asked  or  given. 

Nor  do  we  believe  it  was  the  purpose  of  the  stamp  act  to  hold  a  mere 
extension  of  the  time  of  payment,  indorsed  on  the  note,  without  any 
consideration  for  such  extension,  or  change  in  any  other  term  or  condi- 
tion of  the  contract,  to  be  an  agreement  requiring  a  stamp. 

In  the  case  of  Pugh  v.  McCormick,  decided  at  the  present  term,  it 
was  held  that  the  indorsement  of  a  note  by  which  the  bill  passed  to  the 
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indorsee,  did  not  require  a  stamp,  and  also  that  the  writing  on  the 
back  of  the  note  by  the  indorser  waiving  demand,  protest  and  notice^ 
and  agreeing  to  be  liable  without  them,  was  good  without  a  stamp. 
We  think  this  ample  authority  for  holding  that  a  gratuitous  extension 
of  time  did  not  require  a  stamp,  as  both  the  writings  relied  on  in  that 
case  have  more  of  the  elements  of  an  agreement  than  the  one  before 
US.  In  the  matter  of  the  stamp  we  think  the  court  committed  no 
error. 

But,  for  the  error  first  considered,  the  judgment  is  reversed,  and  the^ 
case  remanded  for  further  proceedings,  in  conformity  to  this  opinion. 
D.  W.  Middleton,  C.  S.  C.  U.  S. 


Unitkd  States  of  America,  ss. — The  President  of  the  United  States 
of  America,  to  the  Honorable  the  Judges  of  the  Supreme  Court 
of  the  State  of  Louisiana — Greeting : 

Whereas,  lately,  in  the  Supreme  Court  of  the  State  of  Louisiana, 
before  yon,  or  some  of  yon,  in  a  cause  between  John  Henderson,  plaintiff 
and  appellant,  and  the  Merchants'  Mutual  Insurance  Company,  John 
T.  Delmas  and  others,  defendants  and  appellees,  and  John  T.  Delmas, 
appellant,  and  the  Merchants'  Mutual  Insurance  Company,  John  Hen- 
derson et  al.,  appellees,  wherein  the  decree  of  the  said  Supreme 
Court  entered  in  said  cause  on  the  fifteenth  day  of  November  A.  D. 
1870,  is  in  the  following  words,  viz : 

**  It  is  ordered  that  the  judgment  of  the  lower  court  dismissing 
plaintiff's  demand  be  reversed,  and  it  is  now  ordered  that  there  be 
judgment  in  his  favor  with  costs,  perpetuating  the  injunction  herein 
for  the  excess  of  defendant's  writ  of  seizure  and  sale  over  and  above 
the  Bum  of  three  thousand  four  hundred  and  ninety-nine  dollars  and 
seven  cents,  and  the  interest  thereon  at  eight  per  cent,  from  first  July, 
1867,  tor  which  sum  and  interest  the  said  order  of  seizure  and  sale  ia 
hereby  maintained.  It  is  iurtiter  ordered  that  as  thus  amended  th& 
judgment  be  affirmed ;  costs  of  appeal  to  be  paid  by  John  T.  Delmaa 
and  the  Merchants'  Mutual  Insurance  Company.  As  by  the  inspection 
of  the  transcript  of  the  record  of  the  said  Supreme  Court,  which  wa& 
brought  into  the  Supreme  Court  of  the  United  States,  by  virtue  of 
a  writ  of  error,  sued  out  by  John  T.  Delmas.  agreeably  to  the  act 
of  Congress,  in  such  case  made  and  provided,  fully  and  at  large 
appears. 

And  whereas,  in  the  present  term  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-one,  the  said  cause 
came  on  to  be  heard  before  the  Supreme  Court  of  the  United  States  on 
the  aaid  transcript  of  the  record,  and  was  argued  by  counsel,  on  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,. 
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that  the  judgment  of  the  said  Supreme  Court  in  this  cause  be  and  the 
same  is  hereby  reversed  with  costs,  and  that  the  said  John  T.  Delmas 
recover  against  the  Merchants^  Mutual  Insurance  Company,  John  Hen- 
derson et  al.,  one  hundred  and  forty-one  dollars  and  forty-seven  cents 
for  his  costs  herein  expended  and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Supreme  Court,  lor  further  {i^oceediiigs  to  he  had 
therein,  in  conformity  with  the  opinion  of  this  court. 

And  the  same  is  hereby  remanded  to  you,  the  said  judges  of  the 
said  Supreme  Court,  in  order  that  such  execution  and  further  proceed- 
ings may  be  had  in  the  said  cause,  in  conformity  to  the  judgment  and 
decree  of  this  court  above  stated  as,  according  to  right  and  justice  and 
the  constitution  and  laws  of  the  United  States,  ought  to  be  had 
therein,  the  said  writ  of  error  notwithstanding. 

Witness  the  Honorable  Salmon  P.  Chase,  Chief  Justice  of  said  Su- 
preme Court,  the  first  Monday  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-one. 


On  motion  of  E.  H.  McCaleb,  of  counsel  for  John  T.  Delmas,  one  of 
the  defendants  in  the  case  of  John  Henderson  v.  Merchants'  Insurance 
Company  et  als.,  and  on  filing  the  opinion  and  mandate  of  the  Supreme 
Court  of  the  United  States,  reversing  the  decision  of  this  court  in  this 
case  and  remanding  the  same  for  further  proceedings  in  conformity 
with  said  opinion,  it  was  ordered  that  this  case  be  reinstated  and 
fixed. 

After  hearing,  the  court  delivered  the  following  opinion  : 
Taliaferro,  J.  From  the  decision  rendered  bv  this  court  in  the 
above  entitled  case  in  November,  1869,  it  was  taken  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States  and  the  judgment  of  this 
court  reversed.  In  pursuance  of  the  mandate  from  that  court  direct- 
ing further  proceedings  in  this  case  we  now  order  and  decree  as  fol- 
lows, viz :  That  the  surplus  of  the  proceeds  of  sale  of  the  property  of 
Joseph  Menard,  viz.,  the  sum  of  thirty-four  hundred  and  ninety-nine 
dollars  and  seven  cents  remaining  in  the  hands  of  the  plaintiff  John 
Henderson,  who  purchased  said  property  at  sheri£f  s  sale  on  the  first 
day  of  July,  1867,  be  paid  over  to  John  T.  Delmas,  a  judgment  creditor 
of  Joseph  Menard  ha\  ing  judicial  mortgage  to  the  amount  of  four 
thousand  five  hundred  and  sixty  dollars  and  fifty  cents,  with  interest, 
that  the  injunction  be  perpetuated ;  the  Merchants'  Mutual  Insurance 
Company  paying  costs  of  this  appeal,  and  the  further  sum  of  one 
hundred  and  forty*one  dollars  and  forty -seven  cents  to  J.  T.  Delmas, 
costs  accrued  in  the  Supreme  Court  of  the  United  States. 
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No.  2789.  25    3^ 

48    704 

Cass  &  Dowling  v.  L.  S.  Rouark — J.  A.  O'Brien,  Intervenor.       — ' 

Inhere  the  plaintiff;  in  a  snit  against  D,  seized  certain  bales  of  cotton  by  attachment,  in  the 
hands  of  A^  to  whom  the  cotton  had  been  shipped,  and  A  intervened,  and  alleged  he  had 
privilege  on  said  cotton  for  advances  to  make  it  and  for  charges  pa'd  on  the  same,  -which 
was  in  his  possession,  and  D  bonded  the  property  after  the  intervention  of  A; 

Held— That  the  interven^n  and  third  oppositi  )n  coal  1  not  be  excepted  to  as  premature. 
The  intervention  coald  not  be  considered  as  dismissed  by  the  bonding.  The  bond 
remained  in  lieu  of  the  property  seized  and  released. 

The  intervention  could  only  be  made  while  the  suit  was  pending ;  and  there  is  no  good  reason 
why  the  third  opposition  should  not  be  made  at  the  same  ^ime,  in  order  that  the  relative 
TBSkk  of  the  contesting  creditors  should  be  settled  in  one  suit. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.     Gooley, 
J.    McQloin  <&  Kleinpeter,  for  plaintiffs  and  appellees.    Boaeliua  dt 
Philips f  for  intervenor  and  appellant. 

HowE|  J.  The  plaintiffs  seized  certain  cotton  by  attachment. 
O^Brien  came  in  by  way  of  third  opposition,  claiming  a  privilege  on  the 
cotton  and  its  proceeds.  The  plaintiffs  filed  many  exceptions  to  the 
right  of  the  opponent  to  come  in,  of  which  the  court  below  sustained ' 
one,  namely,  that  the  opposition  was  premature.  The  opponent 
appealed. 

The  judge  below  may  have  erred  in  the  reasons  he  gave,  and  yet  his 
judgment  be  practically  correct. 

It  appears  by  the  record,  that  the  defendant  in  the  suit  bonded  the 
-cotton  attached,  and  it  was  released  to  him.  The  bond  was  left  to 
respond  to  the  plaintiffs'  rights,  but  the  opponent  could  take  no 
advantage  of  it.  He  could  have  no  privilege  on  the  bond,  nor  any 
proceeds  which  might  be  realized  by  the  enforcement  of  its  obliga- 
tions. He  never  seized  the  cotton  himself.  From  the  moment  that 
the  cotton  went  out  of  court  his  opposition  perished. 

Judgment  affirmed. 


Ok  Rehearing. 

LuDELiNG,  C.  J.  The  plaintiffs  sued  L.  J.  Rouark,  a  resident  of 
Mississippi,  and  attached  thirteen  bales  of  cotton  in  the  hands  of  John 
A.  O'Brien,  to  whom  the  cotton  had  been  shipped  in  New  Orleans. 

O'Brien  intervened,  and  alleged  that  he  had  a  privilege  upon  said 
4M)tton  for  advances  made  to  Rouark  to  make  the  crop  of  cotton  and 
for  charges  paid  on  said  cotton,  which  was  in  his  possession,  the  same 
Laving  been  shipped  to  him  by  the  defendant  in  accordance  with  their 
contract,  whereby  he  agreed  to  make  the  said  advances.  The  defend- 
ant bonded  the  pi;pperty  after  this  intervention.  The  plaintiff  filed 
exceptions  to  the  intervention,  one  of  which  the  judge  a  quo  sustained, 
to  wit :  that  the  intervention  was  premature.     The  intervenor  appealed. 

23 
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In  oar  former  opiDion  we  said  that  the  release  of  the  property  bj 
bondiog  destroyed  his  opposition.  This  was  an  error.  The  interven- 
tion and  third  opposition  could  not  be  dismissed  by  the  bonding  of 
the  property  by  either  the  defendant  or  plaintiffs.  The  bond  remained 
in  lien  of  the  property,  to  respond  for  whatever  judgment  might  be* 
rendered  in  the  case. 

The  intervention  and  third  opposition  was  not  prematare.  The 
intervention  could  only  be  made  white  the  suit  was  pejidiiig,  and  there 
exists  no  good  reason  why  the  third  opposition  shoald  not  be  at  the 
same  time,  in  order  that  the  relative  rank  of  the  contesting  creditors 
shoald  be  settled  in  one  suit. 

The  evidence  shows  that  O'Brien  made  advances  of  plantation  sap- 
plies,  etc.,  to  make  the  cottou;  that  the  cotton  was  shipped  to  him  to 
reimburse  him  for  said  supplies  and  advances  made  on  the  cotton,  and 
that  the  cotton  was  in  his  possession  at  the  time  it  was  attached  by 
the  plaintiffs. 

Under  these  circumstances  we  think  the  intervention  and  third  oppo- 
sition should  have  been  sustained. 

It  is  therefore  ordered  and  adjudged  that  tlie  decree  of  this  ooart 
heretofore  rendered  be  set  aside;  that  the  judgment  of  the  lower  court 
be  annulled,  and  that  there  be  judgment  in  favor  of  the  intervener  and 
third  opponent,  O^Brien,  against  L.  J.  Rouark  for  the  sum  of  (1611  32^ 
with  five  per  cent,  per  annum  interest  from  the  first  of  January,  1869^ 
until  paid  and  costs,  and  that  said  sum  be  paid  out  of  the  proceeds  of 
the  sale  of  said  thirteen  bales  of  cotton  by  pieference,  and  the  re- 
mainder, if  any  there  be,  be  applied  to  the  payment  of  the  judgment 
of  Cass  6l  Dowling,  the  plaintiffs.  Costs  of  appeal  to  be  paid  by  the 
appellees. 


No.  2867. 

Timothy  McCartt,  for  the  use  of  A.  A.  Grkely,  v.  The  Louisiana 
Mutual  Insurance  Company  op  New  Orleans. 

Where  the  plaintiff,  cUitning  for  the  nee  of  A,  Jadicially  admitted  that  the  insurance  on  a 
hoase  was  effected  by  him  on  behalf  and  for  the  benefit  of  said  A; 

Held— That  the  court  a  qua  ei  red  in  not  permitting  defendant  to  show  that  A  had  set  the  boDse 
OTi  fire,  and  farther  erred,  nnder  the  circumstances  of  the  caae,  in  not  allowing  defend- 
ant to  prove  plaintiff's  declaration,  after  the  flre,  that  the  premises  were  not  his  and 
that  he  had  never  possessed  any  inspi-able  interest  therein,  notwithstanding  his  title  had 
been  received  in  evidence. 

APP£AL  from  the  Fifth  District  Court,  Parish  of  Oileans.    Xea«- 
mont,  J.     C.  B.  Singleton  and  J,  Fish,  for  plaintiff  and  appellee. 
Bace,  taster  dcMerricky  for  defendant  and  appellant. 

Wyly,  J.     The  plaintiff  sues  for  $800,  the  amount  of  an  insurance 
on  a  frame  cottage,  which  was  burned  on  the  night  of  June  7,  1869^ 
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and  lie  prays  that  '*judgiueDt  be  rendered  in  favor  of  petitioner  for 
the  use  of  Albert  A.  Greely,  lor  whose  ase  and  benefit  said  policy  was 
effected." 

The  defendant  admits  the  issuance  of  the  policy,  but  alleges  'Hhat 
the  same  is  null,  and  that  no  risk  was  taken  under  the  same,  for  reason 
of  fraud  and  misrepresentation  of  petitioner,  McCarty,  in  making  his 
application  for  the  same ;  that  he  then  represented  and  held  himself 
oat  as  the  owner  of  the  property  sought  to  be  insured,  and  the  policy 
issued  to  him  personally  and  not  as  agent  for  any  person  or  for  the 
use  and  bi-uefit  of  any  other  person,  and  said  McCarty  had  no  owner- 
ship or  interest  in  said  property  and  no  insurable  interest  in  it,  and 
nothing  was  therefore  insured,  nor  was  any  risk  taken  under  said 
policy ;  that  so  soon  as  the  true  facts  were  learned,  and  the  fraud  of 
McCarty  made  apparent,  respondent  offered  to  refund  all  the  moneys 
received  as  p.emiums,  notifying  McCarty  that  there  was  no  legal  policy 
and  no  lisk  assumed;  that  A.  A.  Greely  has  no  interest  in  said  pk>licy^ 
as  the  same  was  not  issued  in  his  behalf,  nor  for  his  interest;  that  the 
property  was  set  on  fire  by  the  owner  himself,  as  respondents  are  in- 
formed, and  if  the  policy  had  been  good  and  legal,  and  not  null  and 
yoid  because  of  fraud,  in  no  event  could  respondent  be  held  liable 
thereon," 

The  court  gave  judgment  for  the  amount  claimed,  and  the  defend- 
ant appeals.  We  think  the  court  erred  in  not  permitting  the  defend- 
ant to  prove  that  the  house  was  set  on  fire  by  Albert  A.  Greely,  for 
who.se  use  and  benefit  the  plaintiff  judicially  admits  the  insurance 
was  effected. 

VVe  think  the  court  also  erred  in  not  receiving  the  testimony  of 
defendant's  witness  to  prove  that  '*  a  few  days  after  the  fire  in  ques- 
tion Timothy  McCarty  went  to  the  office  of  the  defendant,  spoke  of 
the  fire,  did  not  pretend  to  claim  the  amount  of  the  insurance,  said 
the  premises  insured  were  not  his,  and  that  he  never  had  any  insurable 
interest  therein,  and  only  asked  as  a  favor  that  defendant  would  pay 
the  three  bills  (for  the  funeral  expenses  of  Mrs.  Greely),  amounting  in 
all  to  $92  50 ;  he  would  return  the  policy  of  insurance  on  their  pay- 
ment; that  the  money  paid  for  premiums  both  times  belonged  to  said 
Greelv.''  It  was  certainly  competent  to  prove  McCarty 's  statement 
that  the  money  paid  for  premiums  belonged  to  Greely.  In  view  of 
the  allegation  of  fraud  and  misrepresentation  of  McCarty  when  effect- 
ing  the  insurance  as  to  the  ownership  of  ttie  property  insured,  and 
considering  the  fact  that  the  possession  of  the  property  still  remained 
in  Greely,  notwithstanding  the  deed  to  McCarty,  we  are  of  the  opinion 
that  the  defendant  had  the  right  to  prove  the  admissions  of  McCarty 
after  the  fire  occurred,  to  wit:  that  he  did  not  claim  the  amount  of  the 
insurance,  that  the  premises  were  not  his,  and  that  he  never  had  an 
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insurable  interest  therein.  We  think  this  evidence  was  admissible, 
notwithstanding  McCarty's  title  had  been  received  in  evidence,  and 
the  bills  of  exceptions  were  well  taken. 

In  view  of  the  erroneous  ruling  of  the  court  concerning  the  intro- 
duction of  evidence,  it  becomes  necessary  to  remand  this  case. 

It  is,  thereiore,  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  cause  be  remanded  for  new  trial,  according  to  law  and  the 
views  herein  expressed ;  appellee  paying  costs  of  appeal. 


No.  4455. 

The  State  ex  rel.  St.  Charles  Railroad  Company  v.  John 

CocKRBM,  Administrator,  and  als. 

The  civil  government  of  the  city  of  New  Orleans  can  not  be  permitted  to  deny  the  righti 
derived  by  the  relators  in  this  case  from  their  contract  with  said  city  on  the  ground  that 
it  was  nuder  military  authority  at  the  time,  when,  after  the  cessation  of  that  military 
authority,  those  rights  have  been,  in  part,  frequently  recognized  and  ratified  by  its  ordi- 
nances. That  contract  was  an  entirety.  The  city  had  do  right  to  seyer  its  obligations, 
so  as  to  ratify  one  part  of  the  contract  and  r^ect  another. 

The  city,  having  for  a  number  of  years  received  without  objection  the  consideration  of  the 
contract,  should  not  be  heard  when  disputing  the  contract  itself. 

The  plea  that  the  parties  had  forfeited  the  right  of  way  by  voluntarily  abandoning  the  con> 
struction  of  railroads  in  certain  streets,  and  by  falling  to  coustrnct  said  roada  within  ^e 
time  limited  by  the  contract,  is  not  made  out,  when  proved  that  they  were  prohibited  to 
do  the  work  by  an  injunction  ftom  a  third  party ;  and  because  the  iivjunction  taken  in 
September,  1866,  was  not  dissolved  before  June,  1873,  it  is  not  to  be  inferred  that  it  was 
kept  so  long  in  force  by  the  wish  and  connivance  of  the  relators,  when  the  city  was  a 
party  to  the  ipjunction  suit,  and  having  the  same  right  to  push  the  case  tbat  the  relators 
had,  did  not  do  so. 

The  city  surveyor  was  bound,  when  called  upon,  to  furnish  the  requisite  lines  and  levels  for 
the  building  of  the  road — a  aiiuisterial  duty  which  was  imposed  upon  him  by  the  sixth 
section  of  the  original  ordinance  authorizing  the  construction  of  the  road. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Dibble^ 
J.    Breaux,  Fenner  dt  Holly  for  relators  and  appellees.  Geo,  8.  Jxteey, 
City  Attorney,  and  JPrank  N.  Butler,  for  defendants  and  appellants. 

Taliaferro,  J.  The  relators  set  forth  that  they  obtained  by  con- 
tract with  Nicholson  &  Co.  all  the  rights  and  privileges  the  latter  were 
entitled  to  under  a  contract  with  the  City  of  New  Orleans,  entered 
into  in  December,  1865,  to  construct  a  railroad  to  connect  the  depot  of 
the  Pontfohartrain  Railroad  with  that  of  the  New  Orleans,  Jackson  and 
Great  Northern  Railroad ;  that  under  tliat  contract,  to  all  the  rights 
of  which  the  relators  are  subrogated,  it  is  provided  that  the  City  Sur- 
veyor shall  furnish  the  lines  and  levels  for  the  road  and  give,  in  his 
specifications,  full  directions  how  the  work  is  to  be  done,  the  kind  of 
material  to  be  used,  etc;  that  Nicholson  &  Co.  completed  that  portion 
of  the  railroad  above  Canal  street,  and  which  relators  have  had  con- 
stantly in  operation,  paying  to  the  city  the  stipulated  hontts;  that 
relators  were  proceeding  according  to  contract  to  complete  the  portion 
of  the  road  lying  below  Canal  street  when  they  were  arrested  by  a 
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writ  of  iojunctioD,  issued  by  the  Fourth  District  Court  at  the  instance 
of  Romanzo  W.  Montgomery,  to  which  the  City  of  New  Orleans  was 
a  party  ^  that  said  injunction  remained  in  force  until  June,  1872,  when 
it  was  dissolved  ^    that  thereupon  the  relators  called  upon  the   City 
Surveyor  to  furnish  them  with  the  lines  and  levels  required  in  order 
that  they  might  commence  the  work,  and  were  refused  on  the  ground 
that  he  could  only  act  under  an  order  from  the  Administrator  of  Public 
Improvements;  that  relators  then  applied  to  John  Cockrem,  Adminis- 
trator of  Public  Improvements,  for  the  same  purpose,  and  were  likewise 
refused  by  him.    The  relators  then  filed  a  petition  in  the  Eighth  Dis- 
trict Court,  praying  that  a  mandamus  issue  against  Cockrem,  the  Ad- 
ministrator of  Public  Improvements,  and  Bell,  the  City  Surveyor,  to 
compel  them  to  furnish  the  lines  and  levels  required.    To  this  proceed- 
ing the  city  of  New  Orleans  and  C.  E.  Grirardey  and  others,  to  whom 
the  citv  in  November,  1871,  had  granted  the  privilege  of  constructing 
the  unfinished  portion  of  the  railroad,  were  made  parties.    A  rule  7ii9i 
was  granted.    To  this  Cockrem  and  Bell  responded,  denying  all  right 
in  the  relators  to  be  furnished  with  the  lines  and  levels  they  demanded* 
They  deny  that  the  relators  derived  any  right  from  the  assignment  t<> 
them  from  Nicholson  &  Co.,  who  derived  no  right  from  the  alleged 
contract  they  made  with  the  city  in  1865  and  1866,  the  same  having 
been  entered  into  in  contravention  of  a  prohibitory  order  rendered  by 
the  military  authority  then  paramount  in  the  State.    That  the  relators- 
connived  at  the  injunction   proceeding  of  Montgomery,   which  was. 
illegally  and  wrongfully  kept  in  existence  for  several  years  in  order 
that  the  relators  might  obtain  an  undue  advantage }  that  the  city  of 
New   Orleans,  considering  the  invalidity  of   the  pretended  grants^ 
privileges  and  franchises  asserted  by  the  relators  and  the  waiver,  non- 
user,  negligence  and  abandonment  of  the  same  on  the  part  of  the  rela- 
tors, conveyed  the  right  of  way  and  the  consequent  right  to  lines  and 
levels  to  the  streets  in  controversy  to  other  parties  with  whom  the 
relators  can  not  legally  interfere.    Respondents  object  that  the  law 
does  not  authorize  the  issuing  the  writ  of  mandamus  in  the  case  at 
bar.     Girardey  &  Co.  adopted  all  the  defenses  set  up  by  the  City  Sur- 
veyor and  the  Administrator  of  Public  Improvements.     The  rule  was 
made  absolute  and  the  court  ordered  that  John  Cockrem,  Admini^^tra- 
tor  of  Public   Improvements,  furnish  to  the  relators  the  lines  and 
levels  required  to  enable  them  to  construct  the  road  according  to  the 
specifications  in  the  original  contract. 

From  this  judgment  the  respondents  appealed. 

On  the  part  of  the  defendants  it  is  contended  that  the  city,  having 
repudiated  the  contracts  with  Nicholson  &  Co.,  and  the  pretended 
rights  of  their  subrogees  the  St.  Charles  street  Railroad  Company,  iu 
so  far  as  these  contracts  accorded  the  right  of  way  for  a  railroad  ou 
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Royal  and  Bourbon  streets;  and  moreover  the  city  authorities  having 
entered  into  contracts  with  Girardey  and  others  for  the  construction  of 
a  railroad  on  those  streets,  no  city  officer  had  any  right  to  disregard 
such  action  oftthe  municipal  autliorities,  and  consequently  no  authority 
to  furnish  the  relators  with  the  lines  and  levels  they  required.  That 
under  the  existing  state  ot  facts  the  furnishing  to  the  relators  the  facili- 
ties they  demand,  so  far  from  being  a  mere  ministerial  du'y  which  the 
proper  officer  might  by  mandamus  be  compelled  to  perform,  would  be 
a  violation  of  his  duty  and  a  setting  at  nanght  the  will  of  the  corpo- 
rate authorities.  That  the  relators  can  not,  therefore,  in  this  case,  pro- 
ceed by  mandamus. 

In  defense  it  is  set  up,  that,  by  a  military  order  rendered  by  General 
Can  by,  on  the  ninth  of  February,  1866,  the  several  bureaus  of  the 
municipal  government  of  th«  eity  of  New  Orleans,  created  by  and 
acting  under  military  authority,  were  injuined  and  prohibited  from 
granting  any  franchise  or  right  to  corporations,  for  a  term  extending 
beyond  such  period  as  the  civil  government  of  the  city  may  be  reorgan- 
ized and  re- established  under  and  in  conformity  to  the  constitution 
and  laws  of  the  State ;  and  that  no  grant  of  that  character  should  ex- 
tend beyond  the  time  when  tue  questions  relative  to  those  right-s  may 
be  determined  by  compet^ent  authority. 

To  this  it  is  answered  that  the  ordinances  of  the  city  authorities 
authorizing  the  building  of  this  railroad  and  the  contract  entered  into 
in  conformity  therewith,  between  the  city  and  Nichol-^on  &  Co.,  for 
the  building  of  the  same,  t4)ok  place  before  the  military  order   of 

'  G-eneral  Canby  was  rendered,  and  that  nothing  in  that  order  justifies 
the  conclusion  that  it  intended  to  annul  that  or  any  other  contract  of 
the  kind  entered  into  prior  to  its  promulgation  ;  and  that  the  order  of 
General  Canby  of  February  9,  1866,  was  so  understood,  for  the  city  by 
ordinance  of  sixteenth  of  December,  1867,  after  the  tninsfer  of  the 
contract  by  Nicholson  &  Co.  to  the  St.  Charles  Street  Railroad  Com- 
pany expressly  substituted  the  latter  to  all  the  rights,  privileges  and 
obligations  of  Nicholson  &  Co.  in  their  contract  And  later  still,  on 
the  twenty-sixth  of  July,  1870,  the  city,  by  an  ordinance  to  that  effect^ 

,  allowed  the  St.  Charles  Street  Railroad  Company  to  make  certain 
alterations  the  company  desired  to  make  in  the  track  of  the  road. 
Besides,  it  is  shown  that  the  city,  by  ordinance  of  eleventh  May,  1869, 
reduced  the  bonus  to  be  paid  on  a  certain  consideration.  It  is  further 
shown  that  the  St.  Charles  Street  Railroad  Company  have  been  con- 
stantly operating  that  part  of  the  said  road  lying  above  Canal  street 
ever  since  they  acquired  it  under  the  contract  with  Nicholson  &  Co., 
and  that  the  city  has  regularly  received  the  stipulated  bonus  on  pas- 
sengers carried  without  objection.  It  seems,  then,  as  contended  by 
the  relators,  that  the  civil  government  of  the  city  since  the  termina 
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tioo  of  the  military  aathoritj,  has  freqaently  recognized  and  ratified 
by  its  ordioances  the  rights  of  the  relators  under  the  Nicholson  con- 
tract. Tliat  contract  was  an  entirety,  embracing  as  well  the  line  of 
the  road  below  Canal  street  as  that  portion  above  it.  The  city,  it 
would  seem,  lias  no  right  to  sever  its  obligations,  to  ratify  one  portion 
of  its  contract  and  reject  another.  The  right  of  way  was  not  given  to 
Nicholson  &  Co.,  but  was  sold  to  themf  and  the  consideration  was  not 
only  that  they  should  incur  the  expense  of  building  the  railroad,  but 
also  that  they  should  pay  to  the  city  a  certain  bonus  or  percentage 
upon  the  fare  of  each  passenger  carried.  This  bonus  it  appears  has 
been  regularly  paid  by  Nicholson  &  Co.  and  their  subrogees,  and  been 
received  by  the  city  as  the  consideration  of  the  contract  between  the 
•city  and  Nicholson  &  Co.  The  city  having  for  a  number  of  years 
received  without  objection  the  consideration  of  its  contract  should  not 
now  be  heard  to  dispute  the  contract  itself. 

On  the  part  of  the  city  it  is  held,  that  the  relators,  if  they  ever  had 
the  right  of  way  for  a  road  below  Canal  street,  along  Bourbon  and 
Royal  streets,  have  forfeited  it  by  virtually  abandoning  the  construc- 
tion of  the  road  along  those  streets,  and  have  failed  to  construct  the 
road  within  the  time  required  by  the  contract.  It  is  in  proof,  that 
Montgomery,  a  property  holder  on  Royal  street,  obtained  an  injunction, 
io  September,  1866^  prohibiting  the  building  of  the  contemplated  road 
on  that  street,  and  that  this  injunction  was  not  dissolved  until  June, 
1872.  We  are  unable  to  find  in  the  evidence  anything  making  good 
the  charge  of  the  defendants,  that  the  injunction  was  kept  in  force  so 
long  by  the  wishes  and  by  the  connivance  of  the  relators.  The  city 
-was  a  party  to  this  injunction  suit,  and  had  the  same  right  to  push  the 
«ase  to  trial  that  the  relator  had,  but  did  not  do  so. 

We  conclude  that  the  city  was  without  authority  to  enter  into  the 
contract  with  Girardey  and  others,  granting  to  them  the  right  of  way 
to  construct  below  Canal  street  the  road  projected  originally  by  the 
•contract  of  the  city  with  Nicholson  &,  Co.,  which  contract  was  after- 
ward extended  and  entered  into  with  the  relators.  The  contract  made 
with  the  relators  being  valid  and  binding,  their  rights  under  it  cannot 
be  affected  by  the  subsequent  agreement  between  the  city  and  Girardey 
•&  Co.  The  latter  party,  when  cited,  came  forward,  and,  without 
^exception,  answered  to  the  merits  of  the  case.  The  city  surveyor  was 
bound,  when  called  upon,  to  furnish  the  requisite  lines  and  levels  for 
the  building  of  the  road,  a  ministerial  duty,  which  was  imposed  upon 
bim  by  the  sixth  section  of  the  original  ordinance  authorizing  the 
•construction  of  the  road.  The  proceeding  in  this  case  by  mandamus 
fleems  not  to  be  irregular. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
jkffirmed,  with  costs. 
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No.  3581. 
James  Hcgh  v.  Joseph  Hernandez  and  al. 

The  action  agaiJiBt  the  sureties  of  a  sheriff  for  money  collected  by  him  and  not  accounted  for 
to  the  party  entitled  to  it,  is  barred  by  the  prescription  of  two  yean.  Revised  Statutes 
of  1870,  section  2816. 

The  law  has  not  given  the  summary  remedy  by  rule  against  sureties  on  a  sheriff*s  bond,  and 
where  the  rule  was  made  absolate,  and  in  a  subsequent  action  of  BulUty,  said  judgment 
was  set  aside  on  the  ground  that  no  citation  had  been  served  on  the  parties,  the  prescrip- 
tion of  two  years  was  not  interrupted  by  the  instituting  of  such  a  proceeding  agalnat  the 
parties 

APPEAL  from  the  Eighth  District  Coart,  parish  of  Orleans.  Dibble, 
J.  J,  A  jBartletU,  for  plaintiff  and  appellant.  Cliarvet  dt  Duplan- 
iieVf  J,  Duvigneaud  and  E.  BermudeZy  for  defendants  and  appellees. 

Taliaferro,  J.  This  is  an  action  against  the  sureties  of  a  sheriff^ 
to  compel  them  to  pay  a  sam  of  money  alleged  to  have  been  re- 
ceived by  him  acting  in  his  official  capacity,  and  which  he  neglected 
to  pay  over  to  the  plaintiff,  who  claims  that  he  is  entitled  to  receive 
it. 

^he  defense  is  placed  on  several  grounds,  one  of  which,  and  the  one 
we  deem  most  important,  is  prescription.  The  plea  of  prescription  of 
two  years  was  sustained  by  the  court  below,  and  the  suit  dismisbed. 
The  [i  lain  tiff  has  appealed. 

The  facts  are  as  follow :  In  1866,  Bienvenu,  sheriff  of  the  parish 
of  Orleans,  sold  certain  stocks,  seized  under  execution,  from  the  sale  of 
which  he  realized  the  sum  of  $6232  50.  The  salq  was  made  on  the 
twenty- sixth  of  March,  1866,  and  on  the  next  day  a  rule  was  taken  on 
the  sheriff  to  show  cause  why  he  should  not  pay  over  the  money  so 
received  to  Joseph  Lalande,  a  party  setting  up  a  claim  to  it.  On  trial 
of  the  rule,  on  the  sixteenth  May,  1866,  it  was  dismissed,  but  the 
^heriff  was  ordered  to  pay  over  the  money  to  Ingraham,  the  judgment 
creditor,  at  whose  instance  the  seizure  and  sale  of  the  stocks  were 
made,  and  who  transferred  the  judgment  and  all  his  rights  under  it  to 
the  plaintiff.  On  the  third  of  July,  1867,  the  sheriff  having  failed  to 
pay,  a  rule  was  taken  on  his  sureties,  to  show  cause  why  they  should 
not  be  condemned  in  aolido  with  him.  On  the  third  of  December,  1867, 
this  rule  was  made  absolute,  and  the  sureties  uere  accordingly  con- 
demned in  solido  with  the  sheriff,  to  pay  the  money.  Subsequently  an 
action  of  nullity  was  brought  to  set  aside  this  judgment,  on  the  ground 
that  no  citation  had  been  served  upon  the  sureties.  The  judgment 
was  annulled  on  that  ground,  on  the  twelfth  January,  1869,  and  the 
decree  of  the  Fifth  District  Court  annulling  it,  was  couflrnied  on 
appeal  to  this  court.  See  22  An.  245.  On  the  twelfth  of  May,  1870, 
the  present  suit  was  brought. 

The  defendants,  therefore,  say  that  between  the  twenty-seventh  of 
March,  1866,  or  the  sixteenth  of  May,  1866,  or  the  third  of  July,  1867^ 
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and  the  twelfth  of  May,  1870,  more  than  two  years  have  elapsed,  and 
that  the  sureties  are  discharged  under  the  law  invoked  by  them.  Ray's 
Revised  Statutes,  section  3546.  "The  sheriff  and  their  securities  shall 
be  able  to  prescribe  against  their  acts  of  misfeasance,  nonfeasance, 
costs,  offenses,  and  quasi  offenses  after  the  lapse  of  two  years  from 
the  day  of  omission  or  commission  of  the  acts  complained  of." 

But  the  plaintiff  contends  that  his  suit  is  not  for  damages  arising 
from  negligence  nor  for  misfeasance  or  nonfeasance;  neither  is  it  for 
offenses  or  quasi  offenses,  nor  for  any  act  mentioned  in  the  law  pre- 
scribed by  two  years — ^but  that  it  is  simply  for  money  the  sheriff  has 
received  while  acting  as  mandatary,  or  depositary,  or  sequestrator. 
That  in  executing  the  writ  under  which  he  received  the  money  be 
acted  as  the  judicial  agent  of  the  plaintiff,  and  refers  to  2  L.  R.  280 
and  to  the  case  of  Spalding  &  Rogers  v.  John  P.  Walden  et  al.,  23 
An.  474. 

The  plaintiff  holds  further  that  if  the  prescription  of  two  years  were 
applicable  to  a  case  like  this  it  was  interrupted  by  the  rule  taken  on 
the  sheriff  and  his  sureties  on  the  third  of  July,  1867,  which  wa& 
served  on  the  sheriff  and  all  the  sureties.  On  the  first  ground  we 
think  the  authorities  cited  are  not  in  point.  The  facts  of  the  case  in 
23  An.  differ  materially  from  those  presented  in  the  case  before  us.  In 
that  case  the  suit  was  for  money  received  by  the  sheriff  during  the 
late  war  and  put  in  bank  for  the  owners,  who  were  absentees ;  the 
sheriff,  by  reason  of  military  orders  then  in  force,  was  unable  to  with- 
draw tlie  deposit  to  settle  the  claim.  The  act  of  the  theriff  was  held 
to  be  neither  an  act  of  misfeasance  or  nonfeasance,  nor  was  the  suit 
placed  on  that  ground.  In  the  case  under  consideration  the  petition 
of  the  plaintiff  charges :  *'  That  the  said  Bienvenu,  sheriff,  failing  to 
pay  over  the  proceeds  of  the  sale  on  demand  being  made  for  that  pur- 
pose, a  rule  was  taken  upon  irm  by  petitioner  and  notice  thereof  given 
to  said  sureties,  and  on  the  third  of  December,  1867,  judgment  was 
rendered  on  said  rule  against  the  said  sheriff  for  (3343  18,  with  in- 
terest, etc.,  in  favor  of  petitioner;  that  on  said  judgment  execution 
issued  and  was  returned,  no  property  found,"  etc.  The  sheiiff  had  sold 
certain  stocks  seized  under  the  execution  issued  upon  the  judgment  of 
the  plaintiff's  transferrer,  received  a  large  sum  of  money  in  cash,  and 
after  an  order  of  court  to  pay  it  over  to  the  party  entitled  to  it  he 
declined  and  failed  to.  comply  with  the  order,  aud  an  execution  issued 
against  him  was  returned  nulla  bona. 

On  the  second  ground,  that  the  service  of  the  rule  interrupted  pre- 
scription. In  the  action  to  annul  the  judgment  rendered  on  the  third 
of  July,  J 867,  it  was  decided  that  the  law  has  not  given  the  summary 
remedy  by  rule  against  sureties  on  a  sheriff's  bond.  That  the  want  of 
citation  of  the  sureties  was  fatal  since  they  did  not  answer  or  other- 
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wise  waive  citation.    There  having  been  no  citation  there  was  no  inter- 
rnption  of  preBcription.     6  Rob.  142,  2  An.  927. 

We  think  the  judgment  of  the  court  below  was  correctly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs,    ffohler  v.  Walden,  23  Anj^^ 
l^exi,  V.  LedM^^  An^Fuqua,  Administrator,  v.  Young  &  Knighton, 
14  An.  216;  3  K.  297. 


On  Rehearing. 

Morgan,  J.  Another  and  a  careful  examination  of  the  opinion  here- 
tofore pronounced  by  us  in  this  case,  has  only  satisfied  us  that  the 
•conclusions  to  which  we  came  originally  are  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former  judg- 
ment remain  undisturbed. 


Wyly,  J.;  dissenting.  In  this  case  the  question  is,  Is  the  actioD 
against  the  sheriff  and  his  securities  to  compel  him  to  pay  over  the 
money  he  has  collected  barred  by  the  prescription  of  two  years t 

'*The  sheriffs  and  their  securities  shall  be  able  to  prescribe  against 
their  acts  of  misfeasauce,  nonfeasance,  costs,  offenses  and  quasi  offenses, 
after  the  lapse  of  two  years  from  the  day  of  the  omission  or  commis- 
sion of  the  acts  complained  of.'^  Revised  Statutes  of  J  870,  section 
2816. 

Now,  the  cause  of  the  obligation  sought  to  be  enforced  against  the 
sheriff  and  his  securities  is  not  an  act  of  omission  or  commission  of 
some  wrong  on  the  part  of  the  sheriff.  Nor  did  the  obligation  sought 
to  be  enforced  spring  from  an  offense  or  quasi  offense.  It  had  its 
origin  in  a  quasi  contract.  T)ie  moment  the  money  fell  into  the  hands 
of  the  sheriff,  he  incurred  a  legal  obligation  to  preserve  it,  and  to 
restore  it  to  the  owner  at  the  end  of  the  suit.  In  getting  the  money 
the  sheriff  certainly  committed  no  act  of  misfeasance  nor  nonfeasance, 
nor  an  offense  nor  a  quasi  offense.  Yet  the  very  getting  of  it  created 
the  obligation  now  sought  to  be  enforced.  The  plaintiff  is  now  asking 
the  sheriff  to  perform  the  obligation  that  he  then  incurred. 

The  difficulty  in  this  case  only  arises  from  mistaking  the  reason  for 
the  suit  for  the  cause  of  the  obligation.  The  cause  of  the  obligation  is 
one  thing,  and  the  reason  for  the  suit  is  another.  The  sheriff  failed  or 
refused  to  pay  over  the  money ;  this  was  the  reason  for  the  suit,  but 
not  the  cause  of  the  obligation.  The  obligation  existed  long  before 
there  was  any  failure  or  reiiisal  to  pay  over  the  money. 

Hence  the  obligation,  which  the  defendants  insist  is  discharged  by 
prescription,  is  not  an  obligation  arising  from  the  refusal  or  failure  of 
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the  sheriff  to  pay  over  money.  It  existed  from  the  moment  the  sheriff 
received  the  money,  and  this  suit  is  to  compel  the  performance  of  that 
-obligation. 

Now,  because  the  law  allows  the  sheriff  and  hie  securities  to  prescribe 
against  his  acts  of  omission  and  commission,  shall  we  extend  that  pre- 
scription to  obligations  arising  from  a  quasi  contract?  I  think  not. 
Xiaws  of  prescription  are  strieU  juris,  and  are  never  extended  by  im- 
plication. 

I  adhere  to  the  opinion  of  this  court  on  this  question  in  Spalding  & 
Rogers  v,  Walden,  23  An.  474;  and  I  believe  upon  that  authority. and 
•upon  principle  that  the  judgment  of  the  majoiity  ot  the  court  is  wrong. 
1  therefore  dissent 


No.  4657.  «^g8 

Merchants'  Mutual  Insurance  Company  v.  Samuel  Jamison.        26  sea 

114    824 

Where  the  evidence  shows  that  A  owed  the  Merobants'  Mntnal  Insnranoe  Company  ten 
thousand  dollars ;  that  he  executed  in  favor  of  said  compaoy  a  mortgage  of  fifteen  thou- 
sand dollars  to  secure  the  payment  of  two  promissory  notes,  one  for  $10,0C0  and  the 
other  for  $5000,  to  the  order  of  the  maker  and  indorsed  in  hlank ;  that  he  tried  to  have 
the  company  to  discount  these  notes  and  pay  itself  out  of  the  proceeds ;  that  the  company 
took  the  ten  thousand  dollar  note,  but  returned  the  five  thousand  dollar  note  to  the 
maker  ;  and  that  B  became  the  owner  of  it  in  good  faith  and  for  a  valuable  consideration; 

Held — That  on  the  Merchants'  Mutual  Insurance  Company  foreclosing  the  mortgage  for  the 
ten  thousand  dollar  note  and  becoming  the  purchaser  of  the  property  at  sheriff's  sale,  it 
had  no  right  to  curtail  that  mortgage  to  its  advantage ;  that  there  was  no  extinguishment 
thereof  by  confusion,  and  that  B  had  a  right  to  one*third  of  the  net  proceeds  of  the  sale. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans,     Saucier , 
J.     Albert  VoorhieSf  for  plaintiff  and  appellee.     Semmes  &  Mott^ 
•for  John  A.  Turnell,  holder  of  concurrent  mortgage,  appellant. 

LuDELiNG,  C.  J.  Samuel  Jamison  executed  a  mortgage  to  secure 
two  promissory  notes,  one  for  ten  thousand  dollars,  and  the  other  for 
'hve  thoujtand  dollars,  payable  to  the  order  of  the  maker,  and  by  him 
indorsed  in  blank.  Tlie  mortgage  was  in  favor  of  the  Merchants' 
Mutual  Insurance  Company. 

The  evidence  shows  that  Jamison  owed  the  Insurance  Company  ten 
thousand  dollars,  that  he  executed  this  mortgage  for  fifteen  thousand 
-dollars  and  tried  to  get.  the  company  to  discount  the  notes  and  pay 
itself  out  of  the  proceeds.  The  Company  took  the  ten  thousand  dol- 
lar note,  but  refused  to  discount  the  paper,  and  returned  the  five 
thousand  dollar  note  to  the  maker,  who  disposed  of  it,  and  John  A. 
Turnell  became  the  owner  of  it  in  good  faith  before  maturity  and  for  a 
valuable  consideration. 

The  Merchants'  Mutual  Insurance  Company  foreclosed  the  mortgage, 
to  enforce  the  payment  of  the  ten  thousand  dollar  note  and  became 
the  purchaser  of  the  property  at  sheriff's  sale  for  the  price  of  ten 
4;hou8and  dollars. 
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The  compauy  then  took  a  rule  on  John  A.  Tamell,  the  holder  of  the 
other  note,  to  show  cause  why  the  mortgagu  should  not  be  canceled, 
on  the  ground  that  the  plaintiff  had  been  the  holder  of  both  of  the 
notes,  and  that  one  of  the  notes  had  been  returned  by  them  to  the 
maker,  and  was  thus  extinguished  by  confusion,  and  having  been 
re-issued  by  the  debtor,  was  but  an  ordinary  debt  in  the  hands  of  the 
holder.  To  this  Tnrnell  answered  that  he  had  purchased  the  note  in 
good  faith,  before  maturity  and  for  a  valuable  consideration,  and 
claimed  his  pro  rata  of  the  proceeds  of  the  sale,  as  the  holder  of  one 
of  the  notes  secured  by  the  mortgage. 

The  error  of  the  plaintiff  is  in  supposing  the  Merchants'  Mutual 
Insurance  Company  was  ever  the  holder  or  owner  of  the  five  thousand 
dollar  note,  or  that  the  note  was  ever  returned  to  the  maker,  after  it 
was  issued.  It  was  offered  to  the  company  for  discount,  but  they 
refused  it.  But  this  refusal  to  discount  this  note  did  not  prevent  the 
maker  from  selling  it  elsewhere  as  a  note  secured  by  the  mortgage. 
The  mortgage  was  for  fifteen  thousand  dollars;  by  refusing  to  discount 
the  five  thousand  dollar  note,  the  Merchants'  Mutual  Insurance  Com- 
pany could  not  cnrtail  that  mortgage  to  its  advantage  and  the  disad- 
vantage of  the  mortgageor. 

The  judgment  of  the  lower  court,  practically  decreeing  that  the  note 
held  by  John  A.  Turnell  was  not  secured  by  said  mortgage,  is  erro- 
neous. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  set  aside,  and  that  there  be  judgment  in  favor  of  defendant 
against  the  plaintiff  for  one-third  of  the  net  proceeds  of  the  sale  of  the 
mortgaged  property,  to  wit,  for  the  sum  of  three  thousand  one  hun- 
dred and  thirty -six  dollais  and  forty- four  cents,  and  costs  of  both 
courts. 

Rehearing  refused. 


No.  4700. 
John  E.  Breaux  v.  J.  B.  Lejeune. 

This  Is  a  controversy  for  the  office  of  sheriff  of  the  parish  of  Pointe  Coapee.  The  suit  i* 
brought  in  plain  tfTs  own  name.  He  mistook  his  remedy.  The  proceeding  should  have 
been  under  the  "  Intrusion  Act."   It  was  not  authorized  byact  No.  41,  of  the  acts  of  1873. 

APPEAL  from  the  Seventh  Judicial  District  Court;  parish  of  Pointe 
Coupee.  Hemes f  J.  WicJcliffe  &  Fisher ^  Farrar  dc  Montgomery,  for 
plaintiff  and  appellee.  M,  Fhillips  and  A.  D.  M,  Haralson^  for  defend- 
ant and  appellant. 

Wyly,  J.  This  is  a  controversy  for  the  office  of  sheriff  of  the  par- 
ish of  Pointe  Coupee,  and  from  the  judgment  decreeing  the  plaintiff 
to  be  the  legal  sheriff,  the  defendant  appeals. 
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The  suit  is  brought  in  plaintiff's  own  name.  We  think  he  has  mis- 
taken his  remedy.  The  proceeding  should  have  been  under  the 
"Intrusion  Act."  Hays  v.  Thompson,  21  An.  6.'>5;  State  v.  Delassize, 
HI  An.  710;  State  v.  Dranguet,  23  An.  784. 

The  suit  was  not  authorized  by  act  No.  41  of  the  acts  of  1873,  as 
claimed  by  the  plaintiff. 

It  is,  therefore,  ordered  that  the  judgment  herein  be  annulled;  and 
it  is  now  ordered  that  the  injunction  be  dissolved,  and  this  suit  be  dis- 
missed, at  plaintiff's  costs  in  both  courts. 


No.  :i930. 

•Charles  Hodges  v.  Graham,  Hodges  &  Co.,  in  Liquidation.    E.  J. 

Hart,  Garnishee. 

The  garnishee  Ia  a  stakeholder,  and  on  his  answers  the  jadgment  should  be  for  or  against 
him.  He  has  no  interest  in  the  contest  between  the  creditor  and  debtor.  Bnt  where  the 
object  of  a  motion  to  strike  out  part  of  the  answers  of  the  garnishee  and  of  the  traverse 
of  the  answers,  is  to  attack  the  settlement  made  between  the  garnishee  and  the  Jadg- 
ment debtor,  the  garnishee  must  be  permitted  to  explain  that  he  holds  the  thing  at- 
tempted to  be  seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  himself  and 
his  debtor. 

The  plaintiff  can  not  be  allowed  to  change  his  garnishment  process  into  a  revocatory  action. 
His  remedy  is  by  a  direct  action. 

The  garnishee  can  not  be  divested  of  his  possession  and  alleged  ownership  through  any 
process  which  would  deprive  him  of  explanations  and  defenses  allowable  in  a  direct 
action  by  the  Judgment  debtor  to  recover  his  property. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
monty  J.  Heiiry  B,  Kelly;  Walter  H,  Rogers  and  TT.  W,  Howe  for 
plaintiff  and  appellant.  Semmes  (&  Matt  for  garnishees.  H.  R.  Schmidt 
curator  ad  hoc, 

Rennard,  J.  The  plaintiff,  Charles  Hodges,  having  obtained  on  the 
nineteenth  of  June,  1871,  a  judgment  against  Graham,  Hodges  &  Co., 
in  liquidation,  and  the  several  members  of  the  firm,  Augustus  C.  Gra- 
ham, Charles  £.  Goodwyn  and  William  R.  Hodges,  for  the  sum  of  fifteen 
thousand  eight  hundred  and  forty-tliree  dollars  and  ninety-five  cents, 
issued  a  ^. /a.,  and  garnisheed  E.  J.  Hart  &  Co.,  a  commercial  firm, 
domiciled  in  New  Orleans,  addressing  to  them  twelve  original  and  nine 
supplemental  interrogatories  of  a  most  comprehensive  character. 

The  garnishees  made  answers  to  the  twelve  original  interrogatories, 
and  under  the  ninth  and  twelfth  answers  set  up  the  following  special 
explanations  us  defenses,  to  wit : 

First — We  accounted  for  said  consignments  by  settlements  made 
vrith  Charles  E.  Goodwyn  on  the  fifteenth  March,  1865,  after  the  disso- 
lution of  the  firm  of  Graham,  Hodges  &  Co.,  which  had  taken  place 
^rst  of  June,   1864 ;    this  settlement  made  by  said    Goodwyn    was 
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acqaiesced  in  by  all  the  members  of  the  firm,  and  it  was  made  ander 
the  following  circumstances :  Charles  E.  Goodwyn  at  the  time  was 
largely  a  creditor  of  his  firm  on  settlement  with  his  copartners.  6ra> 
ham^s  account  was  balanced  and  there  was  nothing  to  his  credit,  and 
W.  R.  Hodges  was  in  no  better  condition,  while  Goodwyn  was  largely 
a  creditor  as  above.  We  were  not  only  creditors  ot  Graham,  Hodges 
&  Co.,  but  also  creditors  of  Goodwyn  individually.  Graham,  Hodges 
&  Co.  were  indebted  to  us  on  several  accounts,  viz :  for  advances  on 
brandy  consigned  on  joint  account :  for  advances  on  whisky,  on  gen- 
eral merchandise  account  and  for  loans.  The  brandy  account  has  been 
closed  by  a  compromise  made  with  Charles  Hodges,  the  plaintiff  in 
this  suit,  with  the  assent  of  W.  R.  Hodges,  as  appears  by  a  copy  of 
said  compromise  '^of  suit  No.  5198  in  the  United  States  Circuit  Court 
in  the  District  of  Louisiana,  hereto  annexed,  marked  *  C  *' 

Second — That  '*  the  indebtedness  to  them  on  general  account  and 
loans,  as  appears  by  their  own  books,  amounts  to  a  very  large  sum  of 
money,  greatly  exceeding  the  value  of  the  whisky,  after  deducting  the 
special  advances." 

Third — ''That  said  settlement  cannot  be  attacked  by  garnishee  pro- 
cess, and  that  the  only  mode  in  which  its  validity  can  be  questioned, 
is  by  direct  action.'' 

Fourth — That  Charles  Hodges,  having  at  the  time  it  was  made,  full 
knowledge  of  said  settlement  when  made,  or  shortly  afterward,  is 
estopped  from  attacking  it. 

Fifth — That  Charles  Hodges,  plaintiff*  is  not  now,  and  was  not  at  the 
time  he  instituted  suit  in  this  court,  and  has  not  been  sicce  twenty- 
seventh  September,  1864,  a  creditor  of  Gi*aham,  Hodges  &  Co.;  that  on 
the  contrary,  on  the  twenty- seventh  September,  1864,  he  was  a  debtor 
^  Graham,  Hodges  &  Co.  in  a  sum  exceeding  $15,000,  on  a  general 
balance  of  accounts. 

Sixth — That  this  judgment  was  obtained  by  the  fraud  and  collusion 
of  W.  R.  Hodges  with  the  plaintiff,  Charles  Hodges,  his  brother. 

Seventh — That  W.  R.  Hodges  had,  on  his  own  petition,  November 
21,  1868,  been  adjudicated  a  bankrupt,  in  New  Yoik;  that  on  bis 
schedule  then  filed,  his  brother,  Charles  Hodges,  was  not  recognized  as 
a  creditor,  nor  did  he  place  this  alleged  claim  against  these  garnishees 
as  an  asset  on  his  schedule;  that  Wm.  R.  Hodges  was  a  witness  in  this 
suit,  made  no  defense,  swore  to  the  loss  of  the  firm's  books  by  fire. 

The  answer  to  the  above  twelve  interrogatories,  except  tliose  to  the- 
second,  third,  fourth  and  fifth,  were  traversed,  and  nine  supplemental 
interrogatories  filed.  « 

A  motion  was  then  made  by  plaintiff's  attorney  that  the  garnishees 
show  cause  why  *'so  much  of  their  answers  as  set  up  pleas  or  defenses 
for  the  original  defendants,  and  attacks  the  judgHient  under  which  £. 
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J.  Hart  &  Co.  have  been  garnisheed,  should  not  be  stricken  out  a& 
irrelevant  and  inadmissible.'*  Also  to  show  cause  why  they  should 
not  make  full  and  prompt  answers  to  all  interrogatories,  original  and 
Bupplemeutal,  under  penalty  of  having  them  taken  for  confessed.  This 
rule  was  made  absolute,  so  far  as  to  compel  the  garnishees  to  answer,, 
had  the  court  a  qua  refused  the  prayer  to  strike  out,  reserving  the  right 
to  determine  whether  the  answers  are  relevant  or  irrelevant. 

A  motion  for  a  new  trial  was  made  upon  this  order  compelling 
prompt  and  more  explicit  answers,  which  prevailed,  and  on  the  twen- 
ty-ninth February,  1872,  the  original  rule  of  twentieth  December, 
1871 ,  taken  by  plaintiff  to  compel  answers  was  dismissed. 

From  the  judgment  dismissing  this  rule  this  appeal  is  taken. 

The  plaintiff  invokes  the  well  settled  principle  of  law  thiit  garnishees- 
are  mere  stakeholders,  bound  to  disclose  the  truth.  As  to  them  the 
quebtion  is,  are  they  indebted  and  can  they  safely  pay  ?  They  are  not, 
as  garnishees,  permitted  to  interfere  between  plaintiff  and  defendant. 
This  doctrine  is  too  well  settled  to  need  repetition. 

The  indebtedness  being  acknowledged,  the  garnishee  can  not  be 
heard  to  urge  any  plea  to  protect  the  judgment  debtor,  but  where  the 
question  of  his  (the  garnishee's)  indebtedness  is  an  open  one,  he  can 
not  be  deprived  of  any  substantial  defense  by  reason  of  the  form  of 
action  selected  by  the  judgment  creditor. 

In  answer  to  the  first  interrogatory  the  garnishees  deny  any  and  all 
indebtedness  to  the  judgment  debtors,  Graham,  Hodges  &  Co. 

In  answer  to  the  ninth,  they  explain  how  their  accounts  were  closed,, 
allege  a  settlement  acquiesced  in  by  the  firm  and  afterwards  a  com- 
promise. 

To  enforce  the  strict  rule  invoked  by  plaintiffs  against  the  gar- 
nishees, would  deprive  them  of  whatever  force  there  may  be  in  these 
explanations. 

The  third  person  can  not  be  divested  of  his  possession  and  alleged 
ownership  by  the  plaintiff,  though  any  process  which  would  deprive 
him  of  explanations  and  defenses  allowable  in  a  direct  action  by  the 
judgment  debtor  to  recover  his  property. 

Judgment  affirmed. 

Rehearing  granted. 

On  Rehearing. 

LuDELiNG,  C.  J.  In  our  former  opinion  we  said  :  "The  indebtedness 
being  acknowledged,  the  garnishee  can  not  be  heard  to  urge  any  plea 
to  protect  the  judgment  debtor,  but  where  the  question  of  his  (the 
garnishee's)  indebtedness  is  an  open  one,  he  can  not  be  deprived  of 
any  substantial  defense  by  reason  of  the  form  of  action  selected  by 
the  judgment  creditor.*'  After  reconsidering  this  case,  we  doubt  the 
accuracy  of  that  statement. 
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The  garnishee  is  a  stakeholder,  and  on  his  answers  the  judgment 
should  be  for  or  against  him.     He  has  no  interest  in  the  contest  be- 
tween  the  creditor  and  the  debtor.     Of  coarse,  the  falsity  of  bis 
answers  may  be  shown  if  he  has  answered  untruly.    But,  in  this  case, 
the  object  of  the  motion  to  strike  out  part  of  the  answers  of  the  gar- 
nishees and  of  the  traverse  of  the  answers  is  to  attack  the  settlement 
made  between  the  garnishees  and  the  judgment  debtor.    The  plaintiff 
^'denies  the  truth  of  any  and  all  the  matters  therein  set  forth  by  way 
ot  plea  or  defense  of  the  oiiginal  defendants,  or  as  grounds  of  attack 
upon  the  judgment  under  which  they  have  been  garnished;  avers  that 
at  the  time  of  service  of  interrogatories  upon  them,  and  now,  E.  J. 
Hart  &  Co.,  were  and  are  indebted,  to  Graham,  Hodges  &  Co.,  in 
liquidation,  in  an  amount  sufficient  to  satisfy  the  ju<]gment  in  this  case; 
denies  that  there  is  or  was  any  balance  of  account  due  E.  J.  Hart  & 
Co.,  by  the  defendants,  and  avers  that  the  amounts  actually  received 
'by  E.  J.  Hart  &  Co.,  as  proceeds  of  the  whiskies  inquired  of,  were  in 
excess  of  the  special  advances  spoken  of  to  an  amount  sufficient,  after 
deducting  all  lawful  commissions  and  charges,  to  satisfy  the  judgment 
in  this  case ;  denies  that  defendants  are  or  were  indebted  to  E.  J.  Hart 
&  Co.,  in  any  sum  on  general  balance  of  account,  and  avers  that  £.  J. 
Hart  &  Co.  were  and  are  indebted  to  defendants  over  and  above  all 
debts  or  liabilities  of  defendants  to  them,  to  an  amount  sufficient  to 
satisfy  the  judgment  in  this  case ;  denies  that  E.  J.  Hart  &  Co.  ever 
accounted  to  Graham,  Hodges  &  Co.  for  the  proceeds  of  the  whisky 
inquired  of,  and  avers  that  the  pretended  settlement  with  Charles  £. 
Goodwyn,  on  the  fifteenth  of  March,  1865,  was  a  fraud  on  the  firm  of 
Graham,  Hodges  &  Co.,  then  in  liquidation,  and  upon  the  creditors  of 
said  firm,  and  is  an  absolute  nullity  of  no  validity,  force  or  effect  in 
law  for  any  purpose  whatever ;  denies  that  said  pretended  settlement 
was  ever  acquiesced  in  by  the  other  members  of  the  firm,  or  either  of 
them ;  denies  that  at  the  time  of  said  pretended  settlement  the  said 
Goodwyn  was  a  creditor  of  his  firm  in  any  amount  whatever,  and  avers 
that  W.  R.  Hodges  was  a  creditor  to  a  considerable  amount,  while 
Graham's  account  was  not  balanced,  though  there  was  nothing  to  his 
credit;    avers  that  tbe  consignment  of   brandies  referred  to  in  the 
answers,  as  having  been  settled  for  by  compromise,  had  been  consigoed 
to  E.  J.  Hart  &  Co.  by  Graham,  Hodges  &  Co.,  as  agents  of  Charles 
Hodges,  and  that  the  proceeds  actually  received  therefor  by  £.  J- 
Hart  &  Co.  were  in  excess  of  the  special  advances  thereon  to  a  very 
large  amount ;  denies  the  truth  of  all  other  statements  in  said  answer 
not  hereinbefore  specially  admitted,  except  that  it  is  true  as  stated  in 
said  answers,  that  it  was  agreed  between  Goodwyn  and  £.  J.  Hart  & 
Co.  that  the  proceeds  of  the  consignments  of  whiskies,  as  well  aa  of 
the  brandies  referred  to  in  said  answers,  and  the  whiskies  and  brandies 
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remaining  on  hand  on  the  fifteenth  of  March,  1865,  at  a  valuation 
should  be  credited  to  the  individual  indebtedness  of  Goodwyn  to  E.  J. 
Hart  &  Co.,  instead  of  being  accounted  for  to  his  firm ;  avers  that  it  is 
not  true  that  the  pretended  settlement  with  Goodwj'U  was  bona  fde,  on 
a  fair  adjustment  of  accounts,  but  that  it  was  at  prices  very  much  less 
than  those  actually  received  by  E.  J.  Hart  &>  Co.  for  the  whiskies  sold, 
And  at  a  valuation  for  the  whiskies  taken  to  account  much  less  than 
the  market  price  at  the  time ;  and  that  this  pretended  settlement,  in 
addition  to  its  other  fraudulent  features,  was  fraudulent  also  in  this, 
that  a  large  quantify  of  the  whisky  is  not  accounted  for  at  all,  as  either 
having  been  sold  or  as  remaining  on  hand ;  denies  the  truth  of  all  the 
allegations  relative  to  the  compromise  of  the  suit  No.  5108  of  the 
United  States  Circuit  Court,  except  what  appears  on  the  face  of  the 
paper,  it  being  admitted  that  the  signatures  thereto  are  genuine." 

The  garnishment  process  is  the  mode  for  making  seizures  of  intangi- 
ble property.  The  garnishees  say  they  hold  the  thing,  attempted  to 
be  seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  them- 
selves and  their  debtor.  Suppose  the  whiskies  and  brandies,  etc.,  had 
been  actually  seized  in  the  possession  of  the  garnishees,  and  they  had 
shown  a  title  for  the  whiskies,  etc.,  could  that  title  be  attacked  collater- 
ally ?  The  seizing  creditor  can  not  disregard  the  title  and  possession 
of  the  garnishees  and  treat  it  as  a  nullity. 

The  difficulty  in  this  case  arises  from  the  attempt  of  the  plaintiff  to 
change  his  garnishment  process  into  a  revocatory  action. 

This  can  not  be  done.  19  An.  16.  The  grounds  on  which  the  plain- 
tiff claims  to  set  aside  the  transfer  or  settlement  made  in  1865,  is  that 
the  partnership  assets  were  given  in  payment  of  an  individual  debt 
of  one  of  the  partners ;  that  is,  an  unlawful  preference  given  to  the 
individual  creditor  over  the  partnership  creditor. 

His  remedy,  we  think,  is  by  a  direct  action. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  remain 
11  u  disturbed. 


No.  3958. 
State  of  Louisiana  v.  William  H.  Hardin. 

"Where  a  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  a  quo.  refusing  to  permit 
evidence  to  be  offerotl,  on  the  trial  of  a  motion  in  arrest  of  judgment,  to  prove  that  one 
of  the  jurors  was  an  unnaturalized  alien ; 

Held— That  said  ruling  was  correct.  Such  motions  must  be  based  on  errors  patent  on  the 
face  of  the  record.  Besides,  the  juror  having  been  accepted,  the  defendant  could  not, 
after  conviction,  complain  of  the  want  of  qualification  in  tbo  juror. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.     Criminal  case.    James  8.  Ashton,  District  Attorney, 
for  the  State.    Leonard  <&  Seottj  for  defendant. 

24: 
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LuDELiNG,  C.  J.  This  is  an  appeal  from  a  ju'lgment  sentencing  the- 
defendant  to  imprisonment  at  hard  labor  in  the  penit-entiary  for  the- 
term  of  one  year. 

There  is  only  one  bill  of  exceptions  in  the  record.  It  is  taken  to  th& 
raling  oi  the  judge,  refusing  to  permit  evidence  to  be  offered,  on  the 
trial  of  a  motion  in  arrest  of  judgment,  to  prove  that  one  of -the  jurors 
was  an  unnatural Msed  alien.  The  ruling  was  correct.  Such  motions- 
must  be  based  on  errors  patent  on  the  face  of  the  record.  Besides,  the 
juror  having  been  accepted,  the  defendant  could  not,  after  conviction,, 
complain  of  the  want  of  qualification  in  the  juror. 

Judgment  affirmed. 


No.  4375. 
SuccKSSiON  OF  Manettb  Dubrbuil. 

In  1860,  Manette  Dnbrenil  died.  Her  eatate  oonai«t«d  of  the  undivided  half  of  a  certain  real' 
estate,  standing  in  the  name  of  Charles  Beebe,  deceased.  Manette  Dnbrenil  had  no  legal 
heirs.  Luke  Beebe  was  her  natural  son,  duly  acknowledged  and  recognized  as  such  by  ik 
judgment  of  the  Second  District  Conrt  of  the  parish  ot  Orleans.  In  1870,  said  Lake 
Beebe  got  judgment  in  his  favor  against  the  executor  of  Charles  Beebe,  to  recover  one- 
half  of  said  property.  In  1871,  the  children  of  a  predeceased  natural  child  of  Manette 
Dubreuil,  caused  her  will  to  be  probated.  These  grandchildren  and  Luke  Beebe  were  by 
said  will  made  universal  legatees ;  and  the  testatrix  farther  declared  that  she  acknowl- 
edged owing  hereon  Luke  a  certain  sum  of  money  he  had  advanced  to  her  for  her  benefit, 
and  which  she  wished  to  be  paid  to  him,  with  a  certain  rate  of  interest.  The  grand- 
children and  universal  legatees,  who  are  the  contestants  in  this  case  against  Luke,  main- 
tained  that  the  passage  of  the  testament  above  referred  to  was  only  the  acknowledgokent 
of  a  debt  and  not  a  legacy,  and  pleaded  prescription ; 

Held— That  it  constituted  a  remunerative  legacy ;  that  the  succession  of  Manette  Dubreuil! 
was  an  irregular  succession;  that  representation  is  not  admitted  in  such  succeasions,. 
except  in  the  case  of  the  succession  for  a  natural  child ;  that  until  the  will  of  Manette 
Dnbrenil  was  probated,  Luke  Beebe  was  the  sole  heir  of  the  deceased :  that,  as  raoh,  be 
had  no  right  to  sue  the  estate,  or  to  make  a  demand  for  payment  of  a  debt  due  to  him.  a•^ 
such  debts  are  extinguished  by  confusion ;  that  when  the  will  was  produced  and  probated, 
Luke  Beebe  ceased  to  be  the  sole  he;r ;  that  his  right  as  creditor  became  exigible,  and  that 
until  then  prescription  did  not  begin  to  ran. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaudy  J.  Lea,  Finney  d  MilleTf  for  appellant.  Charvetf  Duplaniier 
and  P.  Duvigneaudf  for  appellees. 

LuDELiNG;  C.  J.  This  suit  is  to  effect  a  partitiou  and  settlement  of 
the  succession  of  Manette  Dubreuil.  An  order  for  the  partition  was- 
made,  referring  the  parties  to  a  notary,  who  adjusted  the  accounts. 

He  allowed  Luke  Beebe  the  following  items,  to  wit :  Eight  hundrpd' 
doUarp,  with  eight  per  cent,  per  annum  interest,  from  the  fifteenth  of 
June,  1871,  being  the  amount  mentioned  in  the  will  of  Manette  Du- 
breuil, in  favor  of  Ijuke  Beebe;  one  hundred  and  eighty-six  doUarB^ 
and  one  hundred  and  nineteen  dollars^,  debts  of  the  deoeased  paid  by 
Luke  Beebe  at  her  request,  sui  dry  sums,  expenses  of  the  last  illness 
and  of  the  funeral  of  the  deceased,  amoautiug  to  seven  handred  and 
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nisety-two  dollars  and  fifty  cents,  with  eight  per  cent,  interest  during 
several  years. 

On  the  trial  of  the  rule  to  homologate  this  account,  the  lower  court 
rejected  these  items,  holding  that  they  were  prescribed.  Fiom  this 
judgment  Luke  Beebe  appealed. 

Manette  Dubrenil  died  in  1860.  Her  estate  consisted  of  an  undivided 
half  of  certain  real  estate  standing  in  the  name  of  Charles  Beebe, 
deceased.  The  property  was  inventoried  as  the  property  of  Charles 
Beebe.  and  was  claimed  by  his  executor  and  heir. 

The  only  evidence  of  the  right  of  Manette  Dubreuil  to  any  part  of 
the  property  was  parol.  Manette  Dubrenil  had  no  legal  heirs.  Luke 
Beebe  is  her  natural  son,  duly  acknowledged  and  recognized  as  such 
by  a  judgment  of  the  Second  District  Court  of  New  Orleans.  He  in- 
stituted suit  »gainst  the  executor  of  Charles  Beebe  to  recover  one-half 
of  the  property  inventoried  as  Charles  Beebe's,  and  in  1870  he  suc- 
ceeded in  getting  a  judgment  in  his  favor.  The  property  thus  secured 
is  the  subject  of  the  present  suit. 

On  the  third  of  June.  1871,  the  children  of  a  predeceased  natural 
child  of  Manette  Dubreuil  caused  her  will  to  be  probated. 

By  this  will  she  instituted  her  two  children,  Luke  and  Elizabeth, 
and  the  grandchildren  of  her  deceased  son,  John  Dubreuil,  to  wit: 
John,  Oueseinc  and  Marie  Dubreuil,  her  universal  legatees,  and  she 
farther  declared  in  her  will : 

'' Je  reconnais  devoir  li  mon  dit  fils  Luke  Beebe  la  somme  de  huit 
cents  piastres,  pour  avances  qu'il  m'a  faites  en  diverses  fois  pour  me 
mettre  k  m^me  de  payer,  mes  banquettes,  les  taxes  sur  mes  propri^tes, 
mon  m^decin  et  les  r6parations  que  j'ai  eu  k  faire  k  mes  maisons. 

'*  J^entends  et  je  veux  que  cette  somme  lui  soit  rembours^  et  pay^e 
de  suite  apr^s  mon  d^c^s,  avec  un  int^r^t  sur  le  pied  de  huit  pour  cent 
par  an  k  partir  de  ce  jour,  quinze  juin,  mil  huit  cent  cinquante-sept^ 
jusqu'au  paiemeut  integral  de  la  ditte  somme.'* 

Elizabeth  Beebe  died  before  the  testatrix,  and  the  children  of  John 
I>abreuil  are  the  contestants  with  Luke  Beebe.  They  have  pleaded 
prescription  against  the  claims  of  Luke,  contending  that  the  passage 
of  the  testament  above  quoted  is  only  an  acknowledgment  of  a  debt 
and  not  a  legacy. 

We  think  it  constituted  a  remunerative  legacy.  2  R.  292;  4  R.  397; 
13  An.  87;  8  An.  362. 

In  order  to  appreciate  correctly  the  question  raised  by  the  plea  of 
prescription  against  the  debts  due  Luke  Beebe,  it  is  necessary  to  under- 
Btaod  the  status  of  Luke  Beebe  and  of  the  children  of  John  Dubreuil. 

The  succession  of  Manette  Dubreuil  was  an  irregular  succession.  • 
To  such  snocessions  the  law  calls  the  surviving  husband  or  wife ;  sec- 
ondly, the  natural  children;  and  lastly,  the  State.    C.  C.  art.  917. 
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RepreseDtatioD  is  not  admitted  in  such  Buccessions,  except  in  the 
case  of  the  snccensioii  of  a  nataral  child.  C.  C.  923.  So  that  until  tiie 
will  of  Manette  Dnbreuil  was  probated,  Luke  Beebe  was  the  sole  heir 
of  the  deceased.  As  sach  he  had  no  right  to  sae  the  estate  or  to  make 
a  demand  for  payment  of  a  debt  due  him.  Such  debts  would  be  extin- 
gnished  by  confnsion.  When  the  will  was  produced  and  probated, 
Luke  Beebe  ceased  to  be  the  sole  heir,  and  his  right  as  creditor  became 
exigible.  Until  then  prescription  did  not  begin  to  run.  II  Rob.  402; 
2  La.  451 ;  13  An.  161 ;  C.  C,  art.  3537. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
coart  be  so  amended  as  to  allow  the  appellant,  in  addition  to  the 
amounts  allowed  liim  by  that  judgment,  the  amount  of  the  following 
items  of  the  statement  of  account-s  in  this  succession  made  by  J.  F. 
Coflfey,  notary,  dated  twenty-ninth  of  December,  1871,  to  wit :  Item 
No.  3,  $201 ;  item  No.  4,  $150 ;  item  No.  5,  $180 }  item  No.  6,  $J02  50 ; 
item  No.  7,  $75 ;  item  No.  8,  $30 ;  item  No.  9,  $50 :  item  No  15,  $186 
and  $119,  one-half  thereof.  $152;  item  No.  12,  $800— with  interest  at 
the  rate  of  eight  per  cent,  per  annum  on  this  last  item,  in  accordance 
with  the  terms  of  the  will,  and  five  per  cent,  per  annum  interest  on  the 
other  items,  from  the  date  of  the  probate  of  the  will ;  and  that  the 
same  be  paid  out  of  the  property  belonging  to  the  succession  of 
Mauette  Dnbreuil,  in  due  course  of  partition ;  and  that  as  thus  amended 
the  judgment  of  the  lower  court  be  affirmed.  It  is  further  ordered 
that  the  appellees  pay  costs  of  appeal. 


lJLJ?l\  No.  4654. 

State  of  Louisiana  v.  John  F.  C.  Wells. 

Where  the  exception  wan  to  the  ruling  of  the  conrt  permitting  an  indictment  to  be  amended 
by  inserting  the  value  of  the  mule  alleged  to  have  been  stolen ; 

Held— That  it  was  not  necessary  that  the  value  of  the  animal  should  have  Ytef-n  set  forth  Ib 
the  indictment.  The  amendment  added  nothing  to  the  validity  of  the  instrament,  nor 
did  it  in  any  manner  vitiate  it.     Utile  per  intitUe  non  vitiatur. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Red 
River.  Trimble^  J.  Criminal  case.  Bohert  J,  Vaughn^  District 
Attorney,  for  the  State.  J.  E,  PaxtoUy  J.  C.  Brown^  L.  W>  ConnoUff, 
for  defendant. 

Taliaferro,  J.  The  defendant  was  indicted  for  stealing  a  ninle. 
He  was  found  guilty  and  sentenced  to  the  penitentiary  for  three  j-ears. 
He  has  appealed. 

The  case  is  presented  by  a  bill  of  exceptions  to  the  ruling  of  the 
court  permitting  the  indictment  to  be  amended  by  inserting  the  value 
of  tlie  mule  alleged  to  have  been  stolen.  Tlie  stealing  a  horse,  ass  or 
mule  is  a  statutory  offense.     Revised  Statutes,  section  814. 
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'^  IndictnieDts  for  statutory  offenses  mast  describe  the  offense  in  the 
words  of  the  statute,  or  words  certain  and  equivalent.'*    5  An.  924. 

It  was  not  necessary  that  the  value  of  the  animal  should  have  been 
set  forth  in  the  indictment.  The  amendment  added  nothing  to  the 
validity  of  the  instrument,  nor  did  it  in  any  manner  vitiate  it.  Utile 
per  inutile  non  viUatur, 

Judgment  affirmed. 


No.  2776. 
John  Halliday  v,  A.  Lanata. 

Where  the  judge  of  the  District  Court  was  of  opinion  that  the  verdict  of  the  Jury  was  in- 
direct and  flagrant  violation  of  law  and  evidenoo,  and  in  ntter  diiregard  of  his  charge, 
he  should  have  set  the  verdict  aside  and  granted  a  new  trial,  as  asked  for. 

It  is  impossihle  to  sanction  the  practice,  become  too  common,  that  an  inferior  judge  should 
sign  a  Judgment  which  he  believes  and  avers  to  be  wrong,  in  the  hope  that  this  court 
will  set  it  aside. 

Where  counsel  for  appellee  complained  that,  before  this  court  should  have  set  aside  the 
verdict  of  the  Jury  and  remanded  the  case,  it  should  have  decided  that  their  finding  was 
erroneous; 

Held — That  there  was  force  in  this  criticism  of  the  decree,  and  that  a  rehearing  should  be 
granted  as  prayed  for. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleyr 
J.    Trial  by  jury.     Fellows  and  MillSy  for  plaintiff  and  appellee. 

Boseliue  and  PhilipSf  for  defendant  and  appellant. 
Morgan,  J.    In  the  record  we  find  the  following  extract  from  the 

minutes  of  the  lower  court : 

> 

''Alfred  Philips,  Esq.,  of  counsel  for  defendant,  moved  the  court  that 
said  defendant  be  allowed  the  following  order,  to  wit : 

'*  On  motion  of  C.  Roselius  and  Alfred  Philips,  of  counsel  for  defend- 
ant, it  is  ordered,  that  plaintiff  do  show  cause,  on next,  the 

instant,  at  ten  A.  M.,  why  a  new  trial  should  not  be  granted  herein,  on 
the  grounds  filed. 

''  Whereupon,  the  court,  for  oral  reasons  assigned,  considering  the 
verdict  of  the  jury  to  be  in  violation  of  law  and  the  evidence,  and  in 
direct  and  flagrant  violation  of  the  charge  of  the  court  to  the  jury,  and 
for  the  purpose  of  expediting  justice  by  appeal  to  the  Supreme  Court; 

**  Ordered,  that  said  motion  be  overruled,  and  the  new  trial  asked 
for  be  refused." 

If  the  judge  of  the  district  court  was  of  the  opinion  that  the  verdict 
of  the  jury  was,  as  he  says  it  is,  in  direct  and  flagrant  violation  of  law 
and  the  evidence,  and  in  utter  disregard  of  his  charge,  he  should  have 
set  the  verdict  aside,  and  granted  a  new  trial.  A  different  jury  might 
render  a  verdict  in  accordance  with  law  and  equity,  and  which  may  be 
satisfactory  to  both  parties.  It  is  as  much  the  province  of  the  district 
courts  to  set  aside  the  verdict  of  a  jury  when  contrary  to  law,  as  it  is 
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oiirs;  and  we  can  not  sanction  tlie  practice,  become  too  common,  that 
an  inferior  judge  should  sign  a  judgment  which  lie  believes,  and  avers, 
to  be  wrong,  in  the  hope  that  we  will  set  it  aside.  It 'is  as  much  his 
duty  ta  see  justice  done  b<*tween  the  parties  litigating  their  rights 
before  him,  as  it  is  ours.  Why  he  should  render  a  judgment  which  he 
knows  to  be  wrong,  any  more  than  we  should,  we  are  at  a  loss  to 
imagine. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  herein  rendered,  be  set  aside  5  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  the  case  be  remanded  to  the 
lower  court,  to  be  proceeded  in  according  to  law;  appellee  to  pay 
costs  of  appeal. 


On  Rehearing. 

Morgan,  J.  When  this  case  was  submitted  to  us  some  time  ago  we 
remanded  it,  upon  the  ground  that  th6  judge  a  quo,  although  he  signed 
the  judgment,  declared  the  verdict  of  the  jury  upon  which  it  was  ren- 
dered in  direct  violation  of  the  law,  and  against  his  charge.  Counsel 
for  appellee  complained  that  before  we  set  aside  the  verdict  of  the 
jury,  we  should  have  declared  that  their  finding  was  erroneous.  We 
tliought  there  was  force  in  this  criticism  upon  our  decree,  and  granted 
the  rehearing  prayed  for.  We  now  embark  upon  the  labor  which  it  is 
our  duty  to  perform,  and  shall  proceed  to  dispose  of  the  case  upon  its 
merits. 

Plaintiff  alleges  that  in  July,  1869,  Lanata,  under  an  order  of  attach- 
ment, seized  upon  his  marble  and  granite  works,  situated  at  the  comer 
of  Girod  and  St.  Charles  streets,  taking  corporeal  possession  of  the 
same,  and  of  all  the  stocks,  implements  and  chattel  therein  contained ; 
that  this  order  of  attachment  was  procured  by  Lanata's  making  oath 
that  petitioner  was  about  to  convert  his  property'  into  money,  so  as  to 
place  it  beyond  his  reach,  and  that  he  was  his  creditor  for  $604  J5, 
adding  that  *'he  had  been  credibly  informed  and  verily  believed  XhtA 
Holliday  had,  since  the  maturity  of  the  note  sued  on,  declared  that  it 
was  his  intention  to  sell  out  his  establishment  and  leave  the  country.^ 
He  avers  that  at  the  time  of  making  these  charges,  Lanata  was  well 
aware  that  they  were  utterly  devoid  of  foundation,  and  that  on  the 
contrary  plaintiff  was  on  the  eve  of  extending  his  business,  by  open- 
ing a  most  valuable  quarry  of  .marble  in  the  State  of  Alabama,  the 
product  of  which,  when  once  known  in  this  market,  would  almost 
completely  supersede  that  imported  from  Italy,  inasmuch  as  the  same 
quality  of  native  marble  could  be  sold  at  a  profit  for  half  the  price  of 
the  foreign ;  that  he  had,  without  the  slightest  reserve,  communicated 
his  project  to  Lanata,  and  had  even  submitted  to  him  samples  of  the 
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-severa]  qualities  of  marble  produced  by  the  quarry  which  he  proposed 
to  exploit,  and  that  it  was  uot  for  the  purpose  of  securiug  the  claim 
against  petitioner  which  caused  Lanata  to  take  out  his  writ  of  attach- 
ment,  but  that  it  was  obtained  in  order  to  preserve  and  maintain  his 
valuable  monopoly  of  the  importation  of  Italiau  marble  by  crushing 
the  rival  enterprise  of  the  petitioner;  that  upon  a  rule  to  set  aside  the 
4ittachment,  the  malice  and  bad  faith  of  Lanata  were  made  fully  ap- 
parent, and  the  order  was  accordingly  rescinded ;  that  by  the  false 
and  calumnious  charges  made  under  the  sanction  of  his  oath,  and  at 
the  peril  of  pecuniary  responsibility,  Lanata  has  so  far  succeeded  in 
shaking  the  credit  of  petitioner  as  to  compel  him  to  suspend  his  busi- 
'ness,  dismiss  his  workmen,  and  has  involved  him  in  the  gi-eatest 
embarrassment  for  the  fulfillment  of  his  various  contracts;  that  the 
-direct  and  immediate  damage  to  him,  so  far  as  he  had  ascer'ained 
when  he  filed  his  petition,  was  $7000,  and  he  avers  that  as  indemnity 
to  his  credit  and  standing,  eventual  loss  of  profits  and  of  time,  annoy- 
ance and  expenses  of  litigation,  the  further  sum  ot  $15,000.  He  asks 
for  a  judgment  for  $22,000. 

The  defendant  filed  a  general  denial. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  seven  thou- 
sand dollars  ;  and  the  defendant  has  appealed.  The  plaintiff  has 
not  asked  that  it  be  amended  in  his  favor. 

There  is  no  doubt  that  Halliday  owed  Lanata  $607  35.  To  the  peti- 
tion filed  against  hiia,  in  which  this  sum  was  claimed,  he  made  no 
answer,  and  judgment  by  default  thereon  was  rendered  and  confirmed 
against  him,  and  there  is  no  evidence  in  the  record  that  this  judgment 
has  ever  been  paid.  But  the  record  does  contain  the  sheriff'^  return 
upon  the  fi,  fa,  issued  thereon,  which  is  in  the  following  words: 
''' Received,  December  4,  1869.  Nothing  realized  after  due  demand 
made  of  defendant,  who  answered,  no  money,  no  property." 

Lanata's  suit  was  filed  on  the  thirtieth  of  July,  1869.  The  writ  of 
attachment  was  issued  on  the  same  day,  and  on  the  second  of  August 
the  contents  of  the  marble  yard,  corner  of  St.  Charles  and  Delord  sti*eets, 
were  seized  by  the  sheriff;  on  the  twelfth  of  August  they  were  released, 
defendant  having  given  bond  ;  and  on  the  twenty-first  of  August  the 
attachment  was  set  aside  by  the  court  from  which  it  issued. 

The  note  upon  which  the  suit  was  brought  was  dated  the  eleventh  of 
March,  1869,  payable  thirty  days  after  date.  The  petition  was  filed 
on  the  thirtieth  of  July. 

The  plaintiff  has  been  living  in  this  city  twenty-three  years,  and,  at 
the  time  the  attachment  was  sued  out  was  engaged  in  working  marble, 
granite  and  stone  of  all  description.  The  attachment  of  his  prop- 
erty, he  says,  completely  broke  him  up  in  business,  and  caused  him 
immediate  damage  in  the  sum  of  eight  thousand  dollars,  loss  of  profit. 
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which  be  would  have  made  on  several  pieces  of  work  which  he  had  on 
hand,  and  which  he  was  unable  to  complete. 

He  was  the  owner,  as  he  says,  of  four  hundred  acres  of  land  in  Tale- 
dega  county,  Alabama,  upon  which  there  is  a  marble  bed,  elevated  oat 
of  the  valley  about  two  hundred  and  seventy  feet,  a  solid  mass  of 
marble,  extending  down  the  valley  one  mile,  ''  and  is  aboat  half  a  mile 
wide  before  it  pitches  in  the  mountain  on  the  other  side.'^  He  con- 
siders it  a  much  finer  quality  of  marble  than  the  Italian,  as  it  is,  accord- 
ing to  Professor  Tournay,  of  Alabama,  pure  carbonate  of  lime,  which 
constitutes  the  finest  quality  of  marble  ;  it  contains  only  one  trace  of 
silica,  while  there  are  several  traces  of  silica  in  the  Italian  marble. 
There  are  several  kinds  of  marble  in  the  bed ;  blue,  black,  green  and 
white.  The  black  is  fully  equal  to  the  Irish  marble,  and  the  green  is 
equal  to  the  marble  called  verd-antique,  and  takes  as  fine  a  polish. 
There  is  also  a  qnarry  of  common  flag  stones  in  the  same  tract.  His  in- 
tention was  to  supply  the  city  with  marble  and  building  material,  and  to 
aid  in  this  purpose  he  was  (when  testifying  in  this  suit,  twenty-eighth 
of  January,  1870)  having  a  tow-boat  and  barges  prepared  to  fetch  the 
marble  here.  His  chief  depot  was  to  be  at  the  New  Basin.  He  was  to 
have,  besides,  a  depot  in  New  York,  and  one  in  St.  Louis.  The  marble, 
he  says,  could  be  sold  for  thirty  per  cent,  less  than  the  Italian  marble. 
Flags,  coming  from  New  York,  would  cost  about  $3  50  a  yard,  while 
those  from  his  quarry  would  cost  about  fifty  cents  a  yard.  He  was 
ofiered,  he  says,  $70,000  by  capitalists  in  New  York,  for  a  half  interest 
in  his  quarry,  or,  rather,  they  offered  to  put  in  that  amount  to  work 
the  quarry,-  but  whether  or  not  he  accepted  this  proposition  does  not 
appear.  It  is  probable,  however,  that  he  did  not  accept  so  low  a  price 
for  his  property,  as,  estimating  what  quantity  of  marble  might  be  pro- 
duced from  it,  he  says:  *'I  believe  the  marble  business  in  Vermont 
amounts  to  $3,000,000  per  annum ;  nnd  these  quarries  are  more  exten- 
sive and  more  easily  worked,  because  it  is  a  surface  quarry,  and  the 
others  have  to  go  down  seven  hundred  feet  to  get  the  marble,  and  to 
mii:e  underneath  the  earth."  He  would  not  have  been  apt  to  have  sold 
the  half  of  so  large  a  property  for  so  insignificant  a  sum  as  $70,000. 

Now,  Lanata  was  also  in  the  marble  business.  He  knew  of  the 
plaintiff's  quarry;  he  was  informed  of  his  intentions  regarding  it;  and, 
according  to  the  plaintiff,  it  was  to  get  rid  of  so  formidable  a  rival, 
that  he  instituted  these  attachment  proceedings  against  him,  which,  as 
he  says,  completely  broke  him  up. 

If  this  be  true ;  if  Lanata  caused  him  this  great  damage ;  if  the 
attachment  of  his  property  was  made  without  just  cause  and  withoot 
the  authority  of  law,  Lanata  was  wrong,  and  the  damage  he  has 
caused  he  must  repair. 

We  can  not  agree  with  the  plaintiff  as  to  the  damages  he  alleges  be 
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has  sustained.  He  claims  that  when  the  attachment  iss^ned  he  hnd 
contracts  on  hand  which  wonld  have  netted  him  $8000.  The  contracts 
he  has  positively  sworn  to  are,  first,  one  with  Willoz  to  build  a  tomb 
for  $5200;  second,  one  with  the  Ladies'  Benevolent  Association  for 
$3200.  He  says  he  had  others  for  mantels,  etc.,  for  various  parties  in 
this  city,  and  some  work  for  persons  living  in  Miss>issippi,  but  with  the 
exception  of  the  partner  of  a  Mr.  Salter,  he  gives  neither  names  nor 
amounts  of  his  contracts,  and  he  does  not  say  how  much  this  party 
was  to  pay  him.  The  contracts  which  he  has  established  amount  to 
$8400.  To  enable  him  to  earn  $8000  on  them  they  would  have  been 
almost  all  profit.  The  contract  with  Willoz  was  in  the  winter  of  186&, 
and  was  to  be  finished  in  three  or  four  months.  He  purchased  tite 
material  in  New  York,  on  a  letter  of  credit  ,from  Davidson — except 
about  $800 — who  was  his  associate  in  the  matter,  and  when  the  mate- 
rials were  shipped  they  drew  drafts  for  the  price  thereof  on  Davidson. 
Portions  of  the  work  were  to  be  paid  for  as  the  work  progressed. 
Being  asked  how  much  he  has  received  on  account  of  this  work, 
he  says  he  does  not  recollect ;  being  asked  how  much  is  due  on  ac- 
count  of  the  work  he  says  he  does  not  recollect;  says  he  does  not 
know  whether  he  will  be  paid  anything  or  not;  that  he  is  en- 
tirely at  his  mercy,  as  the  contract  has  expired.  Being  asked  when 
it  expired,  he  says  he  does  not  recollect;  says  he  thinks  the 
work  was  to  be  completed  by  "  All  Saints'  Day,"  but  being 
pressed  with  the  question,  '*tlie  contract  had  expired,  then,  previous 
to  August,  1869?"  he  answers  '^yes."  Now,  as  Lanata*s  attach- 
tachment  was  only  levied  on  the  second  August,  it  necessarily  follows 
that  he  did  not  lose  anything  on  that  contract  by  reason  of  Lanata's 
attachment.  Besides,  he  testifies  that  the  work  was  going  on  under 
bis  direction  when  the  suit  was  being  tried.  With  regard  to  the  con- 
tract with  the  Ladies'  Benevolent  Association,  he  says  he  should  have 
made  a  profit  of  $1500.  The  total  he  was  to  have  received  for  the 
entire  work  was  $3000  or  $3290.  Being  asked  how  much  he  had  re- 
ceived on  account  of  this  work,  he  answers,  **  $500  is  all  I  received."' 
But  he  says  that  he  gave  Davidson  orders  for  money  on  this  contract. 
Being  asked  how  much  Davidson  received,  he  says  he  does  not  know, 
but  he  thinks  he  received  something  like  $2000.  If  the  contract,  then, 
-was  for  $3290,  $900  remained  due  on  it. 

Then  he  had  a  flight  of  steps  to  make  for  a  lady  who  lives  some- 
where in  the  neighborhood  of  Carrollton.  But  where  she  lived  exactly 
he  could  not  tell ;  neither  did  he  know  her  name,  nor  whether  she  was 
married  or  single ;  nor  does  he  say  what  he  was  to  receive  for  the 
-work,  nor  that  it  was  ever  commenced.  Being  asked  what  became  of 
the  steps,  he  says  the  stone  is  ''  laying  around  the  yard  ;  laying  out  in 
the  burying  ground."    Being  asked  what  the  material  was  doing  ia 
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the  burying  ground,  he  says  part  of  it  was  attached  to  some  of  the 
other  material  to  build  a  tomb  with,  from  which  it  had  to  be  split  off; 
that  it  was  never  hauled  away ;  and  that  he  never  did  any  work  on  the 
steps.  It  is  difficult  for  us  to  see  how  Lanata's  attacliment  could  have 
interfered  with  the  profits  which  he  expected  to  realize  from  this 
work. 

It  seems  that  he  had  another  contract  with  one  Roberts  for  $1650. 
But  this  contract  was  entered  into  in  J 868.  The  work  is  not  finished. 
At  first  he  does  not  recollect  when  he  commenced  it;  thinks  it  was 
commenced  about  eighteenth  June,  1868 ;  some  of  it  was  done  while 
he  was  in  partnership  with  RobeHson.  He  continued  to  work  '^  until  all 
the  stuff  he  had  on  hand  was  used  up."  Then,  he  says,  he  could  not 
continue  the  work  because  he  could  not  get  means  to  pay  the  hands. 
Being  asked  how  much  money  he  had  received  on  this  contract,  be 
doesn't  recollect;  nor  does  he  recollect  when  the  first  payment  was 
made.  We  do  not  see  that  Lanata's  attachment  caused  the  damage  he 
<;omplains  of  here,  if  he  was  damaged  at  all.  Neither  do  we  set^  how 
he  could  have  suffered  the  damage  he  claims  by  reason  of  the  taking 
possession  by  the  sheriff  of  the  property  which  he  claims  he  was  de- 
prived of.  He  says  all  his  property  in  the  yard  was  attached.  Being 
asked  wltat  that  property  consisted  of,  he  says :  **  Blocks  of  marble, 
and  one  thing  or  another."  But  he  can  not  tell  how  many,  or  what 
they  were  worth.  Beii^g  asked  how  much  property  of  his  own  was 
attached,  he  says  he  doesn't  recollect.  Asked  whether  it  was  worth 
$100,  he  says  he  can  not  tell  without  going  into  a  measurement. 

But  his  main  cause  of  complaint  is  that  the  attachment  prevented 
him  from  raising  any  money  to  carry  on  his  business.  We  find  another 
reason  for  it;  it  is  that  he  did  not  pay  his  debts.  If  he  had  paid 
Lanata  what  he  owed  him,  his  credit  would  not  have  been  impaired. 
It  was  the  suit,  not  the  attachment,  which  was  a  mere  accessory  to  it. 
which  injured  him.  Besides,  he  testifies  that  he  kept  the  knowledge 
of  the  attachment  from  the  men  in  his  yard,  and  that  they  were  not 
.prevented  irom  working  by  it.  If  his  work  went  on,  without  regard 
to  the  attachment,  we  do  not  see  how  the  attachment  injured  him. 

All  these  facts  we  have  taken  from  the  testimony  of  the  plaintiff, 
and  we  do  not  see  from  his  own  story  of  his  wrongs  that  Lanata  has 
eaused  him  any  damage,  and  we  agree  with  the  district  judge  that  the 
verdict  which  gave*1iim  seven  thousand  dollars,  was  neither  sanctioned 
by  the  evidence  or  authorized  by  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed ;  and  it  is  lurther 
ordered  that  there  be  judgment  in  favor  of  defendant  with  costs  in 
both  courts. 
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I  52  iiral 

Wh^ro  the  plaintiffs  claimed  one-half  of  a  certain  lot  of  gronnd  as  heirs  to  their  deceased 
mother,  who  had  an  undivided  community  of  interest  in  said  lot,  now  in  possession  of 
defendant  ,- 

Held — That  plaintiffs  had  no  cause  ot  action,  inasmuch  as  it  was  not  shown  that  the  com- 
munity between  the  plainti£F^'  father  and  mother  had  been  settled,  nor  that  anything 
remained  after  paying  the  debts  thereof,  nor  that  plaintifts  had  been  put  in  possession 
of  their  mother's  estate. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleaus.  Th4ard^ 
J.  Bremix  dt  Fenner,  for  plaintiffs  and  appellants.  S,  J.  Wenck, 
for  defendant  and  appellee.  T.  A.  Bartlette^  L,  Castera  and  C  Hunt, 
for  warrantors. 

Ho  WELL,  J.  The  plaintiffs,  children  of  William  Phelan,  claim  as 
heirs  of  their  mother  the  undivided  half  of  a  lot  of  ground  in  the 
pot^session  of  defendant,  who  holds  under  title  by  mesne  conveyances 
from  their  father.     The  several  vendors  are  called  in  warranty. 

It  appears  that  William  Phelan  first  acquired  the  property  in  May 
1852.  In  March  1858,  he  sold  it  for  cash  to  one  T.  Lafon,  with  the 
right  of  redemption  for  one  year.  In  April  1859,  Lafon  resold  to  Phe- 
lan for  a  small  cash  payment,  and  the  balance  in  a  note  for  $1500  at 
one  year  with  eight  per  cent,  interest,  and  secured  by  mortgage  and 
vendor's  privile<je.  In  September  1859  Mrs.  Phelan  died,  and  in  March 
1861  her  succession  was  opened  by  the  surviving  husband,  the  inven- 
tory showing  no  property  except  that  now  in  controversy,  which  was. 
appraised  at  $3500.  In  April  following,  William  Phelan  surrendered 
his  property  to  his  creditors,  his  schedule  showing  debts  exceeding 
$5500  and  assets  consisting  of  this  property  valued  at  $3500  and  a 
few  hundred  dollars  of  personal  rights.  The  interest  of  his  minor 
children  in  the  said  lot  was  suggested.  T.  Lafon  was  appointed  syndic; 
but  the  property  was  not  sold  until  May,  1865,  when  P.  Halpin  pur- 
chased it  at  sheriff's  sale  for  $2440,  and  in  December  following  he  sold 
it  to  the  defendant. 

In  March,  1861,  William  Phelan  filed  a  petition  in  the  Second  Dis- 
trict Court,  setting  out  community  debts  to  about  $3000,  alleging  the 
necessity  of  selling  said  property  to  pay  them,  and  praying  for  a  family 
meeting  to  fix  the  terms  of  sale;  and  in  February,  1862,  upon  the 
advice  of  a  family  meeting,  he  was  authorized  by  the  said  court  as 
tutor  to  sue  for  a  partition  of  said  property,  and  suit  was  instituted 
for  the  purpose  against  the  syndic,  but  not  prosecuted. 

The  defendant  and  the  warrantors  excepted  that  the  petition  shows 
no  cause  of  action,  in  that  it  is  not  shown  that  the  community  between 
plaintiffs'  father  and  mother  has  been  settled,  nor  that  any  thing  re- 
mained after  paying  the  debts  thereof,  nor  that  plaintiffs  have  been  put 
An  possession  of  their  mother's  estate.    Answers  were  filed,  setting  up 
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general  and  special  defenses,  and  the  exceptions  were  referred  to  tbe 
trial  on  the  merits.  After  hearing  evidence  the  coart  a  qua  maintained 
the  exception  that  plaintiffs  have  no  cause  of  action,  because  they  Iistb 
not  shown  that  the  community  between  their  father  and  mother  has 
been  settled. 

This,  as  a  defense,  seems  to  be  sustained  by  the  authority  of  Lawson 
V.  Ripley,  17  La.  247,  where  it  was  hel4  that  the  representatives  of  » 
deceased  wife,  although  their  distinct  interest  to  the  community 
attaches  at  the  dissolution  of  the  marriage,  subject  to  tbeir  right  to 
renounce  and  to  be  exonerated  from  the  payment  of  the  community 
debts,  have  nothing  to  claim  out  of  the  acquets  and  gains,  until  such 
debts  are  paid  or  liquidated.     See  also  I  R.  378 ;  7  R.  404 ;  2  An.  90. 

We  do  not  think  the  authorities  relied  on  by  the  plaintiffs  establish  & 
different  doctrine  or  maintain  their  right  of  action  under  the  circum- 
stances of  this  case. 

Judgment  affirmed. 


No.  3019. 
H.  C.  MiLLAUDON  V.  Mrs.  Widow  Carson. 

Where  a  suit  was  bronght  against  a  wife  after  her  huabaDd's  death,  od  a  promissory  note 
made  by  said  wife  and  her  husband  in  aolido,  and  secured  by  a  mortgage  on  property 
standing  in  the  name  of  the  wife,  but  purchased  during  the  existence  of  the  commooity; 

Hsld— That  she  could  not  bind  herself  with  her  husband  by  borrowing  money  to  pay  for 
said  community  property. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  Trial  by  jury.  John  8.  Tally,  for  plaintiff  and  appellee. 
James  Qraham  and  W,  B.  Hyman,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  on  a  promissory  note  made  by  tbe 
defendant  and  her  husband  in  solido,  and  secured  by  ^  mortgage  on 
property  standing  in  the  name  of  the  wife,  but  purchased  during  the 
existence  of  the  community. 

The  husband  had  died  when  this  suit  was  instituted ;  the  wife  alone 
was  sued,  and  there  was  judgment  against  her  personally  for  the 
amount  of  the  note  and  recognizing  the  mortgage.  This  note  was  a 
community  debt.  It  was  proved  that  the  amount  for  which  judgment 
was  rendered  against  her  had  been  used  in  paying  the  price  due  on  the 
purchase  of  the  property  aforesaid,  and  it  is  therefore  contended  that 
the  debt  inured  to  her  separate  benefit.     This  is  not  correct. 

The  property  purchased  during  the  marriage  was  community,  and 
she  could  not  bind  herself  with  her  husband  by  borrowing  money  to 

pay  for  it. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  ol 
the  defendant  with  costs  in  both  courts. 
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State  ex  reL  Caballero  v.  Judge  of  the  Second  District  Court,  parish  of  Orleans. 

No.  4681. 

'•State  ex  rel.  Jose  M.  Caballero  v.  Judge  op  the  Second  District 

Court,  Parish  of  Orleans. 

A  writ  of  prohibition  will  only  be  issued  in  aid  of  the  appellate  jurisdiction  of  this  court.  It 
is  not  necessary,  where,  on  the  judgment  being  rendered  iu  the  court  below,  the  case  can 
be  b "ought  before  this  court  for  review,  and  the  question  of  jurisdiction  be  decided. 

APPLICATION  for  a  writ  of  prohibition,  to  be  issued  to  A.  L.  Tissot, 
judge  of  the  Second  District  Court,  parish  of  Orleans.  George  L, 
JBHghtf  for  tlie  application  on  behalf  of  Mrs.  Conte. 

Ludeling,  C.  J.  This  is  an  application  lor  a  writ  of  prohibition 
against  the  judge  of  the  Second  District  Court  of  the  pariah  of 
Orleans,  on  the  ground  tliat  the  court  is  without  jurisdiction  to  try  the 
case.  We  have  heretofore  frequently  said,  that  this  writ  will  only  be 
issued  in  aid  of  our  appellate  jurisdiction.  The  writ  is  not  necessary 
iu  this  case.  When  the  judgment  shall  have  been  rendered  in  the 
case,  it  can  be  brought  before  this  court  for  review,  and  the  question 
of  jurisdiction  can  then  be  decided. 

It  is  therefore  ordered  that  the  application  for  the  writ  be  refused, 
with  costs  against  the  relator. 


No.  4344. 
State  of  Louisiana  v.  Edward  Kelly,  alias  Jack  Toby. 

*  The  statute  of  Louisiana  authorizinj;  prosecutions  by  the  District  Attorney  on  information  is 
not  in  conflict  with  the  fifth  amendment  to  the  constitution  of  the  United  States,  which 
declares  "  tliat  no  person  shall  be  held  to  answer  for  a  capital  or  other  infamous  crime, 
unless  on  a  presentment  or  indictment  by  a  grand  Jury."  The  restriction  by  this  amend- 
ment has  no  application  to  State  courts. 
TVhere  the  accused,  on  his  being  brought  to  the  bar  in  the  custody  of  the  sherifiE^  is  ready  for 
his  trial,  it  is  to  be  presumed  that  if  he  has  no  counsel  and  does  not  ask  the  court  to 
assign  him  one,  he  choo»o8  to  bo  hoard  iu  his  own  defense. 

'.The  fact  that,  on  his  application  for  a  new  trial,  he  stated  that  he  was  without  counsel  and 
was  thus  unable  to  defeud  himsolf,  is  no  reason  why  this  court  should  reverse  the  judg> 
ment  which  was  based  upon  the  verdict  of  a  jury. 

'"When  the  offense  with  which  the  prisoner  was  charged  consisted  in  his  having  entered  a 
ve-ssel  in  the  day  time  with  intent  to  steal,  it  was  not  necessary  that  the  information 
should  have  recited  and  described  the  precise  article  which  he  intended  to  steal.  It  is 
sufficient  if  the  indictment  is  drawn  up  in  accordance  with  the  statute  on  this  subject. 
R.  S.  section  854. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Abelly  J. 
Criminal  case.   JEdward  Kelly ,  in  propria  persona,  appellant.   Simeon 
JBelden,  Attorney  General,  for  the  State. 

Morgan,  4-     TJie  defendant  has  appealed  from  the  judgment  ot  the 

district  court,  which  sentences  him  to  three  years'  imprisonment  at 

bard  labor  in  the  penitentiary,  he  having  been  found  guilty  of  entering 

.  a  vessel,  in  the  day  time,  with  intent  to  steal.     The  proceedings  against 

.him  were  by  information  of  the  district  attorney.     The  counsel  ap- 
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pointed  by  this  coart,  at  his  request,  assigns  for  error  to  appellani^s 
prejudice,  and  apparent  upon  the  record: 

First — That  the  constitution  of  the  United  States  (fifth  amendmeot)' 
provides  that  no  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime,  unless  on  a  presentment  or  indictment  by  a  grand 
jury,  and  he  contends  that  inasmuch  as  he  has  been  convicted  of  an 
infamous  crime,  under  the  sixth  act  of  the  State  constitution,  which 
provides  that  prosecutions  shall  be  by  indictment  or  information,  and 
the  977th  article  of  the  Revised  Statutes,  which  provides  that  proseca- 
tions  for  offenses  not  capital  may  be  by  information,  with  the  consent 
of  the  court  first  obtained,  the  proceeding  was  in  violation  of  tlie  third 
article  of  the  constitution  of  the  United  States  above  referred  to,  and,, 
consequently,  that  his  conviction  was  unlawful. 

This  objection  has  been  settled  by  former  adjudications  of  this  conrt. 
In  the  case  of  the  State  t;.  Jackson  et  al.  we  held  that  the  statute  of 
the  State  of  Louisiana  authorizing  prosecutions  by  the  district  attorney 
on  information  is  not  in  conflict  with  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  which  declares  **  that  no  person  shall 
be  held  to  answer  for  a  capital  or  other  infamous  crime,  unless  on  a 
presentment  or  indictment  by  a  grand  jury."  The  restriction  by  this- 
ameudment  to  the  constitution  of  the  United  States  has  no  application 
to  State  courts.    21  An.  574. 

Second — The  second  error  he  assigns  is  that  when  the  appellant  was 
arraigned  and  plead  not  guilty,  he  was.  not  asked  by  the  court  whether 
he  was  provided  with  counsel,  and  although  notified  of  the  fact,  in  the 
motion  for  a  new  trial,  that  he  was  unable  to  make  his  defense  hy 
counsel  learned  in  the  law,  the  court  even  then  assigned  him  no  coun- 
sel to  undertake  his  defense. 

The  sixth  article  of  the  constitution  of  the  State  secures  to  every 
person  charged  with  crime  the  right  of  being  heard  by  himself  or 
counsel.  But  we  do  not  understand  that  counsel  can  be  forced  upon 
him.  He  has  the  right  to  be  heard  by  himself,  and  inasmuch  as  when 
brought  to  the  bar  in  the  custody  of  the  sheriff,  as  appears  from  the 
record,  he  was  ready  for  his  trial,  we  must  presume  that  if  he  had  no 
counsel,  and  did  not  ask  the  court  to  assign  him  one,  he  chose  to  he 
heard  in  his  own  defense.  The  fact  that  in  his  application  for  a  new 
trial  he  stated  that  he  was  without  counsel,  and  was  thus  unable  to 
defend  himself,  is  no  reason  why  this  court  should  reverse  the  judg- 
ment which  was  based  upon  the  verdict  of  a  jury. 

Third — The  third  error  assigned  is  that  the  information  does  not 
recite  when,  where  or  what  the  accused  intended  to  steal;  and  that, 
as  the  act  charged  against  him  is  criminal  only  from  the  intent,  the 
intention  should  have  been  stated  in  the  information  specifically,  afr' 
essential  to  and  involving  the  very  existence  of  the  crime. 
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The  offense  consists  in  the  prisoner  having  entered  a  vessel  in  the 
daytime  with  intent  to  steal,  and  the  indictment  is  drawn  up  in  accord- 
ance with  the  statute  npon  this  sabject.  E.  S.,  sec.  854.  The  law  does 
not  say  that  the  precise  article  which  he  intended  to  steal  shall  be 
described.  Indeed,  this  would  be  impossible.  The  punishment  is  for 
the  commission  of  the  offense.  This  is  a  question  of  fact,  and  whether 
or  no  the  evidence  justifies  the  finding  of  the  jury  we  are  precluded 
from  considering. 

Judgment  affirmed. 


No.  2914. 
Olympb  de  La  Grange  v.  Southwestern  Telegraph  Comfant. 

Where  the  action  is  to  make  a  telegraph  company  reaponsible  for  lo^s  on  goods,  resnlting- 
firom  error  In  a  telegraphic  message,  the  prescription  of  one  year  does  not  apply.  Thi» 
action  arises  ex  eontraetu,  and  not  ex  d^icto. 

Where  it  is  contended  that  the  defendants  are  not  the  first  carrier  or  contractor,  and  that  it 
is  not  proved  that  the  error  in  the  transmission  occurred  on  defendants'  line,  on 
whose  printed  blanks  there  is  express  provision  for  non-liability  for  the  default  of  other 
companies; 

Held — That,  whether  first  carrier,  or  not,  it  was  peculiarly  within  their  power,  and  was  their 
dnty,  to  make  the  proof  here  suggested,  if  necessary. 

Defendants  were  engaged  in  the  business  of  transmitting  messages  to  and  from  varioua 
points  in  the  country,  and  found  it  to  their  interest,  if  not  a  necessity,  to  effect  such 
mutual  arrangements  with  other  companies,  without  any  consultation  with  the  partiea 
who  might  use  the  telegraph.  It  was  in  their  power  to  show  that  the  message  delivered 
by  them  to  plaintiff  was  precisely  the  same  one  received  by  them  from  another  line,  and 
thus  throw  the  responsibility  npon  the  other  company,  in  case  it  should  be  held  to  be  a 
correct  legal  principle,  that  one  of  two  or  more  connecting  companies  may  thus  be 
relieved  from  liability. 

The  proposition  that  the  defendants  are  liable,  if  at  all,  only  in  case  the  message  is  repeated 
as  contained  in  the  printed  conditions,  can  be  invoked  only  against  the  sender  of  the- 
message,  if  agunst  any.  The  receiver  can  be  guided  or  informed  solely  by  what  ia 
delivered  to  him,  and  has  no  opportunity  to  agree  npon  any  such  condition  before 
delivery. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumont^ 
J.  W.  H.  Hunt,  for  plaintiff  and  appellee.  Semmea  (&  Mott,  for 
defendants  and  appellants. 

Howell,  J.  This  is  au  action  to  make  the  Southwestern  Telegraph 
Company  responsible  for  loss  on  goods,  resulting  from  error  in  a 
telegraphic  message. 

The  material  facts  are,  that  a  Mrs.  Tayloe,  at  Demopolis,  Alabama,, 
telegraphed  to  plaintiff,  in  New  Orleans,  to  send  to  her  immediately,. 
by  express,  to  Macon  Station,  Alabama,  certain  yaluable  goods,  which 
were  needed  on  a  particular  day.  The  dispatch  delivered  by  defend* 
ants  directed  the  goods  to  be  sent  to  Marion  Station,  Alabama,  and  in 
consequence  were  never  received  by  Mrs.  Tayloe,  but  after  some 
months  they  were  returned  by  the  express  company  and  tendered  to- 
plaintiff,  at  whose  instance  they  were  examined  by  experts,  and  the 
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damage  fixed  at  $1250,  for  wbicb  she  obtained  judgment,  and  the 
defendants  appealed.  It  appears  that  a  different  and  distinct  company 
transmitted  the  message  from  Demopolis,  Alabama,  to  Meridian,  Mis- 
sissipin,  whence  ilie  defendant  company  forwarded  it  to  New  Orleans, 
and  delivered  it  to  the  plaintiff. 

The  first  question  is  as  to  the  prescription  of  one  year,  interposed 
by  defendants. 

The  action,  in  our  opinion,  arises  ex  contractu  and  not  ex  delicto.  The 
defendants  hold  themselves  out  to  the  public  as  being  ready  to  trans- 
mit for  hire  messages  for  individuals  and  to  deliver  faithfully  to  others 
such  messages  as  are  intrusted  to  them.  They  make  themselves  the 
ageuts  of  both  the  sender  and  receiver,  and  their  failure  in  their  as- 
sumed duties  creates  an  obligation  in  favor  of  the  one  who  may  be 
thereby  injured.  See  35  Penn.  R.  298.  It  may  and  often  does  occur 
that  the  party  to  whom  the  message  is  addressed  is  the  ouly  one  whose 
interests  are  involved,  and  wlio  is  to  pay  the  fee.  In  such  case  he  is 
the  one  in  reality  with  whom  the  contract  is  made. 

The  prescription  of  one  year  does  not  apply. 

It  is  next  contended  that  the  plaintiff  by  her  negligence  has  con- 
tributed to  the  injury  complained  of  and  can  not  recover. 

The  evidence  does  not  sustain  this  defense.  The  plaintiff  sent  the 
goods  in  accordance  with  the  instructions  received  by  her,  and  there 
was  nothing  to  suggest  to  her  any  error  or  to  impose  on  her  the  obliga- 
tion to  provide  against  the  mistake  or  negligence  of  the  defendants. 
The  goods  passed  from  her  control,  and  before  they  were  put  within 
her  reach,  the  damage  was  incurred  without  her  fault  or  agency. 

It  is  contended  further,  that  the  defendant  is  not  the  first  carrier  or 
•contractor,  and  it  is  not  proved  that  the  error  in  the  transmission 
occurred  on  defendants'  line  from  Meridian  to  New  Orleans,  and  being 
delivered  on  their  printed  blanks,  there  is  express  provision  for  non- 
liability for  the  default  of  other  companies. 

It  seems  clear  to  us  that  whether  first  carrier  or  not,  it  was  peca- 
liarly  within  the  power,  and  was  the  duty  of  the  defendants  to  make  the 
proof  here  suggested,  if  necessary.  They  were  engaged  in  the  business 
of  transmitting  messages  to  and  from  various  points  in  the. country,  and 
found  it  to  their  interest,  if  not  a  necessity,  to  effect  such  mutual 
arrangements  with  other  companies  as  would  enable  them  to  success- 
fully conduct  such  business,  and  this  without  any  consultation  with  the 
parties  who  might  use  the  telegraph.  It  was  in  their  power  to  show 
that  the  message  delivered  by  them  to  plaintiff  was  precisely  the  one 
received  by  them  at  Meridian,  and  thus  throw  the  responsibility  upon 
the  otlier  company,  if  it  be  a  correct  legal  principle,  that  one  of  two 
or  more  connecting  companies  may  thus  be  relieved  from  liability,  a 
question  which  it  is  unnecessary  now  to  decide. 
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The  propositiou  that  the  defendants  are  liable,  if  at  all,  only  in  case 
the  message  is  repeated  as  contained  in  the  printed  conditions,  can  be 
invoked  only  against  the  sender  of  the  message,  if  against  any ;  for 
is  his  message,  his  language  that  is  to  be  transmitted,  and  it  is  only 
known  to  the  receiver  when  delivered  and  as  delivered.  He  is  to  be 
guided  or  informed  by  what  is  delivered  to  him,  and  he  has  no  oppor- 
tunity to  agree  upon  any  such  condition  before  delivery. 

The  plaintiff  sent  her  goods  according  to  the  directions  contained  in 
the  telegram  delivered  to  her  by  the  defendants,  and  by  their  fault,  or 
that  ot  those  for  whom  and  with  whom  they  were  bound,  she  lost  the 
sale  of  them,  and  a  loss  by  depreciation  in  value  was  the  consequence. 
For  this  we  think  the  defendants  are  directly  responsible. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4668. 
0.  L.  Blanchard  v.  Maximilian  Kenison. 

Where  the  oladm  of  plaintiff  was  for  about  |478,  principal  and  interest,  at  the  institution  of  tiie 
snit,  and  was  alleged  to  be  the  hire  paid  in  advance,  nnder  a  charter  party,  for  a  steam- 
boat, which  was  lost ;  and  where  the  defendant  reconvened,  claiming  $10,300 ;  the  valne 
of  the  boat ; 

Held — That  the  motion  to  dismiss  the  appeal  for  want  of  Jurisdiction,  mast  prevail.  The  real 
matter  in  dispute  is  less  than  1500.  The  char  er  party  is  not  the  matter  in  dispute.  The 
demand,  it  is  true,  grows  out  of  the  charter  party,  but  it  is  simply  to  recover  back  a  cer- 
tain sum  paid  under  the  provisions  of  the  charter  party ;  and  the  right  to  recover  back, 
as  alleged,  springs  from  a  cause  outside  of  the  charter  party,  and  the  existence,  or  valid- 
ity, or  the  enforcement,  of  the  charter  party,  is  not  involved  in  plaintiff's  demand. 

Besides,  no  appeal  has  been  taken  in  relation  to  the  reconventional  demand. 

APPEAL  Irom  the  Fourth  District  Court,  parish  of  Orleans.  Lynohy 
J.  Bentinek  Egan,  for  plaintiff  and  appellee.  Randolph,  Single- 
ion  dc  Browne,  for  defendant  and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal,  for  want  of 
jurisdiction. 

The  claim  of  plaintiff  and  appellee  is  for  about  $478,  principal  and 
interest,  at  the  institution  of  suit,  and  is  alleged  to  be  the  hire,  paid  in 
advance,  under  a  charter  party,  for  a  steamboat,  which  was  lost.  The 
defendant  reconvened,  claiming  $10,200,  the  value  of  the  boat.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  for  the  sum  claimed,  and  dis- 
missing the  demand  in  reconvention.  The  defendant  was  allowed  a 
suspensive  appeal  from  said  judgment,  upon  giving  bond,  as  required 
by  law.     He  gave  bond  for  $850. 

The  motion  must  prevail.    The  matter  in  dispute  on  the  principal 

demand  is  less  than  $500,  and  we  have  no  jurisdiction  of  it.    The 

appellant  errs  in  saying  the  charter  party  is  the  matter  in  dispute. 

The  demand,  it  is  true,  grows  out  of  the  charter  party,  but  it  is  simply 
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to  recover  back  a  certain  sum  paid  under  the  provisions  of  the  charter 
party;  and  the  right  to  recover  back,  as  alleged,  springs  from  a  cause 
outside  of  the  charter  party;  and  the  existence  or  validity,  or  the 
enforcement  of  the  charter  party  is  not  involved  in  plaintiff's  demand. 

Nor  can  we  maintain  the  appeal  as  to  the  reconventional  demand,  as 
no  appeal  seems  to  have  been  taken  therefrom. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  with  costs. 

Rehearing  refused. 


No.  3452. 
Jean  Antoinb  Escott  et  als.  v.  City  of  New  Orleans. 

All  the  questions  in  this  suit  were  passed  upon  and  settled  in  the  ease  of  the  heirs  of  Eacoct 
V.  Municipality  Xo.  2.  • 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theard^ 
J.  Lacey,  Butler  <&  Lavisson,  for  plaintiffs  and  appellants.  M.  D, 
Ogden^  for  defendant  and  appellee.  Bandell  Hunt,  for  the  heirs  of 
Livingston,  called  in  warranty. 

Morgan,  J.  We  agree  with  the  judge  of  the  district  court,  that  all 
the  questions  in  this  controversy  have  been  passed  upon,  and  are  set- 
tled by  the  decision  of  this  court  in  the  case  of  the  heirs  of  Elscott  r. 
Municipality  No.  2. 

The  judgment  of  the  district  court  is,  therefore,  affirmed,  with  costs* 

Rehearing  refused. 


No.  4331. 
The  State  v.  Henry  Pbtrie. 

Until  the  Jury  hox  is  exhausted  the  jury  may  be  drawn  therefrom,  even  though  fifteec 
months  have  elapsed  since  the  list  of  jurors  was  furnished  by  the  sheriff. 

The  form  of  indictment  is  sufficient  where  it  fuUy  apprises  the  accused  of  the  crime  vrith 
which  he  is  charged. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.  AMI,  J. 
Criminal  case.  G,  H,  Luzenherg,  District  Attorney,  for  the  State. 
James  C,  Walker,  for  appellant. 

Wyly,  J.  The  defendant  appeals  from  the  judgment  under  whicb 
he  was  sentenced  to  the  penitentiary  during  the  term  of  his  natural  life, 
said  judgment  being  on  an  indictment  for  breaking  and  enteriog  a 
dwelling  house  in  the  night  time  with  intent  to  steal,  and  committiog 
an  actual  assault  upon  a  person  lawfully  in  such  house. 

Until  the  box  is  exhausted  the  jury  may  be  drawn  therefrom,  even 
though  fifteen  months  have  elapsedsincethelistof  jurors  was  furnished 
by  the  sheriff.  The  challenge  to  the  array  was  therefore  properly 
overruled. 
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The  form  of  the  indictment  was  sufficient.  It  fully  apprised  the 
accused  of  the  crime  of  which  he  was  charged.  Revised  Statutes, 
section  850. 

There  are  other  objections  in  the  assignment  of  errors ;  but  they 
are  not  of  a  serious  character.  The  appeal  seems  to  have  been  taken 
for  delay. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2891.  I  »_^ 
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Aa  a  flove^lgn,  the  United  States  is  boand  by  the  limitations  of  the  federal  constitation, 

and,  of  coarse,  it  can  not  appoint  a  jadge  to  a  State  court,  much  less  create  a  State  court 

and  appoint  the  judge  to  administer  it. 
The  Prefiidpnts  representing  the  United  States  in  the  exercise  of  its  sovereign  powers,  could 

not  create  a  court  to  decide  any  civil  controversy. 
This  conid  only  be  done  by  Congress  under  the  limitations  of  the  constitution. 
Bnt,  in  the  exercise  of  war  powers,  the  Unittnl  States  is  not  restrained  by  the  limitations 

which  the  constitution  imposes  on  it  as  sovereign. 
Its  business  as  a  warrior  is  to  conquer,  to  restore  peace  and  to  maintain  the  government,  and 

it  c:in  use  any  means  necessary  to  the  end,  regardless  of  all  restraints,  except  the  law  of 

nations. 
When  the  United  States  captured  the  city  of  New  Orleans  in  1863,  the  civil  government, 

existing  under  the  Coufoderacy,  ceased  to  have  authority.    As  an  incident  of  war  powers, 

the  President  had  the  right  to  establish  civil  government,  to  create  courts  to  protect 

the  lives  and  the  property  of  the  people. 
The  Genei-al  commanding  the  military  forces  of  the  United  States  which  captured  the  city, 

had  the  right  to  establish  the  provisional  court  called  the  Provost  Court,  which  rendered 

tlio  judgment  against  the  plaintiff  in  this  case.    That  court  had  authority,  temporarily, 

to  decide  all  civil  causes. 
The  plaiotiff,  who  paid  under  protest  a  judgment  rendered  by  a  competent  court,  established 

by  t^e  United  States  in  the  exercise  of  its  war  i>ower8  after  the  capture  of  New  Orleans, 

has  no  cause  of  action  against  its  judgment  creditor  for  the  money  paid  in  pursuance  of 

the  decree  of  that  ocart,  and  that  judgment  is  validated  by  article  149  of  the  constitution 

of  this  State. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.    Bandolphf  Singleton  dt  Browne  and  T,  H,  Kennedy,  for  plaintiff 

and  appellant.    Lea,  Finney  <&  Miller^  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiff  sues  to  recover  $1.30,000  which  it  paid  to 
the  defeodant  under  a  judgment  of  the  Provost  Court  established  by 
General  Butler,  in  this  city,  in  May,  1862. 

The  payment  was  made  under  the  following  protest : 

'*  Union  Baok  v.  Mechanics'  and  Traders'  Bank. — Provost  Court. — 
The  Mechanics  and  Traders'  Bank  having  been  condemned  by  judg- 
ment of  this  court  to  pay  to  plaintiff  $130,000  in  currency,  and  being 
thus  compelled  to  pay  said  amount  of  said  judgment,  the  said  bank 
pays  the  same  under  the  protest  that  the  said  judgment  is  illegal  and 
void,  because  the  court  had  no  jurisdiction  of  the  case. 

(Signed)  WALTER  G.  ROBINSON. 

Attest :  J.  £.  Bbrxard." 
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'*  The  moDey  was  paid  in  my  presence  under  the  above  protest. 

(Signed)  J.  M.  BELL,  Provost  Judge. 

July  24,  1862." 

The  important  question  is :  Was  the  judgment  which  the  plaintiff 
was  compelled  t-o  pay  an  absolute  nullity,  and  can  he  recover  from  the 
defendant  the  amount  paid  by  reason  of  said  judgment  f 

This  raises  the  question  whether  General  Butler  had  the  nght  after 
the  capture  of  the  city,  in  May,  1862,  to  appoint  a  judge  to  try  civil 
cases.  If  he  had  this  right,  the  judgment  was  not  an  absolute  nullity, 
and  the  amount  paid  by  the  plaintiff  can  not  be  recovered. 

Tf  the  judge  had  the  right  to  hear  and  determine  the  case,  the  plain- 
tiff can  not  recover  the  money  paid  in  satisfaction  thereof,  even  thongh 
it  be  conceded  that  there  was  not  sufficient  proof  to  authorize  the 
judgment,  or  that  the  debt  was  for  confederate  money. 

As  a  sovereign  the  United  States  is  bound  by  the  limitation^  of  the 
constitution,  and,  of  course,  it  can  not  appoint  a  judge  to  a  State  court, 
much  less  create  a  State  court  and  appoint  the  judge  to  administer  it. 

The  President  representing  the  United  States,  in  the  exercise  of  its 
sovereign  powers,  could  not  create  a  court  to  decide  any  civil  contro- 
versy. This  could  only  be  done  by  Congress  under  the  limitations  of 
the  constitution.  But  in  the  exercise  of  war  powers,  the  United  States 
is  not  restrained  by  the  limitations  which  the  constitution  imposes  on 
it  as  a  sovereign.  Its  business,  as  a  warrior,  is  to  conquer,  to  restore 
peace,  and  to  maintain  the  government }  and  it  can  use  any  means 
necessary  to  that  end,  regardless  of  all  restraints,  except  the  law  of 
nations. 

Under  the  constitution  the  United  States  has  the  right  to  make  war, 
to  raise  and  support  armies  and  navies,  to  suppress  insurrections  and 
repel  invasions.  The  measures  to  be  taken  in  carrying  on  war  and  to 
suppress  insurrections  are  not  defined ;  and  the  decision  of  all  such 
questions  is  in  the  discretion  of  the  government  to  whom  these  powers 
are  confided  by  the  constitution. 

When  the  United  States  captured  the  city  of  New  Orleans  in  1862, 
the  civil  government  existing  under  the  Confederacy  ceased  to  have 
authority.  As  an  incident  of  war  powers  the  President  had  the  right 
to  establish  civil  government,  to  create  courts  to  protect  the  lives  and 
the  property  of  the  people.  This  was  expressly  decided  in  the  case  of 
the  Grapeshot,  9  Wallace  129. 

The  question  is,  had  the  general  commanding  the  military  forces  of 
the  United  States  which  captured  the  city  the  right  to  establish  the 
provisional  court,  called  the  Provost  Court,  which  rendered  the  judg- 
ment against  the  plaintiff?  We  are  of  the  opinion  that  he  had. 
This  was  an  exercise  of  tlie  war  powers  of  the  United  States,  presum- 
ably with  the  consent  and  authorization  of  the  President,  the  com- 
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mander-in-chief ;  and  of  the  propriety  of  the  exercise  of  these  powers 
we  are  not  the  judges.  The  decision  of  all  such  questions  rests  wholly 
with  those  to  whom  the  war  powers  were  confided  by  the  constitution. 
Finding  no  limitation  in  the  constitution  upon  the  exercise  of  war 
powers  by  the  Congress  and  the  President,  this  court  can  not  decide 
that  the  President  was  without  authority  to  confer  the  power  upon 
General  Butler,  which  lie  presumably  did,  to  establish  the  Provost 
Court  and  to  appoint  Judge  Bell,  with  authority,  temporarily,  to  decide 
all  civil  causes,  including  the  one  now  complained  of. 

In  New  Mexico  during  the  war,  General  Kearny,  commanding  the 
military  forces  of  the  United  States,  organized  a  provisional  govern- 
ment, and  not  only  established  inferior  and  superior  courts,  but  also 
ordained  a  code  of  laws ;  and  the  Supreme  Court  of  the  United  States 
recognized  and  sustained  his  right  to  do  so.  See  the  case  of  Leiten- 
dorfer  v.  Webb,  20  Howard  176  3  also  Cross  v.  Harrison,  16  Howard 
164 ;  Burke  t*.  Fregre,  22  An.  629 ;  and  Lanfear  v.  Mestier,  18  An.  497 ; 
also  Wilcox  V.  Jackson,  13  Peters  498. 

The  plaintiff,  therefore,  who  paid  a  judgment  rendered  by  a  compe- 
tent court,  established  by  the  United  States  in  the  exercise  of  its  war 
powers,  the  only  authority  competent  to  organize  a  court  in  this  city 
at  the  time,  has  no  cause  of  action  a^rainst  its  judgment  creditor,  the 
defendant,  for  the  money  paid  in  pursuance  of  the  decree  of  that  court. 
The  United  States  had  authority  to  establish  this  court;  and  the  judg- 
ment is  validated  by  article  149  of  the  constitution  of  this  State. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
defendant  be  affirmed  with  costs. 

Rehearing  refused. 

^Writ  of  error  to  the  United  States  Supreme  Court  granted  by  Justice  Bradley  and  filed  ou 
the  t-w^enty-fourth  of  September. 


No.  4607. 

CixY  OF  New  Orleans  v.  Mechanics  and  Traders'  Insurance 

Company. 

lixe*  syllabus  in  the  following  case,  the  city  of  New  Orleans  v.  Crescent  Mutual  Insurance 
Company,  No.  4485,  is  applicable  to  the  present  one ;  the  two  cases  being  identical. 

AI^FEAL  from  the  Superior  District  Court,  parish  of  Orleans.     Haw- 
kins, J.     George  S.  Lacey,  City  Attorney,  for  plaintiff  and  appellee. 
J^,    14^.  Huntington  and  J.  Livingston,  for  defendants  and  appellants. 

Morgan,  J.    This  case  is  identical  with  the  case  of  the  same  plaintiff 
17.  tbe  Crescent  Mutual  Insurance  Company. 

For  the  reasons  therein  assigned,  it  is  ordered,  adjudged  and  decreed 
tbB,t  tlie  judgment  appealed  from  be  affirmed,  with  costs. 
Seliearing  refused. 
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No.  4485. 
City  of  New  Orleans  v.  Crescent  Mutual  Insurance  Company. 

There  is  no  law  which  requires  tliat  the  tax  bills  or  receipts  shall  be  signed  by  the  Adminis- 
trator of  Finance  of  the  city  of  New  Orleans,  or  that  stamps  should  be  affixed  to  them. 
It  is  not  necessary  that,  in  the  Judgment  enforcing  the  payment  of  the  tax  bills,  there  should 
be  specifications  separating  the  amount  assessed  on  real  estate  fh>m  the  assessment  on 
merchandise,  capital  and  money  at  interest.    It  is  sufficient  that  this  should  be  done  in 
the  tax  bills  on  which  the  judgment  is  predicate.!. 
It  was  a  sufficient  publication,  and  such  as  was  required  by  the  law,  where  it  was  proved 
that  the  notices  to  taxpayers  were  published  at  least  four  times  in  the  New  Orleans 
Republican,  to  wit :  on  the  twenty>second,  twenty-seventh  and  thirtieth  of  August,  uid 
on  the  nineteenth  of  September,  1872.    It  was  not  necessary  that  there  should  have  been 
further  evidence  of  the  ordinances^  Nos.  1497  and  1498,  tiian  there  is  in  the  record. 
The  offering  in  evidence  of  the  several  papers  in  which  the  notice  of  publication  was  made, 

and  the  subsequent  filing  of  them,  was  sufficient  to  establish  what  the  law  required. 
The  delault  taken  on  the  fifth  of  November,  1872,  and  confirmed  on  the  twentieth  of  same 

month,  was  in  conformity  witli  law. 
The  law  relating  to  city  taxes  does  not  require  the  notices  to  be  published  for  thirty  days, 
It  only  declares  that  no  judgment  shall  be  rendered  until  after  thirty  days'  notiee,  the 
notice  to  be  thrice  published. 
The  return  of  the  service  of  judgment  by  the  sheriff  was  not  vitiated  by  his  calling  it  in 
said  return  a  torit  of  judgment,  nor  was  it  indispensably  necessary  that  the  copy  of  tha 
judgment  should  have  contained  the  signature  of  the  judge ;  nor  was  it  aacramental 
that  the  clerk  should  have  mentioned  that  the  judge  had  signed  the  judgment.    AH 
that  was  required  was  notice  of  the  judgment,  and  the  certificate  of  the  clerk  that  the 
judgment  was  rendered  was  sufficient. 
The  city  ordinances  Nos.  1261,  1262,  1272  of  December,  1871,  do  not  make  the  a^^gate  taxa- 
tion exceed  two  per  cent.,  and  this  objection,  so  tar  as  these  ordinances  are  concemed, 
can  not  be  maintained. 
An  ordinance  of  the  City  Council  of  New  Orleans  can  not  be  questioned  with  regard  to  its 
being  in  contravention  of  an  article  of  the  constitution.    The  question  with  reference  to 
the  validity  of  its  ordinances  is  to  be  tested  by  the  sanction  which  it  has  from  the  Le^- 
lature  to  perform  such  acts,  and  in  such  cases  the  point  to  be  determined  is  not  whether 
any  particular  ordinance  is  contrary  to  the  constitution,  but  whether  it  is  permitted  by 
an  act  of  the  Legislature.    The  question  would  then  arise  whether  the  law  of  the  Leg^ 
lature  under  which  the  Council  acted  was  constitutional  or  not. 
Th<^  city  ordinance  of  the  nineteenth  December,  1871,  and  the  ordinance  of  the  30th  Decem- 
ber of  the  same  year,  are  not  in  violation  of  the  act  of  tlie  sixteenth  of  Marcb,  1870 
section  18,  which  provides  that  the  Common  Council  of  New  Orleans  shall,  once  at  a 
regular  meeting  in  the  month  of  December,  and  not  oftener,  in  each  and  every  year,  lay 
an  equal  and  uniform  tax,  etc.,  etc. 
The  ordinance  of  the  City  Council,  seventh  Hay,  1872.  levying  a  third  tax  in  addition  to 
tliose  levied  by  the  ordinances  of  the  nineteenth  and  thirtieth  December,  1871,  is  not 
contrary  to  the  statute  which  provides  that  taxes  shall  only  be  levied  once  a  j'ear  in  tlio 
month  of  December,  because  said  ordinance  resta  on  the  act  of  the  twenty-fourth  April, 
187s2,  which  authorizes  the  levying  of  said  tax  on  an  estimate  to  be  made  from  the  tax 
rolls  of  1871.    The  objection  that  this  act  is  unconstitutional  because  retrospective  is 
its  effect  can  not  be  maintained. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Tk^rd^ 
J.     George  S.  Lacey,  city  attorney,  for  plaintiff  and  appellee.    M, 
M,  Cohen,  for  defendant  and  appellant. 

MonoAN,  J.  Delftndants  appeal  from  a  judgment  by  default,  ren- 
dered against  them,  assign  several  errors  in  the  proceedings  and  judg- 
ment, apparent  on  the  face  of  the  record,  and  founded  on  law. 

First— His  first  assignment  of  error  is,  that  the  Administrator  of 
Finance  has  not  signed  the  tax  bills. 
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We  do  not  find  any  law  which  requires  that  these  bills  shall  be 
«igned  by  the  Administrator  of  Finance. 

Second — There  is  no  stamp  on  either  bill  or  receipt. 

We  do  not  think  that  this  was  necessary. 

Third — The  judgment  lacks  specification.  By  this  he  means  that 
the  amount  assessed  on  real  estate  is  not  separated  from  the  assess- 
ment on  merchandise,  capital,  and  money  at  interest. 

We  do  not  find  that  the  law  requires  that  the  judgment  should  be 
made  up  of  different  parcels.  It  is  sufficient  that  the  property  be  sep- 
arated on  the  tax  bill.     This  was  done. 

Fourth — There  was  no  sufficient  proof  of  publication. 

Section  nine  of  the  amended  city  charter  provides,  that  all  taxes 
imposed  by  the  city  of  New  Orleans,  or  due  to  the  same,  and  not  paid 
on  the  thirty -first  July,  of  each  year,  shall  be  exigible,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  that  date,  upon  thirty  days' 
notice,  by  the  Administrator  of  Finance,  during  which  delay  there 
shall  be  three  publications  in  the  official  journal. 

It  was  established  by  the  testimony  ot  Chad  wick,  that  the  notices 
-were  published  at  least  lour  times,  iu  the  New  Orleans  Republican,  to 
■wit:  on  the  twenty- second,  twenty- seventh  and  thirtieth  August,  and 
-on  the  nineteenth  September,  i  872 ;  and  the  several  papers  in  which 
the  notice  of  publication  was  made  were  offered  in  evidence,  and 
were  subsequently  filed.  This  we  think  a  sufficient  compliance  with 
4«he  law. 

Fifth — The  publications  were  insufficient.  The  first  publication  was 
on  the  twenty-second  August,  and  the  last  on  the  nineteenth  Septem- 
ber following. 

Default  was  taken  on  the  fifth  November,  1 872,  and  confirmed  on 
tbe  twentieth  of  the  same  month. 

We  do  not  understand  that  the  law  requires  the  notices  referred  to 
shall  be  published  for  thirty  days.  It  says  that  they  shall  be  published 
and  judgment  shall  not  be  pronounced  until  thirty  days  after  notice. 
"We  consider  the  provision  of  the  law  similar  to  the  rules  governing 
citations.  Judgment  by  default  can  not  be  rendered  until  ten  days  after 
-citation,  but  the  citations  are  not  to  be  made  daily ;  one  is  sufficient. 
So  in  the  case  of  city  taxes.  The  law' declares  that  no  judgment  shall 
be  rendered  until  alter  thirty  days  notice,  the  notice  to  he  thrice  pub- 
lished. Here  the  notices  were  published  four  times,  and  the  judgment 
by  default  was  not  rendered  until  some  fifty  days  after  the  first  notice 
"was  published.     This  we  consider  sufficient. 

Sixth — The  notice  of  judgment  is  defective.  The  allegation  in  the 
brief  being  that  sheriff's  return  is  '*  served,  a  true  copy  of  the  within 
\irrit  of  judgment,^'  etc.,  and  tliat  the  copy  of  the  judgment  does  not 
<^oiitain  the  signature  of  the  judge. 


392  SUPREME  COURT  OP  LOUISIANA, 

City  of  Kew  Orleans  y.  Crescent  Mutual  Insurance  Company. 

We  *do  not  see  how  the  sheriff  by  his  retnm  can  vitiate  a  judgment 
simply  beoanse  he  calU  it  a  writ  of  judgment,  nor  do  we  see  that  it 
was  indispensably  necessary  that  the  copy  of  the  judgment  should 
contain  the  signature  of  the  judge.  The  judge,  we  believe,  never  does 
sign  the  copy  of  the  judgment  which  he  renders  against  a  party.  If 
the  argument  means  that  the  clerk  should  have  mentioned  that  the 
judgment  was  signed  by  the  judge,  we  answer  that  this  is  not  sacra- 
mental. What  is  necessary  to  the  defendant  is  notice  of  the  judg- 
ment, and  the  certificate  of  the  clerk  that  the  judgment  was  rendered 
is  sufficient.  If  the  position  assumed  be  correct,  no  judgment  has 
been  rendered  against  him,  and  if  no  judgment  was  rendered  against 
him  there  is  nothing  against  which  he  can  complain,  and  therefore  he 
has  appealed  from  nothing,  and  his  appeal  would  be  dismissed. 

Seventh — The  ordinances  are  void  because  the  aggregate  rate  of  tax- 
ation exceeds  two  per  cent. 

The  ordinances  No.  1261,  1262,  1272,  passed  in  the  month  of  Decem- 
ber, 1871,  do  not  make  the  aggregate  taxation  exceed  two  per  cent.^ 
and  this  objection,  so  far  as  these  ordinances  are  concerned,  can  not 
be  maintained. 

Eighth — Ordinances  No.  1497  and  1498  are  illegal. 
Ordinance  No.  1497  was  adopted  seventh  May,  1872. 
Ordinance  No.  1498  was  adopted  twenty-sixth  April,  1872. 
These  ordinances  are,  it  is  urged,  illegal,  because  they  were  adopted 
(if  they  ever  were  adopted)  long  after  the  date  fixed  by  law  for  the 
assessing  and  levying  of  taxes  in  the  city  of  New  Orleans. 

No  estimate,  it  is  contended,  was  made  for  the  collection  of  taxes 
embraced  in   the  ordinances.     Added  to  the  tax  ordinance  adopted 
December,  1871,  they  show  an  excess  of  taxation  higher  than  the  max- 
imum rate  of  taxation  allowed  by  law,  and  hence  are  in  contravention 
of  prohibitory  laws,  and  are,  therefore,  illegal  and  void ;  and  it  is  far- 
ther contended  that  inasmuch  as  these  ordinances  assess  and  levy  taxes 
upon  the  rolls  of  1871,  they  are  unconstiiutional,  being  violatory  of 
article  110  of  the  constitution,  which  forbids  the  passage  of  laws  hav- 
ing a  retroactive  effect.     We  do  not  know  that  an  ordinance  of  the  City 
Council  of  New  Orleans  can  be  questioned  with  regard  to  its  being  in 
contravention  of  an  article  of  the  constitution.     The  City  Council  is 
the  legislative  body  of  the  corporation.     As  such  it  derives  its  powera 
from  the  Legislature.    It  exists  only  at  the  pleasure  of  the  Legislature. 
Its  powers  are  specifically  defined  and  expressly  limited,  and  it  can  do 
nothing  except  what  it  is  permitted  to  do. 

The  question  with  reference  to  the  validity  of  its  acts  is  to-  be  tested* 
by  the  sanction  which  it  has  from  the  Legislature  to  perform  such  acts, 
and,  in  such  cases,  the  point  to  be  determined  is  not  whether  any  par- 
ticular ordinance  is  contrary  to  the  constitution,  but  whether  it  is  per- 
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mitted  by  an  act  of  the  Legislature.    The  question  would  then  arise, 
whether  the  law  of  the  Legislature  under  which  the  council  had  acted  * 
was,  or  not,  unoonstitutional. 

Bat  it  is  contended  that  the  common  council  are,  by  the  act  No.  164, 
approved  March  20,  1856,  section  42,  allowed  once,  and  not  oftener,. 
in  each  and  every  year,  to  lay  an  equal  and  uniform  tax  upon  all  property, 
real  and  personal,  in  this  city  ^  and  we  are  solicited  to  note  the  word 
"once,*' and  the  words  '*and  not  oftener,  in  each  and  every  year."" 
And  our  attention  is  invited  to  the  act  of  sixteenth  March,  1870,  section 
18,  which  provides  that  the  common  council  of  New  Orleans  shall, 
once,  at  a  regular  meeting,  in  the  month  of  December,  and  not  oftener, 
in  each  and  every  year,  lay  an  equal  and  uniform  tax,  etc.,  etc.  It  is 
urged  upon  us,  that  because,  on  the  nineteenth  December,  187i,  the 
city  passed  one  ordinance,  the  ordinance  passed  afterward,  on  the 
twenty-sixth  December,  1871,  was  contrary  to  the  statute  which  de- 
clares that  the  council  shall  levy  taxes  once  a  year,  in  the  month  of  De- 
cember. We  can  not  give  our  concurrence  to  such  a  proposition.  Under 
the  statute  referred  to,  the  ordinances  fixing  the  rates  of  taxation 
must  be  fixed  in  the  month  of  December,  but  we  do  not  understand 
that  all  the  taxes  of  the  city,  upon  all  the  property  of  the  city,  distrib- 
uting the  taxes  upon  the  various  property  and  the  callings  of  the  citi- 
zens, should  all  be  passed  at  once  and  on  the  same  day.  Such  a  thing 
would  be  impracticable  if  not  impossible.  Certainly  it  would  be 
attended  with  mischief  and  injustice,  for  it  would  be  impossible  for 
any  set  of  men  to  determine  in  one  day,  a  fair  and  equitable  rate  of 
taxation,  to  which  all  the  property,  real  and  personal,  in  the  city,, 
should  be  subjected. 

In  this  same  connection  it  is  contended  that  inasmuch  as  on  the 
seventh  May,  1872,  the  City  Council  passed  another  ordinance  levying 
other  taxes,  the  ordinances  levying  these  taxes  is  contrary  to  the  law 
which  provides  that  taxes  shall  only  be  levied  once  a  year,  in  th& 
month  of  December.  This  proposition  would  be  unanswerable  if  it  were 
not  lor  the  act  of  twenty-sixth  of  April,  1872,  which  authorizes  the 
levying  of  these  taxes,  the  estimate  to  be  made  on  the  tax  rolls  of 
1871.  And  here  comes  in  the  question,  is  this  law  unconstitutional  be- 
cause it  is  retrospective  in  its  operations  ? 

Ninth — Ordinances  Nos.  1497  and  1498  are  not  in  evidence. 

If  this  be  true,  then  we  have  been  considering  an  exhaustive  consti- 
tutional argument  for  nothing.  If  they  are  not  in  evidence  therd  is 
nothing  upon  which  counsel's  argument  can  rest.  Upon  this  point  we 
agree  with  the  City  Attorney  when  he  says  that  the  city,  having  made- 
out  her  bill  of  taxes  under  those  ordinances,  and  having  offered  the 
same  in  evidence,  together  with  proof  of  publication  of  notice  to  de- 
linquent taxpayers,  it  was  the  duty  of  the  court  to  render  judgment  in. 
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favor  of  the  city ;  and  there  being  nothing  in  the  record  to  ghow  error 
an  the  judgment  thus  rendered  it  sljonld  be  affirmed  with  costs. 

The  last  objection  is  that  the  court  is  without  jurisdiction,  and  it  is 
urged  that  when  service  of  notice  is  made  by  publication  the  court 
acquires  no  jurisdiction  until  proper  proof  of  the  publication  of  such* 
notice,  and  of  a  compliance  with  each  of  the  other  requirements  of 
the  statute  is  filed  and  made  to  appear  in  the  record.  This  objection 
bas  already  been  disposed  of,  in  the  opinion  which  we  have  ex- 
pressed with  regard  to  the  third  and  fourth  points  in  appellant^s  brief. 

Counsel  for  the  city  prays  for  damages  on  the  ground  that  the 
appeal  is  frivolous  and  taken  for  delay.  But  we  do  not  agree  with 
him  altogether,  and  so  merely  affirm  the  judgment. 

Judgment  affirmed  with  costs. 
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John  L.  Yule  t;.  Thb  Citt  op  New  Orleans.    Robert  Howes  v, 

the  same.    (Consolidated.) 

The  city  of  Kow  Orleans  is  not  bound  to  indemnify  it«  citizens  for  any  loss  by  Are  occaaioned 
25      394i  by  the  nejeligence  of  the  fire  department.    It  can  not  be  looked  upon  aa  an  tosnror  against 

oo      636j  such  losses. 

There  is  no  contract,  express  or  implied,  between  the  citizens  and  the  city  of  New  Orleans 
to  indemnify  them  for  any  loss  which  may  occur  to  them  by  reason  of  the  bnming  down 
of  their  houses,  except  in  cases  specially  provided  by  law. 
The  Firemen's  Charitable  Association  has  alwajii  been  a  volumtary  one,  its  members  are  not 
paid,  and  the  $126,000  per  annum,  allowed  to  them  out  of  the  city  treaaory,  are  only  a 
subsidy,  to  enable  the  association  to  carry  out  its  objects. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  CooUy, 
J.  H&we  (&  Prentiss  J  JRace^  Foster  <&  Merrick,  for  plaintiffs  and 
appellees.     O.  8.  Lacey,  City  Attorney,  for  defendant  and  appellant. 

Morgan,  J.  Yule  claims  from  the  Firemen's  Charitable  Associution 
and  the  city  of  New  Orleans,  ^ve  thousand  dollars.  Howes  claims 
from  the  same  defendants  thirty-nine  thousand  fire  hundred  dollars. 

They  both  reside  in  the  third  district  of  this  city,  where  they  own 
property.  Their  claitus  rest  upon  the  same  state  of  facts,  and  are 
based  upon  the  same  law.  The  cases  were  consolidated,  and  tried 
together.  There  was  judgment,  against  them  in  so  far  as  the  associa- 
tion is  concerned,  in  their  favor  as  against  the  city — ^Yule  for  $5,000, 
and  Howes  for  $35,000. 

From  these  judgments  the  city  alone  has  appealed. 

The  allegations  in  both  petitions  are  substantially  the  same.  They 
aver  that  on  the  nineteenth  May,  1867,  at  about  the  hour  of  half- 
past  three  P.  M.,  a  fire  broke  out  on  the  square  in  which  their  prop- 
erty is  situated,  but  remote  from  it,  and  that  it  was  all  destroyed. 
They  allege  that  when  the  fire  occurred  nearly  all  the  firemen,  with 
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their  engines  and  hooks  and  ladders,  were,  by  permission  of  the  Com- 
mon Council  of  New  Orleans  and  of  the  Firemen's  Charitable  Associa- 
tion,  at  the  Fair  Grounds,  some  miles  distant  from  their  engine  houses, 
where  by  law  they  should  have  been,  and  where  they  "spent  the  day  in 
feasting,  fun  and  frolic,"  and  they  allege  that  it  was  because  of  the 
absence  of  the  firemen  and  their  engines  that  their  property  was 
destroyed. 

The  ground  upon  which  they  seek  to  make  the  association  and  the 
city  responsible  is  that  the  city  of  New  Orleans  makes  annual  assess- 
ments upon  all  the  real  and  personal  property  in  this  city,  and  collects 
taxes  thereon,  of  which  taxes  they,  the  petitioners,  pay  their  share, 
and  that,  in  consideration  thereof,  the  corporation  of  New  Orleans 
assumes  and  by  law  is  bound  to  protect  all  residents  of  the  city  in  the 
preservation  of  their  property  from  destruction  by  fire.  They  aver  that, 
to  this  end,  the  city  has  sold  the  contract  for  the  extinguishment  of  all 
fires  in  this  city  for  and  during  the  period  of  five  years  from  the  seven- 
teenth December,  1866,  to  the  Firemen's  Charitable  Association  for  the 
sum  of  $120,000  per  annum,  to  be  paid  monthly ;  that  by  the  terms  of 
this  contract  the  association  was  at  all  times  to  have  on  duty  a  certain 
number  of  fire  engines,  attended  by  a  certain  number  of  officers  and 
men  for  each,  ready  at  the  first  alarm  of  fire  to  repair  to  and  extinguish 
the  same. 

The  broad  question  presented  by  the  record  is  whether  or  not  the 
city  of  New  Orleans  is  bound  to  indemnify  its  citizens  for  any  loss  by 
fire,  occasioned  by  the  negligence  of  the  fire  department  f 

We  think  not.  The  city  can  not,  we  think,  be  looked  upon  in  the 
light  of  an  insurer  against  losses  by  fire.  Its  duty  is  to  protect  the 
lives  and  property  of  its  citizens,  as  far  as  in  its  power  lies,  and  to  pro- 
mote their  comfort  and  convenience,  but  it  is  not  to  be  held  respon- 
sible for  losses  by  fire.  True  it  is  that  out  of  the  taxes  collected  from 
the  citizens  $120,000  per  annum  are  paid  to  the  Firemen's  Charitable 
Association.  It  is  also  true  that  this  association,  in  consideration  of 
this  sum,  have  contracted  to  have  always  ready  for  service,  and  prop- 
erly manned,  fifteen  steam  engines,  four  engine  companies,  and  four 
book  and  ladder  companies ;  that  the  chief  engineer  of  the  association 
is  to  have  the  sole  command  at  fires,  and,  in  fact,  that  the  manage- 
ment of  the  fire  companies  shall  be  under  the  control  of  this  associa- 
tion. But  there  is  no  contract  on  the  part  of  the  association  by  which 
they  undertake  to  put  out  all  fires  which  may  occur  in  the  city,  and 
there  is  no  contract,  express  or  implied,  between  the  citizens  of  the 
«ity  and  the  city  by  which  the  city  is  to  indemnify  them  for  any  loss 
which  may  occur  to  them  by  reason  of  the  burning  down  of  their 
houses,  except  in  cases  specially  provided  for  by  statute. 

It  is  true  that  the  city  pays  $120,000  per  annum  to  the  Firemen's 
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Charitable  ABsociation.  and  that  this  Bam  oomeB  from  the  city  treasoiy. 
Bat  this  is  only  a  sabsidy  to  an  association  to  enable  it  to  carry  oat  its 
objects.  The  fire  department  of  this  city  has  always  been  a  voluntary 
one ;  its  members  are  not  paid.  On  the  contrary,  they  have  to  con- 
tribate  to  the  support  of  the  association  oat  of  their  own  pockets,  in 
addition  to  which  they  give  their  services  at  all  fires — services  than 
which  none  can  be  more  meritorioas  or  coupled  with  more  exposure, 
risk  and  danger,  for  nothing.  No  one,  we  believe,  is  paid  by  them, 
except  those  parties  who  have  to  be  constantly  at  the  station  houses, 
such  as  engineers,  hostlers,  etc.,  and  without  this  subsidy  they  could 
not  be  kept  up. 

It  is  also  true  that  the  police  of  the  city  are  paid  by  the  city,  and 
that  it  is  their  duty  to  protect  the  lives  of  its  citizens,  but  we  do  not 
understand  that  the  city  is  responsible  in  damages  for  all  the  crimes 
and  offenses  committed  within  its  limits  because  the  people  are  taxed 
to  pay  the  police. 

The  people  of  the  city  have,  by  common  consent,  allowed  their 
representatives  to  contribute  a  certain  amount  of  money  for  the  pro- 
tection of  their  common  property,  but  it  by  no  means  follows  that 
because  they  have  given  this  much  to  prevent  loss,  if  possible,  they 
must  in  addition,  pay  for  the  losses  which  occur,  for,  after  all  it  is  the 
people  of  the  city  who  have  to  pay.  They  have  paid  enough,  we 
think,  when  they  have  allowed  $120,000  a  year  to  be  contributed  for 
their  common  defense,  and  should  not  be  made  to  pay  for  damages 
which  they  did  not  cause. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants  in  both  cases,  with  costs  of  both 
courts. 


No.  4606. 
State  ex  rel.  Bernard  Datribs  v.  John  Yoist. 

"For  certain  reasons  expressed  in  the  statute  of  1871,  p.  126  of  acts  of  1871,  prescribing  the- 
duties  of  tax  collectors,  the  Governor  is  authorised  to  remove  a  tax  collector  ftom  office. 
The  relator  in  this  ease  having  a  commission  bearing  date  a  month  later  than  the  com- 
mission of  Yoist,  the  presumption  is  that  the  Grovomor  had  cause  for  removal  of  the 
latter,  which  was  effected  by  the  appointment  of  Dayries. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe^ 
Coupee.  HeweSj  J.  Thomas  J.  Cooley  dt  W,  R.  Oooley,  O.  Provostyr 
District  Attorney,  Haralson  i&  Claibome,  for  re.ator  and  appellant 
Edward  Fhillips  and  Hohert  Semple  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  contest  under  the  intrusion  act  between 
the  relator  Dayries  and  the  defendant  Yoist,  each  having  a  commission 
from  the  Grovernor  of  the  State  appointing  each  tax  collector  for  the 
parish  of  Pointe  Coupee. 
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The  commission  of  Dayries  bears  date  subsequent  to  that  of  Yoist. 
For  certain  reasons  expressed  in  the  statute  of  1871  (page  126  of  acts 
of  1871),  prescribing  the  duties  of  tax  collectors,  the  Governor  is 
authorized  to  remove  a  tax  collector  from  office.  The  relator  having  a 
commission  bearing  date  a  month  later  than  the  commission  of  Yoist, 
the  presumption  is  that  the  Governor  had  cause  for  removal  of  the 
latter,  which  was  effected  by  the  appointment  of  Dayries. 

The  judgment  of  the  lower  court  is,  therefore,  erroneous  in  decree- 
ing Yoist  the  legal  tax  collector  and  in  dissolving  the  injunction  with 
damages* 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  that  the  injunction  be  perpetuated,  that  the 
relator,  Bernard  Dayries,  have  judgment  in  his  favor  decreeing  him  to 
be  the  legal  tax  collector  of  the  parish  of  Pointe  Coupee,  and  author- 
ized to  discharge  the  duties  appertaining  thereto,  and  to  receive  the 
emoluments  arising  from  the  said  office. 

It  is  further  ordered  that  defendant  Yoist  pay  all  costs  of  these  pro- 
ceedings. 


No.  4459. 

» 

George  W.  Lee  v.  Christopher  C.  Packard  et  ats. 

"Where  Efflngham  Lawrence  mortgaged  half  of  a  plantation  to  socuro  some  promissory  notes, 
said  mortgage  being  in  faror  of  Caaanave,  or  any  other  future  holder  of  said  notes,  and 
tlie  mortgaged  property  was  subsequently  transferred  to  Packard  et  als.,  who  assumed  to 
pay  the  said  notes  as  part  of  the  price,  and  the  notes  fell  into  the  hands  of  Lee,  who  sued 
out  an  order  of  seizure  and  sale  against  the  property,  which  order  was  injoined  by  Pack- 
ard et  als. ; 

Held— That  on  the  trial  of  the  injunction,  the  court  a  qwi  did  not  err,  in  permitting  Lee  to 
introduce  the  authentic  evidence  upon  which  the  order  of  seizure  and  sale  was  granted  ; 
and  also,  that  the  court  did  not  err,  in  refusing  to  allow  Packard  et  als.  to  introduce  in  evi- 
dence a  letter  of  Effingham  Lawrence,  the  mortgageor,  on  the  ground  of  irrelevancy. 

The  purchaser  of  mortgaged  property  with  the  pact  de  non  alienando,  occupies  no  better  posi- 
tion than  the  mortgageor,  and  can  not  iigoin  the  executory  proceedings,  or  sot  up  any 
defense  whicli  the  latter  could  not. 

Xo  sale  or  partition  of  mortgaged  premises  can  defeat  the  mortgage  previously  existing 
thereon. 

The  purchase  of  the  property  by  Packard  et  als.,  the  stipulations  and  arguments  between 
them  and  the  mortgageor,  and  the  partition  of  the  property  among  themselves,  could  not 
affect  the  rights  of  Lee,  the  holder  of  the  mortgage  notes. 

The  d(  fendants,  Packard  et  als.,  in  partitioning  the  property  among  themselves  and  making 
partial  payment'',  could  not  limit  the  operation  of  the  mortgage  upon  the  whole,  because 
the  mortgage  was  an  indivisible  obligation. 

APPEAL  from  the  Second  Judicial  District  Court,  Parish  of  Plaque- 
mines.   Pardee^  J.     Sambola  dc  DucroSj  for  plaintiff  and  appellee. 
(7.  C,  Packard,  defendant  and  appellant,  in  propria  ;per8ona, 

Wtlt,  J.  In  May,  1869,  Effingham  Lawrence  mortgaged  half  of  a 
plantation  in  the  parish  of  Plaquemines  to  secure  his  six  promissory 
.notes  for  twenty -five  hundred  dollars  each,  said  mortgage  being  in 
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fjftYor  of  Pierre  A.  D.  Casanave,  or  any  fdtare  holder  of  said  notes. 
The  mortgaged  property  was  sabseqaently  transferred  to  the  defend- 
ants, who  assomed  to  pay  the  said  notes  as  part  of  the  price. 

The  notes  fell  into  the  hands  of  the  plaintiff,  who  sued  out  an  order 
of  seizare  and  sale  against  the  property.  Thereupon  the  defendant, 
Christopher  C.  Packard,  brought  this  suit  to  injoin  the  executory  pro* 
ceediDgs.    The  court  dissoWed  the  injunction,  and  he  has  appealed. 

We  think  the  court  did  not  err  in  permitting  Lee  to  introduce  the 
authentic  evidence  upon  which  the  order  of  seizure  and  sale  was 
granted }  and  also  the  court  did  not  err  in  refusing  to  allow  the  appel- 
lant to  introduce  in  evidence  the  letter  of  Effingham  Lawrence,  the 
mortgageor,  on  the  ground  of  irrelevancy.  Therefore  the  bills  of 
exceptions  to  such  rulings  were  not  well  taken. 

The  purchaser  of  mortgaged  property  with  the  pact  de  non  eUienande 
occupies  no  better  position  than  the  mortgageor,  and  can  not  injoin  the 
executory  proceedings,  or  set  up  any  defense  which  the  latter  could 
not.  No  sale  or  partition  of  the  mortgage  premises  can  defeat  the 
mortgage  previously  existing  thereon.  Therefore  the  purchase  of  the 
property  by  the  defendants,  their  stipulations  and  agreements  with 
Lawrence,  the  mortgageor,  and  the  partition  thereof  among  themselves, 
did  not  relieve  the  property  of  the  mortgage  now  sought  to  be  enforced 
by  George  W.  Lee. 

The  defendants,  in  partitioning  the  property  and  making  the  partial 
payments,  could  not  limit  the  operation  of  the  mortgage  upon  the 
whole  property,  because  the  mortgage  was  an  indivisible  obligation. 

it  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs. 

Rehearing  refused. 


No.  4363. 
The  State  of  Louisiana  v.  The  New  Orleans  Gaslight  Compant. 

Where  the  exception  was  that  the  suit  is  premature,  because  it  is  an  effort  to  make  tiie 
courts  declare,  in  advance,  that  the  defendant,  after  the  year  1875,  shall  not  be  permitted 
to  exercise  the  privileges  of  a  corporation  ander  an  act  extending  its  existence  until 
1895,  and  alleged  to  be  nncoDstitational;  that  its  present  exercise  of  privileges  is  not 
alleged  to  be  illegal ;  and  th&t  the  suit,  therefore,  can  not  be  maintained,  if  at  all,  until 
the  alleged  date  of  the  expiration  of  its  present  privileges  in  1875; 

Held— That  said  exception  is  well  taken. 

This  court  is  not  authorized  to  declare  theoretically  an  act  of  a  co-ordinate  branch  of  tiie 
government  unconstitutional,  when  the  act  complained  of  is  not  only  not  alleged  to  be 
interfering  with  the  exercise  of  any  person's  rights,  but  not  even  in  operation. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble^ 
J.     Siineon  Belden,  Attorney  General,  for  plaintiff  and  appellee. 
Semmes  &  Mott  and  <7.  A.  Campbell,  for  defendant  and  appellant. 

Morgan,  J.    On  the  first  of  March,  1860,  the  General  Assembly  of 
Louisiana  passed  an  act  entitled  **  An  Act  to  extend  the  area  of  gas- 
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lighting  in  the  city  of  New  Orleans,  and  to  reduce  the  price  now  paid 
by  gas  consumers." 

The  first  section  of  this  act  provides :  ''  That  the  charter  of  the  New 
Orleans  Gas  Light  Company,  as  now  established  by  law,  shall  remain 
in  full  force  and  effect  until  the  first  day  of  April,  1895 ;  Provided f. 
that  nothing  in  this  act  shall  be  construed  so  as  to  continue  the  exclu- 
sive privilege  granted  to  said  company,  beyond  the  period  fixed  by  its 
present  act  of  incorporation,"  etc. 

This  suit  was  instituted  against  the  company  by  the  Attorney  Gen- 
eral, under  a  resolution  of  the  House  of  Representatives  to  declare  the 
act  aforesaid,  in  so  far  as  it  extends  the  chartered  privileges  and  char- 
ter of  the  company,  beyond  the  term  limited  by  the  act  of  the  General 
Assembly  of  the  year  1845  (which  provides  that  the  charter  of  the 
company  shall  expire  on  the  first  day  of  April,  1875)  unconstitutional, 
null  and  void.  The  ground  upon  which  this  demand  rests  is  that  the 
title  of  the  act  in  question  violates  the  one  hundred  and  fifteenth 
article  of  the  constitution  then  in  force  when  the  act  was  passed,  which 
provided  that  every  law  shall  express  its  object  in  its  title.  It  is 
alleged  that  the  object  of  the  law  approved  on  the  first  of  March,  1860, 
is  not  expressed  in  its  title. 

The  defendant  excepts  to  the  action  upon  the  following  grounds  : 

First — That  the  suit  was  instituted  without  authority  of  law ;  that  the 
Attorney  General  is  not  authorized  to  institute  a  suit  of  his  own  motion, 
and  without  legislative  instruction,  to  have  the  courts  declare  an  act  of 
the  Legislature  unconstitutional,  especially  when  the  decree  prayed  for 
is  merely  a  declaratory  decree,  without  application  to  any  specific  act 
or  alleged  wrong  done  under  the  alleged  unconstitutional  act. 

Second — That  the  suit  is  premature  because  it  is  an  effort  to  make  the 
courts  declare,  in  advance,  that  the  defendant  after  the  year  1875  shalj 
not  be  permitted  to  exercise  the  privileges  of  a  corporation ;  that  it  is 
not  alleged  that  its  present  exercise  of  privileges  is  illegal ;  and  that 
the  suit  is  therefore  not  maintainable,  if  at  all,  until  the  alleged  date 
of  the  expiration  of  its  privileges,  to  wit,  the  first  of  April,  1875 ;  and 

Third — That  the  petition  discloses  no  cause  of  action  whatever,  nor 
a  case  of  which  the  court  has  jurisdiction. 

Conceding  that  the  Attorney  General  has  the  right  to  institute  a  suit 
against  a  corporation  to  annul  its  charter,  or  to  declare  a  law  under 
which  a  corporation  may  be  acting  unconstitutional  on  his  own  motion; 
conceding  that  whereas  by  the  constitution  and  laws  of  the  State  the 
Attorney  General  is  obliged  to  give  his  professional  services  to  either 
branch  of  the  Legislature  in  matters  concerning  them,  he  can  be  called 
upon  by  one  house,  without  the  concurrence  of  the  other,  to  institute 
proceedings  to  cause  an  act  passed  by  both  to  be  declared  by  the 
courts  unconstitutional — upon  neither  of  which  propositions  do  we 
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find  it  necesBary  to  express  an  opinion — still  it  is  clear  to  oar  minds 
that  this  suit  is  premature. 

This  is  not  a  suit  to  annul  the  charter  of  the  gas  company  becaase 
of  its  having  violated  any  of  the  rights,'  privileges  or  obligations  ooo- 
ferred  upon  it  by  the  act  incorporating  it.  No  one  complains  of  the 
•company,  and  it  is  not  averred  that  it  is  exercising  any  right,  that  it 
claims  any  privilege,  or  that  it  interferes  with  any  ot  the  rights  of 
others,  in  virtue  of  the  act  which  we  are  asked  to  declare  unconstitu- 
tional. When  this  happens  it  will  be  time  enough  for  us  to  pass  upon 
the  question.    Perhaps  it  may  never  happen. 

The  gas  company  may  have  ceased  to  exist  before  187.5,  the  date  on 
which  its  charter,  as  alleged,  expires ;  or  if  it  exists,  it  may  not  desire 
to  vend  gas  at  that  time.  If  this  should  happen,  or  if,  from  any  cause, 
they  should  cease  to  supply  the  city  and  its  citizens,  and  the  State,  the 
<city,  or  any  of  its  citizens,  should  endeavor  to  enforce  what  either  of 
them  might  consider  a  contract  between  the  company  and  the  State, 
the  constitutionality  of  the  act  of  18U)  might  possibly  be  invoked.  Or 
if,  in  1875,  the  company  should  continue  its  functions,  and  the  State 
should  attempt  to  prohibit  it  from  doing  so;  or  if,  at  that  period,  any 
citizen,  or  parties  interested,  should  resist  its  pretensions,  or  should 
proceed  against  it  for  an  infringement  of  his  or  their  rights,  and  the 
company  should  set  up  the  act  in  question  in  their  defense,  then  the 
constitutionality  of  the  law  under  which  it  will  be  acting,  may  be 
inquired  into.  All  this  will  be  time  enough  when  the  case  arises,  bat 
no  such  case  is  now  before  us.  We  are  called  upon  to  declare,  theo- 
retically, that  a  law  is  unconstitutional,  when  no  one  is  claiming  to 
exercise  any  rights  under  it,  aud  when  no  one  is  complaining  that  it  is 
working  them  any  injury. 

It  is  our  duty  to  declare  an  act  of  the  General  Assembly  unconstitu- 
tional when  the  exigencies  of  the  case  require  it,  as  delicate  as  the 
performance  of  this  duty  may  be,  but  we  do  not  think  we  should 
create  the  exigency.  We  have  only  to  deal  with  the  practical  affairs 
of  life ;  we  have  no  warrant  for  expressing  an  opinion  upon  rights  and 
duties  which  may  or  may  not  exist  in  the  future.  Much  less  do  we 
feel  ourselves  authorized  to  declare  an  act  of  a  co-ordinate  branch  of 
the  government  unconstitutional,  when  the  act  complained  of  is  not 
only  not  alleged  to  be  interfering  with  the  exercise  of  any  person's 
rights,  but  is  not  even  in  operation. 

We  think  the  exception  to  the  prematurity  of  the  action  should  have 
been  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed  j  that  the  excep- 
tion of  the  defendant  as  to  the  prematurity  of  the  suit  be  maintained, 
and  that  the  suit  be  dismissed.     Plaintiffs  to  pay  the  costs. 
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No.  4617. 

State  op  Louisiana  ex  rel.  Louisiana  Levee  Company  v.  Charles 

Clinton,  Auditor. 

The  amendment  of  the  oonatitntion  of  the  State,  ratified  on  the  seventh  of  November,  1870, 
which  limits  the  State  debt  to  $35,000,000,  is  not  violated  by  the  law  creating  the  Levee 
Company.  The  bonds  of  the  State  are  not  out,  nor  is  any  one  its  creditor,  nor  can  any 
one  become  its  creditor,  for  any  sum  contracted  for  by  the  Levee  Company. 

Jtis  not  for  the  court,  in  this  case,  to  determine  that  the  payments  demanded  are,  or  are  not, 
without  a  valid  consideration.  It  has  only  to  decide  whether  the  acts  relating  to  the 
Levee  Board  are  constitutional  or  not. 

The  act  No.  27, 1871,  which  ratifies  and  confirms  the  contract  between  the  Levee  Company 
and  the  G-ovomor,  is,  after  all,  an  act  of  the  Legislature,  and  is  valid  unless  conflicting 
with  the  constitution  of  the  State,  and  this  has  not  been  shown. 

The  constructing  of  levees  for  the  protection  of  lands  subject  to  overflows  is  not  made  at  the 
expense  of  the  State  treasury.  That  expense  is  met  by  a  general  tax  on  all  the  tax- 
able property  of  the  people  of  the  State.  The  Legislature  had  the  power  to  impose  that 
tax  and  to  appropriate  it  as  they  saw  fit^They  create  no  debt  which  goes  beyoifd  the 
constitutional  limitation,  and  in  the  acts  iVierring  to  the  general  levee  tax  have  violated 
no  provision  of  the  constitution. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins ^  J.  Armand  Pitotj  Semmea  dc  MoUf  H.  0,  Dibble,  for  relators 
and  appellees.  A,  P.  J^ield,  Attorney  General,  J.  8.  Whitaker,  J.  B. 
Cotton,  J,  Q,  A,  Fellows,  for  defendant  and  appellant. 

Morgan,  J.  On  the  twentieth  ot  February,  1871,  the  Legislature 
passed  an  act  '*  relative  to  the  Louisiana  Levee  Company,  a  corpora- 
tion organized  under  the  general  laws  of  the  State,  constituting  it  a 
body  politic  and  corporate,  with  certain  powers,  privileges  and  fran- 
chises, and  contracting  with  the  said  corporation  for  the  construction, 
maintenance  and  repairs  of  certain  levees,  and  providing  for  compen- 
sation therefor." 

The  relators  declare  that  they  have  entered  upon  the  duties  imposed 
upon  them  by  the  act  of  incorporation  above  set  forth,  and  have  com- 
pleted large  works  in  accordance  with  their  duties  thereunder,  and 
thus  that  they  have  protected  from  overflow  a  great  portion  of  Lou- 
isiana at  an  expense  of  $767,000,  while  they  have  only  received  there- 
for some  $400,000.  They  aver  that  in  order  to  enable  them  to  pay  for 
the  works  contemplated  by  the  act,  already  executed,  and  to  be  execut- 
ed, the  State  has  authorized  the  levying  and  collection  of  a  tax  of  two 
mills  upon  the  dollar  of  the  assessed  value  of  the  taxable  property  of 
tlie  State,  to  be  set  apart  as  a  special  fund  to  be  known  as  the  '*  Levee 
Construction  Fund,"  and  an  additional  tax  of  two-tenths  of  one  per 
centum  upon  the  assessed  value  of  the  taxable  property  of  the  State, 
■to  be  set  apart  and  known  as  the  '*  Levee  Repair  Fund.'' 

They  aver  that  said  taxes  have  been  and  are  being  collected  and  set 

apart  as  provided  by  law,  and  have  been  in  part  paid  to  the  Louisiana 

Levee  Company  on  the  order  of  the  president  of  said  company,  as 

money  belonging  to  the  same,  and  that  said  taxes  are  not  funds  belong- 
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ing  to  the  State,  which  could  lawfully  be  appropriated  for  any  of  the 
expenses  or  indebtedness  of  the  State. 

They  aver  that  there  is  now  in  the  treasury  a  sum  of  $13,000  belong- 
ing to  said  levee  construction  fund  and  to  said  levee  repair  fund,  tor 
which  they  have  drawn  according  to  law  lor  $6000  each,  for  which 
orders  Charles  Clinton,  the  Auditor  of  the  State  of  Louisiana,  refuses 
to  give  the  necessary  warrants  on  the  State  treasury,  in  violation  of 
the  law  and  of  the  vested  rights  of  the  relators.  They  pray  for  a 
mandamus  against  the  Auditor  directing  him  to  issue  warrants  in 
their  favor  on  the  State  Treasurer  for  the  payment  of  the  two  orders 
for  $6000  each. 

The  Auditor,  after  filing  a  declinatory  exception,  answered,  through 
the  Attorney  Greneral,  who  is  herein  acting  as  counsel  designated  by 
law  to  the  Auditor,  as  well  as  in  his  official  capacity  representing  the 
State,  and  says:  ' 

First — That  the  act  of  the  Legislature  relative  to  the  Louisiana  Levee 
Company^  and  the  act  coiifirming  a  contract  between  the  Louisiana 
Levee  Company  and  the  Governor  of  the  State,  approved  twenty -eighth 
FebruaVy,  1871,  providing  for  an  annual  collection  by  taxation  and 
appropriation  to  said  company  for  twenty-one  years  of  about  one  mil- 
lion dollars  each,  are  unconstitutional,  illegal,  null  and  void,  because 

tliey  are  in  violation  of  the amendment  to  the  constitution  of  the 

State  of  Louisiana  limiting  the    State  debt  to    $25,000,000,   and   of 
articles  110,  114  and  115  of  the  constitution  of  the  State. 

Second — That  the  payments  demanded  in  the  petition  are  without  a 
valid  consideration,  and  made  to  a  person,  a  private  corporation,  hav- 
ing no  legal  claim  upon  the  State,  to  be  paid  out  of  the  revenues 
derived  from  the  taxation  of  the  property  of  the  citizens  and  others 
owning  property  subject  to  taxation,  and  upon  whom  rested  no  legal 
or  equitable  obligation  to  contribute  to  the  payment  thereof. 

Third — That  the  State  Legislature  had  no  power  to  authorize  the 
Governor  of  the  State  to  enter  into  the  contract  contained  in  the  acts 
Nos.  4  and  27,  nor  to  incur  the  obligations  contained  in  the  contract; 
that  the  proprittors  of  property  fronting  on  the  water  courses  of  Louis- 
iana, subject  to  overflow,  had  contracted  in  the  oiiginal  purchase  of  the 
property,  to  build  and  keep  up  the  levees,  and  had,  in  consequence, 
purchased  their  lands  at  a  much  reduced  price ;  that  the  leveeing  and 
draining  of  lands  subject  to  overflow  at  the  expense  of  the  State  treas- 
ury, or  by  a  general  taxation  on  all  the  taxable  property  in  the  State, 
would  be  the  enrichment  of  a  portion  of  tlie  people  of  Louisiana  by 
making  their  property  much  more  valuable  and  at  the  expense  of 
other  citizens  and  tax  payers  of  the  State;  that  it  would  be  the  taking 
ef  the  property  of  one  citizen  or  class  of  citizens  for  the  benefit  of 
another,  and  without  a  proper  and  adequate,  or  iu  fact  any  consider- 
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atioD  whatever,  and  is  in  violation  of  the  constitation  of  the  State  and 
of  the  United  States. 

Fourth — That  the  funds  claimed  are  derived  from  the  general  taxa- 
tion of  the  property  of  the  State  for  the  eDrichmeiit  of  the  plaintiff,  a 
private  corporation,  and  for  tlie  enhancement  of  the  property  of  a 
small  portion  of  the  property  holders  in  the  State,  and  that  it  was  not 
in  the  power  of  the  State  to  grant  said  fauds,  or  to  autliorize  the 
making  of  said  contract;  that  the  obligations  created  by  the  acts  Nos. 
4  and  27  is  a  debt  of  upward  of  $20,000,000,  attempted  to  be  created 
at  a  time  when  the  State  debt  exceeded  $25,000,000,  and  subsequent 
to  the  promulgation  of  the  constitutional  amendment  limiting  the 
State  debt  to  $25,000,000;  that  so  long  as  the  State  debt  shall  exceed 
$25,000,000,  the  Legislature  can  not  make  appropriations  or  authorize 
contracts,  except  for  such  purposes  as  are  absolutely  required  and 
necessary  for  carrying  on  the  government;  that  the  work  claimed  to 
have  been  done  and  to  be  now  being  done  by  the  plaintiff  is  not 
one  of  those  necessary  works  or  expenses  for  the  carrying  on  the 
government,  but  is  a  work  of  internal  improvement,  which,  at  all 
times  doubtful  as  ^function  of  government,  was  designed  to  be 
prohibited  by  the/amendment  to  the  constitution  limiting  the  State 
debt.  / 

First — We  d;6  not  see  in  what  manner  the amendment  of  the  con- 
stitution of  t^Kie  State,  which  limits  the  State  debt  to  $25,000,000.  is  vio- 
lated \iy  tlMB  law  creating  the  Levee  Company.  The  State  has  created 
no  debt,  in  their  favor.  It  has  assumed  no  responsibility  on  their 
account.  It  does  not  pay  or  order  to  be  paid  any  money  out  of  the 
furvds  of  the  treasury  proper*  The  State  incorporated  the  company, 
^ving  it  certain  rights  and  privileges,  and  imposing  heavy  burdens 
upon  it  at  the  same  time.  It  contracted  with  the  company  with  regard 
to  a  work  of  great  public  utility.  To  secure  the  company  they  imposed 
a  general  tax  upon  all  the  property  of  the  State,  and  made  it  the  duty 
of  the  tax  collectors  to  collect  the  same  and  to  deposit  the  suras  col- 
lected in  the  treasury,  but  it  provided  at  the  same  time  that  the 
moneys  so  collected  should  be  placed  to  the  credit  of  a  certain  fund,  to 
be  drawn  upon  by  the  officers  of  the  company.  But  this  does  not 
create  a  liability  on  the  part  of  the  State.  The  State  does  not  pay. 
Its  bonds  are  not  out,  nor  is  any  one  its  creditor,  nor  can  they  be  its 
creditor  for  any  sum  contracted  for  by  the  Levee  Company. 

Second — It  is  not  for  us  to  determine  that  the  payments  demanded 
are  without  a  valid  consideration.  We  have  only  to  determine  whether 
the  acts  relating  to  the  Levee  Board  are  constitutional  or  not. 

Third — The  act  No.  27,  which  ratifies  and  confirms  the  contract  be- 
tween the  levee  company  and  the  Governoi  is,  after  all^  an  act  of  the 
Legislature,  and  is  valid  unless  it  conflicts  with  the  constitution  of  the 
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State,  aod  we  have  not  been  referred  to  the  article  with  which  it  i»  i 

conflict.  .  ^jjj  much  foree. 

The  other  objections  to  the  act  do  not  8*"''®  "  ^  jho  expense 

The  leveeing  of  the  land  .abject  to  overflow  «  -^J^^^^^^Jl^  Z 11 
of  the  State  treasury.    It  is,  as  is  stated.  "»»*«  J^  *  «      ^  ^^  power 
the  taxable  property  of  the  State,  but  the  Legulatuw  had 
to  impose  that  tox,  and  to  appropriate  it  as  it  saw 

Folril^lt  is  true  that  the  funds  claimed  ^^^^^^f  ^Z^lZm 
eral  taxation  of  the  property  of  the  Stote,  and  i  may^  ^^^  ^^^  ^^ 
result  in  the  enrichment  of  the  levee  company ;  Du  nerfection 


of  the  company's  work.    By  the  law  under  which  they 
are  responsible  to  the  «wuers  of  property  who^^^;^--- 
of  their  negligence  or  want  atskill.    A  ^"^"^  *^  ^.^^^d  by 

Kenner,  or  at  any  one  of  the  s^^&5^«>«'  ^''"'^  °  to  the  standard 
their  negligence  in  maintaining>S^  ^®J^^^'*P  „„„^i«,ioner.  to 
required  by  the  law,  as  evidenced  bylKJ^  ^  damage  to  the 

whom  such  matters  are  intrusted,  would  c!^^  -t^  ^^e  entitled, 

company  than  the  amount  of  the  taxes  to  whichow  nothing  to  do. 

But  these  are  questions  with  which,  in  reality,  we\^       -«  whether  the 
The  only  matters  which  we  are  called  upon  to  decide   '^  ^t^^  articles  of 
acts  of  the  Legislature,  in  themselves,  violate  any  oi,^  ^ated  a  debt 
our  constitution,  and  whether  the  Legislature  has  cr      ^^^  ^^^  that 
which  goes  beyond  the  constitutional  limitation.    We  do  i^  ^  ^^  creates 
these  acts  do  violate  any  provision  of  the  constitution,  or  that  ^^^^  oxoney 
a  debt.     We  therefore  think  the  company  entitled  to   the   ^yenv 
which  it  claims,  and  that  the  mandamus  properly  issued.  i^ertP^ 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ts^l  * 
the  lower  court  be  affirmed^  with  costs. 


LuDBLiNG,  C.  J.  I  doubt  the  right  of  the  defendant  to  raise  the 
questions  presented  for  decision  in  this  case. 

He  has  no  real  or  actual  interest  involved  in  this  controversy. 

If,  however,  I  be  mistaken  in  this,  then  I  concur  in  the  opinion  of  the 
majority  of  the  court. 

Under  either  hypothesis  I  concur  in  the  decree. 

Rehearing  refused. 


k 
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Widow  Benjamin  Poydras  de  La  Londe  et  als.  v.  Poydras. 

No.  3828. 
Widow  Benjamin  Poydras  de  La  Lands  et  als.  v.  Charles  Poydras. 

Where  the  defendant  bought  certain  slaveB,  who,  by  the  will  of  one  of  their  former  owners, 
were  to  be  emancipated  at  a  future  time,  but  were  not  so  emancipated  by  the  defendant, 
who  made  no  efforts  to  surmount  the  obstacles  that  were  in  the  way  of  their  emancipa- 
tion, but  who  was  content  to  retain  them  in  the  condition  of  slavery,  and  to  avail  them- 
selves of  their  labor  until  they  were  set  tree  by  the  Grovemment  of  the  United  States ; 

Held — That  said  defendant  has  no  legal  ground  to  refuse  to  pay  the  promissory  note  which 
he  gave  for  the  purchase  of  said  slaves. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.     Miller  J.    A.  L.  Mahoudeau  and  (7.  B.  Schmidt  for  plain- 
tiffs and  appellees.    Edward  Phillips^  for  defendant  and  appellant. 

Taliaferro,  J.  At  a  probate  sale  in  the  year  1854  the  defendant  pur- 
chased from  the  estate  of  Benjamin  Poydras  de  La  Lande  a  plantation  in 
the  parish  of  Pointe  Coupee,  with  twenty-four  slaves  upon  it,  who  were 
among  the  slaves  entitled  to  their  freedom  by  the  provisions  of  the  will 
of  Julien  Poydras,  an  ancestor  of  these  parties  who  died  many  years 
since.  Three  other  negroes,  slaves  for  life,  were  sold  with  this  lot  of 
twenty-four  together  with  the  plantation.  The  whole  price  was  fifteen 
thousand  dollars,  one-third  cash,  the  remainder  in  four  annual  install- 
ments of  three  thousand  dollars  each.  Special  mortgage  and  vendor's 
privilege  were  retained  to  secure  payment  of  the  several  notes  given 
at  the  sale. 

The  plaintiffs  sue  upon  the  last  note  due  and  pray  judgment  for 
three  thousand  dollars,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  the  thirty-first  of  January,  1861,  and  that  the  land  be 
seized  and  sold  to  pay  the  debt. 

The  judge  a  quo  ordered  an  appraisement  of  the  land  and  slaves  to 
ascertain  the  relative  value  thereof  at  the  time  the  defendant  pur- 
chased, and  finding  that  relative  value  to  be  ten  thousand  dollars  for 
the  plantation  and  the  improvements  upon  it,  and  five  thousand  dol- 
lars for  the  slaves,  rendered  judgment  in  favor  of  the  plaintiff  for  two- 
thirds  the  amount  of  the  note  sued  on  with  recognition  of  plaintiff's' 
mortgage  and  vendor's  privilege  on  the  land. 

From  this  judgment  the  defendant  appealed. 

The  defense  is  that  the  twenty-four  negroes  the  defendant  purchased 
were  free  at  th<5  time  of  the  sale  of  the  succession  of  Benjamin  Poy- 
dras, and  that  the  sale  of  free  persons  being  contra  honoa  mores,  is  null 
and  violates  the  entire  contract.  He  contends  further  that  the  propor- 
tional sum  paid  by  him  on  the  two  previous  notes  for  the  negroes  as 
slaves,  amounts  to  more  than  that  of  the  land,  and  if  held  bound  at  all, 
snch  proportional  sum  should  be  imputed  to  the  payment  of  the  land. 

The  title  acquired  by  the  defendant  from  the  estate  of  Benjamin 
Poydras  expresses  the  following  condition :  After  giving  the  name  and 
description  of  the  twenty-four  negroes  the  act  proceeds,  **  which  above 
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Darned  slaves  proceed  from  the  slaves  which  were  sold  at  the  sale  of 
the  property  of  the  succession  of  the  late  Julien  Poydras,  and  are  by 
the  present  act.  transferred  subject  to  the  conditions  and  stipulations 
expressed  in  the  testament  of  the  said  late  Jalien  Poydras,  and  in  the 
acts  which  have  transferred  the  ownership  of  the  said  slaves  to  the 
several  purchasers  of  the  property  of  the  estate  of  the  late  Julien  Poy- 
dras, and  more  particularly  in  die  act  of  sale  of  the  land  or  plantation 
on  which  lie  resided  from  which  the  said  slaves  have  been  detached. 
The  said  slaves  hereinabove  named  are  therefore  by  the  present  act, 
transferred  under  the  conditions  and  stipulations  expressed  in  the  said 
will  or  testament,  and  in  the  acts  above  mentioned,  and  to  which 
reference  is  here  made,  without  any  other  warrant^'  of  any  nature 
whatever ;  with  which  conditions  and  stipulations  the  purchaser  de- 
clared he  was  well  acquainted,  that  he  accepted  them,  and  was  satisfied 
therewith,  and  that  he  put  himself  in  the  lieu  and  stead  of  the  vendors, 
promising  that  he  would  comply  with  and  fulfill  the  same." 

It  is  in  evidence  that  the  twenty-four  slaves  here  referred  to  were 
not  emancipated  by  the  defendant,  and  that  they  were  never  emanci- 
pated otherwise  than  by  the  general  emancipation  resulting  from  the 
late  war.  There  were  no  doubt  seiious  obstacles  to  carrying  out  the 
provisions  of  the  will  ot  Julien  Poydras  in  regard  to  the  emancipa- 
tion of  his  slaves.  The  law  and  public  policy  of  the  State  were 
strongly  against  it.  Bullard  and  Curry's  Digest,  page  427  j  Criminal 
Code,  articles  184,  185;  Acts  of  1852,  page  214.  The  subsequent  act 
of  fifteenth  March,  1855  (Acts  of  1855,  p.  387),  was,  perhaps,  less 
stringent  in  regard  to  emancipation  than  the  previous  legislation  on 
the  subject,  but  it  seems  clear  that  whatever  the  obstacles  in  the  way, 
the  defendant  made  no  effort  to  surmount  them.  He  was  content  to 
retain  the  negroes  in  question  in  tlie  condition  of  slavery,  and  to  avail 
himself  of  their  labor,  until  they  were  set  free  by  the  United  States 
government.  Nor  can  we  consider  the  condition  of  these  negroes 
otherwise  than  that  of  statu  liberi.  They  acquired  under  the  will  of 
Julien  Poydras  the  right  of  thereafter  becoming  free.  It  seems  that 
by  the  will,  they  were  to  continue  in  slavery  twenty-five  years  after 
the  sale  ordered  by  the  testator,  and  their  offspring  born  in  the  mean- 
time were  also  to  remain  slaves  until  they  should  be  in  the  condition 
and  of  the  age  required  by  law  for  such  emancipation.  The  will  of 
Julien  Poydras  is  dated  April  16,  1822,  but  there  is  nothing  in  the 
record  showing  either  the  time  of  his  decease  or  the  time  at  which  his 
lands  and  slaves  were  sold. 

After  a  careful  review  of  this  case,  we  do  not  find  good  cause  for 
altering  the  decree  of  the  lower  court.    21  An.  p.  757,  and  same,  p.  771. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 
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No.  4674. 
State  op  Louisiana  v,  William  Carr,  alias  James  F.  Hicket.  

25    407 

'When  the  judge  a  quo  had  already  charged  the  jvay  that  "  they  must  he  satisfied  that  tha     _&0__139 
prisoner  knew  the  certificates  he  published  as  tnie  were  fal-e  at  the  time  of  passing 
them,  and  that,  if  they  had  any  reasonable  doubt  of  his  guilt,  they  must  acquit  him ;" 

Held — That  this  was  substantiiklly  the  charge  asked  for  by  defendant's  counsel,  though  not 
identical  in  language,  and  that  it  met  all  the  requirements  of  the  law. 

'Where  the  Judge  a  que  refused  to  charge  the  jury,  as  requested,  that  "  the  fact  that  defend- 
ant had  oilerod  no  evidence  is  in  no  way  to  be  taken  as  an  admission  of  guilt,"  instead 
of  which  the  judge  charged  "(hat  all  circumstances  against  the  prisoner  within  his 
power  to  explain,  which  he  refused  to'do,  were  to  be  taken  and  weighed  by  the  jury  as 
circumstances  against  the  prisoner;" 

Held—  That  this  was  an  error.  The  accused  is  justified  in  relying,  if  he  chooses,  upon  the 
insufficiency  of  the  evidence  adduced  by  the  prosecution,  and  his  so  doing  Bhould  not  be 
taken  as  an  acknowledgment  by  him  of  his  guilt. 

Seotiou  10  of  act  73  ol  1873  does  not  so  far  abrogate  section  833.  Revised  Statutes  of  1870,  that 
a  person  may  not  be  indicted  under  the  former,  as  was  done  in  this  case,  tor  ''publishing 
as  true,  false,  forged  and  counterfeited  certificates  of  a  public  officer,"  etc.  Both  laws 
are  easily  construed  so  as  to  give  effoot  to  each,  and  will  support  an  indictment.  If  prop- 
erly drawn  up  under  each  respectively. 

The  indictment  properly  sets  forth  the  offense  of  which  the  prisoner  is  accused,  as  described 
in  section  833,  Revised  Statutes  of  1870,  under  which  said  indictment  is  drawn,  and  is 
not  defective  In  substance.  It  follows  suhstantii^Iy,  if  not  literally,  the  language  of  said 
section. 

APPEAL  from  the  First  DiBtrict  Court,  parish  of  Orleans.    Abell,  J. 
Criminal  caae.     JoJm  McPhelin,  District  Attorney,  i'or  the  State. 
A.  A,  Atoclha,  for  defendant  and  appeUant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  sentence 
ing  him  to  four  years' imprisonment  at  hard  labor  in  the  State  peniten- 
tiary, upon  being  found  guilty  of  the  charge  of  '^  publishing  as  true 
false,  forged  and  counterfeited  certificates  of  a  public  officer,"  etc., 
under  section  833  B.  S.  of  1870.  The  case  is  before  us  on  two  bills  of 
exception  and  a  motion  in  arrest  of  judgment. 

First — The  fitst  bill  is  to  the  refusal  of  the  judge  a  quo  to  charge  the 
Jury  as  requested  by  counsel  for  defeudant,  that  **  the  prosecuting 
officer  must  prove  that  the  party  accused  knew  tlie  certificates  uttered 
were  lorgeries ;  if  the  jury  have  any  doubt  as  to  the  guilty  knowledge, 
that  being  the  essence  ot  the  ofi'ense,  they  must  acquit."  The  judge 
had  already  charged  tlie  jury  that  *Hliey  must  be  siitisfied  that  the 
prisoner  knew  the  certificates  to  be  forged  at  the  time  of  passing  tbem, 
and  that  if  they  had  any  reasonable  doubt  of  his  guilt  they  must 
acquit."  This  was  substantially  the  charge  asked  for  by  detendant's 
<}ounsel,  though  not  identical  in  Ian  ,uage,  and  met  tlie  requirements  of 
the  law.  In  3  Graham  &  Waterman  on  N.  T.  710  et  seq.,  quoted  by 
appellant's  counsel,  it  is  said  ''the  court  is  not  bound  to  give  instruc- 
tions in  the  words  asked  lor,  however  material  might  the  instructions 
be.  But  it  must  take  care  to  give  the  instructions  substantially,  so  as 
to  meet  the  whole  of  the  point  which  is  material." 

Second — The  second  bill  is  to  the  refusal  of  the  judge  to  instruct  the 
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jnry  that  "  th^  fact  that  defendant  has  offered  no  evidence  is  in  no  way 
to  be  taken  as  an  admission  of  guilt."  Instead  of  which  the  jadge 
charged  '*  that  all  circumstances  against  the  prisoner  within  his  power 
to  explain  which  he  refuses  to  do,  are  to  be  taken  and  weighed  by  the 
jnry  as  circumstances  against  the  prisoner." 

We  think  the  court  erred  in  the  refusal,  and  particularly  as  he  added 
a  charge  in  words  which  might  have  induced  the  jury,  under  the  cir- 
cumstances, to  believe  that  defendant's  omission  to  offer  any  evidence 
was  an  admission  of  his  guilt,  which  is  not  correct  in  principle,  as  the 
presumption  of  innocence  exists  in  favor  of  the  accused,  and  the  pro- 
secutor  must  prove  the  guilt  beyond  a  reasonable  doubt.  The  accused 
is  justified  in  relying,  if  he  chooses,  upon  the  insufficiency  of  the 
evidence  adduced  by  the  prosecution,  and  his  so  doing  should  not  be 
taken  as  an  acknowledgment  by  him  of  his  guilt. 

As  this  case  must  be  remanded  for  a  new  trial,  we  think  it  well  to 
pass  on  the  points  in  the  motion  in  arrest  of  judgment. 

First — ^'The  indictment  is  founded  on  section  833  R.  S.  of  1870,  and 
should  have  been  based  on  section  LO  of  article  73  of  1872." 

Section  833  provides  that,  '*  whoever  shall  forge  or  counterfeit,  or 
falsely  make  or  alter,  *  •  *  any  certificate  or  attestation  of  any 
public  officer,  in  any  matter  wherein  his  certificat<e  is  receivable  and 
may  be  taken  as  legal  proof,  *  *  *  or  shall  alter  or  publish  as  true 
any  such  false,  altered,  forged  or  counterfeited  certificate  or  attestation, 
*  *  *  knowing  the  same  to  be  false,  altered,  forged  or  counter- 
feited, with  intent  to  injure  or  defraud  any  person,  *  *  •  ghall 
be  punished  by  imprisonment  at  hard  labor,  for  not  less  than  two, 
nor  more  than  fourteen  years." 

Section  10  of  article  73  of  1872  provides:  <*That  it  is  hereby  declared 
a  felony  to  forge  or  falsely  sign,  fill  up,  alter  or  utter,  or  publish  as 
true  any  •  ♦  *  certificate,  <*  *  *  or  any  part  thereof,  as  given, 
made  out  or  signed  by  the  Mayor  or  any  administrator  of  department 
of  the  city  of  New  Orleans,  or  by  any  officer,  deputy,  clerk  or  other 
person  authorized  by  them,  or  either  of  them,  and  which  may  be  given 
credence  to,  or  pass,  or  be  received  as  genuine  or  authorized,  and  be 
calculated  to  deceive  or  defraud  any  holder,  receiver,  transferree, 
pledgee,  or  other  person.  Any  person,  upon  being  found  guilty  of  such 
offense,  shall  be  sentenced  to  imprisonment  at  hard  labor  not  less  than 
two  nor  more  than  twenty  year^.'* 

We  do  not  see  that  the  latter  law  so  far  abrogates  the  former  that  a 
person  may  not  be  indicted  under  the  former,  as  was  done  in  this  case, 
for  "publishing  as  true,  false,  forged  and  counterfeited  certificates  of 
a  public  officer,*'  etc. 

Both  laws  are  easily  construed  so  as  to  give  effect  to  each,  and  will 
support  an  indictment  if  properly  drawn  up  under  each  respectively. 
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Second — **  Whether  preferred  under  the  one  or  the  other  statute,  the 
indictment  does  not  properly  set  focth  the  offense,  and  is  defective  in 
substance.'' 

The  first  count  reads,  ''feloniously  and  falsely  did  publish  as  true,- 
with  intent  to  injure  and  defraud  Louis  W.  Perkins,  •  *  •  a  certain 
false,  forged  and  coanterfeited  certificate  of  a  public  officer,  in  a  mat- 
ter wherein  his  certificate  is  receivable,  and  may  be  taken  as  legal 
proofy  to  wit :  a  certificate  purporting  to  be  a  certificate  of  appropria- 
tion of  the  city  of  New  Orleans,  numbered  18,195,  for  the  sum  of 
$601  50  (six  hundred  and  one  dollars  and  fifty  cents),  purporting  to  be 
issued  from  the  department  of  public  accounts  of  said  city,  and  pur-- 
porting,  moreover,  to  be  signed  by  N.  C.  Snethen,  and  to  be  paraphed 
by  J.  C,  meaning  John  Calhoun — he,  the  said  William  Carr,  alias 
James  F.  Hickey,  at  the  time  he  so  published  as  true  the  aforesaid 
false,  forged  and  (Counterfeited  certificate  of  a  public  officer,  in  a  mat- 
ter wherein  his  certificate  is  receivable,  and  may  be  taken  as  legal 
proof,  then  and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeited,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided." 

This  does,  in  our  opinion,  properly  set  forth  the  offense  described  in 
section  833,  R.  S.  of  1870,  under  which  the  indictment  was  drawn,  and 
is  not  defective  in  substance.  It  follows,  substantially  if  not  literally, 
the  language  of  said  section  in  declaring  the  publishing  as  true  a  false, 
forged  and  coanterfeited  certificate  of  a  public  officer,  naming  one,  and 
describing  the  certificate  so  published,  and  charging  knowledge  and 
the  felonious  intent.  The  other  two  counts  are  equally  if  not  more 
explicit.  Under  sections  1049  and  1059  R.  S.,  the  description  of  the 
instrument  is  sufficient. 

It  is  thei*efore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  this  cause  be  remanded  for  a  new  trial,  in  accordance  with 
the  foregoing  opinion  and  the  law. 


No.  2966. 
W.  B.  Whitehead  v.  Thomas  S.  Dugan.  121    311 

This  action,  as  its  oharaoter  appears  from  the  petition,  is  a  anit  for  a  tort  or  treapass  ;  and 
the  defendant  is  sought  to  be  made  liable  in  iolido  as  a  co-trespasser  with  another  person, 
with  whose  trespass,  if  committed,  he  is  in  no  manner  connected. 

If  such  an  action  wonld  lie  against  the  defendant,  it  is  certainly  barred  by  the  prescription 
of  one  year,  which  is  pleaded. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     CoU 
lens,  J.    S.  Filleul,  Randolph,  Singleton  <&  Browne,  for  plaintiff  and 
appellee.    Julian  Michel,  Clarice,  JBayne  <&  Benshaw,  for  defendant  and 
appellant. 
Wtly,  J.    The  plaintiff  alleges  that  he  is  the  owner  of  a  sugar 
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plantation  in  the  parish  of  St.  Charles,  on  the  MiAsLtsippi  river,  and 
adjoining  the  plantation  lately  belonging  to  one  Hoyt  and  now  owned 
by  the  defendant,  Thomas  S.  Dugan ;  that  within  the  last  twenty-four 
months  the  hands  and  laborers  employed  on  said  plantation,  now 
owned  by  said  Dugan,  have  trespassed  on  your  petitioner's  said  lands, 
and  cut  wood  and  timber  to  the  value  of  $3115  90,  according  to  the 
account  annexed  to  the  petition ;  that  a  very  large  portion  of  said 
wood,  timber,  staves,  bridge  timber,  etc.,  if  not  the  whole,  waaon  the 
said  Dugan  plantation  at  the  time  Dugan  purchased  it  from  Hoyt,  as 
before  stated,  which  the  said  Dugan  we.l  knew  at  tlte  date  of  said 
purchase,  and  in  order  to  protect  himself  from  the  just  demands  of 
your  petitioner,  as  set  forth  above,  the  said  Dugan  had  inserted  in  the 
act  of  sale  by  which  he  acquired  said  plantation  from  said  Hoyt,  a 
clause  whereby  he  sought  to  indemnify  himself  against  the  said  de- 
mands of  your  petitioner;  that  the  said  Dugan  refused  to  deliver  to 
your  petitioner  said  wood,  staves,  bridge  timber,  etc.,  and  has  used 
for  his  own  benefit  a  large  portion  thereof,  and  retains  unlawful  pos- 
session of  the  balance;  *'that  by  reason  of  the  foregoing  and  the  said 
acts  of  the  said  Dugan  he  became  a  co- trespasser  with  said  Hoyt,  and 
is  liable  in  solido  to  your  petitioner  for  the  full  value  of  all  of  said 
wood,  staves,  bridge  timber,''  etc. 

These  are  the  allegations  of  the  petition,  and  the  prayer  is  for  judg- 
ment against  Dugan  for  the  sum  of  $3115  90. 

The  defendant  denied  generally  the  allegations  of  plaintiff's  peti- 
tion, and  specially  denied  the  allegation  charging  him  with  l>eiog  a 
trespasser  upon  the  plaintiff's  lands.  He  also  pleaded  the  prescription 
of  one  year  in  bar  of  plaintiff's  action. 

The  court  gave  judgment  against  the  defendant  for  $544  50,  and  he 
has  appealed.  We  have  carefully  stated  the  pleadings,  because  we 
have  not  found  that  they  disclose  a  cause  of  action  against  the 
defendant. 

Where  the  obligation  arises  that  the  plaintiff  seeks  to  enforce  we 
are  at  a  loss  to  conceive.  That  Dugan  bought  a  plantation  from  Hoyt, 
on  which  was  a  quantity  of  wood,  staves,  bridge  timber,  etc.,  which 
had  previously  been  cut  from  the  land  of  the  plaintiff  did  not  make 
Dugan  a  trespasser.  It  did  not  create  an  obligation  against  Dugan; 
because  as  to  the  latter  there  was  no  offense,  quasi-offense,  conti*acty 
or  quasi-contract,  nor  an  obligation  arising  by  operation  of  law  in  favor 
of  the  plaintiff. 

The  clause  referred  to  in  the  contract  between  Hoyt  and  Dagan, 
created  no  legal  obligation  in  favor  of  the  plaintiff;  nor  did  it  create 
an  obligation  in  favor  of  Hoyt.  The  obligation  arising  from  that 
clause  was  the  obligation  of  warranty,  of  which  Dugan  was  the  cred- 
itor, not  the  debtor. 
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It  is  as  follows:  *'Tbe  sa4d  Mark  Hoy  t  coven  ants  and  warrants  to 
and  with  said  Thomas  S.  Dagan,  that  all  debts  and  dues  of  the  labor- 
•ers,  employes,  farnisbers  of  supplies  or  materials  on  or  for  the  use  of 
said  plantation,  up  to  the  fifteenth  of  Marrb  instant  inclusive,  have 
"been  paid;  that  the  parish  taxes  for  the  year  1867  have  been  paid,  and 
that  the  said  Hoyt  shall  pay  all  other  taxe.s,  such  as  State  tax,  conven- 
tion tax,  etc.^  as  may  be  due  and  payable  up  to  said  fifteenth  March, 
1868;  and  that  if  any  claim  be  made  and  recovered  by  William  B. 
Whitehead,  for  wood  or  staves  alleged  to  have  been  cut  by  said  Hoyt 
on  the  land  claimed  by  said  Whitehead,  he,  the  said  Hoyt,  shall  be 
responsible  therefor  to  said  Dugan,and  indemnify  the  latter  for  all 
damages  he  may  suffer  in  consequence  of  said  claim." 

As  security  for  this  obligation  of  warranty,  Hoyt  deposited  with 
Dugan  two  thousand  dollars  and  took,  the  following  receipt:  ''Re- 
•ceived.  New  Orleans,  March  24,  1868,  from  Mark  Hoyt,  Esq.,  two 
thousand  dollars,  which  I  shall  return  to  him  as  soon  as  he  has  satis- 
fied me  as  to  the  payment  of  the  taxes  due  on  the  Killona  plan ta  ion, 
and  as  to  the  claim  of  William  B.  Whitehead,  as  stated  in  the  act 
passed  between  Hoyt  and  myself,  before  P.  C.  Cuvellier,  notary,  under 
date  of  this  day." 

Neither  the  clause  in  the  act  referred  to,  nor  the  receipt  just  quoted, 
-created  an  obligation  in  favor  of  the  plaintiff;  nor  do  they  in  the  least 
advance  his  pretensions  against  the  defendant.  They  in  no  manner 
authorize  the  defendant  to  settle  the  unliquidated  claim  for  damages 
which  the  plaintiff  had  against  Hoyt. 

Suppose  the  defendant  were  to  give  the  two  thousand  dollars  which 
lie  received  from  Hoyt  to  the  plaintiff  in  settlement  of  the  claim  of  the 
latter  against  the  former,  and  Hoyt  were  now  suing  him  for  the  money, 
would  the  defendant,  the  depositary,  be  heard  in  defense  to  sa}-  that 
he  used  it  in  settling  the  claim  for  damages  which  Whitehead  had 
against  Hoyt,  wlieu  that  claim,  not  having  been  sued  on,  is  barred  by 
prescription?  And  besides  it  was  a  claim  wbich  Dugan  was  in  no 
manner  bound  io  pay. 

The  action,  as  its  character  appears  from  the  petition,  is  a  suit  for  a 
tort  or  trespass ;  and  the  defendant  is  sought  to  be  held  liable  in  solido 
as  a  CO- trespasser.  If  such  an  action  would  lie  against  the  defendant, 
it  is  certainly  barred  by  the  prescription  of  one  year,  which  is  pleaded. 

The  industry  in  cutting  the  trees  and  making  the  staves  and  bridge 
(timbers  greatly  exceeds  the  value  of  the  trees  before  they  were  cut ; 
4ind  the  party  bestowing  this  industry  would  have  the  right  to  keep 
them  on  paying  the  value  of  the  trees.    Revised  Code,  526. 

So,  therefore,  if  no  damages  had  been  claimed,  and  the  staves  and 
bridge  timbers  were  seized  in  the  possession  of  Hoyt,  he  would  have  the 
right  to  keep  them  on  the  condition  of  paying  the  owner  of  the  trees 
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their  value  at  the  time  they  Tvere  cut.  But  such  a  case  is  not  before 
the  court. 

The  defendant  is  simply  sought  to  be  held  liable  for  a  tort  committed' 
by  Hoyt;  and  with  which  he  is  in  no  manner  connected. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  further  ordered  that  there  be  judgment  for  the  defendant,  plaintiff 
paying  costs  of  both  courts. 

Rehearing  refused. 


4663. 
State  of  Louisiana  v,  L.  E.  Lbmarie  and  als. 

Where  the  defendant  being  sued  as  a  defaulting  tax  collector,  his  defense  was  that  the  State 
Treasurer  illegally  refused  to  receive  fk'om  him  certain  State  warrants  which  he  alleged 
he  took  in  payment  of  taxes ; 

Held— That  the  defense  was  not  tenable,  because  at  the  time  the  warrants  were  tendered,  the 
treasurer  was  ii^oined  by  the  Superior  Dishict  Court  from  receiving  the  same,  and  be- 
cause said  warrants  were  illegally  issued,  no  appropriation  for  snch  purpose  having  been 
made  as  required  by  article  104  of  the  constitution,  and  because  the  defendant  did  not,  in 
relation  to  those  warrants,  comply  with  the  provisions  of  section  3337,  Revised  Statutes. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Eaw- 
kins,  J.    A.  P.  Field,  Attorney  G-eneral,  for  plaintiff.     Henry  (7, 
DihhUj  for  defendant  and  appellant. 

Howell,  J.  The  defendant  is  sued  as  a  defaulting  tax  collector. 
His  defense  is  that  the  State  Treasurer  illegally  refused  to  receive  from 
him  certain  State  warrants,  which  he  alleges  he  took  in  payment  of 
taxes.  The  only  matter  now  in  contest  is  his  right  to  pay  into  the 
treasury  State  warrants,  amounting  to  $5469  23,  which  were  issued 
by  James  Graham,  Auditor,  from  August  2  to  December  2,  1872,  for 
alleged  election  expenses.  The  Treasurer  refused  to  receive  them 
because  at  the  time  they  were  tendered  to  him  he  was  injoined  by  the 
Superior  District  Court  from  receiving  them,  and  in  addition  to  this 
the  Attorney  General  contends  that  the  said  warrants  were  illegally 
issued,  no  appropriation  for  such  purpose  having  been  made  as  re- 
quired by  article  104  of  the  constitution,  which  he  says  is  the  ground 
of  the  said  injunction,  and  further  that  the  defendant  did  not  indorse 
upon  each  warrant  the  date,  from  whom  received,  and  the  amount  of 
taxes  thereby  paid  by  the  party  from  whom  such  warrant  was  received, 
as  required  by  section  3337  Revised  Statutes. 

Each  of  those  grounds  is  sufficient  to  justify  the  refusal  of  the 
treasurer. 

There  was  no  appropriation,  as  it  appears,  on  which  the  warrants 
could  be  drawn,  and  we  will  add  that  the  testimony  of  the  defendant 
himself  does  not  satisfy  us  that  he  received  the  warrants  in  question 
from  taxpayers  in  payment  of  the  proportion  of  their  taxes,  which,  it 
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is  contended,  may  be  paid  with  State  warrants.  Conceding  that  the 
tax  collectors  may  be  properly  authorized  to  receive  State  warrants  in 
payment  of  a  specified  proportion  of  the  taxes,  upon  which  we  express 
no  opinion,  they  must  be  careful  to  receive  only  such  warrants  as  are 
issued  under  specific  appropriations  and  are  specially  made  receivable 
for  taxes,  and  when  so  received  the  tax  collectors  must  comply  with 
the  above  law  and  indorse  on  each  warrant  the  date  of  its  reception, 
the  name  of  the  taxpayer  and  the  amount  of  his  taxes  so  paid  with 
«uch  warrant,  and  they  are  further  required  by  the  said  law  to  make 
^ath  that  the  warrants  they  pay  **into  the  treasury  are  the  identical 
warrants  received  by  them,  and  that  they  have  not  purchased  or  specu- 
lated in  warrants  in  any  way,  directly  or  indirectly,  and  that  they  have 
received  said  warrants  at  their  face  value."  This  has  not  been  done 
by  the  defendant. 
Judgment  affirmed. 


No.  4627. 
State  ex  rel.  M.  Phillips  v.  New  Orleans  Gas  Light  Company. 

There  seeminf;  to  be  no  special  denial  of  defendants  in  this  case,  of  their  obligation  to  issne 
certificates  of  stock  to  the  owners  thereof,  the  proceeding  by  mandamus  is  authorized  to 
comjiel  them  to  do  so,  if  the  ownership  is  not  disputed. 

The  loss  of  plaintiff's  certificates  and  the  advertiMement  thereof  being  sufficiently  established, 
the  defendants  can  not  refase  to  issue  new  certificates  on  the  ground  that  a  bond  of 
indemnity  is  not  furnished.  There  is  no  good  reason  for  requiring  such  a  bond^  The 
ntock  can  not  be  transferred  by  relator  except  upon  the  books  of  the  respondent  and  on 
4>he  production  of  the  certificates.    This  is  sufficient  protection  to  the  company. 

APPEAL  from  tlie  Superior  District  Court,  parish  of  Orleans.    Haw- 
fciiw,  J.     George  L,  Bright,  foT  plaintiff  and  appellee.    J.  A.  Mossier, 

for  defendant  and  appellant. 

Howell,  J.  The  respondents  have  appealed  from  a  judgment 
making  peremptory  a  mandamus  directing  them  to  issue  to  relator  two 
certificates  of  stock  in  lieu  of  two  ^ost  by  her.  The  defense  is  that  no 
cause  is  shown  for  a  proceeding  by  mandamus;  that  the  relator  can 
obtain  relief  by  an  ordinary  action ;  that  plaintiff  has  not  lost  the  cer- 
tificates as  alleged ;  that  according  to  tlie  by-laws  of  the  company  the 
loss  of  certificates  must  be  advertised  for  a  certain  time,  and  new  ones 
may  be  issued  upon  the  applicant  therefor  giving  bond  and  certificate; 
that  defendants  have  at  all  times  been  willing  to  issue  and  deliver  to 
^he  relator  new  certificates,  provided  relator  proves  the  loss,  the  adver- 
tisement thereof,  and  furnishes  a  bond  of  indemnity,  as  required  by 
the  said  by-laws,  which  relator  fails  and  refuses  to  do,  and  that  de- 
fendants apprehend  that  relator  may  have  sold,  transferred,  pledged 
or  parted  with  said  certificates. 

There  seems  to  be  no  special  denial  of  defendants'  obligation  to  issue 
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certificates  of  stock  to  the  owners  thereof,  and  hence  the  proceeding 
by  mandarans  is  authorized  to  compel  them  to  do  so  if  the  ownership 
is  not  disputed.  The  qaestion  here  relates  to  the  applicant's  right  to 
new  c^-rtificates  in  lieu  ot  those  which  it  is  admitted  she  owns,  bat  it 
is  denied  that  the  facts  entitle  her  to  sach  new  issue. 

We  concur  in  the  opinion  of  the  judge  a  quo  that  the  relator  ha» 
shown  her  right  to  the  new  certificates  demanded.  The  loss  and  the 
advertisement  thereof  are  sufficiently  established,  and  we  do  not  think 
the  defendants  can  refuse  on  the  ground  that  a  bond  of  indemnity  is 
not  furnished.  We  can  perceive  no  good  reason  for  requiring  such  a 
bond.  The  stock  can  not  be  transferred  by  relator,  except  upon  the 
books  of  the  respondent  and  the  production  of  the  certificates.  This,, 
it  seems  to  us,  is  a  protection  to  the  company.  The  relator  is  entitled 
to  certificates  of  her  stock. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  2768. 

Miguel  G.  de  Lizardi  t;.  The  New  Orleaks  Cahal  and  Banking 

Company. 

The  seizure  of  A*8  property  under  a  suit  against  B,  is  a  quasi  ofil^nee,  and  the  action  kased 
npon  an  obligation  springing  from  a  qnari  offense^  is  prescribed  by  one  year. 

Where  it  was  contended  that  even  if  the  sonrce  of  the  obligation  incarred  by  the  defendant 
be  conceded  to  have  been  a  qnasi  o^ense,  such  as  tlie  wrongful  attachment  of  the  plain- 
tift's  property,  still  the  preecription  shonld  not  begin  to  ron  until  the  end  of  the  wrongM 
act,  for  nntil  then  the  amount  of  the  damages  done  by  the  continnons  attachment  ooold 
not  have  been  ascertained ; 

Held— That  if  there  is  good  reason  why  the  law  regulating  prescriptions  in  8n<^  cases  ought 
to  be  as  is  contended,  yet  that  this  court  has  no  right  to  alter  the  positive  provisions  ol 
the  code  which  declares  that  prescription  runs  from  the  date  on  which  the  injury  or 
damage  was  sustained. 

But  it  is  incumbent  upon  the  party  pleading  prescription  to  show  what  portton  of  the  dam> 
ages  proved  occurred  anterior  to  the  year  preceding  the  institation  of  Uie  suit,  or  in  other 
words,  to  establish  what  part  of  the  plaintiff's  demand  is  prescribed. 

In  fixing  the  rents  due  for  the  plantation  seised,  the  highest  estimate  which  the  evidence  wiD- 
permit  must  bo  adopted,  as  the  property  was  tortionsly  taken  from  the  poaaesaioo  of  tiie 
plaintiff. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thiard, 
J.  Trial  by  jury.  Hoselivs,  Alfred  Fhilips  and  J..  Eobertj  for 
plaintiff  and  appellee.  Lea,  Finney  d  Miller,  Campbell j  Spofford  d 
Campbellf  Hyama  dc  Jonas,  for  defendants  and  appellants. 

Ludeling,  C.  J.  The  plaintiff  sues  for  eight  hundred  and  seventy* 
five  thousand  five  hundred  and  eighteen  dollars  and  ninety-three  cents. 
It  is  alleged  that  tlie  petitioner  has  been  and  still  is  the  owner  of  a 
sugar  planiation  situated  in  the  parish  of  Plaquemines,  in  this  State, 
known  as  the  Santa  Anna  Plantation;  that  while  he  was  in  the  peace- 
able possession  and  enjoyment  ot  said  plantation,  with  all  the  appur- 
tenances thereunto  belonging,  the  said  New  Orleans  Canal  and  Banking 
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Company  instituted  a  suit  agaiust  Manuel  Julian  de  Lizardi,  on  or 
about  the  fifteenth  of  July,  1861,  by  virtue  of  a  writ  of  attachment 
issued  in  said  suit,  said  defendant  illegally  and  wrongfully  directed  the 
sheriff  to  levy  said  attachment  on  the  said  sugar  plantation,  a  large 
quantity  of  sugar  and  molasse^i,  and  other  property  on  said  plantation,. 
all  of  which  is  detailed  and  set  forth  in  the  return  of  said  writ  of 
attachment  on  file  in  said  salt,  in  this  honorable  court;  that  said  illegal 
attachment  and  seizure  of  the  property  of  your  petitioner  was  per- 
sisted in  by  said  defendant,  notwithstanding  the  remonstrances  of 
your  petitioner,  from  the  fifteenth  of  July,  1861,  to  the  eighteenth  of 
June,  1868,  when  said  plantation,  and  such  portions  of  the  other  prop- 
erty which  had  not  been  lost  and  destroyed,  were  returned  to  your 
petitioner.  And  your  petitioner  further  represents  that  the  said  suit,. 
which  said  defendant  iMid  instituted  against  Manuel  Julian  de  Lizardi, 
was  finally  decided  against  said  New  Orleans  Canal  and  Banking  Com- 
pany by  the  Supreme  Court,  as  will  more  fully  appear,  together  with 
other  neceseai:y  particulars  from  the  decree  of  tlie  Supreme  Court, 
which  has  been  filed  in  this  court,  to  which  reference  is  made  as  part 
of  this  petition.  And  your  petitioner  further  represents  that  the 
damage  and  injury  suffered  and  sustained  by  the  illegal  attachment 
and  seizure  of  the  property  of  your  petitioner,  during  the  period 
aforesaid,,  amounted  to  the  aforesaid  sum  of  eight  hundred  and  seventy- 
five  thousand  five  hundred  and  eighteen  dollars  ninety-three  cents,  as 
will  more  fully  appear,  together  with  the  details  and  specifications  of 
the  items  of  said  damage  and  injury  made  part  of  this  petition.  And 
your  petitioner  further  represents,  that  when  said  New  Orleans  Canal 
and  Banking  Company  obtained  said  order  of  attachment,  EfBngham 
Lawrence,  Esq.,  became  the  security  on  the  attachment  bond  on  file  in 
said  suit,  and  that  said  Lawrence  is  liable  in  $oUdOf  with  the  New  Or- 
leans Canal  and  Banking  Company,  to  the  extent  of  the  amount  of 
said  bond  for  the  damage  herein  claimed.  And  your  petitioner  iurther 
r^resents  tiiat  the  amount  of  the  crops  in  the  specification  of  the 
damages  sustained  by  him,  by  the  illegal  acts  and  doings  of  the  de- 
fendant aforesaid,  could  and*-  would  have  been  nutde  on  said  plantation 
if  it  had  not  been  illegally  attached  and  seized  during  the  period 
aforesaid ;  that  although  amicably  demanded,  the  defendant  has  ne- 
glected and  refused  to  pay  said  del>t. 

The  answer  was  a  general  denial  and  a  prayer  lor  a  trial  by  jury. 
Subsequently  the  plea  of  prescription  of  one  and  three  years  was  filed. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  one  hundred 
and  eighty -five  thousand  dollars,  and  the  defendant  appealed. 

The  first  question  to  be  decided  is,  from  what  does  the  obligation 
sued  upon  spring  ? 

The  plaintiff  contends  that  it  arises  w  qwm  contrtiotu  negoiiorum 
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jgeatorum;  while  the  defendant  insists  that  it  arose  ex  delicto  or  exquam 
delicto* 

The  allegations  of  the  plaintiff  are  that  his  property  was  illegally 
seized  and  taken  out  of  his  possession  by  the  sheriff,  at  the  instance  of 
the  defendant,  under  an  attachment  against  a  third  party,  and  that 
'^  the  damage  and  injury  suffered  and  sustained  from  the  illegal  attadi- 
meut  and  seizure  of  his  property  during  the  period  aforesaid  amounted 
to  the  aforesaid  sum." 

It  has  often  been  decided  by  this  court,  that  the  seizure  of  A's  prop- 
erty, under  a  writ  against  B  is  a  quasi  offense.  Delisle  v.  Morgan,  2  N. 
S.  24 ;  6  R.  382,  Edwards  v.  Turner ;  9  Mart.  624  -,  5  La.  39^  9  An.  490; 
C.  C,  articles  2315,  2316. 

The  action  based  upon  an  obligation  springing  from  a  quasi  offense 
is  prescribed  by  one  year.     CO.,  article  3536;  20  An.  151,  214,  323. 

The  learned  counsel  for  the  plaintiff  insists,  however,  that  even  if 
the  source  of  the  obligation  incurred  by  the  defendant  be  conceded  to 
have  been  a  quasi  offense,  tlie  wrongful  attachment  of  the  plain tiff^s 
property,  still  the  prescription  should  not  begin  to  run  until  the  end 
of  the  wrongful  act,  for  until  then  the  amount  of  the  damages  done  by 
the  continuing  attachment  could  not  have  been  known ;  and  he  refers 
to  the  case  of  Mestier  v.  The  New  Orleans,  Opelousas  and  Great 
Western  Railroad  Company,  16  An.  354,  in  support  of  that  position. 

We  concede  that  there  is  good  reason  why  the  law  regulating 
prescription  in  such  cases  ought  to  be  as  the  counsel  con t-ends  that  it  is. 
JBut  we  have  no  right  to  alter  the  positive  provision  of  the  code,  which 
declares  that  prescription  runs  from  the  day  on  which  the  injury  or 
damage  was  sustained.  C.  C.  3637.  And  that  is  what  is  maintained 
in  the  case  of  Mestier,  quoted  by  plaintiff,  as  we  nutierstand  that  case. 

We  think  the  prescription  of  one  year  should  be  maintained  against 
the  portions  of  the  demand  of  the  plaintiff,  which  arose  one  year 
before  the  institution  of  this  suit^ 

But  it  is  incumbent  upon  the  party  pleading  prescription  to  show 
what  portion  of  the  damages  proved  occurred  anterior  to  the  year  pre- 
ceding the  institution  of  the  suit,  or,  in  other  words,  to  prove  what 
part  of  the  plaintiffs'  demand  is  prescribed. 

The  evidence  shows  that  the  plantation  of  the  plaintiff  was  in  first 
rate  order  when  it  was  attached,  and  that  it  was  in  very  bad  order, 
when  it  was  delivered  to  the  plaintiff  in  July,  1868.  That  the  ditches 
and  draining  canals  were  partially  filled,  the  bridges  rotten  and  the 
cabins,  draining  machines,  etc.,  were  greatly  out  ol  repair. 

When  questioned  by  the  defendant,  Mr.  Pilie,  a  civil  engineer,  who 
.made  an  estimate  of  the  cost  to  repair  the  damages  done  on  the  planta- 
tion, answered  that  the  bridges  had  not  suddenly  become  rotten,  nor 
had  the  ditches  and  canals  suddenly  been  filled;  that  the  ditches  and 
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canals  Lad  been  filled  in  "  about  twelve  or  eighteen  months"  and  the 
bridges  and  cabins  had  got  in  their  damaged  conditions  in  aboat  two 
years.  This  does  not  enable  lis  to  say  what  part  of  the  damages 
occurred  more  than  a  year  before  the  suit.  The  same  remark  is  appli- 
cable to  the  injury  done  to  the  draining  machine  and  other  machinery 
on  the  place.  The  evidence  shows  that  the  stable  was  blown  down  by 
a  storm,  and  more  than  a  year  before  this  suit  was  filed. 

The  defendant  is  not  responsible  for  the  destruction  of  the  stable, 
nor  for  the  fruits  of  the  plantation,  except  for  the  last  year  preceding 
the  institution  of  this  suit.  The  defendant  is  responsible  for  the  injury 
done  to  the  plantation,  which  he  has  failed  to  prove  occurred  more 
than  a  year  before  the  suit,  and  lor  the  rent  of  the  plantation  for  the 
last  year  the  plaintiff  was  deprived  ot  his  property. 

In  fixing  the  rents  of  the  plantation,  we  adopt  the  highest  estimate 
which  the  evidence  will  permit  us  to  adopt,  as  the  property  was  tor- 
tiously  taken  from  the  possession  of  the  plaintiff,  to  wit:  $10,000^  and 
we  estimate  the  damages  to  the  plantation,  in  the  filling  up  of  the 
ditches  and  draining  canals,  the  destruction  of  bridges,  injury  to  c  ibins, 
etc.,  at  $19,511  48. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside;  that  the  judgment  of  the  lower  court  be  annulled,  and  that 
there  be  judgment  in  favor  of  the  plaintiff  against  the  defendant,  the 
New  Orleans  Canal  and  Banking  Company,  for  the  sum  of  $29,511  58, 
with  &ve  per  cent,  per  annum  interest  from  sevienteenth  January,  1870, 
and  costs  of  the  lower  court.  It  is  further  ordered  that  the  costs  of 
appeal  be  paid  by  appellee. 

Rehearing  refused. 

Mr.  Justice  Morgan  took  no  part  in  this  case. 


No.  4104. 
State  of  Louisiana  v,  Julius  Socha. 

Where  the  appellant  refeirod  to  the  written  reasons  of  the  jadge  a  quo  in  refasing  a  new 
trial,  for  the  facts  in  regard  to  the  qnalificatious  of  a  juror  and  the  time  at  which  appel- 
lant alleged  he  became  aware  of  said  facts ; 

Held — That  it  does  not  appear  that  timely  objection  was  raised,  or  a  bill  of  exceptions 
reserved  on  this  point,  or  an  assignment  of  errors  made  on  the  record*  The  only  mode 
of  bringing  the  facts  of  a  criminal  cause  in  this  respect  before  this  court,  is  by  bill  of 
exceptions. 

This  court  is  not  authorized  to  refer  to  the  reasoning  of  the  judge  a  q%u)  for  the  facts.  Errors 
of  law  in  a  motion  for  a  new  trial  can  be  reviewed  here,  but  not  the  facts. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Abelly  J. 
Criminal  case.    Simeon  Belden^  Attorney  General,  for  the  State. 
Ckistellanos  dc  Gastinel,  for  appellant. 
Howell,  J.    The  defendant  has  appealed  from  a  judgment  con- 
27 
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demning  him  to  pay  a  fine  of  five  hundred  dollars  and  forfeit  his  license 
upon  the  charge  of  keeping  a  disorderly  ale  aod  tippling  house. 

The  error,  as  alleged,  which  he  brings  to  our  notice  is  a  point  made 
in  a  motion  for  a  new  trial,  that  **  oue  H.  Stackhouse,  a  juror  empan- 
neled  in  this  case,  was  not  a  registered  voter  and  was  not  qualified  to 
sit  as  a  juror  upon  the  trial  of  this  cause.*' 

It  does  not  appear  that  timely  objection  was  made  or  a  bill  of  excep- 
tions reserved  on  this  point;  nor  is  theie  an  assignment  of  errors 
in  the  record.  The  appellant  however  refers  us  to  the  written  reasons 
of  the  judge  a  quo  for  refusing  the  new  trial,  for  the  facts  in  regard 
to  the  qualifications  of  said  juror  and  the  time  at  which  appellant 
alleges  he  became  aware  of  such  iacts.  It  has  often  been  held  that  the 
only  mode  of  bringing  the  facts  ot  a  criminal  cause  in  this  respect, 
before  this  court,  is  by  bills  of  exceptions;  we  are  not  authorized  to- 
refer  to  the  reasoning  of  the  judge  for  the  facts.  Errors  of  law  in  a 
motion  for  a  new  trial  can  be  reviewed  by  us,  but  not  the  factc^. 

Judgment  affirmed. 

Rehearing  refused. 


No.  29G7. 
A.  Torre  &  Co.  v,  Thiklc,  Seiler  &  Co. 

The  sale  by  an  agent  after  the  owner  had  sold  the  property  conferred  no  title.  The  pover  to- 
sell  was  impliedly  revoked  by  the  owner's  sale.  lu  ihis  case  no  damage  is  shown  to 
have  been  done  to  theplaiutiflPa.  They  had  not  paid  for  the  price,  and  within  an  boor  or 
two  after  the  agreement  to  sell  to  them,  they  were  informed  that  the  property  had  bean 
previously  sold  by  the  owner  and  for  less  than  they  had  agreed  to  give. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lenSf  J.  £o8€Uu8  dt  Fhilipsy  for  plaintiffs  and  appellees.  T.  QU-^ 
mare  dt  Sons,  for  defendants  and  appellants. 

LuDBLiNO,  C.  J.  This  suit  was  originally  instituted  to  enforce  thfr 
specific  performance  of  the  following  contract  of  sale : 

**Sold  to  A.  Torre  &  Co.  cargo  of  fruit  per  schooner  Village  Belle 
from  Utilla,  about  2000  cocoanuts,  750  bunches  bananas  and  8800  plan- 
tains, for  the  round  sum  of  two  thousand  dollars  currency,  cash.  New 
Orleans,  twenty-sixth  of  April,  1867." 

An  01  der  of  sequestration  issued  and  was  set  aside  by  defendants 
bonding  the  fruits,  whereupon  the  plaintiffs  filed  an  amended  petition 
asking  for  damages  instead  of  a  specific  performance  ot  the  contract. 

The  evidence  aatisfies  us  that  the  above  sale  was  made  by  an  agent 
alter  the  fruits  had  been  sold  to  Tramontana  by  Seiler  himself.  Clearly 
the  sale  by  the  agent,  after  the  owner  had  sold  the  fruits  conferred  no 
title.  The  power  to  sell  was  implieldy  revoked  by  the  sale  made  by 
the  owner.    Story  on  Agency,  section  500.     Nor  is  there  any  damage 
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sbowD  to  have  been  done  to  the  plaintiff.  He  had  not  paid  the  price, 
and  within  an  hour  or  two  after  the  agreement  to  sell  to  him,  he  was 
informed  that  the  fruits  had  been  previously  sold  by  the  owner,  and 
for  less  than  he  had  agreed  to  give.  The  judgment  in  favor  of  the 
plaintiff  is  therefore  erroneous. 

It  is  ordered  and  adjudged  that  the  judgment  of  the  lower  court  be 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendants,  re- 
jecting the  plaintiffs'  demand  with  costs  of  both  courts. 


No.  2890. 

Augustus  Bohn  v.   Captain  Cleaver  and  Lindset,  Master  and 

Owner  of  British  steamship  Kobert  Lowe. 

If  it  be  conceded  that  a  contract  was  violated  willfully,  or  throogh  carelessness,  still  tbe 
measure  of  damages  would  be  tbe  iivjnry  inflicted  upon  the  plaintiff,  where  there  is  no 
penal  clause  in  tbe  contract. 

Damages  arising  from  the  presumable  profits  of  a  speculation  that  was  never  made,  are  too 
uncertain  for  a  court  of  Justice  to  award. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUy, 
J.    Howe  dc  Prentiss f  Randolph,  Singleton  dt  Browne,  for  defend- 
ants and  appellants.     D,  C.  Lahatt,  for  plaintiff  and  appellee. 

LuDELiNG,  C.  J.  This  suit  is  for  damages  for  the  violation  of  a 
contract  o(  affreightment.  Tbe  conclusion  we  have  come  to  on  the 
question  of  damages,  after  a  careful  examination  of  the  evidence^ 
renders  it  unnecessary  for  us  to  decide  any  other  question  discussed  by 
counsel.  If  it  be  conceded  that  the  contract  was  violated  willfully, 
or  through  carelessness,  still  the  measure  of  damages  would  be  the 
injury  inflicted  upon  the  plaintiff,  for  there  is  no  penal  clause  in  the 
contract.  It  is  as  follows : 
**  August  Bohn,  Esq. : 

^*  We  offer  you  the  British  auxiliary  steamship  Robert  Lowe,  aboat 
twelve  hundred  and  seventy-seven  tons  register,  for  a  fall  cargo  of 
cotton,  privilege  Liverpool  or  Havre,  at  three-quarters  pence  three 
farthings  tor  the  former,  or  seven-eighths  pence  latter,  with  five  per 
cent,  primage,  invoice  weight,  steamer  free  of  commissions,  here  or 
in  Liverpool  or  Havre }  thirty  days  to  be  allowed  for  loading  at  the 
port,  and  steamship  to  be  ready  to  receive  cargo  not  later  than  the 
fifteenth  of  October.  *'  HUNTER  &  CO. 

**  Accepted. 

'•P.  p.  AUG.  BOHN. 

'*  K.  W.  SIMPSON." 

It  appears  that  the  Robert  Lowe  arrived  at  the  bar  at  the  mouth  of 
the  Mississippi  river  on  the  thirtieth  September,  but  she  did  not  reach 
New  Orleans  until  about  the  twentieth  of  October,  four  or  five  days 
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after  the  time  when  she  should  have  -been  there,  in  accordance  with 
the  terms  of  the  contract.  Freights  declined  from  the  fifteenth  of 
October,  1869,  steadily,  until  the  end  of  November.  So  far  as  shipping 
the  plaintiff's  own  cotton  was  concerned,  this  was  a  gain  to  him,  and 
not  a  loss.  So  far  as  sub-letting  the  ship  to  other  shippers  was  con- 
cerned, he  did  not  make  any  such  contract.  He  testified  that  he  did 
not  like  to  take  the  risk  of  making  contracj^,  because  he  was  appre- 
hensive that  the  vessel  would  not  be  here  in  time.  And  for  theae 
speculations,  which  he  thinks  he  might  have  made,  but  which  he  did 
not  dare  to  make,  he  wishes  the  defendants  to  pay  him  $16,000. 

Damages  arisirig  from  the  presumable  profits  of  a  speculation  that 
was  never  made  are  too  uncertain  for  a  court  of  justice  to  award. 

The  evidence  shows  that  the  Robert  Lowe  was  at  the  bar  on  the 
thirtieth  of  September ;  that  efforts  were  being  made  to  get  her  over 
the  bar,  that  these  facts  were  known  to  the  plaintiff^  and  that  the 
Lowe  actually  reached  the  city  only  a  few  days  after  the  time  she  wm 
to  be  ready  to  load.  It  is  further  proved  that  she  could  have  dis- 
charged her  cargo  and  received  her  load  in  ten  or  twelve  days.  We 
are  at  a  loss  to  bee  how  the  plaintiff  has  been  injured.  But  he  stands 
upon  his  bond,  and  demands  his  pound  of  flesh.  We  award  him  evexy- 
thing  that  is  in  the  bond,  but  nothing  that  is  not  therein  written. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendants,  rejecting  the  plaintiff's  demand,  with  costs  of  both 
courts. 


Taliaferro,  J.,  dissenting,  I  think  judgment  should  be  rendered  for 
plaintiff.     This  suit  is  brought  on  a  charter  party,  drawn  up  as  followi: 

"  Office  of  William  Creevy,  broker,  steamship  agent  and  commission 
merchant,  33  Carondelet  street.  New  Orleans,  September  25,  1869. 
'^Augustus  Bohn,  Esq.: 

*'Dear  Sir — We  offer  you  the  British  auxiliary  steamship  Robert 
Lowe,  about  1277  tons  register,  for  a  full  cargo  of  cotton,  privilege 
Liverpool  or  Havre,  at  three-fourths  pence  three  farthings  for  the 
former  or  seven-eighths  pence  latter,  with  five  per  cent,  primage,  in- 
voice weight;  steamer  free  of  commission  here  or  in  Liverpool  or 
Havre;  thirty  days  to  be  allowed  for  loading  at  this  port,  and  the 
steamer  to  be  ready  to  receive  cargo  not  later  than  the  fifteenth  day 
of  October. 

(Signed)  *'HUNTER  &  CO. 

'*  Accepted:  Aug.  Bohn. 

(Signed)  **P.  p.  R.  W.  SIMPSON. 

*^  Witness:  (Signed)  Oliver  P.  Rezkan." 

Internal  revenue  stamp  $10  affixed. 
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The  plaintiff  alleges  that  the  defendants  failed  to  have  the  steamer 
ready  in  port  to  receive  cargo  on  the  fifteenth  of  October,  according  to 
their  contract,  and  in  conseqaence  thereof  he  has  suffered  damages  to 
the  extent  of  $16,049  37,  which  he  alleges  arise  from  the  loss  to  him 
from  being  unable  to  load  the  ship  at  the  stipulated  time,  when  freights 
on  cotton  were  ruling  high  in  New  Orleans,  there  being  offered  for 
Liverpool  one  penny  and  one-eighth  sterling  per  pound,  and  none  ob- 
tained }  that  that  price  was  paid  at  that  time  for  freight  to  Havre.  He 
alleges  that  the  difference  between  the  rate  agreed  upon  by  the  charter 
party  and  the  prevailing  rates  in  New  Orleans  on  the  fifteenth  of  Oc- 
tober was  three-eighths  penny  sterling  per  pound,  which  at  the  rate  of 
exchange  makes  the  sum  claimed  as  damages. 

The  defendants  deny  that  plaintiff  has  suffered  loss  from  the  una- 
voidable failure  on  their  part  to  have  the  ship  in  the  port  of  New 
Orleans  on  the  fifteenth  of  October,  which  failure  occurred  from  the 
low  stage  of  water  that  rendered  it  impossible  for  the  vessel  to  pass 
over  the  bar  at  the  mouth  of  the  Mississippi,  and  they  plead  vis  major. 
They  further  allege  that  the  steamship  did  reach  the  port  of  New 
Orleans  and  was  ready  to  receive  cargo  on  the  twentieth  of  October,  of 
which  they  gave  plaintiff  notice,  but  that  he  refused  to  accept  and 
load  her;  that  defendants  had  previously,  on  finding  it  impossible  to 
get  the  ship  in  port  by  the  fifteenth  of  October,  offered  to  pay  all  extra 
expenses  incuried  in  keeping  the  cotton  until  it  could  be  received  on 
the  vessel,  and  guaranteed  that  the  vessel  would  load  and  be  ready  to 
sail  within  the  thirty  days  allowed  for  loading. 

There  was  judgment  in  the  court  below  in  favor  of  the  plaintiff  for 
$8024  67,  with  interest  at  five  per  cent,  from  judicial  demand. 

The  defendants  have  appealed. 

The  defendants'  counsel  holds  that  the  contract  between  the  parties 
is  a  Louisiana  contract ;  that  it  was  made  in  Louisiana ;  was  to  be 
performed  in  Louisiana  as  to  all  matters  at  issue,  and  that  both  the 
jurisprudence  and  the  statutes  agree  in  laying  down  the  rule  that  such 
a  contract  is  controlled  in  every  respect  by  the  laws  of  Louisiana. 
The  contract  was  entered  into  in  Louisiana,  but  it  seems  its  accomplish- 
ment was  to  take  place  in  a  foreign  country.  The  undertaking  of  the 
owners  of  the  vessel  was  to  bring  her  to  New  Orleans  by  the  fifteenth 
of  October,  to  be  loaded  with  cotton  by  the  plaintiff,  and  she  was 
thence  to  proceed  to  the  port  of  delivery  (Liverpool  or  Havre  at  the 
option  of  the  shipper),  the  owners  to  be  paid  for  their  services  at  a 
fixed  price  per  pound  for  the  freight  of  the  cotton.  The  inception  of 
the  contract  took  place  in  New  Orleans,  but  the  parties  looked  to  its 
fulfillment  in  Europe,  where  the  delivery  of  the  cargo  was  to  take 
place.  I 

''  An  instrument  as  u)  its  form  and  the  formalities  attending  its  exe- 
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cution  must  be  tested  by  the  laws  of  the  place  where  it  is  made ;  bat 
the  laws  and  usages  of  the  place  where  the  obligation  of  which  it  is 
the  evideuce,  is  to  be  fulfilled,  must  regulate  the  performance."  11 
Martin  25,  8N.  S.  34,  Civil  Code,  article  10,  2  An.  774. 

The  commercial  and  maritime  law  should  therefore  govern  as  to  the 
fulfillment  of  this  contract  of  affreightment. 

The  plea  of  vis  major,  or  overpowering  foice,  alleged  by  defendants 
as  releasing  theiu  from  the  performance  of  the  obligation  they  entered 
into  to  have  the  vessel  ready  in  the  port  of  New  Orleans  on  the 
fifteenth  of  October,  to  receive  cargo,  I  think  should  not  avail  them. 
Tiiat  the  impediment  of  the  bar  at  the  month  of  the  river  and  the  iov 
y  stage  of  water  at  the  time,  did   not  present  an  obstacle  absolutely 

impossible  to  be  overcome  by  defendants,  seems  apparent  from  the 
fact  that  on  the  nineteenth  or  twentieth  of  the  month  they  did  sur- 
mount the  obstacle  by  resortiug  to  lighterage  and  the  additional  motive 
power  of  several  steam  tugs.  By  this  means  the  vessel  was  taken  over 
the  bar  and  she  came  at  once  into  port.  It  is  in  proof  that  the  Robert 
Lowe  arrived  at  the  bar  on  the  thirtieth  of  September,  and  there 
remained  until  after  the  fifteenth  of  October,  the  day  she  was  to  he  at 
New  Orleans  to  receive  cargo.  During  all  this  time  do  attempt  was 
made  to  put  in  requisition  the  appliances  by  which  she  finally  came 
over  the  bar  and  reached  the  city.  The  difficulties  in  the  way  of 
entering  the  Mississippi  arising  from  that  opprohrium  goienticie^  the  bar 
lying  at  its  entrance  into  the  gulf,  are  well  known,  and  the  defendants 
in  their  contract  made  no  exception  on  account  of  those  difficulties. 
They  obligated  themselves  unconditionally  to  bring  their  steamer  to 
New  Orleans  and  be  ready  to  receive  cargo  not  later  than  the  fifteenth 
of  October.  The  untoward  state  of  things  which  they  found  on  arrinng 
at  the  mouth  of  the  river  forms  no  ground  for  relief  against  their  abso- 
lute and  unqualified  undertaking  that  their  vessel  should  arrivi  at  New 
Orleans  at  the  time  fixed.  The  rule  is  one  of  common  acceptation 
general  a  chaiter  party  operates  as  a  contract  of  insurance  as 
well  as  of  aftreightment  where  no  exception  is  introduced. 

In  the  case  of  the  Hnrriman,  9  Wallace,  p.  172,  the  facta  were,  that 
a  vessel  was  chartered  in  San  Francisco  to  carry  cx)al  to  the  SpHnish 
fleet,  supposed  to  be  then  operating  against  Valparaiso;  and  the  char- 
tered vessel  sailed  from  San  Francisco  on  May  22,  and  it  turaed  out 
that  two  days  afterward  the  Spanish  fleet  left  the  coast  of  Chili  and 
went  to  parts  unknown,  and  did  not  return  there.  The  chartered  ship 
proceeded  to  the  Chioca  Islands,  where  it  was  ascertained  that  all  was 
quiet  at  Valparaiso,  and  that  nothing  was  known  of  the  Spanish  fleet. 
The  ship  returned  to  San  Francisco,  without  going  beyond  the  Chinca 
Islands.  The  Supreme  Court  of  the  United  States,  in  regard  to  the 
main  issue  in  that  case,  said :    ''  The  owner  made  no  provision  against 
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any  contingency.  His  engagement  was  simple,  direct,  and  uncondi- 
i^onal,  that  the  vessel  should  proceed  to  Valparaiso.  The  presence  or 
absence  of  the  consignee  was  immaterial.  If  absent,  it  was  the  right 
snd  duty  ot  the  master  to  place  the  cargo  in  store.  The  contract  was 
not  fulfilled.  For  this  the  shipper  is  in  no  wise  responsible.  Such  are 
i^fae  relations  of  the  parties.  The  contract  of  affreightment  is  governed 
by  the  same  principles  as  other  special  contracts.  There  are  none  to 
Tehich  these  principles  are  more  stringently  applied.  The  contract  is 
an  entirety;  and  where  there  has  been  no  complete  fulfillment  on  one 
«ide  and  no  fault  or  waiver  on  the  other,  no  freight  money  can  be 
recovered.  Air.  Justice  Story  says  this  is  the  result  of  all  the  cases." 
The  court  further  said:  *'The  principle  dedncible  from  the  authori- 
ties is,  that  if  what  is  agreed  to  be  done  is  possible  and  lawful,  it  must 
be  done.  Difficulty  or  imi>ossibiIity  of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown  that  the  thing  can  not 
by  any  means  be  effected.  Nothing  short  of  this  will  excuse  non-per- 
formance. The  answer  to  the  objection  of  hardship  is,  that  it  might 
have  been  guarded  against  by  a  proper  stipulation.  It  is  the  province 
of  courts  to  enforce  contracts,  not  to  make  or  modify  them.  When 
there  is  neither  fraud,  accident,  nor  mistake,  the  exercise  of  dispensing 
power  is  not  a  judicial  iunction." 

I  think  the  plaintiff  has  made  out  clearly  a  loss  to  the  amount  of  the 
sum  awarded  him  by  the  judgment  of  the  lower  court.  The  defendants 
had  chartered  their  ship  to  carry  cotton  to  Liverpool  for  seven-eighths 
pence  per  pound.  The  plaintiff  had  the  right  on  paying  that  rate  to 
load  the  ship  at  a  higher  rate  if  he  could  get  it.  Early  in  October, 
Decan  &  Zerega,  ship  brokers,  offered  to  the  plaintiff  for  the  Lowe 
two  thousand  bales  at  fifteen -sixteenths  pence  per  pound,  which  he 
declined,  under  the  apprehension  that  the  Lowe  would  not  arrive  on 
the  fifteenth.  The  plaintiff,  about  the  same  time  he  was  offered  the 
two  thousand  bales  by  Decan  &  Zerega,  endeavored  through  those 
brokers  to  ship  a  thousand  bales  of  his  own  cott<in  on  the  Alhambra  at 
two  cents  per  pound,  but  could  not  effect  the  shipment  because  the 
Alhambra  was  loading  at  two  and  a-half  cents  per  pound.  I  am 
satisfied  that  the  evidence  is  conclusive  that  the  Lowe  could  have  been 
readily  loaded  at  fifteen -sixteenths  pence  per  pound  had  she  been  in 
port  at  the  stipulated  time. 

It  is  shown  that  freights  just  at  that  time  were  mling  high,  even  a 
penny  or  more,  it  seems,  had  been  offered  in  some  instances.  When 
the  plaintiff  offered  a  thousand  bales  to  the  Alhambra,  she  was  the 
only  steamship  in  port.  The  number  of  bales  the  Lowe  was  capable 
of  carrying  is  shown,  and  I  think  the  estimate  made  by  the  court  a 
qua  of  the  diflerence  between  the  contract  price  by  the  charter  party 
jBkud  what  is  assumed  as  the  average  rate  of  freights  on  the  fifteenth  of 
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October,  viz.,  a  peDoy  and  ODe-sixteenth,  correct.  To  this  is  added 
five  per  cent,  primage,  the  whole  reduced  to  United  States  currency  at 
the  rate  of  exchange  at  New  Orleans  on  England  on  the  fifteenth  of 
October,  1869,  making  $8024  67.  For  this  sum,  with  fire  per  cent 
interest  from  judicial  demand,  the  judgment  was  rendered,  and,  I 
think,  correctly. 


^r»yoRGAN,  J.    I  concur  with  Mr.  Justice  Taliaferro  in  his  dissentiDg 
fc,:».'"^^(piijion. 

Rehearing  refused. 


¥ 


No.  4522. 
Amos  T.  Dwight  v.  R.  R.  Barrow. 

The  motion  to  dismiss  the  appeal  mnst  prevail,  where  the  appellant  haa  lost  his  right  to  the 
saspenaive  appeal  by  failing  to  fnmish  the  required  bond  within  the  time  prescxihed  by 
law,  and  where  the  amount  of  bond  not  having  been  fixed  by  the  judge,  he  can  not  avail 
himself  of  a  devolutive  appeal. 

APPEAL  from  the  Third  (now  Fifteenth)  Judicial  District  Court, 
parish  of  Terrebonne.  Louis  West,  judge  ad  hoe,^  in  place  of  the 
district  judge  recused.  N.  H.  Bightor,  for  plaintiff  and  appellee. 
jR»  D,  Jordan,  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

Taliaferro,  J.  The  ground  taken  for  the  dismissal  of  this  appeal 
is,  that  the  appeal  bond  was  not  given  until  the  twenty-eighth  day  of 
January,  1873,  the  day  on  which  the  appeal  was  by  law  returnable, 
being  the  fourth  Monday  of  that  month,  the  appeal  having  been 
granted  on  motion  in  open  court  ou  the  twentieth  ot  November,  1872. 
The  transcript  was  filed  in  this  court  on  the  fifth  of  February,  1873, 
the  appellant,  upon  the  certificate  of  the  clerk  of  the  lower  court  of 
his  inability  to  complete  the  transcript  within  the  time  required  bj 
law,  obtained,  on  the  twenty-third  of  January,  an  extension  of  ten 
days  to  complete  it^  and  on  the  thirty-first  of  that  month,  on  motion, 
a  further  extension  of  five  days  was  granted.  The  motion  must  pre- 
vail. The  appellant  clearly  lost  his  right  to  the  suspensive  appeal  by 
failiug  to  furnish  the  required  bond  within  the  time  required  by  law. 
The  amount  of  bond  not  having  been  fixed  by  the  judge,  he  can  not 
avail  himself  of  a  devolutive  appeal.     C.  P.  article  578. 

It  is  ordered  that  the  appeal  be  dismissed  at  appelLint's  coat. 
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No.  4536. 
Frances  Desobrt  et  als.  v,  Bohan  Schlater  et  als. 

Parties  to  a  marriage  contract  in  Loaisiaoa  can  agree  therein,  that  the  property  they  may 
acquire  by  saccession  or  donation  during  marriage,  shall  fall  into  the  community  of 
acquets  and  gains,  and  the  father  and  mother  of  the  parties  to  the  marriage  can  give,  for 
the  benefit  of  said  parties,  the  whole  or  a  part  of  the  property  they  may  have  on  the  day 
of  their  decease. 

Parties  may  stipulate  as  they  like,  provided  the  thing  stipulated  is  not  in  contravention  of  a 
prohibitory  law.  Any  stipulation,  therefore,  in  a  marriage  contract,  which  is  n6^J^^ 
TiolatioD  of  a  prohibitory  law,  is  binding  upon  the  contracting  i>arties,  as  long  as' me^ 
contract  lasts. 

All  stipulations  which  the  law  permits  to  be  made  in  marriage  contracts  may  be  altered  by 
the  husband  and  wife  Jointly  belore  the  celebration  of  the  marriage,  but  not  afterwards. 
As  they  bind  themselves  at  the  time  of  the  marriage,  so  they  remain  bound  so  long  as  the 
marriage  lasts. 

Whether  the  stipulations  of  a  marriage  contract  can  be  subsequently  changed  or  not,  it  is 
clear  tiiat  the  changing  of  said  contract  would  be,  in  reality,  a  new  one,  and  that,  as 
such,  it  would  have  to  be  entered  into  by  all  those  who  were  parties  to  the  first  contract, 
and  that  the  stipulations  to  that  effect  should  be  positively  stated. 

The  fruits  of  community  property  belong  to  the  community  and  are  liable  to  seizure  in  pay- 
ment of  a  community  debt. 

Plaintiff's  having  pleaded  the  prescription  of  one  year  against  the  defendants'  answer  and 
pretensions ; 

Held — That  it  does  not  appear  that  this  case  is  governed  by  any  of  the  provisions  of  the- 
artiele  of  the  code  regulating  said  prescription. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
jUL  Fosey,  J.  A.  <&  E.  B.  Talboi,  David  H.  Barrow,  C,  Boselhis  and 
Alf.  Fhilipa,  for  plain  titt's  and  appellees.  Samuel  Matthews ,  Qeorge 
Wailes  and  William  H,  Hunt,  for  defendants  and  appellants. 

Morgan,  J.  On  the  sixteenth  December,  1846,  Jean  Arvillien  Dar- 
denne  and  Frances  Desobrj,  entered  into  a  marriage  contract,  by 
which  it  was  stipulated  that  the  future  husband  brought  into  marriage 
property  valued  at  $18,000,  and  the  future  wife  $7500  in  cash,  which 
sum  was  advanced  by  her  father  and  mother  out  of  the^share  which 
might  fall  to  her  in  their  succession  after  their  death.  This  sum  of 
$7500  was  acknowledged  to  have  been  received  by  the  future  husband^r. 
Besides  the  cash,  the  racure  wife  also  brought  into  marriage  a  slave,, 
aged  about  eighteen  years,  which  was  also  advanced  by  her  father  and* 
mother  upon  the  same  terms.  The  parties  to  this  contract  were  Dar- 
denne  and  Frances  Desobry,  and  her  father  and  mother,  Lewis  and! 
Minerva  Desobry. 

By  this  contract  it  was  further  agreed  that  all  the  property  brought 
by  the  future  husband  and  wife  in  marriage,  or  which  might'  tall  to 
them  or  either  of  them  by  succession  or  donation  during  their  mar-r 
riage,  should  be  held  in  common  between  them  under  a  title  similar  to 
that  of  acquets  and  gains,  made  during  the  existence  ot  the  marriage ; 
and  it  was  expressly  agreed  between  the  parties  to  the  contract,  that 
the  future  wife  had  not,  and  should  never  exercise  any  dotal  or  para- 
phernal rights.     This  portion  Qf  the  contract  is  as  follows : 
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''Article  third — The  parties  to  this  contract,  that  is  to  saj,  the  said 
Jean  Arvillien  Dardenne  and  the  said  Frances  Desobry  and  her  said 
father  and  mother,  Louis  Desobry  and  Minerva,  his  wife,  convenant 
and  agree  that  all  the  property  brought  by  them  in  marriage,  or  which 
may  fall  to  them,  or  either  of  them,  by  saccession  or  donation,  daring 
their  marriage,  shall  be  held  by  them  in  common,  on  a  title  similar  to 
that  of  acquets  and  gains,  made  during  the  existence  of  the  marriage, 
it  being  expressly  understood  by  and  between  the  parties  to  this  con- 
tract that  the  said  future  wife  has  not,  and  can  never  exercise  any  dota^ 
or  paraphernal  rights. 

Dardenne  and  Frances  Desobry  were  married  under  this  contract. 
At  various  times  atter  the  marriage  the  father  and  mother  of  Mrs. 
Dardenne  gave  to  Dardenue  sums  of  money.  They  also  gave  bim  a 
slave.  He  receipted  for  the  amounts  received,  and  it  was  stated  in  the 
receipts  that  the  money  and  the  slave  given  were  received  as  donations 
to  Mrs.  Dardenne,  to  be  deducted  out  of  any  interest  which  she  might 
•eventually  have  in  the  succession  of  her  father  and  mother. 

On  the  twenty-fourth  March,  1856,  Louis  Desobry,  Mrs.  Dardenne^s 
father,  sold  to  Dardenne  certain  pieces  of  property  for  $10,150,  of 
which  $2000  were  paid  in  cash,  and  for  the  balance  the  vendor  made  a 
donation  thereof  to  his  daughter,  Mrs.  Dardennu,  as  an  advance  of  her 
ahare  of  inheritance,  which  sum,  so  advanced,  was  to  be  considered 
as  the  paraphernal  property  of  Mrs.  Dardenne.     Ou  the  fifth  Septem- 
ber, 18B6,  Mrs.  Dardenne  instituted  suit  against  her  husbaikl,  in  which 
she  sets  up  the  marriage  contract  referred  to,  and  the  payments  made 
therein  and  thereunder,  all  of  which  payments  she  avers  were  received 
by  her  husband,  and  were  by  him  converted  to  his  own  use  and  benefit. 
She  alleges  further  tliat  the  stipulations  tlierein  contained,  with  refer- 
ence to  the  community  which  it  was  agreed  should  exist  between  her 
husband  and  herself,  are  contrary  to  law,  and  are  therefoi-*^  null  and 
void ;  that  the  derangement  of  her  husband's  affairs  and  his  pecuniary 
embarrassments  induce  lier  to  fear  that  she  may  lose  her  riglits  and 
claims  for  the  sums  of  money  and  the  propei*ty  received  by  him  for 
her;  and  she  prayed  fbr  a  separation  of  property,  and  for  a  judgment 
for  the  amount  of  her  claims,  with  interest,  and  with  a  legal  mortgage 
to  secure  the  payment  thereof  upon  her  husband's  property.     The  hus- 
band made  default,  which  was  duly  confirmed,  and  on  the  twenty- 
eighth  September,  186(5,  judgment  was  rendered  in  her  favor,  declaring 
that  portion  of  their  marriage  contract  regarding  the  community  which 
was  to  exist  between  them  nuUj  decreeing,  furtlier,  a  separation  of 
property  between  her  husband  and  heraelf,  and  giving  her  a  judgment 
for  $19,641,  amount  of  her  separate  and  paraphernal  funds  and  moneys 
received  by  her  husband  for  her  account,  with  legal  interest  from  judi- 
cial demand  until  paid,  and  granting  her  a  legal  mortgage  on  the 
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property  of  her  husband  to  secure  the  payment  ci  the  $19,641,  to  date 
irom  the  dates  upon  which  the  several  sums  making  up  this  aggregate 
were  received  by  him.  This  judgment  was  published  according  to 
law. 

On  the  first  March,  1867,  by  public  act  passed  before  the  recorder  of 
the  parish  in  which  they  reside,  Dardenne,  in  full  satisfaction  of  the 
judgment  above  recited,  gave  to  his  wife,  who  accepted  the  same  under 
bis  authorization,  a  certain  plantation  known  as  the  Crescent  planta- 
tion, together  with  the  mules,  horses,  sheep,  and  agricultural  irople- 
ments  thereon,  and  another  tract  of  land.  This  dation  en  paiement 
was  recorded  on  the  twenty-first  March,  1867.  On  the  thirteenth 
February,  1867,  Mrs.  Dardenne  gave  to  her  husband  a  power  of  attor- 
ney, to  manage  all  the  matters  regarding  her  property,  and  he  has  been 
administering  it  ever  since.  The  Crescent  plantation  has  been  culti- 
-vated  by  him,  and  in  the  year  1871  a  crop  of  sugar  and  molasses  was 
made  thereon. 

On  the  twenty-eighth  September,  1866,  Roman  Schlater  obtained  a 
judgment  against  Brusle  and  Dardenne,  in  solido^  for  $9504,  with  four 
per  cent,  interest  thereon  per  annum,  from  first  April,  1862.  On  the 
seventh  December,  1871,  he  isaued  execution  thereon.  On  the  eighth 
December,  the  sheriff  seized  six  hogsheads  sugar,  and  on  the  fifteenth  he 
seized  twenty-six  and  two-thirds  hogsheads  and  three  thousand  seven 
hundred  and  forty-five  gallons  molasses,  more  or  less,  of  which  he  sub- 
sequently released  one- third  of  the  sugar  and  two  thousand  eight 
hundred  gallons  of  molasses,  under  instructions  from  Schlater,  which 
sugar  and  molasses  was  produced  on  the  Crescent  plantation. 

This  execution  was  injoined  by  the  plaintiff  herein.  In  her  petition 
she  sets  up  her  judgment,  the  payment  thereof  by  the  transfer  of 
property  above  set  forth,  amongst  which  was  the  Crescent  plantation, 
-of  which  she  alleges  continual  possession  since  the  transfer  thereof; 
and  she  claims  that  the  property  seized  belongs  to  her,  and  tliat  it  is 
not  liable  for  her  husband's  debts.  She  asks  for  a  judgment  decreeing 
the  seizure  illegal. 

The  defendant  answers  that  plaintiffs'  judgment  and  the  proceedings 
thereunder,  are  <mere  simulations,  intended  to  place  the  property  of  iier 
husband  beyond  the  pursuit  of  his  creditors,  who  had  obtained  and 
recorded  judgments  against  him  prior  to  her  judgment,  and  the  trans- 
fer thereunder.  He  sets  up  the  marriage  contract  between  the  parties, 
on  the  faith  of  which,  he  alleges,  he  and  others,  transacted  business 
with  her  husband  and  became  his  creditors,  and  he  claims  that  her 
judgment  as  against  him  is  an  absolute  nullity.  Upon  these  issues  the 
parties  went  to  trial.  There  was  judgment  perpetuating  the  injunction, 
4hnd  the  defendant  has  appealed.  The  whole  case  turns  upon  the 
w^alidity  of  the  marrii^ge  contract,  about  the  existence  and  confection  of 
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which  there  is  no  dispute ;  and  the  qaestion  propounded  to  as  for 
answer  is  :  Can  parties,  in  Louisiana,  by  their  marriage  contract,  agree 
that  the  property  which  they  may  acquire  by  succession,  or  donation, 
during  marriage,  shall  fall  into  the  community  of  acquets  and  gains? 
And  herein  (in  this  case)  can  the  father  and  mother  of  the  parties  to 
the  marriage,  give  the  wliole  or  a  part  of  the  property  they  may  leave 
on  the  day  of  their  decease  for  the  benefit  of  the  parties  f 

If  they  can,  the  judgment  appealed  from  is  wrong.  If  they  can  not, 
it  is  right. 

Our  law  considers  marriage  in  no  other  view  than  as  a  civil  contract. 
C.  C.  86.  Parties  may  stipulate  as  they  like,  provided  the  thing  stipu- 
lated is  not  in  contravention  of  a  prohibitory  law.  Any  stipulation, 
therefore,  in  a  marriage  contract,  which  is  not  in  violation  of  a  pro- 
hibitory law,  is  binding  upon  the  contracting  parties,  so  long  as  the 
contract  lasts. 

Every  marriage  contracted  in  this  State  superinduces,  of  right,  part- 
nership, or  community  of  acquets  and  gains,  if  there  be  no  stipulation 
to  the  contrnry.     C.  C.  2i399. 

Parties  may,  by  their  marriage  contracts,  modify  the  legal  commu- 
nity as  they  think  fit,  either  by  agreeing  that  the  parties  shall  be  une- 
qual, or  if  specifying  the  property  belonging  to  either  of  them,  of 
which  the  fruits  shall  not  enter  into  the  partnership.     C.  C.  2424. 

They  may  stipulate  that  there  shall  be  no  community  whatever.  C» 
C.  2332.  In  other  words,  in  our  opinion,  as  we  have  before  stated, 
they  may  make  any  stipulation  in  their  contract  which  is  not  repro- 
bated by  law. 

And  "fathers  and  mothers,  the  other  ascendants,  the  collateral  rela- 
tions of  either  parties  to  the  marriage,  and  even  strangers,  may  give 
the  whole  or  a  part  of  the  property  they  shall  leave  on  the  day  of  their 
decease,  both  for  the  benefit  of  the  parties  and  for  that  of  the  children 
to  be  born  of  their  marriage,  in  case  the  donor  survives  the  donee.'' 
C.  C.  17a5. 

These  are  all  stipulations  which  the  law  permits  to  be  made  in  mar- 
riage contracts,  which  agreements  may  be  altered  by  the  husband  and 
^ife  jointly  before  the  celebration  of  marriage,  but  not  afterward. 
Article  2329  declares*,  "Every  matrimonial  agreement  can  be  altered 
by  the  husband  and  wife  jointly,  betore  the  celebration  of  marriage, 
but  it  cannot  be  altered  after  the  celebration."  As  they  bind  them- 
selves at  the  time  of  their  marriage,  so  they  remain  bound  so  long  as- 
the  marriage  lasts. 

These  are  the  textual  provisions  of  our  Code,  and  we  do  not  see  how 
those  who  follow  them  can  successfully  assert  that  they  have  been 
acting  in  conflict  with  the  law,  or  that  a  contract  made  under  them  is 
null  and  of  no  effect.    This  question  has,  we  think,  already  been  re 
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viewed  by  this  court  In  the  case  of  Fabre  v.  Sparks,  12  R.  31,  it  was 
atipnlated  in  the  marriage  contract  that  *' there  shall  be  a  community 
between  them,  the  said  parties,  which  shall  comprehend  all  their 
estate,  real  and  personal  and  to  come."  The  court  gave  effect  to  the 
contract;  and  so  it  did  in  the  succession  of  Mossy,  4  An.  p.  339,  where 
the  same  doctrine  was  recognized. 

It  was  contended  that,  notwithstanding  the  stipulation  to  the  con- 
trary in  the  marriage  contract,  donations  may  be  made  to  the  wife 
which  will  be  her  separate  property.  Aqd  it  was  pressed  upon  us  that 
inasmuch  as  the  donations  in  this  case  were  made  by  the  fatlier  and 
mother,  on  account  of  the  plaintiff's  interest  in  his  and  his  wife's  suc- 
cession, which  appears  by  the  testimony  of  the  father,  by  the  receipts 
of  the  husband,  and  by  the  act  of  sale  and  donation  of  certain  landed 
property,  in  which  it  is  stated  that  the  amount  of  the  purchase  money 
advanced  is  to  be  considered  as  tiie  paraphernal  property  of  the 
plaintiff,  these  advances  must  be  held  to  be  her  paraphernal  property, 
subject  to  restitution  by  her  husband. 

We  do  not  consider  the  question  whether,  notwithstanding  the  stipu- 
lation to  the  contrary  in  a  marriage  contract,  the  wife  may  receive 
donations  which  will  be  her  separate  property  before  us.  Such  a  stipu- 
lation may  have  been  a  condition  precedent  to  the  marriage.  It  is  a 
condition  which  the  law  does  not  prohibit  parties  from  making.  It 
is  a  stipulation  which  the  law  expressly  allows  fathers,  mothers,  col- 
laterals and  even  strangers  to  make  in  favor  of  their  children,  relatives 
or  friends,  so  far  at  least  as  relates  to  the  property  which  the  donors 
may  leave  at  their  death. 

Whether  this  contract,  once  made,  can  be  annulled  by  the  parties 
who  made  it,  in  spite  of  the  article  of  the  code,  or  whether  one  of  the 
parties,  without  the  assent  of  the  other  may  destroy  it,  is  not  for  us 
now  to  determine.  We  are  clear,  however,  upon  this  point,  that  the 
changing  of  such  a  contract  would  be,  in  reality,  a  new  contract,  and 
that,  as  such,  it  would  have  to  be  entered  into  by  all  those  who  were 
parties  to  the  first  contract,  and  that  the  stipulations  to  that  effect 
should  be  positively  stated.  We  do  not  discover  that  this  has  been 
done  here.  The  husband,  the  wife  and  her  father  and  mother,  before 
the  marriage,  agreed  amongst  themselves  that  all  property  received  by 
donation  by  either  of  the  parties  contracting  marriage,  during  the 
marriage,  should  be  community  property. 

Plaintiffs'  father  was,  as  we  have  seen,  a  party  to  that  contract,  and 
when  he  made  the  donations  to  her,  giving  the  same  to  her  husband, 
without  referring  in  any  manner  to  the  stipulations  in  the  marriage 
contract,  he  must,  we  think,  be  considered  as  having  done  so,  with 
reference  to  that  contract,  by  which  he  knew  his  donation  would  form 
part  of  the  community  between  his  daughter  and  her  husband.    We 
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think  we  must  take  his  deeds  to  be  a  compliance  with  his  words,  and* 
that  when  he  declared  the  donations  made  by  him  to  his  daughter'^ 
husband  should  be  considered  as  her  paraphernal  rights^  his  only  object 
was  to  provide  that  the  amounts  should  be  deducted  from  his  succes- 
sion  when  it  should  come  to  be  divided  amongst  his  co-heirs.  Other- 
wise, we  think,  he  should  have  stated  it,  and  the  husband  should  have 
so  accepted  it,  that  the  donations  were  to  be  her  separate  property,, 
notwithstanding  the  marriage  contract.  At  all  events,  we  think  it 
should  have  been  in  some  way  shown  that  it  was  their  intention  to 
destroy  or  modify  the  marriage  contract.  This  was  not  done.  On  the 
contrary,  to  us,  the  donations  seem  to  have  been  made  in  conformity 
therewith. 

Tiie  marriage  contract  not  having  been  abrogated  when  the  dona- 
tions and  sale  were  made,  the  property  conveyed  formed  part  of  the 
community  of  acquets  and  gains,  and  was  liable  for  the  community 
debts.  The  judgment  under  whicli  the  execution  herein  injoined 
issued,  was  to  force  tlie  payment  of  a  community  debt,  which  existed 
when  the  judgment  under  which  the  plaintiff  now  claims,  was  rendered. 
/  The  property  being  community  property,  the  fruits  thereof  belong  <»► 
the  community,  and  are  liable  to  seizure  in  payment  of  a  community 
debt,  and  the  injunction  which  restrains  the  execution  under  which  it 
was  seized  tlierefor,  improperly  issued. 

Plaintiff  has  plead  the  prescription  of  one  year  against  the  defend- 
ants' answer  and  pretensions.  We  do  not  see  that  the  case  is  governed 
by  any  of  the  provisions  of  the  article  of  the  code  regulating  the  pre- 
scription of  •ne  year. 

It  is  therefore  ordered,  adjudged  and  decreed  thnt  the  judgment  of  the 
district  court  be  avoided,  annulled  and  reversed,  and  that  the  injanc- 
tion  herein  issued  be  dismissed,  plaintiffs  to  pay  costs  in  both  courts. 

Rehearing  refusaed. 


1  Jsl  No.  4352. 

Is    43ol      Succession  of  Henrt  J.  Porstall,  on  Opposition  of  Oscar  Forstall' 
^ ^1  to  Application  of  Widow  Forstall  for  Letters  of  Tutorship. 

Nothing  is  to  be  fonnd  in  the  statutes  of  this  State  relative  to  adoption,  which,  being  oonatrned 
with  the  various  articles  of  the  Civil  Code  on  the  snl^eot  of  tutorship,  inclines  this  oonrt 
to  believe  that  the  Legislature,  in  permitting  the  adoption  of  children,  had  any  intentloii 
to  abridge  the  right  of  a  natural  tutor  to  the  personal  care  and  control  of  his  minor  child: 
or  to  the  adiAinlRtration  of  the  child's  property. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Dumg- 
neaud,  J.     0.  T,  Bemiss  dt  Berault,  for  Oscar  Forstall,  opponent 
and  appellant.     Saucier  dt  Mickinard,  for  Widow  Forstall,  appellee. 

Taliaferro,  J.     Henry  J.  Forstall  died  in  August,  1862,  leaving 
one  child,  issue  of  his  marriage  with  Mathilde  Rancbe,  who  in  this  suit 
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petitions  to  qualify  as  natural  tutrix  of  that  child,  Marie  Emma  For- 
stall;  that  an  undertutor  be  appointed,  and  an  inventory  be  taken  of 
the  property  of  the  estate  of  her  deceased  husband. 

She  is  opposed  in  these  proceedings  by  Oscar  Forstall,  a  brother  of 
the  deceased,  on  the  ground  that  in  compliance  with  all  the  require- 
ments of  law  in  such  cases,  and  with  the  full  consent  of  Mrs.  Mathilde 
Forstall,  widow  ot  his  deceased  brother  and  mother  of  bis  surviving 
child,  the  said  Marie  Emma,  he  did  by  notarial  act  on  the  twenty- 
fourth  of  March,  1866,  and  in  pursuance  of  a  decree  of  the  Fourth  Dis- 
trict Qourt  of  New  Orleans,  rendered  on  the  tenth  of  March,  1866, 
adopt  the  md  child  Emma  as  his  own.  He  prays  to  be  recognized 
and'isonfirmed  as  the  adopted  -father  of  the  child  and  entitled  to  the 
administration  of  her  property,  and  that  the  application  of  Mrs. 
Forstall  to  quality  as  natural  tutrix  of  the  minor  be  rejected. 

The  opposition  was  overruled,  and  an  order  rendered  for  the  making 
of  an  inventory  as  prayed  for  by  Mrs.  Forstall,  and  »he  was  recognized 
as  natural  tutrix  of  her  minor  child  and  allowed  to  qualify  as  such. 

From  this  judgment  the  opponent  has  appealed. 

We  find  nothing  in  the  statutes  of  this  State  relative  to  adoption, 
const!  ned  with  the  various  articles  of  the  Civil  Code  on  the  subject  of 
tutorship  that  inclines  us  to  believe  that  the  Legislature,  in  permitting 
the  adoption  of  children,  had  any  intention  to  abridge  the  right  of  a 
natural  tutor  to  the  personal  care  and  control  of  his  minor  child,  or  to 
the  administration  of  the  child's  property. 

The  judgment  appealed  from  we  think  was  correctly  rendered,  and 
it  is  therefore  ordered  that  it  be  af&rmed  with  costs. 


No.  4585. 
SucGRSSioN  OF  Jean  Bodvbt,  Opposition  to  Account  of  Tutrix. 

The  vendor's  privilege  attaches  to  the  Improvements  pat  npon  lots  hy  the  vendor,  where  tiie' 

vendor  is  not  opposed  by  any  one  entitled  to  or  claiming  a  special  privilege  npon  the 

bnildingB. 
The  objection  that  a  widow  claiming  the  benefit  of  the  one  thousand  dollar  reservation  has 

lost  her  right  to  it  by  failing  to  register  her  claim  as  a  privilege  is  without  force.    This 

provision  for  destitnte  widows  and  orphans  is  not  to  be  regarded  strictly  as  a  privilege, 

and  the  recording  of  it  is  not  necessary  for  its  preservation. 
This  claim  mast  be  paid  in  preference  to  all  other  debts,  except  for  the  vendor's  privilege 

and  expenses  incurred  in  selling  the  property,  and  where  it  conflicts  with  the  lessor's 

privilege  the  latter  must  yield. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tiasoif 
J.  JuUen  Michel  and  A.  J»  Villeref  for  Mrs.  Bouvet,  tutrix  and 
appellee.  ^.  Bermudez  and  A.  Viavant,  for  Mrs.  Van  Rooten,  opponent 
and  appellee.     O.  Schmidt,  for  Mrs.  Gallier,  opponent  and  appellant. 

Taliaferro,  J.    The  widow  of  Jean  Bouvet  and  natural  tutrix  of 
her  minor  children,  having  filed  an  account  and  tableau  of  distribution 
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of  the  proceeds  of  the  insolvent  estate  of  the  decedent,  it  was  opposed 
by  various  creditors,  and  a  contest  arose  among  them  in  regard  to  the 
rank  that  shoald  be  assigned  to  the  claims  of  the  contestants  against 
the  succession. 

The  funds  to  be  distributed  were  proceeds  of  real  estate  amounting 
to  $1340  and  $1079  20,  arising  from  sale  of  contents  of  a  store  leased 
by  Mrs.  Gallier  to  Bouvet  ($806  05),  and  $273  15,  amount  of  bills  col- 
lected by  the  tutrix. 

The  judge  a  quo,  after  hearing  the  parties,  made  an  alteration  of  the 
tableau  as  presented,  and  adjusted  the  distribution  as  follows  :  After 
deducting  from  the  gross  sum  of  proceeds  of  the  real  estate  the  taxes, 
and  the  various  expenses  of  the  sale,  amounting  in  the  whole  to  $220, 
the  remainder,  $1120,  was  given  to  Mrs.  Van  Rooten,  holding  mort- 
gage and  vendor's  privilege  on  the  property  sold  by  her  to  Bouvet; 
^to  Mrs.  Bouvet,  claiming  a  thousand  dollars  under  the  law  granting 
this  right  to  a  widow  left  in  necessitous  circumstances,  after  deduct- 
ing  from  a  thousand  dollars  the  value  of  the  household  furniture 
retained  by  the  widow,  $354.  He  directed  the  remainder,  $^6,  to  be 
paid  out  of  the  $1079  20,  leaving  a  balance  of  $433  to  Mrs.  Gallier,  in 
right  of  her  lessor's  privilege. 

From  this  judgment  she  appeals.  In  this  court  the  widow  Bouvet 
and  several  others,  claiming  to  be  privileged  creditors,  appear  and  join 
Mrs.  Gallier  in  the  appeal,  and  pray  a  reversal  of  the  judgment  and  for 
the  liomologation  of  the  two  accounts  as  originally  presented  in  the 
lower  court. 

The  real  estate  belonging  to  the  succession  of  the  insolvent  consisted 
of  two  vacant  or  unimproved  lots  in  New  Orleans,  purchased  by  Bou- 
vet from  Mrs.  Van  Rooten,  on  a  credit.  A  note  was  given  for  the 
price,  and  the  vendor's  privilege  and  special  mortgage  retained  to 
secure  the  payment.  Bouvet,  after  purchaeiug  these  lots,  placed 
buildings  and  improvements  upon  them.  An  order  of  court  was 
obtained  for  the  appraisement  olT  the  lots  and  the  improvements  pat 
upon  them,  separately,  which  was  accordingly  done,  and  the  separate 
value  of  each  ascertained,  the  value  of  the  lots  being  $600,  that  of  the 
improvements  $900.  The  whole  property  sold  together  for  $1350.  It 
is  contended  on  the  part  of  Mrs.  Bouvet  that  the  vendor's  privilege 
does  not  extend  to  the  improvements  placed  upon  the  lots;  that  as  to 
the  improvements,  the  vendor  of  the  lots  can  have  only  a  right  of 
mortgage,  and  that  under  the  homestead  law  her  right  is  superior  to 
the  veudor^a  mortgage,  as  the  law  declares  its  precedence  over  all 
claims,  except  the  vendor's  privilege.  We  see  no  sufficient  reasons  for 
alteiing  the  judgment  of  the  court  below.  We  think  the  vendor's 
privilege  attaches  to  the  improvements  put  upon  the  lots  by  the  ven- 
dee.    The  vendor  in  this  case  is  not  opposed  by  any  one  entitled  to  or 
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•claimiDg  a  special  privilege  upon  the  buildings.  The  objection  that 
the  widow  claiming  the  benefit  of  the  thoasaDd  dollar  reservation  has 
lost  her  right  to  it  by  failing  to  register  her  claim  as  a  privilege,  we 
think  without  force.  We  concur  in  opinion  with  the  judge  a  quo  that 
this  provision  made  for  the  benefit  of  the  destitute  widow  land  helpless 
•orphan  is  not  to  be  regarded  strictly  as  a  privilege,  and  the  recording 
of  it  is  not  necessary  for  its  preservation.  The  terms  used  in  conferring 
the  right  are  very  clear  and  distinct  in  declaring  that  the  '*  amount 
shall  be  paid  in  preference  t<o  all  other  debts  except  those  tor  the 
vendor's  privilege  and  expenses  incurred  in  selling  the  property.*' 
When,  therefore,  a  case  occurs  like  the  present,  where  this  claim  con- 
iflicts  with  the  lessor's  privilege,  the  latter  must  yield.  On  the  part  of 
Mrs.  Gallier,  insisting  upon  her  privilege  as  lessor,  and  those  who 
joined  her  in  this  court  in  praying  an  alteration  of  the  judgment,  we 
"find  nothing  to  entitle  them  to  it. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
•the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  4660. 

State  of  Louisiana  ex  rel.  J.  0.  Nixon  v.  James  Graham,  Auditor. 

State  of  Louisiana,  intervener. 

This  court  does  not  recof^ize  the  right  of  the  Attorney  General,  whose  term  of  office  is 

about  expiring,  to  make  an  agreement  so  as  to  preclude  his  successor  iW)m  taking  an 

appeal  and  otherwise  discharging  his  daty  to  the  State. 
An  Attorney  General  who  palpably  neglects  his  dnty,  and  who  abandons  the  interest  of  the 

State  which  he  was  charged  to  protect  and  to  defend,  has  no  anthority  to  make  contract« 

binding  on  his  socoesaor  for  a  like  dereliction  of  duty. 
The  Attorney  General  is  not  the  State,  but  only  its  coonsel.    His  agreement  to  acquiesce  in 

a  Judgment  is  not  the  acquiescence  of  the  State,  nor  does  it  bind  a  succeeding  Attorney 

General  not  to  take  an  appeal  where  the  time  for  appealing  has  not  elapsed. 
The  appellee  is  not  entitled  to  notice  of  the  order  of  appeal,  where  it  was  granted  on  the 

mandamus  of  this  court,  and  relates  back  to  the  time  the  appeal  was  denied  on  the  trial 

of  the  rule,  contradictorily  with  the  parties  to  the  suit. 
A  statement  of  facts  signed  by  the  relator,  *'  to  facilitate  the  trial  and  to  be  used  on  the 

trial  in  the  Supreme  Court,"  would  be  sufficient  to  dispense  with  a  citation  of  appeal  on 

said  relator. 
The  question  on  the  merits  presented  in  this  suit  is  identical  with  the  one  decided  in  the 

case  of  the  State  ex  rel.  Salomon  &  Simpson  against  the  same  defendant  23  An.  402. 
The  State  debt  exceeded  the  constitutional  limitation  of  $25,000,000  at  the  time  the  act  for 

the  relief  of  the  relator  was  passed,  and  created  a  debt  in  his  favor.    His  claim  therefore 

can  not  be  entorcod. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Cooley^ 
J.,  acting  in  the  abserce  of  JET.  0.  Dibble,  jndge  of  said  court.  J, 
B.  Hofvard  and  John  Bay,  for  relator  and  appellee.  Maya  d  Netc,  J,  Q, 
A.  Fellows  and  A,  P.  Fields  Attorney  General,  for  respondents  and 
appellants. 

Wtly,  J.    The  plaintiff  moves  to  dismiss  this  appeal : 
28 
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First — Becaase  the  judgment  herein  has  been  acquiesced  in  by  S» 
Belden,  Attorney  GeneraJ. 

Seoojid — Because  the  appellee  has  not  been  cited,  the  appeal  bein; 
granted  by  motion  on  fifteenth  March,  1873,  at  a  term  different  from 
that  at  which  the  judgment  was  rendered,  which  was  on  eighteenth 
September,  1672. 

Third — Because  the  State  of  Louisiana  is  neither  a  defendant  nor  an 
intervenor,  and  the  Auditor  has  not  given  bond. 

We  do  not  recognize  the  right  of  the  Attorney  General,  whose  term* 
of  office  is  about  expiring,  to  make  an  agreement  not  to  take  an  appeal 
in  a  case,  so  as  to  preclude  his  successor  from  taking  an  appeal  and 
otherwise  discharging  his  duty  to  the  State. 

An  Attorney  General  who  palpably  neglects  his  duty  and  who 
abandons  the  interest  of  the  State,  which  he  was  charged  to  protect 
and  to  defend,  has  no  authority  to  make  contracts  binding  on  his  soc- 
cessor  for  a  like  dereliction  of  duty  to  the  State. 

The  Attorney  General  is  not  the  State ;  but  only  the  counsel  for  the 
State.  His  agreement  to  acquiesce  in  a  judgment  is  not  the  acquies- 
cence of  the  State ;  nor  does  it  bind  a  succeeding  Attorney  (reneral  not 
to  take  an  appeal  where  he  believes  it  the  interest  of  the  State  to  do  so, 
and  the  time  for  appealing  has  not  elapsed. 

The  rule  for  an  appeal  was  tried  contradictorily  with  the  appellee, 
on  second  October,  1872,  and  the  right  to  appeal  was  denied.  The 
appellants  applied  for  a  mandamus  and  prohibition,  and  on  tenth 
March,  1873,  these  writs  were  made  peremptory  and  perpetual  by  thi» 
court,  and  the  appeal  has  been  brought  up  in  pursuance  thereof.  We 
do  not  consider  the  appellee  entitled  to  notice  of  the  order  of  appeal, 
because  it  was  granted  on  the  mandamus  of  this  court;  and  it  relates 
back  to  the  time  the  appeal  was  denied  on  the  trial  of  the  rule  contn- 
diotorily  with  the  parties  to  the  suit.  This  court  has  only  compelled 
the  order  which  should  have  issued  then. 

Besides,  the  statement  of  facts  signed  by  the  relator  and  **to  facfli- 
tate  the  trial  and  to  be  used  on  the  trial  in  the  Supreme  Court,"  would 
be  sufficient  to  dispense  with  a  citation  of  appeal.  It  is  inconsistent 
and  absurd  for  the  relator  to  contend  that  he  has  no  notice  of  this 
appeal,  and  at  the  same  time  to  file  a  document  signed  by  himself,  for 
the  purpose  of  facilitating  the  trial  and  to  be  used  at  the  trial  in  the 
Supreme  Court.  A  document  of  that  chai*acter,  voluntarily  filed  in  the 
lower  court,  would  be  considered  as  a  voluntary  appearance^  and  would 
obviate  the  necessity  for  citation. 

Tlie  third  ground,  that  the  State  of  Louisiana  is  neither  a  defendant 
nor  an  intervenor,  was  probably  made  in  error.     Becanae  from  the 
record  it  is  positively  untrue. 
The  Attorney  General,  in  the  same  document,  filed  an  answer  for 
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the  Aaditor  and  an  iaterveutioo  for  the  State ;  and  the  court  entered 
the  following  order:     *'  The  intervention  in  this  is  case  is  allowed  by 
the  court  to  be  filed.*'    And  at  the  trial  the  minutes  of  the  court  show 
that  the  State  by  the  Attorney  General,  appeared  as  an  intervenor. 
The  motion  is  therefore  denied. 

On  the  Merits. 

The  question  presented  is  the  same  as  that  presented  in  The  State 
ex  rel.  Salomon  &  Simpson  against  the  same  defendant,  23  An.  402. 
Indeed,  it  is  the  same  claim,  now  in  the  hands  of  the  original  party, 
J.  0.  Nixon ;  it  was  then  in  the  hands  of  Salomon  &  Simpson,  the 
transferrees  of  Nixon.  How  the  claim  can  be  stronger  in  the  hands  of 
the  obligee  or  the  beneficiary  of  the  act  No.  32  of  the  acts  of  1871, 
than  it  was  in  the  hands  of  his  transferrees,  we  can  not  imagine. 

It  is  proved  that  the  State  debt  exceeded  $25,000,000  at  the  time  act 
No.  32,  for  the  relief  of  J.  0.  Nixon,  was  passed.  That  act  created  a 
debt  ot  over  S50,000  in  favor  of  Nixon  when  the  constitution  pro- 
hibited the  State  from  creating  it,  because  the  limit  of  $25,000,000  had 
already  been  reached. 

For  the  reasons  stated  and  those  given  in  State  ex  rel.  Salomon  &. 
Simpson  v,  James  Graham,  Auditor,  23  An.  402,  the  judgment  herein 
in  favor  of  the  relator  must  be  reversed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled  f 
and  it  is  lurther  ordered  that  there  be  judgment  for  the  intervenor, 
and  that  the  niandamus  herein  be  disallowed  and  the  suit  be  dismissed 
at  the  costs  of  the  relator  in  both  courts. 

Rehearing  refused. 


No.  2919. 

EI..LISON,  CKEEvr  &  Emley,  liquidators  of  The  Firemen's  Insurance 
Company,  E.  E.  Norton,  assignee  in  bankruptcy  (subrogated  No. 
23,616)  V,  Jules  Schneider  and  Edward  Schnegans. 

Where  the  question  was  as  to  the  validity  of  the  transfer  of  stock,  on  the  ground  that  it 
wfts  not  made  in  accordance  with  the  formalities  required  by  the  charter  of  the  company ; 

Held — That  if  the  consent  of  the  directors  to  the  transfer  was  not  obtained  in  a  formal  con- 
vocation of  the  board,  yet  the  as8ent  of  a  minority  of  the  directors  appeared  to  have  been 
given  and  in  the  manner  that  transfers  of  stock  were  frequently  made.   This  is  snfBoieut. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tlh^ard, 
J.  Aug,  De  B.  Hughes,  Bentinek  Egan,  R,  H,  Marr,  Cotton  dt 
Levy,  for  plaintiff  and  appellee.  Hornor  i&  Benedict,  for  defendants 
and  appellants. 

Taliaferro,  J.    The  plaintiffs,  in  their  capacity  of  liquidators  of 
the  Firemen^s  Insurance  Company,  sue  the  defendants  as  stockholders 
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in  the  company  for  the  amount  of  two  calls  made  on  aBsessmentB  ae- 
cording  to  the  charter  of  the  company ;  one  of  these  asseBsmente  wu 
made  on  the  twenty -eighth  of  May,  1867,  for  twenty  dollars  per  share: 
the  other  in  July,  1669.  After  the  company  went  into  liquidation  the 
liquidators  made  a  call  for  twenty  dollars  per  share  to  pay  the  dehts 
of  the  company.  Atter  the  call  of  the  twenty-eighth  of  May,  Id67, 
and  before  the  one  last  made,  Jules  Schneider,  one  of  the  defendants, 
transferred  his  stock  to  Schnegans,  the  other  defendant.  The  plain- 
tiffs allege  that  this  transfer  to  Schnegans  was  a  mere  scheme  of 
Schneider  to  avoid  his  liability  for  the  debts  of  the  company  a^  a 
stockholder;  that  the  transfer  was  made  to  Sclinegans  without 
the  formalities  required  by  the  charter  to  render  valid  the  transfer  Of 
stock;  and  therefore  the  act  purporting  to  transfer  the  stock  of 
Schneider  to  Sclinegans  is  null  and  void. 

The  defendants  answer  by  general  denial.  The  plaintiffs  had  judg- 
ment in  their  favor  and  the  defendants  have  appealed. 

We  see  no  reasons  for  disturbing  the  judgment.  The  transfer  com- 
plained of  seems  to  have  been  regularly  made  upon  the  books  of  the 
company  in  the  usual  form  of  such  transactions.  Schnegans  wm 
recognized  by  the  directors  of  the  company  as  a  stockholder,  and  by 
their  consent  became  the  transferree  of  the  stock  held  by  Schneider. 
This  consent,  if  not  obtained  from  the  directors  in  a  formal  convocation 
of  the  board,  yet  the  assent  of  a  majority  of  the  directors  appears  to 
have  been  given,  and  in  the  manner  that  transfers  of  stock  were  fre- 
quently made. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed;  it  is  further  ordered  that  there  be 
judgment  in  favor  of  the  defendants,  the  plaintiffs  paying  costs  in  both 
court. 

Rehearing  refused. 


No.  2920. 

Ellison,  Creevy  &  Emley,  liquidators  of  Fikembn^s  Insuraxce 
Company,  No.  23,617,  E.  E.  Norton,  assignee,  (subrogated)  v. 
Louis  Schneider,  Lydia  Maria  Schneider  and  Edward 
Schnegans. 

The  syllabus  of  the  preceding  case,  No.  2919,  applies  to  this  one.  whiok  is  identical. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Theard, 
J.    Aug.  De  B,  Hughes^  Beniinck  Egan,  Cotton  dt  Levy,  for  plain- 
tiffs and  appellees.     Homor  <&  Benedict ^  for  defendants  and  appelLints. 
Taliaferro,  J.    This  suit  is  founded  on  the  same  basis  with  that 
of  the  same  plaintiffs  against  Jules  Schneider  and  Edward  Schnegaos, 
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No.  23,616,  the  judgment  in  which  has  just  been  pronounced.  For  the 
reasons  therein  assigned,  it  is  ordered  that  the  judgment  of  the  dis- 
trict court  rendered  in  favor  of  the  plaintiff's  in  this  case  (No.  23,617), 
be  annulled,  avoided  and  revert^ed.  It  is  further  ordered,  that  there  be 
judgment  in  favor  of  the  defendants,  the  plaintiffs  paying  costs  in  both 
courts. 

Rehearing  refused. 


No.  3764. 
Daniel  S.  Vinson  v.  Succession  op  Jackson  B.  Tompkins. 

Where,  on  the  admisaion  of  tlie  tntrix  of  a  minor  cbild,  judgment  was  rendered  declaring  the 
sale  of  a  certain  piece  of  property  to  the  minor's  father,  now  deceased,  to  be  simulated, 
and  reconveying  the  title  to  the  plaintiff,  and  condemning  him  to  refund  whatever  taxes 
the  widow  paid,  and  to  pay  costs,  reserving  the  rights  of  the  minor,  whatever  they 
mav  be; 

Held — That,  although  it  is  true  the  tutrix  could  make  no  admission  which  could  bind  the 
minor,  yet  that,  as  the  law  allows  such  suits  and  the  proof  of  simulation  by  a  particular 
kind  of  evidence,  which,  it  seems,  might  have  been,  but  was  not  adduced  by  plaintiff,  he 
should  be  allowe<l  an  opportunity  to  furnish  it,  and  not  to  rest  under  a  cloud  upon  his 
title,  which,  it  is  probable  irom  the  tacts  in  the  record,  could  be  removed,  wherefore  the 
portion  of  the  judgment  which  "  reserves  the  rights  of  the  minor,  whatever  they  may 
be,"  is  reversed,  and  the  case  remanded  for  the  purpose  of  allowing  the  plaintiff  to  intro- 
duce legal  evidence  as  against  said  minor's  rights,  if  any  there  be,  to  the  property  in 
question. 

APPEAL  from  the  thirteenth  Judicial  District  Court,  parish  of  Car- 
roll.   Houghf  J.    M.  Bu  Base,  for  plaintiff  and  appellant.     Ed,  F, 

Newman,  for  defendant  and  appellee. 

Howell,  J.  The  plaintiff  alleges  that  having  become  embarrassed 
in  his  pecuniary  affairs,  and  having  had,  for  his  own  safety,  to  foreclose 
several  mortgages  held  by  him,  among  others  one  against  A.  M.  Wad- 
dill,  he  caused  the  land  of  said  Waddill,  when  sold  by  the  sheriff,  to  be 
bid  off  by,  and  the  title  thereto,  to  put  in  the  name  of  his  nephew, 
Jackson  B.  Tompkins,  with  the  understanding  that  so  scon  as  the 
petitioner  became  unembarrassed,  the  said  land  should  be  reconveyed 
to  him  by  the  said  Tompkins,  who  had  no  means  and  was  merely  inter- 
posed for  the  protection  of  the  plaintiff.  But  before  this  was  accom- 
plished Tompkins  died,  and  he  now  sues  the  widow  and  tutrix  to  have 
said  title  conveyed  to  him.  The  widow  and  tutrix  answers  that  of  her 
own  knowledge  she  knows  nothing  of  the  allei^ed  facts,  except  that  her 
husband  never  had  the  amount  of  money  ior  which  the  said  land  was 
bid  off  by  him,  and  that  he  would  have  rendered  any  reasonable  ser- 
vice to  his  uncle,  the  plaintiff,  to  help  him  through  his  temporary 
embarrassment,  and  so  she  admits  the  facts  and  offers  no  objections  to 
the  court  rendering  the  judgment  prayed  for,  but  asked  that  plaintiff 
be  ordered  to  refund  the  taxes  paid  by  her. 

Judgment  was  rendered  declaring  the  sale  to  Tompkins  to  be  simu- 
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lated  and  reconveyiDg  the  title  to  plaintiff,  and  condemning  him  to 
refund  whatever  taxes  the  widow  paid  and  to  pay  costs,  reserving  die 
rights  of  the  minor,  whatever  they  may  be.  The  plaintiff  appealed 
from  that  part  of  the  judgment  which  reserved  the  rights  of  the  minor. 

It  is  true  the  tutrix  could  make  no  admission  which  could  bind  the 
minor,  but  as  the  law  allows  such  suits,  and  the  proof  of  simulation 
by  a  particular  kind  of  evidence,  which  it  seems  may  be,  but  was  not 
adduced  by  the  plaintiff,  we  have  concluded  to  allow  him  an  oppor- 
tunity to  furnish  it,  and  not  to  force  him  to  rest  under  a  cloud  upon  his 
title,  which  it  is  probable  from  the  facts  in  the  record  should  be 
removed. 

It  is  therefore  ordered  that  the  portion  of  the  judgment  herein 
which  '*  reserves  the  rights  of  the  minor  Susie  May,  whatever  thej 
may  be/'  be  reversed,  and  this  cause  remanded  to  the  lower  court  for 
the  purpose  of  allowing  the  plaintiff  to  introduce  legal  evidence  as 
against  the  said  minor's  rights,  if  any  she  have,  to  the  property  in 
question.     Costs  of  appeal  to  be  paid  by  the  tutrix. 


On  Rehearing. 

Howell,  J.  Upon  a  re-examination  of  this  case  we  see  no  reason 
for  changing  onr  views. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  by  as 
remain  undisturbed. 
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No.  466 J. 
John  M.  Hoyle  v.  A.  Cazabat.    Jacob,  intervener. 

Where  a  note  was  paid  by  anticipation,  the  payment  extinguished  the  mortgage  wliich  va» 
given  to  secure  it.    It  was  an  accessory  to  the  contract,  and  fell  when  the  i^vhi  was  paid. 

Where  it  appeareil  that  A  borrowed  a  certain  sum  of  money  from  B,  with  the  avnwed  inten- 
tion of  discharging  notes  given  to  C,  and  with  eubrogation  of  C's  rights  of  mor:^age,  bat 
C  was  not  a  paily  to  this  act: 

Held— That  A  ha<l  no  authority  in  law  to  subrogate  B  to  C's  rights  without  C's  knowledjpeor 
consent. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Thfardj 
J.     C,  T.  BemisSj  for  plaintiff  and  appellee.    Julisn  A,  Seghers,  for 
interveuor. 

Morgan,  J.  On  the  twenty-fourth  August,  1869,  the  plaintiff  sold 
to  the  defendant,  Cazabat,  a  certain  piece  of  real  estate.  The  price  of 
the  property  was  $4500,  of  which  $1,500  was  cash,  and  for  the  balance 
of  $3000  the  defendant  gave  his  three  promissory  notes,  each  for  $1000, 
payable  one,  two  and  three  years  fi'om  date,  at  the  Mechanics'  and 
Traders'  Bank,  in  this  city.  The  notes  bore  interest  at  the  irate  of 
eight  per  cent,  from  the  day  of  sale,  and  the  vendor  reserved  a  mort- 
gage and  the  vendor's  privilege  upon  the  property  sold,  to  secure  their 
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payment.  The  notes  were  deposited  for  collection  in  tbe  Mechanics' 
and  Traders'  Bank.  The  first  note  was  paid  about  a  month  before  it 
was  due,  although  by  whom  it  was  paid  does  not  appear,  and  the  pro- 
ceeds placed  to  the  credit  of  the  plaintiff,  Hoyle. 

The  second  note  not  having  been  paid  at  maturity,  the  plaintiff 
<saased  the  property  mortgaged  to  be  seized  and  sold.  Hoyle  purchased 
dt  for  $3400.  Being  the  vendor,  he  paid  the  costs  and  taxes  upon  the 
property  in  cash,  and  retained  the  balance  in  payment  of  the  note  upon 
which  the  order  of  seizure  and  sale  issued,  and  to  pay  the  note  to 
become  due;  all  of  which,  with  the  interest,  costs,  etc.,  more  than 
<coDBnmed  the  amount  of  his  bid. 

After  the  sale,  Jacob  intervened,  and,  alleging  himself  to  be  the 
owner  of  the  first  note  given  by  Cazabat,  claimed  to  be  paid  his  pro 
rata  thereon  from  the  price  of  the  sale. 

There  was  judgement  against  him  and  he  has  appealed. 

The  judgment  is  correct.  The  note  he  holds  was  paid — by  anticipa- 
tion, it  is  true — but  it  was  paid,  and  payment  of  the  note  extinguish ed 
the  mortgage  which  was  given  to  secure  it.  It  was  an  accessory  to  the 
•contract,  and  fell  when  the  debt  was  paid. 

There  is  an  act  in  the  record   by  which  it  appears  that  Cazabat 
borrowed  a  certain  sum  of  money  from  Jacob,  with  the  avowed  intention 
•ot   discharging  the  notes  given  to  Hoyle,  and   with   subrogation   to 
Hoyle's  rights  of  mortgage,  but  Hoyle  was  not  a  party  to  this  act,  and 
-we  do  not  understand  that  Cazabat  had  any  authority  in  law  to  subro-  . 

:gate  Jacob  to  Hoyle's  rights  without  Hoyle's  knowledge  or  consent,   y  yj     J/     /.  L 

Judgment  affirmed. 


Taliaferro,  J.,  diaaenting.  In  my  opinion  there  is  presented  in 
"this  case  an  instance  of  tbe  correctness  of  the  rule  which  declares  that 
where  one  of  two  innocent  parties  must  sustain  a  loss  it  should  fall 
upon  the  one  by  whose  negligence  or  want  of  prudence  the  loss  arose. 

The  bank  was  the  agent  of  the  plaintiff  to  collect  the  note.  A  person 
unknown  to  the  teller  of  the  bank  presented  himself  one  montli  before 
the  note  was  due,  and  paid  it  in  full,  principal  and  interest,  up  to  the 
)time  of  its  maturity.  The  teller,  on  receiving  payment,  delivered  the 
note  to  this  unknown  person  without  placing  upon  it  any  cancel  mark 
receipt  or  indication  of  any  kind  showing  that  it  was  paid.  There  was 
nothing  upon  the  note  in  any  manner  calculated  to  cast  suspicion  upon 
its  genuineness  as  a  negotiable  instrument.  It  was  negotiated  very 
soon  after  it  was  paid.  Jacob,  finding  it  to  be  a  mortgage  note,  having 
nearly  a  month  to  run  before  it  became  due,  and  there  being  no  circum- 
stance that  could  have  given  rise  in  his  mind  to  suspicion,  or  that  was 
calculated  to  put  a  prudent  man  on  his  guard  when  he  took  it,  advanced 
his  money  upon  the  faith  of  receiving  a  valid  and  sufficient  security. 
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Hoyle  was  tbe  bolder  of  this  note  of  Cazabat's  and  of  two  other  mort- 
gage notes  given  to  him  by  the  wife  of  Cazabat  for  the  price  of  prop- 
erty purchased  by  her.  These  two  notes,  with  the  one  in  relation  to- 
which  this  controversy  has  arisen,  were  transferred  by  Hoyle  to  Jacob 
with  subrogation  of  mortgage  rights.  No  attempt  was  made  on  the 
trial  of  the  case  in  the  court  below  to  ascertain  how  Hoyle  come  by  the 
note  in  question,  or  to  show  anything  at  all  impugning  his  good  faith^ 
much  less  that  of  Jacob.  The  plaintiff  seems  to  have  rested  satisfied 
that  the  note  having  been  paid  to  him  it  was  necessarily  paid  as  Uy 
everybody  else,  acting  upon  the  elementary  principle  that  a  debt  is 
extinguished  by  payment.  But,  although  this  is  true  as  between  the 
maker  and  a  bona  fide  holder,  it  is  not  always  so  as  to  others.  And  I 
think  the  authorities  are  to  this  effect. 

Mr.  Story,  in  his  work  on  promissory  notes,  section  384,  says: 
'*  Although  as  between  the  real  bona  fide  holder  and  the  maker  the  pay- 
ment, whenever  or  however  made,  will  be  a  conclusive  discharge  from 
the  obligation  of  the  note,  yet  as  to  third  persons  it  may  be  far  other- 
wise, for  payment  means  payment  in  due  coarse  and  not  by  anticipsr 
tion.  If,  therefore,  a  promissory  note  is  paid  before  it  is  due  to  any 
holder,  and  afterwards,  and  before  its  maturity,  the  same  is  passed  to 
any  subsequent  bona  fide  hohler  the  latter  is  still  entitled  to  full  pay- 
ment thereof  at  its  maturity,  for  payment  of  the  note  before  it  becomes 
due  is  no  payment  or  extinguishment  of  the  debt  as  to  such  persons.^ 
Parsons  on  Bills  and  Notes,  volume  1 ,  pp.  279,  280. 

I  think  the  judgment  of  the  lower  court  should  be  reversed,  and  a 
judgment  rendered  in  favor  of  the  intervener. 


No.  4096. 

Statb  of  Louisiana  ex  rel.  Board  of  Trustees  of  Straight  Uni- 

VERsiTr  V.  James  Graham,  Auditor. 

The  Straif^ht  UniverBity  is  not  a  public  institution  of  learning  in  contemplation  of  article  140 
of  the  State  constitution. 

A  public  iuHtitutiou  of  learning  would  be  one  which  is  controlled  by  the  State  through  its 
agents,  and  in  which  the  State  would  have  a  paramount  interest  and  right  of  property, 
and  which  would  depend  upon  the  State  for  its  existence. 

The  Straight  University  was  incorporated  under  the  general  statutes  of  the  State  as  a  prirate 
corporation.  It  is  controlled  by  a  board  of  trustees,  who  are  only  responsible  for  their 
managemant  to  certain  private  individuals.  The  State,  through  its  officers  or  otherwise, 
exercises  no  control  or  direction  over  the  university,  nor  has  it  any  voice  as  to  the  man- 
ner In  which  it  shall  be  conducted.  It  is  not  therefore  a  public  institution  of  leaniing. 
and  the  constitutional  objection  to  the  appropriation  made  by  the  Legislatore  in  its  fsviur 
must  prevail. 

APPEAL  from  the  Eighth  District  Court,*  parish  of  Orleans.    Dibble^ 
J.    John  B,  Howard,  Boselius  <&  Philips,  for  relators.     8,  Belden, 
Attorney  General,  and  Hornor  &  Benedict,  for  respondent. 
TALIAFERRO;  J.    The  relators  applied  to  the  Eighth  District  Court 
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for  a  mandamas  against  the  State  Auditor,  to  compel  him  to  issue  to 
them  warrants  to  the  amount  of  $35,000,  that  sum  having  been  appro- 
priated by  the  State  in  aid  of  the  institution  represented  by  them,  but 
they  allege  that  through  the  refusal  oi  the  Auditor  to  issue  to  them 
warrants  upon  the  Treasurer  for  its  payment  they  have  been  unable  to* 
obtain  it.  A  rule  niai  was  granted,  and  the  Auditor  answered  that  the 
act  of  the  Legislature  appropriating  $35,000  to  the  Straight  University 
is  in  violation  of  that  article  of  the  State  constitution  which  forbids- 
the  Legislature  to  make  appropriations  for  the  support  of  any  private 
school  or  any  private  institution  of  learning  whatever,  ai^d  he  alleges 
the  Straight  University  is  a  private  institution  of  learning. 

The  rule  was  made  absolute  and  a  peremptory  order  rendered  com- 
manding the  Auditor  to  issue  the  warrants  as  required  by  the  relators.. 
From  this  order  an  appeal  was  taken. 

By  the  seventh  section  of  the  act  of  the  General  Assembly,  approved 
on  the  ninth  of  March,  1870,  numbered  eighty-one,  it  is  provided  '^that 
the  sum  of  thirty-five  thousand  dollars  be  and  the  same  is  hereby 
appropriated  to  the  '  Straight  University '  for  the  use  of  the  medical 
department,  to  construct  suitable  buildings,  and  secure  illustrations  of 
medical  science;  and  that  the  said  sum  be  paid  to  the  order  of  the  Board 
of  Trustees  on  the  warrant  of  the  Auditor  of  Public  Accounts  from  the 
treasury  of  the  State;  provided  [that  in  consideration  of  the]  State  aid 
rendered  this  department  the  faculty  shall  receive  one  indigent  student 
from  each  parish  free  from  charge  for  tuition,  which  obligation  shall 
continue  for  ten  years,  said  students  to  be  nominated  by  the  trustees- 
of  the  university." 

The  relators  aver  that  this  appropriation  was  made  in  consideration 
of  the  agreement  on  their  part  to  receive  one  indigent  student  from 
each  parish  of  the  State  and  furnish  their  tuition  free ;  that  they  have 
received  about  thirty  students  of  that  class,  and  are  willing  and  pre- 
pared to  carry  out  the  agreement  on  their  part. 

The  President  of  the  Board  of  Trustees  was  examined  as  a  witness. 
He  stated  that  the  number  of  students  in  the  university  was  over  six 
hundred ;  that  not  more  than  thirty  or  thirty-five  of  these  were  indi- 
gent students;  that  all  of  them  except  the  indigent  ones  pay  their  own* 
expenses ;  that  he  regards  the  institution  as  self-sustaining ;  that  dona- 
tions have  been  made  to  it  by  individuals;  that  the  appropriatiou 
made  by  the  State  was  not  intended  to  aid  in  founding  the  institution,., 
but  to  aid  it  in  erecting  buildings  and  in  procuring  the  needed  philoso^^ 
phical  apparatus. 

The  only  question  to  be  examined  is  one  of  fact.  Is  the  Straight 
University  a  public  institution  of  learning  in  contemplation  of  article 
one  hundred  and  forty  of  the  State  constitution  f  A  public  institution 
of  learning,  it  appears  to  us,  would  be  one  which  is  controlled  by  the 
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State  through  its  agenta,  and  in  which  the  State  would  have  the  para- 
mount  interest  and  right  of  property  and  which  would  depend  for  its 
existence  upon  the  State. 

In  the  celebrated  case  of  Dartmouth  College  v.  Woodward,  4  Whea- 
ton's  Reports,  pages  635  to  638,  Chief  Justice  Marshall  said,  in  dis- 
-cussing  the  character  of  Dartmouth  College:  **Are  the  trustees  and 
professors  invested  with  any  portion  of  political  power,  partaking  in 
any  degree  in  the  administration  of  civil  government  and  performing 
duties  which  flow  from  the  sovereign  authority?  That  education  is 
an  object  of  national  concern  and  a  proper  spirit  of  legislation,  all  ad- 
mit. That  there  may  be  an  institution  founded  by  goverament  and 
placed  entirely  under  its  immediate  control,  the  officers  of  which  would 
be  public  officers,  amenable  excluf^ively  to  government,  none  will  deny. 
But  is  Dartmouth  College  such  an  institution  ?  Is  education  altogether 
in  the  hands  of  government?  Does  every  teacher  of  youth  become  a 
public  officer?  And  do  donations  for  the  purpose  of  education  neces- 
sarily become  public  property,  so  far  as  the  will  of  the  Legislature, 
not  the  will  of  the  donor,  becomes  the  law  of  the  donation?  These 
<luestions  are  of  serious  moment  to  society,  and  deserve  to  be  well 
considered." 

After  a  review  of  the  charter  of  Dartmouth  College,  Judge  Marshall 
iproceeds : 

''Dartmouth  College  is  an  eleemosynary  institution,  incorporated  for 
'the  purpose  of  perpetuating  the  application  of  the  bounty  of  the  donors 
to  the  specified  object  of  that  bounty ;  tliat  its  trustees  or  governors 
were  originally  named  by  the  founder  and  invested  with  the  power  of 
perpetuating  themselves;  that  they  are  not  public  officers,  nor  is  it  a 
civil  institution,  participating  in  the  administration  of  government, 
%ut  a  charity  school,  or  a  summary  of  education,  incorporated  for  the 
preservation  of  its  property  and  the  perpetual  application  of  that 
property  to  the  objects  of  its  creation." 

We  conclude  that  the  constitutional  objection  named  in  this  case 
must  prevail.  The  Straight  University  was  incorporated  under  the 
general  statutes  of  the  State  as  a  private  corporation.  It  is  controlled 
by  a  board  of  trustees  who  are  only  responsible  for  their  management 
to  certain  private  individuals.  The  State,  through  its  officers  or  other- 
wise, exercises  no  control  or  direction  over  the  university,  nor  has  it 
any  voice  as  to  the  manner  in  which  it  shall  be  conducted.  It  is  not 
bound  to  accept  any  indigent  students  unless  the  State  extends  aid  to 
the  institution.  We  see  no  force  in  the  argument  of  the  relators 
that,  because  the  Legislature  in  the  act  making  the  appropriation, 
designated  the  various  departments  of  which  the  university  shall  be 
composed ;  it  is  therefore  a  public  institution  of  learning  and  capable 
^f  receiving  the  appropriation. 
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It  is  therefore  ordered  and  adjudged  that  tlie  decree  of  the  District 
Court  making  the  mandamus  peremptory,  be  annulled,  avoided  and 
reversed.  It  is  further  ordered  that  there  be  judgment  in  favor  of 
defendant  discharging  the  rule  at  relators'  costs. 

Rehearing  refused. 


No.  4087. 
Ellen  Fitzpatrick  and  Husband  v.  The  Mutual  and  Benevolent     |  &  448) 

-.  ,  .  58 1738 

Life  Insurance  Association  of  Louisiana. 

As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the  terms  or  conditions  upon 
which  a  forfeiture  shall  happen  must  be  strictly  complied  with. 

\v  nere  an  insurance  company  notified  the  insured  that  a  forfeiture  would  not  be  claimed  for 
non-payment  of  assessments,  till  thirty  da.YS  after  the  publication  of  a  notice  of  the  call, 
for  eight  consecutive  days,  the  said  company  should  have  made  the  publication  and 
given  the  delay,  because  the  insured  had  the  right  to  expect  it,  and  is  presumed  to 
have  acted  upon  it. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.     Gilmore  <&  SonSy  for  plaintiff  and  appellant.     Ogden  <&  Hilh 
for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sues  as  the  holder  and  beneficiary 
under  a  policy  issued  by  the  defendants  upon  the  life  of  her  father, 
P.  H.  Cumuings,  who  died  first  of  December,  1870. 

The  defense  is,  that  the  policy,  and  all  the  payments  made  on  it, 
^were  forfeited  by  the  non-payment  by  the  deceased  of  several  assess- 
ments due  upon  the  death  of  members  of  the  Association.  There  was 
judgment  as  of  non-suit  against  the  plaintiff,  and  she  has  appealed. 

But  one  question  is  presented — that  of  forfeiture.  The  notices  to 
members  of  the  Association  to  pay  assessments  as  they  arise,  are  made 
to  persons  residing  in  New  Orleans,  by  publication  in  a  daily  news- 
paper in  the  English,  German  and  French  languages  for  five  consecu- 
tive days.  Notices  of  several  assessments  due  by  the  plaintiff's  father, 
it  seems,  were  given  in  this  manner ;  and  it  also  appears  that  payment 
was  not  made  within  the  time  prescribed.  But  on  the  part  of  the 
plaintiff',  it  is  contended  that  the  mode  of  giving  notice  had  been 
waived  and  modified  by  the  custom  of  making  personal  service  of 
notices  partly  in  writing  and  partly  in  print,  and  by  changing  the 
mode  and  manner  of  publication ;  that  Mr.  Cummings  was  not,  in  this 
mode,  notified  of  the  calls  made  in  the  case  in  which  the  company 
allege  the  forfeiture  arose  ;  and  it  is  shown  that,  in  previous  instances 
these  written  and  printed  instruments  were  served  upon  him.  We 
incline  to  the  opinion  of  the  judge  a  quo,  that  these  instruments,  relied 
upon  by  the  plaintiff,  presented  before  payment,  are,  in  reality,  only 
^copies  of  the  newspaper  notices  included  in  a  receipt  prepared  before- 
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band,  but  delivered  only  on  payment  of  the  assessment.  Besides,  it 
is  shown  that,  within  the  time  allotted  for  payment,  a  demand  was 
made  on  Cummings,  and  he  refused  to  make  payment,  declaring  that 
it  was  a  swindling  concern,  and  that  he  woald  have  no  more  to  do 
with  it. 
Judgment  affirmed. 

0^  Rehearing. 

Wyly,  J.  On  further  examination  we  have  come  to  the  conclusion 
that  the  policy  in  this  case  was  not  forfeited. 

By  a  clause  of  the  policy  the  forfeiture  would  be  authorized  if  a 
member  failed  to  pay  an  assessment  called  for,  within  thirty  days  after 
a  publication  ot  five  consecutive  days  of  the  notice. 

Subsequently,  to  wit:  on  the  eighth  of  August,  1870,  the  defendants 
addressed  a  notice  of  a  call  to  the  insured,  Patrick  Henry  Cummings. 
on  which  the  following  indorsement  is  found : 

*'  Members  residing  in  the  city  of  New  Orleans  are'  hereby  notified 
that  the  notices  of  assessments  due  by  them  on  death  of  a  member 
are  only  given  through  newspaper  publication — in  special  notice^ 
column — for  eight  consecutive  daysj  being  always  published  on  tlie 
first  Sunday  of  the  month  and  continued  through  the  week,  including 
the  second  Sunday.  Payment  is  required  at  the  office  within  thirty 
days  from  date  of  publication ;  the  failure  to  make  payment  within 
thirty  days  operates  a  forfeiture  of  his  or  her  policy,  and  the  name  of 
such  delinquent  will  be  erased  from  the  books  of  said  association* 
Notices  of  assessments  are  published  in  the  New  Orleans  Times,  New 
Orleans  Bee,  the  Daily  Picayune  and  German  Gazette.  Special  notioes- 
will  not  be  sent  to  residence  or  business  location.'^ 

Under  this  agreement  the  forfeiture  would  not  occur  unless  there 
was  a  failure  to  pay  the  assessment  called  for,  after  thirty  days  from 
the  publication  of  notice  for  eight  consecutive  days  in  certain  papers. 

It  appears  from  the  evidence  that  the  notice  under  which  the  for- 
feiture is  claimed  was  only  published  for  seven  days,  and  also  that  the 
forfeiture  was  declared  before  thirty  days  thereafter  had  elapsed. 
While  this  indorsement  remained  unrecalled,  it  must  be  regarded  as  a 
voluntary  extension  of  the  time  of  the  publication,  in  order  to  effect  a 
forfeiture  as  agreed  to  in  the  contract  of  insurance. 

As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the 
terms  or  conditions  upon  which  a  forfeiture  shall  happen  must  he 
strictly  complied  with. 

Having  notified  the  insured  that  a  forfeiture  would  not  be  claimed 
for  non-payment  of  assessments  till  thirty  days  after  the  publication 
of  a  notice  of  the  call,  for  eight  consecutive  days,,  the  defendants 
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«hould  have  made  the  publication  and  given  the  delay,  because  the 
insured  had  the  right  to  expect  it,  and  he  is  presumed  to  have  acted 
upon  it. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  rendered  on 
the  thirteenth  of  January,  1873,  be  set  aside,  and  it  is  now  ordered 
that  the  plaintiff  recover  judgment  against  the  defendants  for  twenty - 
«even  hundred  dollars,  with  legal  interest  thereon  from  first  of  Febru- 
ary, 1871,  and  costs  of  both  courts. 


No.  4507. 
YiCTOR  Maurin  et  als.  v.  Charles  F.  Smith,  Tax  Collector  and  als. 

XTnless  the  property  within  an  incorporated  town  is  expressly  exempted  by  law  frova.  a  parish 
tax,  the  general  power  conferred  on  the  police  jary  of  the  parish  to  assess  a  tax  on  all  ordi- 
nary objects  of  taxation  in  the  parish  will  reach  sach  property. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion. BeauvaiSf  J.  B.  N.  Sims,  for  plaintiffs  and  appellants. 
Frederick  Duffel^  District  Attormey,  pro  tern,,  for  defendants  and  appel- 
lees. 

Howell,  J.  The  question  presented  in  this  suit  is,  whether  or  not 
parish  taxes  can  be  collected  from  owners  of  property  situated  in  an 
incorporated  town,  when  such  property  is  not  expressly  exempted  by 
law  from  such  tax,  and  the  police  jury  of  the  parish  is  vested  with 
power  to  assess  taxes  upon  the  ordinary  objects  of  taxation  within  the 
parish. 

We  consider  this  not  au  open  question.    See  13  An.  420;  19  An.  99. 

Unless  the  property  within  an  incorporated  town  is  expressly  exempted 

by  law  from  a  parish  tax,  the  general  power  conferred  on  the  police 

jury  of  the  parish  to  assess  a  tax  on  all  ordinary  objects  of  taxation  in 

the  parish,  will  reach  such  property.    In  this  case  there  is  no  such 

exemption. 

Judgment  affirmed. 
Rehearing  refused. 


No.  2964. 

Felix  Larue,  Administrator  of  the  Succession  of  Lorenzo  D.  Hil- 
lerman  V,  J.  B.  Van  Horn,  Michael  Farrel  and  James  Hill. 

The  Second  District  Court  has  only  probate  jurisdiction.  This  suit  against  the  defendants, 
sureties  of  one  Mc  I'helin,  the  former  administrator  of  the  succession  of  Lorenzo  Hillor- 
mwQ,  and  now  deceased,  should  not  have  been  brought  in  the  Second  District  Court, 
because  said  suit  is  not  probate  in  its  character,  but  is  simply  one  to  enforce  an  obliga- 
tion contracted  by  defendants. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Du- 
vign^aud,  J.    Lea.  Finney  <&  Miller  for  plaintiff  and  appellant.    B, 
FJgan  for  defendants  and  appellees. 
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Wyly,  J.  C.  McPhelin,  the  former  admiDistrator  of  the  succession 
of  Hillerman,  died,  and  bis  legal  representative,  was  called  on  by 
plaintiff  to  render  an  account.  On  the  trial  of  an  opposition  thereto,, 
the  plaintiff,  the  present  administrator  of  the  succession  of  Hillerman, 
recovered  judgment  for  $474  14,  with  legal  interest  from  the  sixth 
day  of  August,  1867. 

Alleging  the  insolvency  of  MoPhelin's  succession,  the  plaiiitiflT 
brought  this  suit  against  the  defendants,  the  sureties  on  the  bond 
which  McPhelin  had  given  as  administrator  of  Hillerman's  succession. 

The  court  dismissed  the  suit  for  want  ot  jurisdiction,  and  the  piaintifi" 
appeals. 

We  think  the  court  did  not  err.  The  Second  District  Court  has 
only  probate  jurisdiction.  The  suit  against  the  defendants,  the  sure- 
ties of  McPhelin,  should  not  have  been  brought  in  the  Second  District 
District  Court,  because  it  is  not  probate  in  its  character.  It  is  simply 
an  effort  to  enforce  the  obligation  contracted  by  the  defendants. 

Judgment  affirmed. 


No.  4477. 
Succession  of  Milton  Taylor.  Opposition  of  Thohas  J.  Thorp  et  als. 

Where  the  plaintiff  was  not  a  party  to  any  of  the  judgments  complained  of,  and  this  is  the 
first  salt  he  has  hronght  to  haTe  them  Minalled  and  to  get  the  relief  he  prays  for,  an 
exception  founded  on  the  plea  of  res  judicata  is  inapplicable. 

Where  the  exception  Is  that  the  petition  discloses  no  cause  of  action ; 

Held— That  for  the  purpose  of  trj'ing  this  exception,  all  the  allegations  being  taken  as  true, 
show  ample  caase  of  action. 

The  argument  that  a  testamentary  disposition  in  favor  of  Mason  county  court,  Kentucky,  is 
immoral,  and  therefore  null,  because  the  legacy  is  to  be  applied  to  the  support  of  indigent 
illegitimate  children  under  seven  years,  and  their  indigent  mothers,  is  not  considered 
worthy  of  serious  consideratiun. 

APP£AXi  from  the  Second  District  Court,  parish  of  Orleans.    Duwig^ 
neaud,  J.     B,  R,  Forman,  for  appellants.     W.   W.  ffandUHf  D.  C, 
Ldbait  &  Aroni,  E.  Morel,  for  appellees. 

WiLT;  J.     Thomas  J.  Thorp,     '*as    administrator,   with    the  will 
annexed/'  repn  senting  the  estate  of  the  deceased  by  appointment  of 
the  probate  court  of  Mason  county,  Kentucky,  and  as  attorney  in  fieiet 
for  one  ot  the  legatees,  brings  this  suit  against  the  public  administra- 
tor, and  against  Mary  Ann  Rodgers,  and  Phoebe  Ann  Taylor,  and  John 
James  Taylor,  claiming  to  be  heirs  at  law  of  the  deceased;  and  he 
prays  that  the  decree  of  the  thirtieth  March,  1870,  ordering  the  execu- 
tion of  Milton  Taylor's  will,  be  carried  into  effect^  that  the  judgments 
recognizing  said  pretended  heirs  at  law,  and  ordering  them  to  be  put 
in   possession  of  the  succession,  be  set  aside  and  annulled;  that  the 
public  administrator  be  dishiissed  from  office  for  failing  to  file  annual 
accounts,  and  for  failing  to  deposit  the  funds  of  the  succession  in  bank 
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accordiDg  to  law,  and  that  bt^  be  condemDed  to  pay  ten  per  cent,  inter- 
est aad  tweaty  per  cent,  damages  on  the  amount  of  the  funds  not  so 
deposited;  that  petitioner  be  appointed  dative  executor,  and  be  put  in 
possession  of  the  succession ;  and  if  from  any  cause  this  relief  be 
refused,  that  petitioner  have  judgment  against  the  succession  for  the 
amount  of  the  legacy  to  the  Mason  county  court,  represented  lierein 
by  petitioner. 

In  bar  of  this  suit  the  defendants  pleaded  rea  jtidicata,  and  the 
exception  that  the  petition  discloses  no  cause  ot  action.  The  court 
maintained  the  peremptory  exceptions,  and  dismissed  the  suit.  The 
plaintiff  appeals.  The  plaintiff  was  not  a  party  to  any  of  the  judg- 
ments complained  of,  and  this  is  the  first  suit  he  has  brought  to  have 
them  annulled,  and  to  get  the  relief  he  prays  for  3  therefore  the  plea  of 
res  judicata  is  inapplicable.  For  the  purpose  of  trying  the  other 
exception,  all  the  allegations  are  taken  for  true. 

The  petitioner  alleges  that  he  is  '^  administrator  with  the  will  an- 
nexed,*' of  the  succession,  at  the  domicile  of  the  deceased  in  Kentucky, 
and  that  the  succession  in  this  State  is  ancillary  to  that,  and  by  the 
laws  of  Kentucky  his  power  as  administrator  is  the  same  as  th  it  of 
executor,  with  seizin )  that  the  judgments  he  seeks  to  annul  were  ob- 
tained by  fraud  and  false  testimony ;  that  these  pretended  heirs  were 
adulterous  bastards  of  the  deceased,  and  that  their  mothers  were 
slaves;  and  by  the  laws  ot  Kentucky  and  Louisiana  they  are  incapa- 
ble of  inheriting  from  the  deceased ;  that  the  property  in  Kentucky 
is  insufficient  to  pay  the  special  legacies  in  the  will,  especially  the- 
legacy  due  the  Mason  county  court  (which  is  capable  of  inheriting  by 
the  laws  of  Kentucky);  that  the  public  administrator  should  be  dis- 
missed, and  compelled  to  pay  the  interest  and  damages  claimed,  for 
failing  to  file  his  annual  accounts  and  to  deposit  the  funds  of  the  estate 
according  to  law ;  that  petitioner  is  entitled  to  be  appointed  dative 
executor,  and  that  if  from  any  cause  this  relief  be  denied,  he  is  entitled 
to  recover  the  legacy  due  the  Mason  county  court. 

Taking  these  averments  to  be  true,  there  is  ample  cause  of  action  set 
np  in  the  petition. 

The  argument  that  the  disposition  in  favor  of  the  Mason  county 
court  is  immoral,  and  therefore  uuU,  because  it  is  to  be  applied  to  the 
support  of  indigent  illegitimate  children  under  seven  years  of  age  and 
their  indigent  mothers,  we  do  not  consider  worthy  of  serious  consider- 
ation. If  relief  to  such  indigeut  and  unfortunate  persons  be  immoral, 
then  charity,  one  of  the  noblest  Christian  virtues,  is  itself  immoral. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled  and 
reversed;  and  it  id  further  ordered  that  the  exceptions  be  overruled, 
and  that  this  cause  be  remanded  for  trial  according  to  law,  appellees 
paying  costs  of  appeal. 

Rehearing  refused. 
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No.  2813. 
Mart  Malady  v.  William  Malady  and  Mary  B.  Caldwell. 

The  oirouiDStance  that  a  woman  is  the  concubine  of  her  male  partner,  does  not  deprive 
her  of  an  action  for  the  settlement  of  affiiirs  and  a  participation  in  profits  derived  from 
capital  and  labor  which  she  contributed,  thongh  mnch  of  the  property  claimed  is  real 
estate  standing  in  the  copartner's  name  alone,  and  had  never  stood  in  her's. 

If  this  is  good  law  in  favor  of  the  concubine,  it  is  certainly  good  law  against  her,  particularly 
when  it  ia  invoked  to  undo  a  fraud,  vindicate  the  rights  of  a  lawful  wife,  and  enforce 
laws  made  to  protect  the  marriage  tie  and  public  morals. 

The  fact  of  the  social  relations  which  Mary  B.  Caldwell,  one  of  the  defendants  in  this  case, 
has  chosen  to  assume,  cannot  deprive  her  of  what  Justly  belongs  to  her.  She  should  be 
allowed  to  place  her  capital  and  industry  against  the  capital  and  industry  of  William  Mal- 
ady, her  paramour  and  copartner,  and  the  property  purchased  during  the  time  they 
have  been  living  and  working  together,  should  be  declared  property  in  which  they  have  a 
joint  interest;  one  half  ot  it  should  be  decreed  to  be  the  property  of  William  Malady,  and 
said  half  to  belong  to  the  community  which  existed  between  himself  luid  his  lawful  wife, 
Mary  Malady. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Ool- 
lens,  J.    Eogers  <&  Blane^  for  plaintiff  and  appellee.    Bace,  Foster 
ds  Merrick,  for  defendants  and  appellants. 

Morgan,  J.  Plaintiff  institutes  this  suit  to  obtain  a  separation  from 
bed  and  board  from  her  husband,  and  for  a  settlement  of  the  commu- 
nity which  existed  between  them ;  and  she  brings  Mary  B.  Caldwell  in 
the  litigation  in  order  to  claim  certain  property,  now  standing  in  her 
name,  and  described  in  the  petition  as  the  property  of  the  community, 
averring  that  it  was  purchased  with  the  funds  of  the  community, 
although  placed  in  Mary  Caldwell's  name. 

This  case  is  one  of  those  episodes  which  occasionally  occur  to  startle 
•our  ideas  of  the  proprieties  of  life,  which  involves  the  actors  therein 
in  trouble,  and  which  renders  the  doing  of  absolute  justice  delicate 
and  difficult  duties  on  the  part  of  the  judge. 

Mary  Malady,  the  plaintiff,  was  married  to  William  Malady,  the  de- 
fendant, in  May,  1834,  in  Dublin.  Almost  immediately  after  their 
mnrriage  they  came  to  this  country.  They  landed  in  Massachusetts. 
Shortly  after  their  arrival  she  commenced  to  work  for  herself,  and  she 
continued  to  do  so  for  several  years,  her  husband,  as  she  alleges,  being 
most  ot  that  time  away  from  her.  In  1836  he  announced  to  her  his 
intention  of  going  to  New  Orleans,  whither  he  did  go,  and  finally 
wrote  to  her  to  forget  him,  as  he  intended  to  forget  her.  Subsequently 
he  married  here,  and  had  a  child.  This  wife  died,  and  he  then  lived 
with  Mary  Caldwell,  whose  interests  he  had  in  charge,  he  having  been 
the  administrator  of  her  father's  estate.  Witli  Mary  Caldwell  he  has 
been  living  ever  since.  In  1861  Mary  Malady  came  to  this  city;  she 
was  weak  from  sickness  and  in  want.  She  called  upon  her  husband 
for  assistance.  He  promised  it  to  her,  but  required  of  her  that  she 
■  should  live  with  her  brother  and  sister,  whom  she  has  accompanied  to 
St.  Louis,  San  Francisco  and  Boston.    He  did  furnish  her  from  time  to 
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time  with  aboat  $270,  but  these  pittaitoes  finally  ceased.  And  this 
4unoiuit  seems  to  be  every  thing  he  has  contributed  to  the  support  of 
the  woman  who  followed  him  across  the  seas  as  his  wife  during  all  the 
long  years  of  their  marriage.  So  far  as  this  record  discloses  she  has 
led  an  irreproachable  life ;  in  her  now  advancing  years  she  is  alone, 
helpless  and  destitute. 

In  the  meanwhile,  her  basband  has  been  guilty  of  desertion  of  her, 
of  bigamy,  ot  adulterous  connection  with  a  woman  who  was  in  some 
sort  his  ward,  and  with  whom  he  has  been  living  in  open  and  bold 
concubinage. 

When  Mary  Caldwell  went  to  live  with  Malady,  he  gave  her,  rent 
free,  the  use  of  a  house  on  Bacchus  street  which  belonged  to  him. 
She  then  had,  according  to  her  own  account,  some  $500  which  she  had 
earned  as  a  seamstress.^  She  furnished  the  house.  Malady  was  in  the 
employ  of  Priestley  &  Bein,  hardware  merchants,  doing  a  large  busi- 
ness, where  he  was  receiving  $100  per  month  wages.  He  had  four 
drays  running,  which  were  constantly  employed.  His  contract  was  to 
give  Mary  Caldwell  $100  per  month  board  for  hims^f,  his  four  drivers 
and  his  child.  This  was  all  her  source  of  revenue  except  what  she 
may  have  derived  from  two  nephews  of  his  who  boarded  with  her,  not 
all  the  time,  but  as  a  general  tiling,  but  who  always  slept  in  the  house. 
What  board  these  nephews  paid  is  not  shown  * 

In  1859  she  moved  to  Euterpe  street.  Malady  paid  the  rent  of  the 
house,  and  continued  to  give  her  $100  per  month  board. 

This  continued  until  June,  1862.  Then  Malady  discontinued  busi- 
ness. From  Jane,  1862,  he  paid  $40  per  month  board  for  himself  and 
daughter  until  his  daughter  married.  He  has  piatid  no  board  since 
1865,  because  Mary  Caldwell  says  she  required  some  person  to  see  to 
her  business. 

On  the  First  of  December,  1856,  she  sold  her  inheritance  for  $2800 
cash. 

As  we  have  seen,  when  she  first  went  to  live  with  Malady  she  had 
$500.  Her  first  purchase  of  property  was  made  on  the  eighth  of  May, 
1858,  for  cash— $1000. 

Her  second  purchase  was  made  on  the  ninth  of  January,  1858,  for 
$3800,  of  which  $1266  66t  was  cash,  and  the  balance  in  notes  which 
have  since  been  paid. 

Her  third  purchase  was  made  on  the  twenty-ninth  March,  1860,  for 
$1800,  $600  cash,  balance  in  two  notes  of  $600  each,  which  have  been 
paid. 

Her  fourth  purchase  was  made  on  the  first  of  June,  1860,  for  $9250. 

Her  fifth  purchase  of  property  was  made  on  the  tenth  of  May,  1866, 
$4900  cash. 

In  little  more  than  two  years  (eighth  of  May,  1858,  to  seventh  of 
29 
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Jane,  1860),  she  had  parchaa^  $9850,  on  whioh  she  bad  pudf86»^ 
and  all  of  which  is  now  paid  for,  and  within  nine  years  (firat  Jamwrj^ 
1858,  to  tenth  May,  1866),  she  had  purchased  and  paid  for  prapertj 
which  cost  $14,150.  Where  did  she  get  this  money?  From  tlie  tMK 
she  went  to  live  with  Malady  she  had  no  industry  except  that  of  keep- 
ing a  boarding  house.  She  had  no  capital  save  the  $500  she  eon- 
menced  with  and  the  $2800  which  she  received  as  her  patrinraiiy. 
Taking  her  own  figures  as  the  price  she  received  for  board,  and  allow- 
ing her  a  fair  interest  on  her  bioiio'  ,  and  she  would  not  1ihv«  reeeived 
in  all,  within  the  time  specified,  $15,000. 

But  she  says  she  furnished  the  house  in  which  they  lived.  If  thib 
be  true  she  could  not  have  had  a  great  deal  of  her  $500  left  when  she 
finished.  And  we  must  not  forget  that  she  only  received  #100  per 
month  for  the  board  of  Malady,  his  tour  draymen  and  his  ehild.  For 
these,  as  well  as  for  herself  and  her  servant,  she  was  obliged  to  send 
to  market.  This  would  give  lier  a  family  of  eight  persons  to  provide 
for  every  day,  besides  the  wages  of  her  servant  and  clothes  for  herself. 
Add  to  this  the  fuel,  lights,  and  the  many  other  things  which  are  indis- 
pensable to  housekeeping,  how  much  could  she  have  saved  out  of  $101^ 
per  month  f  If  she  gave  her  household  meat  to  eat,  she  would  in  all 
probability  have  found  herself  at  the  end  of  every  year  in  debt. 

The  only  conclusion  to  which  we  can  come  in  this  matter  is  tiiat 
Malady  and  Mary  Caldwell  lived  together  as  man  and  wife,  and  that 
her  thrift  and  economy,  added  to  his  industry,  enabled  them  to  acquire 
property,  which  he  purchased  in  her  name,  for  the  purpose  of  placing 
it  beyond  the  reach  of  any  creditor  he  might  have,  and  for  the  farther 
purpose  of  putting  it  in  such  a  shape  as  to  pi  event  his  wife  from 
obtaining  any  of  it.    This,  we  think,  should  not  and  can  not  be  done. 

In  the  case  of  Delamour  v.  Roger,  7  An.  152,  it  was  de<^ared  that 
the  circumstance  that  plaintiff  is  a  concubine  of  her  copartner  does  not 
deprive  her  of  an  action  for  the  settlement  of  affairs,  and  a  participa- 
tion in  profits  derived  by  capital  and  labor  which  she  contributed, 
though  much  of  the  property  claimed  was  real  estate  standing  in  tke^ 
copartner's  name  aolne,  and  had  never  stood  in  her's.  If  this  is  good 
law  in  favor  of  the  concubine,  it  is  certainly  good  law  against  her,  par- 
ticularly, as  is  reasoned  by  the  district  judge,  when  it  is  invoked  to 
undo  a  fiaud,  vindicate  the  rights  of  a  lawful  wife,  and  enforce  laws 
made  to  protect  the  marriage  tie  and  public  morals. 

That  Mary  Caldwell  should  be  entitled  to  keep  the  proceeds  arising 
from  the  employment  of  her  patrimony  and  resulting  from  her  indus- 
try, we  think  is  unquestionable.  She  has  aright  to  it  all.  The  fact  of 
the  social  rations  which  she  has  chosen  to  assume,  or  of  which  she 
may  have  been  the  victim,  can  not  deprive  her  of  what  justly  beloDga 
to  her.    What,  then,  is  she  entitled  tot     We  think  she  should  be 
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aUowed  to  place  her  cft{Mtal  and  indastry  against  the  eapUal  and 
iodiu^  of  Malady,  and  that  the  property  purchased  duriog  the  time 
they  have  been  living  and  working  together,  ahoald  be  declared  prop- 
erty in  which  they  have  a  joint  interest;  that  the  one-half  of  it  should 
be  decreed  to  be  the  property  of  Malady,  and  his  half  thereof  be 
ciecreed  to  belong  to  the  community  which  existed  between  htmself  and 
his  wife.  We  are  fortified  in  this  conclusion  by  the  able  opinion  of  onr 
learned  brother  of  the  district  oourty  who  has  given  to  this  case  a  most 
careful  consideration,  and  who,  we  think,  has  done  justice  between 
ihe  parties. 

The  judgment  is  affirmed. 


Wylt,  J,  dissenting.  The  plaintiff,  the  wife  of  the  defendant,  Mal- 
ady, sues  him  for  separation  from  bed  and  board  on  the  grounds  of 
abandonment  and  adultery,  and  she  claims  half  of  the  community 
property.  She  also  attacks  the  titles  of  the  property  held  by  his  con- 
cubine, Mary  Caldwell,  on  the  grounds  of  fraud  and  simulation,  alleg- 
ing that  her  husband  is  the  true  owner,  and  that  the  titles  were  pat 
in  her  name  merely  to  defeat  the  community  rights  of  the  petitioner. 

Mary  B.  Caldwell  pleaded  the  general  issue ;  and  William  Malady, 
her  co-defendant,  besides  the  general  denial,  denies  that  there  existed 
a  eommnnity  of  property  between  him  and  the  plaintiff,  because  she 
bas  never  resided  with  him  in  Louisiana,  but  has,  lor  the  last  thirty- 
five  years,  had  her  residence  in  Massachusetts ;  he  also  denies  that  he 
owns  any  real  or  personal  property  to  be  divided.  The  court  gave 
judgment  tor  separation  from  bed  and  board,  ordered  a  settlement  and 
partition  of  the  community  property,  and  deciding  that  the  property 
standing  in  the  name  of  Mary  B.  Caldwell  belongs  to  a  partnership 
existing  between  her  and  her  co-defendant,  Malady,  decreed  that  one- 
half  thereof  belongs  to  the  community,  and  that  Mrs.  Malady,  the 
plaintiff,  is  entitled  to  one-half  of  said  half,  and  for  the  purpose  of 
effecting  said  settlement  and  partition  referred  the  parties  to  a  notary 
with  suitable  directions. 

From  this  judgment  both  the  defendants  have  appealed. 

In  this  Court  the  controversy  is  confined  to  the  property,  the  plain- 
tiff's right /to  a  separation  from  bed  and  board  not  being  disputed. 
Indeed,  irom  the  evidence,  there  is  no  doubt  that  the  plantiff  was 
abamefnlly  abandoned  by  her  husband  some  thirty  years  ago,  and  that 
most  of  the  time  since  then,  he  has  been  living  in  open  adultery  with 
Mary  B.  Caldwell. 

I  think  the  court  erred  in  holding  that  there  was  a  partnership 
between  William  Malady  and  Mary  Caldwell,  and  that  the  property 
standing  in  the  name  of  the   latter  belongs  to  that  partnership; 
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because  in  the  record  there  is  neither  an  allegation  nor  proof  that  a 
contract  of  partnership  existed  between  these  parties.  A  partoership 
arises  alone  from  a  contract ;  it  can  hare  its  origin  in  no  other  sonree 
known  to  the  law.  The  court  coald  not,  therefore,  give  a  remedy  to  a 
contract  that  never  existed.  Outside  of  the  property  standing  in  the 
name  of  Mary  Caldwell,  we  find  that  William  ICalady  poeooasod 
nothing.  Therefore,  unless  it  is  shown  that  he  is  the  real  owner  of 
that  property,  there  will  be  nothing  to  divide.  This  the  plaintiff  has 
attempted  to  do ;  and  from  a  careful  examination  of  the  evidence,  I 
am  satisfied  that  the  attempt  is  a  failure.  It  is  at  best  a  mere  suspi- 
cion. 

The  property  was  never  owned  by  William  Malady ;  it  was  acquired 
from  other  parties,  and  it  is  not  shown  that  he  ever  advanced  a  dollar 
to  help  to  pay  for  it. 

On  the  other  hand,  it  is  shown  that  Mary  Caldwell  had  $2800,  the 
proceeds  of  property  inherited  from  her  ancestors ;  that  for  the  last 
twenty  years  she  has  been  remarkably  industrious  and  eoonomical, 
part  of  the  time  being  occupied  as  a  milliner,  but  most  of  the  time 
being  engaged  in  keeping  boarders. 

William  Malady  was  never  wealthy;  the  most  he  ever  owned  was 
property  not  worth  more  than  (2000.  He  was  by  occupation  a  dray- 
man, owned  several  drays,  and  ought  to  have  made  money.  Because 
it  is  not  shown  what  disposition  he  made  of  his  earnings  and  the  small 
property  he  once  possessed,  shall  we  say  that  the  recorded  titles  of 
Mary  Caldwell  shall  be  treated  as  simulated ;  that  she  shall  be  held  to 
be  merely  a  party  interposed,  and  that  William  Malady  is  really  the 
owner  of  the  property  worth  tl4,000,  which  she  purchased  from  various 
persons,  and  which  never  belonged  to  Malady  ? 

By  the  jurisprudence  of  this  State  all  the  presumptions  of  law  are 
in  favor  of  the  owner  of  property.  His  possession  and  recorded  titles 
stand  to  protect  him  against  the  claims  of  all  persons  setting  up  an 
adverse  interest,  and  in  order  to  refute  them  he  is  not  required  to 
prove  how  he  got  the  money  to  buy  the  property. 

If  he  stole  the  money,  the  property  bought  with  it  would  be  his.  It 
devolves  on  the  party  alleging  simulation  and  fraud  to  prove  it.  It 
devolves  upon  the  party  alleging  the  interposition  of  the  holder  of  the 
legal  title,  and  claiming  himself  the  equitable  or  actual  title,  to  prove 
these  averments  affirmatively.    Has  the  plaintiff  in  this  case  done  sof 

Not  a  particle  of  proof  on  this  important  point  is  to  be  found  in  tiie 
record.  There  is  no  affirmative  proof  that  Mary  Caldwell  was  an 
interposed  party  ;  there  is  not  a  particle  of  proof  to  show  that  William 
Malady  ever  paid  one  dollar  for  the  property  of  which  he  is  now  daimed 
to  be  the  equitable  or  actual  owner.  No  fraud  or  simulation  u 
shown  as  to  Mary  Caldwell.    There  is  nothing  to  impeach  the  verity  of 
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her  or  her  tiUea,  except,  perhaps,  she  has  failed  to  satisl'y  the  court  how 
she  honestly  acquired  the  $14,000  with  which  to  buy  the  property. 
This,  in  my  judgment,  is  no  reason  to  set  aside  her  titles.  If  she 
acquired  the  money  as  the  price  of  her  prostitution,  or  if  she  stole  it 
(of  which  there  is  not  a  particle  of  proof  in  the  record),  still  her  titles 
in  law  must  stand.  I  regard  the  titles  of  Mary  Caldwell  as  clear  and 
Talid  as  any  I  have  ever  seen,  and  the  attempt  to  assail  them  is,  in  my 
judgment,  an  utter  failure. 

If  the  ownership  of  property  rests  upon  no  better  foundation  than 
the  ability  of  the  owner  to  prove,  when  assailed,  where  he  got  the 
money  to  pay  for  it,  property  rights  would  be  of  very  little  value. 
Nothing  would  -  be  more  insecure.  How  and  when  one  makes  money 
to  buy  property  with,  can  not  well  be  proved,  because  few  persons 
disclose  their  transactions  to  witnesses,  and  besides,  if  they  do,  wit- 
nesses die. 

If  there  was  a  partnership  between  Mary  Caldwell  and  William 
Malady,  of  which  there  is  neither  an  averment  nor  proof  in  this  ease,  I 
do  not  see  how  the  plaintdfT,  the  wife  of  the  latter,  can  claim  any  spe- 
cific part  of  the  property.  All  that  could  be  done  would  be  to  sue  for 
a  settlement  of  the  partnership.  Let  the  debts  be  paid,  and  whatever 
funds  each  partner  contributed  be  returned  to  him  or  her,  and  the 
profits  of  the  partnership  be  equally  divided. 

It  is  proved  that  Mary  Caldwell  had  $2800,  the  amount  inherited 
from  her  parents,  and  it  is  proved  that  she  earned  $500  as  a  dress- 
maker, before  she  became  the  concubine  of  William  Malady.  Now,  in 
all  justice,  she  ought  to  have  these  sums  returned  before  there  is  a 
partition  of  the  partnership  property.  Besides,  there  is  an  heir  by  a 
putative  marriage,  who  has  some  rights  to  William  Malady's  commu- 
nity rights  in  the  partnership  assets.  But  the  judgment  decreeing  a 
partnership  where  none  was  alleged  or  proved,  and  ordering  the  parti- 
tion thereof,  is,  in  my  opinion,  a  grave  error  into  which  the  court  has 
fallen.    I  therefore  dissent  in  this  case. 

Rehearing  refused. 


No.  2994. 
Hanan  &,  Richards  v.  R.  H.  Bowles. 

The  altempt  to  im^ke  the  seller  and  shipper  responsible  for  the  loss  of  the  goods  shipped  must 
failf  where  he  had  no  instaruotions  or  anthority  to  insnre  said  goods,  and  the  evldenoe 
does  not  show  that  this  was  incmnbent  upon  him  by  the  cnstom  at  the  place  of  shipment. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau- 
mant,  J.    Fellows  dt  Mill$,  for  plaiutifTs  and  appellants.     Olarhey 
Bayne,  Renahaw  i&  JE,  T.  Fellows,  for  defendant  and  appellee. 
Lu DELING,  C.  J.    This  is  a  suit  on  an  account  for  goods  alleged  to 
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haTe  been  sold  by  plaiatiffg  in  New  York  to  defead«Bty  and  shipped  in 
Ao^Bt  and  September,  1866. 

There  was  judgment  for  plaintiif  for  $600,  rejecting  the  balance  of 
his  demand,  to  wit :  t654.    The  plaintiff  baa  appealed. 

The  evidenoe  establiabes  fully  the  daim  of  tlie  plaintiff.  The  at- 
tempt to  make  the  seller  and  shipper  responsible  for  the  loss  of  the 
goods,  shipped  per  Evening  Star,  mast  faiL  He  had  no  instrnetions  or 
authority  to  insure  the  goods  of  the  defendant.  We  think  the  evi- 
dence fails  to  establish  any  such  custom. 

It  is  therefore  ordered  that  the  judgment  be  amended  by  increasing 
the  judgment  to  $1254,  with  five  per  cent,  per  annum  from  the  sixth 
of  December,  18(i6,  and  costs  of  both  courts. 


3703. 

Factors  and  Traders'  Insurancb  Company  v.  The  City  op  New 

25  46i\  Orleans. 

ll07  2m  ^^^*  c>A6  iB  ^^^  ^  the  conrt  to  b«  governed  by  the  one  of  Campbell  v.  the  Cfty  of  New  Or- 
r  ■  leans,  12  An.  34.    There  is  bat  one  di£ference  in  point  of  fact.    Campbell  paid  his  taxes 

108    4mI  "vrithout  objection  or  protest,  and  sought  only  to  reoover  the  amonnt  back  afterit  had  heeo 

•decided  in  a  controrersy  between  another  party  and  the  city,  that  the  ordinance  nnder 
which  the  assessment  was  made  was  unconstituiional.  In  the  present  caae,  the  pUuntifb, 
before  making  their  last  payment  for  taxes,  expressly  stipulated  with  the  City  Treasorer, 
to  whom  their  money  was  paid,  that  it  shonld  be  retnmed  in  case  there  shonld  be  ren- 
dered a  decision  in  a  certain  sense,  by  the  court,  in  another  pending  controversy,  But 
they  paid,  not  because  they  were  compelled  to  pay,  but  because  they  chose  to  pay,  and,  on 
the  contrary,  did  not  resist  payment,  as  was  done  in  the  case  upon  the  decision  of  which 
they  were  cmitent  to  rest  their  case. 

The  sti  Illation  by  plaintiflVi  with  the  City  Treasurer  amounted  to  nothing,  for  it  waa  not 
shown  that  he  had  anthority  to  make  the  contract. 

Tbere  was  an  unqnestioDable,  natural  obligation  on  the  part  of  plaintiflb  to  bear  their  quota 
of  the  expenses  of  carrying  on  the  municipal  government  of  the  city  of  New  Orleana 
The  plaintifiEs  have  enjoyed  all  the  advantages  and  protection  of  that  municipal  govern- 
ment. To  return  to  them  the  money  which  they  have  paid  in  consideration  of  these  ad- 
vantages, would  be  to  give  them  the  protection  which  they  required  f^r  tlteir  persona  and 
property,  and  make  their  fellow  citizens  pay  for  it. 

The  law  nnder  which  plain ti fib  paid  their  taxes,  was  in  fuU  force  and  vigor  at  the  time.  It  is 
a  falla<'y  to  contend  that  it  never  had  an;^'  life  because  it  was  nnoonstitational. 

nights  m  ly  be  acquired  nnder  a  law,  notwithstanding  that  law  may  have  been  subsequently 
declared  to  have  been  unconstitutional. 

To  escape  the  penalties  inil  cted  by  a  law,  or  avoid  responsibilities  imposed  by  it,  upon  the 
ground  that  it  is  unconstitntional,  its  unconstitutionality  must  be  distinctly  declared  be- 
fore the  penidty  or  responsibil'ty  has  accrued. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley^ 
J.  George  8.  Lacey,  City  Attorney,  and  H,  H,  Walsh,  Assistant 
Oity  Attorney,  for  defendant  and  appellant.  Gibson  dt  Austin,  for 
plaintiffs  and  appellees. 

Wyly,  J.  The  plaintiff  sues  the  defendant  for  tl0,175  56,  the 
amount  of  a  license  tax  paid  by  it  to  the  defendant  during  the  years 
1867,  186d  and  1869,  on  the  ground  that  the  said  tax  was  unconstitu- 
tional, because  not  equal  and  uniform  upon  all  persons  pursuing  the 
business  or  occupation  of  iosuriog. 
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Tli#  cMot  gBkYe  judgvent  for  the  amount  olaimed,  and  tb«  cMendimt 
itppeale. 

The  Ucen^e  tax  ooUeoted  from  the  plaiadiF  Id  1867  was  five^eigbths 
of  eae  per  cent,  on  the  amouat  of  preaiiiwis  reoeived,  and  ia  186&  a«d 
1869  it  was  ooe  aod  one-half  per  cent,  on  the  aou»aDtof  premiums* 

Any  percentage  oa  the  amoant  of  premiums  received  is  clearly 
ODooDStitotioQal,  because  all  insarance  companies  do  not  Mceiye  the 
eame  amount  of  premiums.  Article  124  of  the  Constitation  of  1864, 
■aod  article  118  of  the  C!onstitation  of  1868,  require  that  a  license  tax, 
aa  well  as  a  tax  on  property,  shall  be  equal  and  uniform.  To  be  equal 
and  uniform,  the  tax  must  be  the  same  on  all  persons  persuing  the 
particular  occupation  or  calliDg  taxed,  without  reference  to  the  abilities, 
fortunes  or  success  of  those  engaged  in  it.  City  of  New  Orleans  v* 
Some  Matual  Insurance  Company,  23  An. 

**  He  who  has  received  what  is  not  due  to  him,  whether  he  receives 
it  through  erix>r  or  knowingly,  obliges  himself  to  restore  it  to  him 
from  whom  he  has  unduly  received  it."    B.  C.  C,  art.  2101. 

Upon  this  article,  and  articles  2302  and  2304,  the  plaintiff  relies  to 
aapport  its  demand  for  the  restitution  of  the  amount  improperly  paid. 
The  defendant,  however,  contends  that  there  was  a  natural  obligation, 
binding  the  plaintiff  in  conscience  and  natural  justice  to  pay  what  was 
paid,  and  therefore,  under  article  2303,  it  can  not  be  recovered.  Article 
2303  declares  that  '*  to  acquire  this  right"  (the  right  to  receive  what 
was  improperly  paid)  '*  it  is  necessary  that  the  thing  paid  be  not  due 
in  any  manner,  either  civilly  or  naturally.  A  natural  obligation  to 
pS(y  will  bt-^  sufficient  to  prevent  the  recovery." 

It  will  be  observed,  from  the  plain  provisions  of  article  2303,  that 
in  order  to  defeat  the  right  of  recovery  there  must  be  a  natural  obliga- 
tion to  pay  *'  the  thing  paid  ;^'  to  pay  the  particular  debt  that  has  been 
collected. 

If  A  pays  a  forged  note  to  B,  recovery  of  the  amount  can  not  be 
defeated,  because  the  latter  may  hold  a  natural  obligation  against  him 
resulting  Irom  being  the  owner  of  another  note  that  is  prescril)ed. 

The  law  in  express  terms  only  permits  the  action  for  repetition  to  be 
defeated  where  there  was  a  natural  obligation  to  pay  the  '*  thing 
paid  ;*'  that  is,  to  pay  the  particular  debt  that  has  been  paid.  Now 
the  inquiry  is,  not  whether  there  was  a  natural  obligation  binding  the 
plain tift  in  conscience  and  natural  justice  to  pay  some  other  debt  of 
«qual  amount  to  the  «ity  of  New  Orleans  for  the  support  of  its  gov- 
ernment or  otherwise,  but  it  is  simply  whether  there  was  a  natural 
obligation  to  pay  the  particular  debt  or  claim  that  was  paid  and  which 
is  alleged  to  be  unconstitutional  t 

It  is  useless  to  pursue  any  other  inquiry,  because  the  defense  an- 
nounced in  article  2303  is  in  precise  terms,  limited  to  the  particular 
dabt  or  claim  paid. 
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The  question  then  is,  was  the  plaintiff  under  a  natural  obligatioB  to 
pay  an  anconstitational  tax? 

We  say  no.  An  nnoonstitntional  ordinance  of  a  monicipal  coiponi- 
tion  is  an  absolute  nullity;  it  was  void  from  the  beginning;  it  nerer 
had  any  obligatory  force  either  in  law  or  conscience. 

To  say  that  an  assessment  in  direct  violation  of  the  constitation 
binds  the  citizen  in  conscience  and  natural  justice,  is  an  absurdil^  too 
manifest  to  require  argument. 

Until  there  is  an  assessment  (and  an  unconstitutional  assessment  is 
no  assessment)  there  is  no  debt;  there  is  no  obligafcion  either  natural 
or  civil. 

The  amount  collected  from  the  plaintiff  was  unduly  ooUected^  be* 
cause  he  never  owed  the  debt;  there  was  no  ordinance  of  the  cily 
requiring  of  the  plaintiff  a  license  tax.  What  was  supposed  to  be  ui- 
ordinance  requiring  the  assessment  of  the  tax  never  had  any  exlstonoe, 
because  it  contravened  article  124  of  the  constitution  of  1/664  and  arti* 
de  118  of  the  constitution  of  1868. 

In  support  of  his  position,  counsel  of  the  defendant  cites  several  de- 
cisions of  this  court:  9  R.  325;  12  An.  34,  346,  421.  In  not  one  of  these 
cases  was  the  qaestion  now  under  consideration  presented,  to-  witr 
Whether  there  is  a  natural  obligation  to  pay  an  unconstitutional  taxf 

This  court  has  never  held  that  an  unconstitutional  tax  imposes  a 
natural  obligation  to  pay. 

A  natural  obligation  is  defined  to  be  one  that  can  not  be  enforced  by 
action,  but  it  is  binding  ''in  conscience  and  according  to  natural' 
justice."  Bevised  Code,  1757.  How  any  act  of  the  corporation  of  New- 
Orleans,  prohibited  by  the  Constitution,  can  create  an  obligation 
binding  ''in  conscience  and  according  to  natural  justice,"  we  can  not 
imagine.  In  Isam  J.  Sims  v.  The  Parish  of  Jackson,  22  An.  440i  the 
question  was,  whether  the  plaintiff  could  recover  from  the  defendant 
the  amount  ot  a  cotton  tax  collected  from  him  during  the  years  1865,. 
1866  and  1867,  on  the  ground  that  said  tax  was  not  equal  and  uniform, 
and  tberetore  it  was  violative  of  article  124  of  the  Constitution  of  1864,, 
then  in  force.  The  court  held  he  could  do  so,  and  gave  judgment 
against  the  parish  of  Jackson  for  the  amount  unduly  collected  of  Sims. 
This  is  the  only  case  to  be  found  in  our  reports  where  the  preoiae- 
question  now  under  consideration  was  presented. 

While  that  decision  stands,  and  we  see  no  reason  to  overrule  it,,  ai 
party  who  has  paid  a  municipal  corporation  an  unconstitional  tax  ma^ 
demand  its  restitution,  or  the  restitution  of  the  amount  thereof. 

Judgment  affirmed. 

Howell,  J.,  dissenting.  For  the  reasons  given  by  the  court  in  the 
case  of  Campbell  v.  New  Orleans,  1^  A«  34, 1  think  th^  plaintiffs  should 
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not  leooYor,  In  my  opinion,  there  is  no  distinction,  in  regard  to  the 
nataral  obligation,  between  a  tax  or  license  illegally  imposed,  that  is, 
not  in  conformity  to  the  mode  prescribed  by  the  statnte,  and  one  an- 
constitationally  imposed,  that  is,  not  in  the  mode  prescribed  by  the 
Constitntion.  There  was  a  nataral  obligation  resting  on  the  plaintiffs 
to  contribute  to  the  support  of  the  city  goremment,  and  the  fact  that 
the  sum  paid  l^  them  was  not  uniform  with  the  sums  paid  respectively 
by  other  insurance  companies,  did  not  destroy  that  obligation.  The- 
principle  announced  in^  article  2303,  B.  C.  C,  if  applicable  to  the 
subject  of  taxation,  does  not,  I  think,  rest  on  the  sum  paid,  but  on  tho 
natural  obligation  to  pay.  It  is  not  pretended  that  the  plaintiffs  were 
exempt  from  the  payment  of  the  license.  On  the  contrary,  article  11& 
of  the  Constitntion  is  imperatiye  that  they  "  shall  obtain  a  license,  as- 
proyided  by  law."  An  assessment  is  only  the  means  of  carrying  out 
the  obligation  to  contribute  to  the  support  of  the  goyernment. 
I  therefore  dissent. 


Ok  Rehearing. 

Morgan,  J.  Plaintiffs  seek  to  recover  from  the  city  of  New  Orleans^ 
$10,175  66,  with  legal  interest  on  various  amounts  and  from  various 
dates,  upon  the  ground  that  through  error,  or  under  protest,  they  paid 
to  the  city  $1030  on  the  fourteenth  January,  1867,  for  license  tax  for 
that  year;  $3892  56  on  the  twenty-ninth  January,  1868,  for  license  tax  for 
for  that  year;  and  $5253  on  twenty- seventh  February,  1869,  for  license- 
tax  for  that  year.  They  aver  that  these  various  sums  of  money  were 
exacted  and  collected  from  them  by  virtue  of  several  ordinances  of  the 
dty  government,  dated  respectively  twenty- seventh  December,  1867,. 
thirty-first  December,  1868,  twenty-ninth  December,  1869. 

They  aver  that  these  ordinances  were  in  violatioo  of  the  constitution 
of  the  State  wbich  was  in  force  at  the  time  they  were  enacted;  that 
they  were  unequal,  oppressive,  and  not  uniform;  and  were,  therefore, 
by  reason  of  their  unconstitutionality,  absolutely  null  and  void.  They 
aver  that  the  city  has  exacted  and  collected  the  various  large  sums 
related  by  them  without  the  color  or  authority  of  law,  and  that  it  stiU 
retains  them,  in  violation  of  the  constitution. 

Further  they  aver,  that  the  city  specially  agreed  to  re' urn  to  them  the 
sum  of  $5253,  if  the  Supreme  Court  should  declare  the  ordinance  im- 
posing this  license  tax  under  which  this  sum  was  collected  unconstitu- 
tional, in  a  litigation  which  was  pending  when  this  license  was  paidf 
and  that  notwithstanding  the  decision  of  the  Supreme  Court  which  has 
declared  the  ordinance  to  be  unconstitutional,  the  dty  persists  in  ita. 
refoaal  to  return  the  same. 

Id  th^ir  supplemental  petition  they  aver,  that  the  ordinances  under 
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whiok  tkey  paid  w<ereM>  rigid  that  th»j  were  eompelled  to  paj  or  iaeitr 
tbe  daoger  oi  baTiag  tfaeir  place  of  bosiiiess  closed. 

Defeadast  adniitB  the  receipt  of  the  money,  and  admita  that  there 
waB  an  agreement  on  the  part  of  a  city  official  to  relVtod  the  money  in 
oaee  it  should  be  decided,  in  the  matter  then  pending  between  the  city 
and  the  Mataal  Ingui-ance  Company,  that  the  oidinance  was  Qnconrti- 
tational,  bat  arert  that  the  official  aforesaid  had  no  authority  to  bind 
the  city.  It  further  avers,  that  any  money  paid  by  plainttffii  for  license 
tax  was  truly  and  justly  due  and  owing  to  the  dty ;  tiiat  the  money  so 
paid  was  necessary  for  the  purpose  of  defraying  the  expenses  of  the 
city;  that  it  was  faithfully  appropriated  to  that  purpose;  and  that 
plaintiffs  hare  received  their  proportionate  share  of  the  benefit  derived 
thorefrom,  in  the  protection  of  their  interests  and  property. 

They  further  allege,  that  if  the  plaintiffs  were  not  legally  bound  to 
pay  a  license  tax  to  the  city,  they  were  at  least  under  a  natural  obliga- 
tion to  con  tribute  their  quota  to  the  support  of  the  municipal  gov«ii- 
ment  from  which  they  derived  proiection,  and  that  under  such  circum- 
stances an  action  will  not  lie  to  recover  the  several  amounts  alleged  to 
have  been  paid,  even  though  such  payment  had  been  made  under 
protest. 

It  is  not  alleged  nor,  we  believe,  disputed  that  the  money  was  not 
collected  and  disposed  of  in  the  manner  and  for  the  purposes  set  forth 
in  the  answer. 

In  principle,  we  think  the  case  is  governed  b^  the  ease  of  Campbell 
Vi  the  city  of  New  Orleans,  12  An.  34. 

In  thai  oase,  as  in  this,  Campbell  paid  to  the  tax  collector  a  certain 
sum  of  money  as  his  city  tax  for  the  year  1850.  In  that  case,  as  in 
this,  it  did  not  appear  that  the  money  was  paid  under  any  compulsofy 
warrant  or  execution.  It  is  alleged  here  that  if  plain tiffii  had  not  paid 
they  incurred  the  risk  of  having  their  place  of  business  dosed,  bat  it 
is  not  shown  that  they  had  been  condemned  to  pay  by  any  authority. 

In  that  case,  as  in  tiiis,  there  was  a  judgment  in  a  suit  between  the 
«ity  and  another  party  defendant,  declaring  the  ordinance,  under  which 
the  tax  was  proposed  to  be  collected  oi  him,  unconstitutional.  And  there^ 
as  here,  it  was  not  denied  that  the  money  paid  by  the  plaintiif  was 
necessary  for  the  purpose  of  defraying  the  expenses  of  the  years  for 
which  they  were  collected.  The  court  declared  that  the  municipal 
authorities  were  virtually  the  plaintiff's  agents  for  the  purpose  of 
laying  such  an  assessment  upon  his  taxable  property  as  would  defray 
his  share  of  the  necessary  expenses  of  police,  etc;  that  the  assessment 
was  laid  upon  property  legally  liable  to  taxation,  altl.ough  they  had 
neglected  in  so  doing  to  pursue  certain  presi»ribed  forms — a  negieet 
which  would  have  rendered  the  plaintiff's  obligation  to  pay  invalid  6i 
foro  legiSj  if  he  had  raised  the  objection  in  time  and  in  the  proper 
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tammaer,  TIm  coart  oonaidered  tbat  he  wm  under  a  natttral  obligation 
te  pay  his  prof  ortion  of  the  expeBsee  of  the  mnateipal  government 
:aiid  tkat,  inasnueb  as  he  had  paid  the  araotiiit  assessed  to  him  for 
thai;  parpose,  be  had  oolj  disoharged  a  nataral  obligation }  and  as  no 
8«it  will  lie  to  recoyer  what  has  been  paid  or  giyen,  in  eompHanpe 
with  a  natneal  obligation,  gave  jndgmeot  for  the  city.  If  this  opinion 
of  the  coort  be  a  correct  expoettion  of  the  law,  the  plsintiffs  hare  no 
•case. 

In  one  particular  the  controversy  between  Campbell  and  the  city 
diflbrs  in  point  of  fact  from  the  case  we  are  now  conSideriog,  in  this, 
tkat  whereas  Campbeli  paid  witfaont  objection  or  protest,  and  seaght 
-only  to  recover  after  it  had  been  decided  in  a  controversy  between 
anoiber  party  and  the  city  that  the  ordinance  under  which  the  assess- 
nsent  was  made  was  unconstitutional,  in  this  case  the  plaintiffs,  befcnre 
making  the  last  payment,  expressly  stipulated  with  Mount,  the  City 
'  Treasurer,  to  whom  the  money  was  paid,  that  it  shonld  be  returned  in 
-oase  this  court  should  determine  the  case  of  the  city  v.  another  insnr- 
aiftce  company  in  a  certain  sense.  Still  there  was  not  any  coercion  on 
the  part  of  the  city,  un4ler  force  of  which  this  payment  was  made 
There  was  no  execution  in  the  hands  of  the  sheriff  by  which  their 
property  could  have  been  seised  in  case  th«*y  did  not  pay.  There  was 
no  judgment  commanding  them  to  pay.  Tliey  paid,  not  because  they 
were  forced  to  pay,  but  because  they  chose  to  pay.  They  aver,  it  is 
true,  that  they  were  threatened  with  the  close  of  their  place  of  business 
in  case  they  did  not  pay,  but  their  relief  from  this  apprehension  was 
not  by  paying;  on  the  contrary,  it  was  by  resisting  payment,  as  tlie 
•oorapany  did  in  the  case  upon  th4«  decision  of  which  they  were  content 
to  rest  their  obligation.  The  stipulation  with  Mount,  the  Treasurer, 
4iniouDts  to  nothing,  for  it  is  not  shown  that  he  liad  any  authority  to 
make  the  conttact  on  the  part  of  the  city  which  the  plaintiffs  set  up. 
If  he  was  not  able  to  bind  the  city,  the  stipulation  which  he  made  is 
not  obligatory.  There  was  an  nnquestionable  natural  obligation  on 
the  part  ol  the  plaintiffs  to  bear  their  quota  of  the  expenses  of  carry- 
ing on  the  municipal  government  of  the  city  of  New  Oilcans.  Their 
•domicile  is  here;  their  business  is  done  here;  they  have  an  interest  in 
the  paving  and  lighting  of  the  streets,  and  the  building  and  repairs  of 
wharves;  they  have  the  same  interest  in  the  maintenance  of  a  good 
police  that  other  inhabitants  of  the  city  have,  and  it  is  of  vital  import- 
ance to  the  success  of  cheir  company  that  tiie  Are  department  shonld 
be  kept  in  a  state  of  proper  efficiency.  None  of  these  things  can  be 
done  without  money.  The  money  necessary  to  carry  them  on  must  be 
coBtribnted  by  the  citizens.  It  is  leyied  in  the  form  of  a  tax  or  contri- 
bution, or  by  whatever  name  you  may  chose  to  call  it,  and  when 
.eoUeeted  it  is  used  for  these  pnrpoass.    It  is  baoanse  of  its  general 
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ramifications,  benefiting  each  and  eyery  inhabitant  of  the  city 
that  each  and  eveiy  one  of  its  inhabitants  is  onder  a  natoral  obliga- 
tion to  oontribnte,  in  proportion  to  his  means,  toward  the  support  of 
these  departments,  -without  which  the  place  could  not  be  lived  in. 
Now,  it  is  not  pretended  that  plaintiffs  have  not  enjoyed  the  advan- 
tages and  protection  of  the  municipal  government.  To  return  to  theofr 
the  money  which  they  have  paid  in  consideration  ot  these  advantages, 
would  be  to  give  them  the  protection  which  is  requisite  to  their  exist- 
ence, and  make  their  fellow-citizens  pay  for  it. 

There  is,  in  our  opinion,  another  reason  why  the  plaintiff  should^ 
not  recover.    It  Is,  that  the  law  under  which  the  tax  was  paid  was  in 
full  force  and  vigor  at  the  time  the  money  was  paid.    It  is  contended 
that  it  never  had  any  life  because  it  was  unconstitutional ;  that  an  un- 
constitutional law  is  no  law,  and  therefore  must  be  considered  as  never 
having  been  written.    This  is  a  fallacy.    The  rule  of  universal  applica- 
tion is,  that  all  laws  are  presumed  to  be  constitutional  until  the  con- 
trary is  decided.    Courts  do  not  assume  to  themselves  the  prerogative 
of  deciding  on  their  own  motion,  that  a  law  under  which  rights  are- 
claimed  or  duties  are  imposed  is  unconstitutional.    To  authorize  them 
to  do  this  the  matter  must  be  directly  put  at  issue  by  the  parties 
litigating  before  them.    Rights  can  be  acquired  under  a  law  which 
may  be  determined  to  have   been  unconstitutional,  and   pains  and 
penalties  be  avoided  by  those  who  justify  their   acts   as   having- 
been  committed    under  a  law,  however  that  law  may  Iiave    been 
subsequently  declared  to  have  been  unconstitutional.     If  a    piece- 
of  property  is  sold  under  a  fi,  fa,  issued  in  the  case  of  A  v.  B, 
and  C  purchases  it,  if  it  should  thereafter  be  determined  in  a  lit- 
igation between  D  and  C  that  the  law  under  which  A  obtained  his- 
judgment  against  B  was  unconstitutional,  would  B  be  entitled  to  get 
back  his  property  from  C  t    If  the  Legislature  passed  a  law  regulating 
trials  in  criminal  cases,  and  A,  being  indicted  for  murder,  was  tried 
under  that  law,  found  guilty,  sentenced  and  was  hung,  and  in  the 
case  of  B,  tried  before  the  same  tribunal  for  the  same  offense,  B's  coun- 
sel should,  after  conviction,  and  on  a  motion  in  arrest  of  judgment, 
convince    the    judge    that   the    law    under    which    he    was    trying 
the   case    was   unconstitutional,    and   the    prisoner    be    discharged, 
would    the    sheriff   who    had    hung    A    be  liable    to  be    punished? 
Certainly,   if  the  position    contended   for    be  correct   that  an    un- 
constitutional law  is  tpso  fcuito  null  and  void,  for  the  killing  would 
have  been  unlawful ;  it  would  have  been  willful,  and  would  have  been 
perpetrated  upon  a  reasonable  being,  who  was,  when  the  killing  waa 
done,  in  the  peace  of  the  commonwealth.    Such  a  result,  so  monstrous, 
is  only  to  be  avoided  by  adhering  to  the  rule  that  to  escape  the  penal- 
ties inflicted  by  a  law,  or  to  avoid  responsibilities  imposed  by  a  law 
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tipon  the  groand  that  it  is  anconstitutional,  its  unconstitutionality 
must  be  distinctly  alleged  before  the  penalty  is  imposed  or  the  respon- 
-sibility  is  determined. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
lieretofore  rendered  by  us  be  set  aside,  and  it  is  now  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  District  Court  be  avoided, 
annulled  and  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendants  with  costs  in  both  courts. 


Wylt,  J.,  dissenting.  I  adhere  to  the  first  opinion  delivered  by  this 
■court  in  this  case,  and  I  reserve  the  right  to  file  an  additional  argu- 
<nent  in  support  of  my  position. 


LuDELiNG,  C.  J.,  dissenting,  I  am  constrained  to  dissent  from  the 
opinion  of  a  majority  of  my  associates.  I  adhere  to  the  opinion 
originally  rendered  in  this  case,  which  I  think  is  in  accordance  with 
the  law  and  jarisprudence  of  this  State.  Article  2301  of  the  Civil 
Clode  provides  that  ''  He  who  receives  what  is  not  due  to  him,  whether 
he  receives  it  through  error  or  knowingly,  obliges  himself  to  restore  it 
to  him  from  whom  be  uoduly  received  it.'*  Article  2302  says:  '*He 
who  has  paid  through  mistake,  believing  himself  a  debtor,  may 
reclaim  what  he  has  paid."  '*To  acquire  this  right,  it  is  necessary  that 
the  thing  paid  should  not  be  due  in  any  manner,  either  civilly  or 
naturally.  A  natural  obligation  to  pay  will  prevent  the  recovery," 
The  same  doctrine  is  announced  in  the  Institutes  of  Justinian,  lib.  Ill, 
lit.  28,  DeSolutione  Indebiti,  Cooper,  p.  292;  in  Pothier,  vol.  1,  chaps. 
1  and  2;  in  Domat,  No.  1520,  and  in  Larombiere.  '' Le  paiement  fait 
sans  cause  oblige  a  restitution  celui  qai  I'a  regu."    Vol.  5,  612  et  seq. 

I  can  not  conceive  how  there  can  be  a  natural  obligation  to  pay  an 
illegal  tax.  A  tax  can  only  be  imposed  by  law ;  if  any  obligation 
springs  from  the  law,  it  must  be  a  legal  obligation.  In  my  opinion  the 
original  decree  should  remain  undisturbed. 


No.  4582. 
Jambs  E.  Ybatman,  Executor,  et  al.  v,  Louisiana  State  Bank  and 

B.  H.   BUCKNBR. 

This  ia  a  suit  to  axmal  a  Judgment  alleged  to  have  been  obtained  through  fraud  and  ill- 
practice.  The  evidence  adduced  was  not  such  as  to  satisfy  the  court  that  these  allega- 
tions were  well  founded. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Madison.  Hough^  J.  Thonuns  P.  Farrar  and  J.  A,  Campbell,  for 
plaintiffs  and  appellees.  8parrow  dk  Montgomery ^  for  defendants  and 
appeUants. 

HowBLL,  J.    The  plaintifEs  sue  to  annul  a  judgment  rendered  upon 
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»  third  oppoaitiao  filed  by  them  in  the  case  of  the  Loaisiaiia 
Bank  v.  B.  H.  Baekoer,  aad  oo  which  they  churned  a  pfeferenee  to* 
the  proceeds  of  certain  mort'^aged  property  seised  in  said  aoit.  The 
gronnd  of  nullity  is  that  said  judgment  was  obtained  through  fiaad 
and  ill-practice,  the  said  opposition  having  been  called  np  aod  tried 
when  the  plaintiffs  were  absent  and  nnrepresented. 

The  plaintiffs  were  the  vendors  of  a  plantation  and  slaves,  sold  n 
June,  1855,  to  the  defendant,  B.  H*  Bnckner,  and  in  October,  1867,  they 
commenced  proceedings,  via  ardinaria,  in  the  District  Conrt  of  Madi- 
son, to  enforce  their  mortgage  and  privilege,  bat  did  not  proceed  to 
judgment.  In  March,  18C9,  the  Loaisiana  State  Batik  took  oat  exeeo- 
tory  process  and  caused  the  said  land  to  be  sold  on  the  first  May  fol- 
lowing. The  plaintifis  filed  a  third  opposition  in  said  proceeding,, 
daiming,  by  preference,  the  proceeds  of  the  sale,  which,  by  agreenaent, 
were  deposited  iu  the  said  bank.  Nothing  further  was  done  therein 
until  twenty-fifth  April,  1870,  when  the  defendant,  Buckner,  filed  an- 
answer  to  the  third  opposition,  and  on  the  ninth  May  following  the 
bank  filed  an  answer,  and  on  the  next  day  judgment  was  rendered  in 
fiavor  of  the  said  defendants,  the  records  of  the  court  showing  that  the 
ease  was  regularly  set  and  taken  up  for  trial. 

A  similar  disposition  was  made,  at  the  same  time,  of  the  suit  via 
{yrdtnaria  brought  in  1867.  Between  the  date  of  filing  the  third  oppo* 
sition  and  the  ti  iai,  as  above  stated,  the  counsel  of  the  plaintiffs  with- 
drew the  notes  od  which  the  said  proceedings  were  based,  gave  them 
up  to  his  clients,  formally  withdrawing  from  said  suits,  and  changed 
his  domicile  to  Calilornia.  His  business  in  that  and  other  courts  of 
the  district  was  generally  left  with  a  particular  attorney,  but  it  was 
shown  oo  tlie  trial  below  that  the  said  cases  of  these  plaintiffs  had  not 
been  thus  disposed  of.  On  the  contrary,  a  different  attorney  had  been 
consulted  in  regard  to  a  transfer  of  the  cases  to  the  United  States- 
Court  in  New  Ot leans;  but  the  plaintiffs  concluded  to  let  them  stand 
as  they  were,  under  the  belief,  as  they  say,  that  the  only  disposition 
which  could  be  made  of  them  was  a  dismissal,  and  they  instituted  new 
proceedings  on  their  notes  in  the  federal  court.  It  was  after  the  insti- 
tution of  this  suit  in  the  United  States  tribunal,  which  was  known  to- 
defendants'  counsel,  that  the  answers  were  filed  and  judgments  ren- 
dered In  the  Madison  court.  The  counsel  for  the  defendants,  who 
acted  for  them  throughout,  swears  that  he  believed  at  tlie  time  of  the 
trial  that  the  plaintifi's  were  represented  by  the  attorney  who  attended 
generally  to  the  business  of  their  absent  attorney,  and  who  was  then 
present  in  court.  And  such  seems  to  have  been  the  impression  also  of 
the  district  judge.  There  is  nothing  to  show  that  either  of  the  defend* 
ants  thought  otherwise,  or  had  any  kuowledge  that  the  plaintiffs  had 
no  counsel  in  the  said  cases  then  pending  in  said  oeoit. 
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The  erid«oce  doee  act  eatisfy  qa  tliat  there  was  frund  or  iU-praetiee 
«fi  the  part  of  the  defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reyersed^ 
and  that  there  be  jndgmeBt  in  iavor  of  defendants,  with  ooste  in  both 
•eoarts. 

Rehearing  refused. 


No.  2950. 
U.  J.  Rosenthal  v.  L.  Myers. 


Where  the  defendant  acted  merely  as  an  agent  and  exhibited  his  authority,  neither  doing  nor 
saying  anything  by  which  he  obligated  himeelf  to  pay  the  plaintiff  any  sum  whatever, 
and  nothing  was  mentioned  between  them  as  to  compensation ;  but,  on  the  contrary, 
notice  was  given  to  the  plaintiff  that  the  services  which  he  had  been  hespeken  to 
perform,  were  desired  from  another  person ; 

Held^^That  whether  the  plaintiff  has  or  not  any  legal  claim  against  the  principalt  it  is  clear 
that  he  has  none  against  the  defendant. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleyy 
J.    Smokins  dk  Thorp,  for  plaintiff  and  api>ellee.    Cation  <&  Levy,  for 
defendant  and  appellant. 

Howell,  J.  The  plaintiff  sues  for  $1000  upon  an  alleged  employ- 
Aient  by  defendant  to  go  to  Brownsyille,  Texas,  and  Matamoros, 
Mexico,  to  perform  the  religious  rite  of  circumcision  on  two  children, 
alleging  that,  in  compliance  with  said  engagement,  he  went  to  said 
towns,  but  the  parents  of  the  said  children  refused  his  services,  having 
employed  another  party.  He  avers  that  his  expenses,  thne,  profes- 
sio  al  skill,  etc.,  were  well  worth  to  him  the  sum  claimed. 

The  defense  is  a  general  denial,  and  the  allegation  that  a  letter  was 
written  from  Brownsville  to  one  Levi  in  Galveston,  Texas,  for  the  Rot. 
J.  Hoehwald  to  perform  the  said  rite,  and  containing  the  request  if 
the  said  Hoohwald  was  absent,  the  letter  should  be  forwarded  to 
Aaron  &  Myei-s  in  New  Orleans,  which  was  done,  and  the  defendant,. 
ime  of  said  firm,  learning  that  Hoehwald  was  in  California,  exhibited 
the  letter  to  the  plaintiff  and  asked  him  if  he  would  go,  which  he 
agreed  to  do,  the  said  letter  being  lett  with  him,  plaintiff;  that  on  the 
next  day  Hoehwald  arrived  in  New  Orleans  and  was  advised  of  the 
said  letter,  and  both  he  and  defendant  notified  the  plaintiff  that  be, 
Hoehwald,  would  go  in  accordance  with  the  directions  in  the  said 
letter ;  and  that  the  custom  is  not  to  make  any  charge  for  performing 
the  said  rite. 

There  was  judgment  against  defendant  for  $600,  and  he  appealed. 

We  think  the  evidence  fails  to  fix  any  liability  on  the  defendant  for 
the  debt  of  other  parties.  He  acted  merely  as  the  agent  of  the  parents 
of  the  two  children  and  exhibited  his  authority.    He  neither  did  nor 
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said  aoything  by  which  he  obligated  himBelf  to  pay  the  plaintiff  any 
sum.  Nothing  was  said  between  them  as  to  compensation ;  and  he 
gave  immediate  notice  to  the  plaintiff  that  the  party  desired  by  the 
parents  of  the  children  woold  go  as  reqnested.  Whether  the  plaintiff 
has  any  legal  claim  against  the  said  parents  or  not,  it  is  clear  that  he 
has  none  against  the  defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
-courts. 

Rehearing  refused. 


No.  2933. 
ViLLENEUVB  Le  Blakc  ct  als.  V,  Philip  M arsoudet  et  als. 

Where  a  suit  waa  institnted  on  promiasory  notea,  which  were  the  obllgatloiia  of  an  ordiiiarT 
partnership,  whose  members  were  only  boond  Jointly  and  had  to  be  sned  as  joint 
obligors ; 

Held — Tliat  a  citation  addressed  to  Vie  Jlrm,  and  served  at  the  elected  domicile  of  the  ordinary 
partners,  did  not  have  the  elffect  of  bringing  them  into  court  The  jndgment  aieaiBit 
them  is,  therefore,  a  nullity.  The  citations  should  have  been  addressed  to  eaeh  of  the 
defendants. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Ooo2<y, 
J.    H,  J,  Orover,  for  plaintiffs  and  appellees.     Carleton  Hunif  for 
-defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  a  suit  to  annul  a  judgment  by  default  on 
several  grounds.  It  will  he  necessary  to  notice  only  one  of  them,  to 
wit :  the  want  of  a  citation. 

The  suit  in  which  the  judgment  complained  of  was  rendered  was 
based  upon  promissory  notes  executed  by  Y.  Le  Blanc,  Jr.,  &  Co.,  an 
ordinary  partnership.    Following  is  a  copy  of  one  of  the  notes : 

'<  $3,500.  New  Orleans,  March  12, 1861. 

'*  On  the  thirteenth  of  January  next  we  promise  to  pay  to  the  order 
of  ourselves,  at  the  oiBce  of  Messrs.  Bellocq,  Noblom  &  Co.,  in  New 
Orleans,  thirty-flve  hundred  dollars,  for  value  received,  with  interest 
at  the  rate  of  eight  per  cent,  per  annum  after  maturity  until  paid. 

V.  LE  BLANC,  Je.,  &  Co. 

The  other  note  was  similar  to  the  foregoing,  with  the  exception  of 

the  date  of  its  maturity.    These  being  obligations  of  an  ordinary 

partnership,  the  members  thereof  were  bound  jointly  only,  and  had  to 

be  sued  and  cited  as  joint  obligors.    14  La.  364 ;  McG^hee  v,  McCord 

-et  als. 

Neither  of  the  joint  obligors  was  cited.  The  only  citation  in  the 
record  is  addressed  to  Y.  Le  Blanc,  Jr.,  &  Co.,  the  finn,  and  was 
served  at  the  supposed  elected  domicile  of  the  delendanta.    We  pie- 
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termit  the  expreasion  of  an  opinion  upon  the  question  whether  or  not 
the  defendants  could  have  been  sued  out  of  the  parish  of  their  real 
"domicile  at  the  date  of  the  institution  of  that  suit.  But  we  h&ve  no 
doubt  that  a  citation  addressed  to  a  firm,  and  served  at  an  elected 
domicile  of  the  ordinary  partners,  did  not  have  the  effect  of  bringing 
tiiem  into  court.  The  citations  should  have  been  addressed  to  each  of 
the  defendants.    C.  P.,  art.  179,  sec.  2. 

The  defendants  in  that  suit  were  not  cited,  and  the  judgment  is  an 
absolute  nullity. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  4109. 
JuRET  &  Harris  v.  Mrs.  Mart  J.  Hord  et  als. 

"Where  it  is  admitted  that  the  money  claimed  by  plaintifb  was  given  to  the  defendant  and  her 
two  children,  and  that  by  the  act  of  their  merchants  and  factors,  the  garnishees  in  this 
case,  said  money  was  placed  to  the  sole  credit  of  their  mother,  the  defendant ; 

S3eld—That  this  act  did  not  divest  the  right  of  her  children,  the  interveners  in  this  proceed- 
ing, and  did  not  make  the  money  garnisheed  the  sole  property  of  defendant.  There  was 
no  such  confusion  or  mingling  as  affected  the  rights  of  the  Interveners. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theard, 
J.  Semmes  dt  Moity  for  plaintiffs  and  appellees.  HwaUmy  Qrover 
<&  BemMSy  for  interveners  and  appellants.  A,  Bobert,  curator  <id  hoc, 
for  absent  defendants. 

Howell,  J.  The  interveners  in  this  case  have  appealed  from  a 
judgment  dismissing  their  intervention,  in  which  they  claimed  the 
funds  attached  herein  by  plaintiffs  as  belonging  to  the  defendant. 

"  It  is  admitted  that  the  money  attached  in  this  suit  was  in  the  name 
of  Mrs.  Mary  J.  Hord,  on  the  books  of  Joseph  Hoy  &  Co.  (garnishees), 
and  that  Mrs.  Mary  J.  Herd  received  the  same  from  Mrs.  Eliza  Askew, 
her  mother,  who  gave  it  to  Mrs.  Hord  and  her  two  children  (the  inter- 
veners), to  defray  the  expenses  of  the  Cold  Spring  f4'antation,  for  the 
year  1870." 

''It  is  admitted  that  Mrs.  Hord  is  the  administratrix  of  the  estate  of 
her  former  husband,  and  that  she  and  her  two  children,  Lizzie  and 
Andrew  Jackson,  are  the  owners  of  the  Cold  Spring  plantation,  Wash- 
ington county,  Mississippi."  The  suit  of  plaintiffs  is  not  for  supplies 
for  the  year  1870,  and  hence  no  question  as  to  any  liability  of  iiiter- 
Tenors  therefor  arises.  Nor  is  there  any  force  in  the  poidtion  of  plain* 
tifPia,  that  ''  if  the  intervenors  had  any  interest  in  the  money,  it  was 
lost  when  it  became  confused  with  the  money  of  the  defendant;  it 
could  no  longer  be  identified;  and  when  it  was  deposited  by  Mrs.  Hord 
80 
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in  her  •wn  lUMne  witb.  the  gaEni^heee^  it  bee^ime  subject  to  lier  debt* 
and  to  seiflnre.by  her  ereditocB.'? 

The  ikdmi^iion  iSf  that  the  money  was  given  to  the  mother  and  tm>> 
children,  and  thc'ect  of  the  merohanta,  the  garoiaheee,  in  phM^g  it  all 
to  the  credit  of  one,  did  not  diycflt  the  right  of  the  other  two,  and 
mafce^  it  the  eole  property  of  the  one.  There  was  no  eonfoaioa  er 
minglini^  which  affected  the  rigfate  of  the  iotervenore,  and  by  other 
eridenee  the^said  enm  of  money  belonged  in  eqnal  parte  to  the  three. 
Hence  the  interyenore  are  entitledi  aoder  the  toregoiag  fEicte,  to 
recover  two-thirda  thereof.  Mrs.  Hord  has  not  appealed  from  the 
judgment  against  her.  We  understand  from  the  record  and  the  brieCs,. 
that  the  sum  of  $3531,  in  the  hands  of  the  garnishees,  is  the  matter  in 
controversy. 

It  is  therefore  ordered- that  the  judgment  dtsmtssing  the  intervention 
herein  be  reversed,  and  that  the  intervenors,  Lizcie  and  Andrew  Jack- 
son, be  decreed  entitled  to  two-thirds  of  the  sum  of  $3531,  in  the 
hands  of  Joseph  Roj&,  Co.,  garnishees^  wil^  their  eosts  in  both  conrte.. 


■  «    'U 


No.  4360. 
B.  A.  Malonb  17.  LA.WBBNC&  Casbt  et  als. 

The  Pftiish  Court  has  Juriadiotioin  of  suite  for  the  recognition  of  heirship  snd  for  the  parti* 

tion  of  snooeasion  pr<H;>erty,  and  where  the  amoant  involved  exoeeds  five  liondnd 

dollars,  the  appeal  is  direcUy  to  this  conrt. 
Where  in  a  suit  instituted  for  partition  hy  plaintijCr  against  her  coheirs,  a  curator  ad  hoe  vas 

appointed,  on  the  prayer  of  the  plalntifl;  to  one  of  said  heirs  who  was  a  minor,  the 

appointment  was  erroneous. 

APPEAL  from  the  Parish  Court  of  Jefferson.     Keon,  J.     W.  F. 
Edwards^  for  plaintiff  and  appeUant.     B.  L,  FreiUmf  for  ddend- 
ante  and  appellees. 

On  Motion  to  Dismiss  the  Appeal. 

HowBLL,  J.    A  motion  is  made  to  dismiss  this  appeal  on  the  groand 
that  '*if  the  Parish  Court,  from  whence  this  appeal  has  been  taken ,. 
was  vested  with  jurisdiction  of  the  cause,  which  is  excepted  to,  tbee 
the  appeal  should  be  from  that  court  to  the  district  conrt  of  the  judi- 
cial district,  and  this  court  has  no  appellate  jurisdiction  herein." 

This  proposition  is  not  true.  Tlie  parish  court  lias  jniisdictioa  of 
suits  for  the  recognition  of  heirship  and  the  partiUoii  ot  sucoession 
property,  as  this  is,  and  when  the  amount  inyolyed  exceeds  five  bun- 
dred  declare,  tiie  appeal  is  directly  to  this  court.  Const.,  art.  88  f. 
C.  P.  1082. 

Motion  oT^iruled. 
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On  the  Exceptions  and  Merits. 

Taliaferro,  J.  The  plaintiff,  claiming  to  be  an  heir  «f  Mary 
Casey,  deceased,  institated  an  action  of  partition  against  her  coheirs 
to  have  the  succession  property  of  the  decedent's  estate  partitioned. 
One  of  the  heirs  being  a  minor,  the  plaintiff  prayed  for  the  appoint- 
ment of  a  curator  ad  hoe  to  r^resent  the  minor  in  the  partition  proceed- 
ings, and  tlie  appointment  was  made  as  prayed  for.  The  defendants 
excepted  to  the  jurisdiction  of  the  parish  court,  and  also  to  the 
appointment  of  a  curator  ad  hoe  to  represent  the  minor.  These  excep- 
tions were  adopted  by  the  curator  ad  hoe,  and  they  were  sustained  by 
the  court,  and  the  suit  dismissed.    The  plaintiff  has  appealed. 

The  appointment  of  a  curator  ad  hoc  to  represent  the  minor  was 
erroneous,  and  to  that  extent  the  exception  should  be  sustained  i  but 
as  to  the  jurisdiction,  it  should  be  overruled.  The  Court  of  Probates 
has  jurisdiction  ''in  partitions  of  successions,  where  minors,  inter- 
dicted or  absent  persons  are  interested."    C.  P.,  art,  924,  sec.  14. 

So  far  as  we  can  learn  from  a  rather  scant  record,  it  would  appear 
that  the  proceedings  in  this  case  have  been  irregular.  The  succession 
can  only  be  accepted  on  behalf  of  the  minor  with  benefit  of  inventory, 
and  it  appears  he  is  without  a  tutor.  The  succession  is  without  a 
representative,  and  the  minor's  interest  therein  not  ascertained  and 
secured.  Under  this  state  of  facts,  we  deem  it  best  to  remand  the 
case  for  further  proceedings. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Parish 
Court,  so  for  as  it  sustains  the  exception  to  the  appointment  of  a  cura- 
tor ad  hoe  to  represent  the  minor  be  affirmed ;  but  in  all  other  respects 
it  be  annulled  and  reversed.  It  is  further  ordered  that  this  case  be 
remanded  to  the  court  of  the  first  instance,  to  be  proceeded  with 
according  to  law,  the  delendants  and  appellees  paying  costs  of  this 
appeal. 


CASES 

ARGUED   AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

OPE  LOU8AS. 


JUNE,    1873. 

JUDGES  OP  THE  COURT : 

Hon,  John  T.  Ludeling,  Chief  Justice. 
Hon.  J.  G.  Taliaferro, 

Hon.  R.  K.  Howell,  .       .  ,    ^    .. 

^       .^   ^    .^  r  Associate  Justices, 

Hon.  W.  G.  Wyly, 

Hon.  p.  H.  Morgan. 


:NOTE.-The  following  declaionn.  Nos.  T74,  796,  787,  783,  791.  779,  793,  771,  770,  788.  794,  768. 
765,  781,  773,  772,  785,  780,  766,  760,  798,  790. 795,  delivered  in  1878,  andbelonginff  to  the  Twenty- 
FonrUi  Annual,  are  published  in  this  volnme  at  the  request  of  my  predecessor,  by  whom  they 
were  not  received  Id  time  to  be  published  by  him.— Reportxr. 


No.  774. 
P.  J.  Pavy  &  Co.  t;.  Juste  Bertinot. 

Where  the  detendAnt  ottjected  to  the  ruling  of  the  court  reoeiTing  in  evidenoe  a  note  and 
mortgage,  on  the  ground  that  they  were  not  stamped  at  the  time  of  their  execution,  as 
required  by  law,  and  where  it  appeared  that  neither  the  notary  before  whom  the  act  ot 
mortgage  was  passed,  nor  the  parties,  had  any  stamps  when  the  act  was  passed,  and 
mention  of  the  flMt  was  made  in  the  act,  but  that  one  of  the  plain tlflfs  went  immediately 
to  Opelonsas,  purchased  the  necessary  stamps  from  tiie  recorder,  who  placed  them  on  the 
act  and  canceled  them  in  the  presence  and  at  the  request  of  the  party; 

Held— That  this  was  sufficient. 

Wliere  at  the  time  a  mortgage-bearing  note  was  given,  no  stamps  were  affixed  to  it,  but  before 
the  note  was  offered  in  evidence  it  had  been  stamped  by  the  district  United  States  col> 
lector  of  internal  zevenne,  who  collected  the  interest  required  by  law  and  remitted  the 
penalty,  this  was  all  the  law  required  of  the  parties. 

APPEAL  from  the  Eighth  Jadicial  District  Court,  parish  of  St.  Lan- 
dry.   Thomas  H.  Lewis,  Acting  J.      Martel  d  Hudspeth,  for  plain- 
tiffs and  appellants.    H.  L%  Garland,  for  defendant  and  appellee. 
Ludeling,  C.  J.     The  plaintiffs  institated  two  snits  against  the 
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defendant,  one  on  a  mortgage  note  for  $4274  86^  with  ei^t  per  cent, 
interest  from  maturity,  and  the  other  on.  a  balance  of  acconnt  lor 
$898  14,  and  for  a  portion  of  this  aceount  they  claimed  to  have  a 
privilege  upon  certain  machinery  furnished  to  the  defendant.  The 
plaintiffs  also  obtained  an  injunction  to  prevent  the  defendant  ftom 
wasting,  dilapidating  or  disposing  of  the  mortgaged  property,  daring 
the  pendency  of  the  suit,  and  to  prevent  him  from  using  the  gin  and 
mill.  They  also  obtained  a  writ  of  sequestration.  The  cikaea  were 
tried  together  by  consent;  and  there  was  judgment  dissolving  the  injnnc- 
tion  and  setting  aside  the  writ  of  sequestration,  with  one  tbooaand 
dollars  damages  against  the  plaintiffs,  and  for  the  sums  claimed  by  the 
plaintiffs  against  the  defendant,  subject  to  a  credit  of  three  hundred 
and  fifty  dollars,  and  recognizing  the  mortgage  and  privilege  claimed 
by  the  plaintiffs.  From  this  judgment  the  plaintiffs  have  appealed. 
The  defendant  has  prayed  for  an  amendment  of  the  judgment  in  his 
favor,  in  bis  answer  to  the  appeal. 

Tlie  defendant  excepted  to  the  ruling  of  the  court  receiving   the 
note  and  mortgage  in  evidence,  on  the  ground  that  they  were  not 
stamped  at  the  time  of  their  execution,  as  required  by  law.      It 
appears  that  neither  the  notary,  before  whom  the  act  of  mortgage  was 
passed,  nor  the  parties  had  any  stamps  when  the  act  was  passed,  and 
mention  of  this  fact  is  made  in  the  act,  bat  that  one  of  the  plain dfl^ 
went  immediately  to  Opelousas,  purchased  the  necessary  stamps  from 
the  recorder,  wlio  placed  them  on  the  act,  and  canceled  them  in  the 
preserve  and  at  the  request  of  the  party.     This  we  think  was  sufficient 
The  uote  was  made  on  the  seventeenth  of  July,  and  the  mortgage  to 
secure  it  was  passed  on  the  twenty  ninth  of  the  same  month.     At  the 
time  the  note  was  given,  no  stamps  were  affixed  to  it ;  but  before  the 
note  was  offered  in  evidence,  it  had  been  stamped  by  iS   A.  Rtockdale, 
United  States  collector  of  internal  revenue,  first  district  of  Lttniftiana, 
who  collected  the  interest  required    by  law,   and  he  remitted  the 
penalty.    This  was  all  the  law  required  of  the  parties.     See  Levy  & 
Schener  t^.  Solomon  Loeb,  just  decided. 

On  the  merits,  the  only  question  we  deem  necessary  to  notice  is  in 
reference  to  the  amount  of  damages  allowed  against  the  plaintiffs  lor 
wrongfully  suing  out  the  injunction  and  sequestration.  It  appears 
that  the  mill  and  gin  were  stopped,  during  two  or  three  days,  by 
these  proceedings )  and  two  witnesses  testity  that  the  services  of  an 
attorney  to  defend  this  suit  are  worth  six  hundred  dollars.  There  is 
no  evidence  to  show  the  amount  of  damages  done  by  preventing  the 
defendant  from  using  his  mill  and  gin  during  two  or  Uiree  days,  if 
any  were  done  him ;  or  to  prove  the  value  of  the  services  of  an  attor- 
ney to  have  the  injunction  and  sequestration  set  aside — ^for  which 
alone  the  plaintiffs  can  be  held  responsible.     We  think  one  hundred 
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«qd  flft^f  dollArs  ample   to  cover   all  daaaageB  oooaaloned  by  the 
improYident  %ning  oat  of  these  writs. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
amended  so  as  to  reduce  the  amount  of  the  judgment  in  favor  of  the 
defendant  for  damages  to  one  hundred  and  fifty  diillars,  to  be  credited 
on  the  judgment  in  favor  of  the  plaintiffs — and  that,  as  thus  amended, 
•the  judgment  be  affirmed,  with  costs  of  appeal. 
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No.  787.  44  4a^L 

Addie  E.  Harris  and  Husband  v,  Adeline:  Keigler  and  Husband. 

^Wliere  in  defense  against  plaintiffs'  claim,  an  agreement  with  said  plaintiffs  in  fall  satisfac- 
tion of  the  amount  due  them,  was  relied  on  by  defendants  on  account  of  their  tutorship, 
and  a  bill  of  exception  was  taken  to  its  introduction  in  evideace,  on  the  ground  that  an 
agreement  of  this  nature  could  not  be  established  by  parol  evidence ; 

Held— That  when  all  the  parties  are  able  to  contract,  if  they  did  make  a  contract,  there  is 
no  reason  why  it  may  not  be  proved  by  competent  proof, 
•  ^^ 

APPEAL  from  the  Parish  Court,  parish  of  St.  Mary.  Handy,  J. 
Dumartrait,  Tucker  &  Davis,  for  defendants  and  appellants.  Win- 
Chester,  Caffery  <&  Foster,  for  plaintiffs  aud  appellees. 

LuDELiNG,  C.  J.  The  plalDtiffs  sue  the  defendants  for  an  account 
of  their  tutorship. 

The  answer  alleges  that,  long  before,  an  account  of  the  tutorship 
was  rendered,  which  was  approved  of  by  the  plaintiffs  after  having 
examined  it,  and  kept  it  in  their  poissession  more  than  ten  days ;  and 
that  afterwards  they  agreed  with  defendants  to  take  twenty-five  hun- 
dred dollars  in  cash,  and  the  defendants'  note  for  $7500,  in  full  satis- 
faction of  the  amount  due  them,  as  shown  by  the  account  rendered. 

There  was  judgment  in  favor  of  the  plaintiffs,  disregarding  said 
alleged  settlement,  and  the  deteudants  have  appealed. 

On  the  trial  the  defendants  offered  witnesses  to  prove  the  agreement 
and  settlement  stated  in  thu  answer,  which  was  objected  to  on  the 
ground  that  an  agreement  of  this  nature  could  not  be  established  by 
parol  evidence ;  the  objection  was  overruled,  and  the  plaintiffs  took  a 
bill  of  exceptions.  We  see  no  error  in  the  ruling.  The  parties  were 
all  able  to  contract,  and  if  they  did  make  a  contract,  we  can  perceive 
DO  reason  why  it  may  not  be  proved  by  competent  proof.  The  case  of 
Kawls  V.  Rawls,  6  An.  666,  relied  upon  by  plaintiffs,  presented  a  dif- 
ferent state  of  facts. 

This  case  is  analagous  to  Chapman  et  al.  v*  Chapman,  13  An.  228. 

On  the  merits,  we  think  the  defendants  have  fully  established  their 
defense. 

The  position  of  the  plaintiffs,  that  tlie  verbal  agreement,  which 
exceeds  five  hundred  dollars,  is  not  established,  because  the  testimony 
-of  one  of  the  two  witnesses  for  the  defense  is  offset  or  annulled  by  that 
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of  a  witness  for  the  plaintiffs,  is  untenable,  even  if  it  were  trae  thiUr 
the  plaintiffs'  witness  contradicted  the  defendants'  witnesses.  The 
law  is  that  the  agreement  shall  be  proved  by  at  least  one  witness  and 
corroborating  evidence.  Here  two  witnesses  prove  the  agreement  f 
besides,  the  note  given  th^  plaintiffs  is  a  corroborating  circamstence 
to  support  the  testimony. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lewer 
court  be  annulled,  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered  in  the  court  a  qua,  it  is  ordered  and  adjudged 
that  there  be  judgment  in  favor  of  the  plaintiffs,  against  the  defend- 
ants, for  the  sum  of  seven  thousand  five  hundred  dollars,  with  eight 
per  cent,  per  annum  interest  thereon  from  the  thirteenth  of  June^  1 871^ 
till  paid,  and  costs  of  the  lower  court.  It  is  further  ordered  that  the 
costs  of  appeal  be  paid  by  the  appellees. 


No.  796. 
State  of  Louisiana  t;.  Jeak  Gat^Fils,  et  als. 

Where  the  defendants  were  ftilly  informed  by  the  allegations  of  the  indictment  of  the  oflbiis» 
with  which  they  were  charged,  it  was  nnnecessary  to  allege  also  the  common  law  ingre- 
dients of  the  crime  of  rape,  with  the  intent  to  commit  which  the  accompanying  offenae 
of  burglary  was  charged. 

The  duty  imposed  by  law  with  regard  to  the  venire  of  the  jury  is  ministerial,  and  one  wlii^ 
can  be  performed  by  a  deputy  of  one  of  the  specified  officers,  when  legally  appointed. 

The  challenge  to  a  )uror,  whose  natiye  tongue  was  the  French,  and  who  did  not  understand 
the  EngUsh  language,  was  properly  sustained. 

The  proceedings  of  the  court  are  required  to  be  conducted  in  the  English  language— aad  tli» 
fact  that  the  Judge,  counsel,  witnesses,  and  accused  understand  and  speak  other  langoagaa 
can  not  dispense  with  this  requirement.  Jurors,  to  be  competent,  must  be  able  to  nndec<> 
stand  all  the  pleadings  and  proceedings,  as  they  must  be  considered  by  them. 

The  right  of  the  State  to  challenge  without  cause  is  limited  to  the  number  six,  whatever  nay 
be  the  number  of  defendants  joined  in  the  indictment. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry, King,  J.  Criminal  case — G.  W.  MudspetK,  District  Attorney, 
for  the  State.    B,  A,  Martel  and  Q,  H,  Wells  for  defendants. 

HowKLL,  J.  The  defendants,  Jean  Gay  Fils,  and  Joseph  Duplechsin^ 
haying  been  found  guilty  of  breaking  and  entering  a  dwelling  house  in 
the  night  time  with  intent  to  commit  a  rape,  have  appealed  from  the 
judgment  sentencing  them  to  imprisonment  at  hard  labor  in  the  State 
penitentiary  for  life.    They  assign  as  error : 

First — The  court  a  qua  erred  in  overruling  their  demurrer  to  the 
indictment  against  them,  because  the  said  indictment  describes  the* 
crime  of  rape  by  its  technical  name  only ;  and  the  intent  to  oommit 
rape  being  of  the  essence  of  the  crime  charged,  the  indictment  ia 
fatally  defective  in  not  containing  all  the  common  law  requirements 
or  ingredients  of  that  specific  crime,  as  provided  in  the  976th  section 
of  the  Revised  Statutes. 
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state  of  Lonisiana  y.  Jean  Gay,  File  et  ide. 

The  defendants  were  indicted  for  a  statatory  offense  against  a  habi- 
tation, denoanced  in  section  850,  Revised  Statutes,  to  wit,  breaking  and 
entering  a  dwelling  house  at  night  time,  and  being  armed  with  a 
dangerous  weapon,  with  the  intent  to  commit  a  rape  upon  a  certain 
I>erson,  at  the  time  lawfully  in  said  house.  The  indictment  is  a 
compliance  with  said  statute.  It  charges  the  felonious  and  burglarious 
breaking  and  entering  a  dwelling  house  at  a  certain  hour  of  the  night 
of  a  certain  day,  with  the  unlawful  and  felonious  intent  then  and 
there,  to  commit  the  crime  of  rape  in  and  upon  a  certain  person  then 
lawlully  in  said  dwelling  house;  the  said  accused  each  being  armed 
at  the  time  with  a  certain  dangerous  weapon.  They  were  fully  informed,. 
by  the  allegations  of  the  indictment,  of  the  offense  with  which  they 
were  charged,  and  it  was  unnecessary  to  allege  also  the  common  law 
in^edients  of  the  crime  of  rape,  with  the  intent  to  commit  which  the 
said  offense  of  burglary  was  charged. 

Second — The  venire  of  the  jury,  from  which  were  selected  the  juror8^ 
who  tried  this  cause,  was  drawn  by  the  parish  judge,  deputy  sheriff, 
and  a  deputy  clerk  of  the  court,  while  the  2127th  section  of  the  Revised 
Statutes  requires  that  it  should  have  been  drawn  by  the  parish  judge, 
the  sheriff  and  the  clerk  of  the  court — ^the  duty  being  one  which  can 
not  be  performed  by  a  deputy. 

We  consider  the  duty  in  this  regard  to  be  ministerial  and  one  which 
can  be  performed  by  a  deputy  of  one  of  the  specified  ofGlcers,  when 
legally  appointed. 

Third — The  court  erred  in  sustaining  the  challenge  to  the  juror,. 
Eugene  Joubert,  foi  the  cause,  that  he  could  not  speak  nor  understand 
the  English  language,  when  his  native  tongue  was  the  French;  most 
of  the  witnesses  testified  in  French;  the  judge  and  one  of  the  counsel. 
spoke  French,  and  a  translator  was  appointed. 

The  court  did  not  err.  The  proceedings  of  the  court  are  required  to^ 
be  conducted  in  the  English  language,  and  the  fact  that  the  judge,, 
counsel,  witnesses  and  accused,  understand  and  speak  other  languages 
can  not  dispense  with  this  requirement.  The  jurors,  to  be  competent,. 
most  be  able  to  understand  all  tlie  pleadings  and  proceedings,  as  they 
must  be  considered  by  them. 

Fourth — The  court  erred  in  allowing  the  State  more  than  six  per- 
emptory challenges. 

This  assignment  is  well  made.  In  the  case  of  the  State  v.  Earle  and. 
Garvey,  24  An.  38,  we  held  that  in  each  criminal  prosecution  the  right 
of  the  State  to  challenge  without  cause  is  limited  to  the  number  six, 
however  many  defendants  may  be  joined  therein.  This  necessitates  a 
new  trial. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
and  that  this  cause  be  remanded  for  a  new  trial. 
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No.  783. 

SuccBSfiiox  OF  Leoxtine  Guilbbau. 

"Wliere  the  administrator  of  a  sncoMtion,  within  six  days  after  his  appointment,  gave  bond 
and  entered  upon  the  discharfis  of  the  duties  of  his  offiee,  and  so  contlnaed  to  Uie 
knowledge  of  the  creditors  and  heirs  until  the  expiration  of  nearly  two  years,  when, 
upon  the  ex  parte  application  of  some  of  the  heirs  and  the  husband  of  the  deceased,  his 
appointment  was  oanoeled  on  the  icroond  "  that  he  failed  and  neglected  to  giro  the 
security  or  give  the  mortgage  required  by  law,  and  that  more  than  ten  days  had 
elapsed  since  his  appointment,"  and  one  of  the  said  heirs  prayed  to  be  appointed 
administrator— to  which  said  administrator  filed,  an  opposition  and  prayed  for  the  annul* 
ling  of  the  order  canceling  his  appointment. 

field  —That  the  exceptions  to  the  introduction  of  evidence  to  prove  the  inability  of  the 
administrator  at  the  date  of  the  bond,  to  ftimish  sureties  in  the  parish  of  the  succession, 
and  to  establish  the  sofficiency  of  the  sureties  on  the  said  bond,  could  not  be  sostained. 

'The  administrator  having  already  been  removed  by  an  ex  parte  proceeding,  and  being,  by  the 
pleadings  thus  forced  upon  him,  put  in  the  position  of  the  attacking  instead  of  the 
assailed  party,  and  to  avoid  multiplicity  of  suits,  if  for  no  other  reason,  the  court  would 
be  inclined  to  permit  him  to  do  what  he  might  have  the  right  to  do  in  a  direct  action  for 
his  removal  based  on  the  ground  of  the  alleged  irregularity  and  insufficiency  of  his  bond. 

Besides,  the  object  of  the  evidence  offered  and  excepted  to  was  to  enable  the  Judge  a  qw>  to 
execute  the  law  authorizing  him  to  pass  on  the  sufficiency  of  the  security  of  persons 
residing  out  of  the  parish,  and  to  acquire  such  proof  as  he  might  deem  necessary. 

Where  the  administrator  had  been  appointed,  had  qualified,  .furnished  a  bond,  and  caused 
inventories  to  be  made,  if  there  is  any  informality  or  insufficiency  in  such  acts  or  pro* 
ceedings  which  would  authorise  a  removal,  this  could  be  accomplished  only  in  a  direct 
action  by  petition  and  citation. 

The  bond  as  llimishod  in  the  first  instance,  was  not  a  nullity.  There  was,  at  least,  a  prima 
facie  compliance  with  the  requirements  of  the  law,  which  should  have  been  regularly 
attacked,  if  deemed  insnfiicient. 

APPEAL  from  the  Parish  Coart,  parish  of  Lafayette.  Moss^  J.  Ed, 
Eng.  MoutoUy  for  appellaut.    De  Blanc  i&  Fournet,  for  appellee. 

Howell,  J.  Iii  March,  1870,  Theodore  Devalcourt  was  appointed 
■admiuistrator  of  the  succession  of  LeoDtine  Guilbeaa,  deceased  wife  of 
Augustine  Guidry,  and  within  six  days  thereafter  he  gave  bond  and 
•entered  upon  the  discharge  of  the  duties  of  his  office,  and  so  continued 
to  the  knowledge  of  the  creditors  and  heirs,  until  in  February,  1872, 
when,  upon  the  ex  parte  application  of  some  of  the  heirs  and  the  hus- 
band, his  appointment  was  canceled  on  the  ground ''that  he  lailed 
and  neglected  to  furnish  the  secuiity  or  give  the  mortgage  required  by 
law,  and  that  more  than  ten  days  had  elapsed  since  his  appointment," 
and  one  of  the  said  heirs  prayed  to  be  appointed  administratrix.  To 
this  demand,  which  was  published,  Devalcourt  filed  an  opposition, 
■and  prayed  for  the  annulling  of  the  order  canceling  his  oppointment, 
on  the  ground  that  it  was  rendered  without  citation,  notice  or  legal 
process  of  any  sort.  In  an  amended  petition  he  averred  his  inability 
to  give  security  in  the  parish  of  Lafayette,  and  prayed  that  the 
bond  already  furnished  by  him  be  accepted. 

From  a  judgment  on  these  pleadings,  sustaining  the  opposition,  set- 
ting aside  the  order  annulling  the  appointment  of  Devalcourt  and 
accepting  the  bond  previously  furnished  by  him,  this  appeal  is  taken 
by  the  party  seeking  the  appointment. 
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SaooMitoi  of  LeantiiM  CkiilbMMi. 

The  theory  of  the  appellant  is  that  the  bond  which  was  famished  by 
the  appellee  in  April,  1870,  was  worthless  becanse  the  secarities  thereon 
did  not  reside  in  the  parish  of  Lafayette,  where  the  sneeession  was 
-opened,  and  the  judge  did  not  authorize  the  taking  of  secureties  else- 
where, and  had  not  specially  accepted  the  said  bond.  On  the  trial  of 
the  cause  upon  the  pleadings  made,  the  appellant  objected  to  the  intro- 
duction of  evidence  to  prove  the  inability  of  the  appellee,  at  the  daete 
of  the  bond,  to  furnish  sureties  in  the  parish  of  the  succession,  and  to 
estiiblish  the  sufficiency  of  the  sureties  on  the  said  bond,  upon  the 
grounds,  first,  that  it  was  too  late,  and  could  not  be  admitted  to  the 
prejudice  of  appellant's  action  in  the  premises,  and  secondly,  that  it 
eonld  not  be  received  at  this  stage  of  the  proceedings,  and  the  judge 
alone  had  by  law  the  right  to  pass  on  the  surety. 

The  objections  that  were  made  are  not  sufficient  to  exclude  the  evi- 
dence under  the  circumstances.  Irregularities  are  patent  in  the  pro- 
ceedings, but  the  particular  proceeding,  in  which  these  objections  are 
raised,  is  not  an  action  for  the  removal  of  the  appellee,  as  was  in  the 
case  of  the  succession  of  De  Flechier,  1  An.  20,  cited  by  the  appellant, 
and  therefore  no  action  of  her's  in  the  premises  could  be  prejudiced  by 
the  evidence  offered.  The  appellee  had  already  been  removed  in  an 
€X  psLrte  proceeding,  and  be  was,  by  the  pleadings  thus  forced  on 
him,  put  in  ttie  position  of  the  attacking  instead  of  the  assailed  party, 
and  to  avoid  multiplicity  of  suits,  if  for  no  other  reason,  we  would  be 
inclined  to  permit  him  to  do  what  he  might  have  the  right  to  do  in  a 
direct  action  for  his  removal,  based  on  the  ground  of  the  alleged  irreg- 
ularity and  insufficiency  of  his  bond.  It  may  be  further  said  that  the 
law  (Revised  Civil  Code  3042)  which  says  the  judge  alone  shall  pass 
•on  the  sufficiency  of  the  surety  tendered  of  persons  residing  out  of  the 
parish,  also  authorizes  him  to  require  such  proof  as  he  may  deem 
necessary.  We  conclude,  as  said  above,  that  the  judge  did  not  err  in 
overruling  the  objections  as  set  up. 

Nor  do  we  find  such  error  in  the  judgment  appealed  from  -as  to  re- 
quire its  reversal.  The  order  removing  the  appellee,  Devalcourt,  was 
a  nullity,  having  been  made  without  citation,  notice  or  appearance. 
He  had  been  appointed,  had  qualified,  furnished  a  bond  and  caused 
inventories  to  be  made,  and  it  there  was  informality  or  insufficiency  in 
such  acts  or  proceedings,  which  would  authorize  a  removal,  this  could 
be  accomplished  only  in  a  direct  action  by  petition  and  citation.  C.  P. 
1017,  1018.  The  record  does  not  enable  us  to  say  that  the  judge  im- 
properly accepted  the  bond,  of  the  sufficiency  of  which  he  seems  to  be 
satisfied.  We  do  not  regard  the  bond  as  famished  in  the  first  instance, 
as  a  nullity.  There  was,  at  least,  a  prima  fade  compliance  with  the 
requirements  of  the  law,  which  should  have  been  regularly  attacked,  if 
•deemed  insufficient. 

Jndgment  affirmed. 
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Winston  t.  Nunez,  Administrator. 

No.   770, 
Thomas  Winston  v.  Dbmosthenb  Nunez,  Administrator. 

A  party  acquiescing  in  and  voluntarily  discharging  a  judgment  before  appealing,  can  mt 
recover  the  amount  paid  in  satisfaction  thereof. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Ver- 
milion. Bailey,  J.  Olivier,  Dumartrait  dc  Breaux,  for  plaintiff 
and  appellee.  William  Kibbe  and  B.  8.  Perry,  for  defendant  and  ap- 
pellant. 

Wylt,  J.  On  eighteenth  October,  1866,  the  defendant  recovered 
judgment  against  the  plaintiff  for  $2140  dollars  and  interest,  and  on 
the  sixth  February,  1867,  he  paid  it.  On  twenty-second  June  follow- 
ing he  took  a  devolutive  appeal,  and  in  September,  1869,  he  succeeded 
in  getting  the  judgment  which  he  had  paid  reversed  by  the  Sapreme 
Court.  He  now  sues  for  the  repetition  of  the  sum  paid  in  satisfaction 
of  said  judgment.  The  court  gave  judgment  for  the  plaintiff,  and  the 
defendant  appeals* 

We  think  the  court  erred.  Here  was  a  voluntary  execution  of  a 
judgment.  It  was  not  till  four  months  thereafter  that  the  devolutive 
appeal  was  taken.  That  appeal  would  have  been  dismissed  had  the 
fact  sufficiently  appeared  to  the  court  that  the  judgment  had  been  voI> 
untarily  executed.  The  judgment  rendered  in  the  absence  of  this  evi- 
dence can  not  benefit  the  plaintiff.  It  now  appears  that  he  acquiesced 
in  and  voluntarily  discharged  the  judgment  before  appealing.  He- 
can  not  recover  the  amount  paid  in  satisfaction  thereof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  ordered  that  there  be  judgment  for  the  defendant  with  costs 
of  both  courts. 


^  No.  779. 
Fbbllsen  &  Stevenson  v,  Elbert  Gantt. 

A  simple  acknowledgment  of  a  debt,  when  prescription  is  acquired,  is  not  a  renunciation  of 
the  prescription.  In  this  case  the  evidence  does  not  establish  a  positive  promise  to  pay. 
At  most,  it  was  an  offer  to  compromise  by  tihe  payment  of  half^  which  was  not  ac<»pted. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  Henry  L.  ChrUmd,  Acting  Judge.  J.  M,  Moore,  for 
plaintiff  and  appellant.  Martel  dt  Sudepeth^  for  defendant  and 
appellee. 

Howell,  J.  The  principal  question  in  this  case  is  whether  or  not 
the  account  sued  on  is  prescribed.  It  embraces  the  period  from  June  1, 
1861,  to  December  3, 1861,  and  is  not  shown  to  be  an  acconnt  stated 
or  acknowledged  within  three  years,  and  this  suit  waa  not  instituted 
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FreUBon  d&  Steyenson  v.  Grantt. 


within  that  time  5  hut  it  is  coDtended  od  behalf  of  plaintiffs  that  in 
1866  the  defendant  acknowledged  and  promised  to  pay  the  account. 

A  simple  acknowledgment  of  a  debt,  when  prescription  is  acqaired^ 
is  not  a  renunciation  of  the  prescription ;  and  in  this  ca^^e  the  evidence 
does  not  establish  a  positive  promise  to  pay.  21  An.  275.  At  most,  it 
was  an  offer  to  compromise  by  the  payment  of  half,  which  was  not 
Accepted.  There  was  no  express  renunciation,  oral  or  written,  and  no 
iact  shown  which  gives  a  presumption  of  the  relinquishment  of  the 
Tight  acquired  by  prescription.    R.  C.  C.  3461. 

Judgment  affirmed. 


No.  771. 
Alfred  Duperier  v,  Celestine  Darbt  et  als. 

The  plaintiff  can  not  recover  againat  an  Indorser,  when  it  is  in  evidence  that  the  considera- 
tion of  the  indorsement  was  a  slave. 

« 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train f  J.     Olivier  dk  Dumartrait,  for  plaintiff  and  appellant.     De 
Blanc,  Foumet  dt  Gary,  for  defendants  and  appellees. 

Wyly,  J.  This  is  a  suit  against  the  makers  and  indorsers  of  a 
■promissory  note  for  $900. 

The  defense  is  the  slave  consideration  of  the  note.  The  indorsers 
also  contend  that  they  were  not  duly  notified  of  the  dishonor  of  the 
note.  The  court  gave  judgment  for  the  defendants,  and  the  plaintiff 
appeals. 

In  June,  1859,  J.  Y.  Dauterive  purchased  several  slaves  from  Achille 
Bessan  and  Emilia  Bessan,  and  in  evidence,  in  part,  of  the  price, 
indorsed  and  delivered  to  his  vendors  the  note  in  suit,  which  he  held, 
and  which  was  made  by  Celestine  Darby  and  A.  B.  Dauterive.  This 
note  was  subsequently  indorsed  and  transferred  to  the  plaintiff. 

The  consideration  of  this  note,  executed  several  days  before  the 
sale  by  parties  in  no  manner  connected  therewith,  is  presumably  valid. 
It  evidenced  a  subsisting  debt  due  by  Celestine  Darby  and  A.  B.  Dau- 
terive to  J.  V.  Dauterive. 

The  consideration  of  the  contract  of  indorsement  by  the  latter  was 
slave)  and  as  against  this  indorser  the  plaintiff  can  not  recover. 

There  is  nothing  to  show  that  the  other  contracts  of  indorsement 
liad  slave  considerations. 

In  W.  H.  Letchford  &  Co.  v.  Succession  of  Weil,  lately  decided,  this 
•court  held  that,  each  indorsement  being  a  new  contract,  the  right  of 
the  indorsee  to  recover  against  his  indorser  can  not  be  defeated  because 
•the  maker  received  «  slave  consideration  for  the  note. 
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There  is  nothing,  therefore,  indie  siftve  defense;  except ar to Ite- 
indoreer,  J.  V.  Dauterire.  As  to'  the  indorser  Beesan,  the  notiee  of 
dishonor  was  sufficient.  The  oertiilcate  of  the  sotaty  and  Iris  own. 
evidence  establish  the  foct  satisiketorily. 

As  to  the  other  indorsMS,  notice  of  dishonor  is  not  proven,  abd  tli^ 
are  consequently  released. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qma  h& 
annulled  as  to  the  defendants,  Celestine  Darby,  A.  B.  Daoterire  and 
Aohille  Bessan ;  and  it  is  now  ordered  that  the  plAintiif  recorer  judg- 
ment against  each  of  them  for  nine  hundred  dollars,  with  eight  per 
cent,  per  annum  interest  thereon  from  first  of  April,  1862,  three  dollars 
and  fifty  cents  cost  of  protest,  and  all  costs.  As  to  the  other  defend- 
ants, it  is  ordered  that  the  judgment  be  affirmed. 


No.  791. 

Caroliks  Lanoue,  Administratrix,  v.  A.  C.  Dctmartrait,  Adminis- 
trator. 

The  only  privilege  granted  by  law  to  the  depositor  is  on  the  price  of  the  esle  of  the  thing 
deposited  by  him. 

The  law  does  not  giro  a  general  privilege  to  the  depositor,  bat  simply  on  a  particnlar 
movable. 

Where  the  funds  deposited  have  been  appropriated  by  the  depositai^,  and  of  oonrse  can 
not  be  identified,  and  the  amount  thereof  or  therefor  is  not  due  to  the  depositary  by 
another,  there  is  nothing  subjected  to  the  privilege. 

There  is  no  law  known  to  the  court  that  allows  the  general  privilege  claimed  by  Uie  pUintiff, 
as  depositor,  on  the  property  of  the  depositary's  succession.  Said  sucoeasion,  being  in- 
solvent, other  oreditors  would  be  allboted,  and  it  seems  that,  to  avail,  ptaintiff's  elaiou 
if  it  exist,  registry  is  neoessar^r,  but  has  not  been  made. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Maiy. 
Train,  J.  F,  Oatea,  for  plaintiff  and  appellant.  DeBlane  ds 
Perry,  for  defendant  and  appellee. 

Howell,  J.  Counsel  agree  that  only  two  questions  are  presented  in 
this  case,  to  wit : 

First — ^Is  the  plaintiff,  a  depositor,  entitled  to  a  privilege  against  the 
depositary  of  fnndfr  deposited  with  and  used  by  him  ? 

Second — Can  the  depositary  plead,  in  compensation,  debts  dne  by, 
or  paid  on  account  of  the  depositor,  for  any  other  purpose  than  the 
preservation  of  the  thing  deposited  t 

The  defendant,  not  having  appealed,  the  latter  question,  practically 
decided  against  him,  can  not  be  examined. 

AS  to  the  first,  the  only  privilege  granted  by^  law  to  the  depositor, 
is  a  privilege  *'  on  the  price  of  the  sale  of  the  thing:  by  him*  deposited."' 
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Caroline  Lanone,  Administeatilx,  v.  Damartraitt  AdmiBistrator. 


&;  C.  C.  3217,  Ko^  5f  3828  Md  29G2.  In  tUt  oaee  there  is  nothing  on. 
which  the  j^ri^ilege  can  operate.  The  law  does  not  give  a  genesal 
privilege  to  the  depositor,  but  rimply  on  a  **  pavtienlar  movable*^'' 
There  is  no  price  of  the  sale  of  the  thing  dae»  The  funds  have  been 
appropriarted  by  the  depfnitor,  and,  of  >  ooursey  can  not  be  Identified  f 
and  the  amount  theveef  •  or  therefor,  not  b^u^^  due  to  the  depoeitor  by 
another,  there  is  nothing  subjected  to  the  privilege.  The-  plaintiif  ia 
elainiiBg  a  general  privilege  upon  the  properly  of  the  depositor's  suc- 
cession, and  we  are  aware  of  no  law  which  accords  such  a  privilege,, 
and  tbeftoceessioD  being  admitted  to  be  insolvent,  other  creditors 
would  be  affected,  and  it  seems  that  td  a^ail  the  plaintiff,  if  it  exist,, 
registry  is  necessary,  but  has  not  been  made. 
Judgment  affixmed. 


No.  788. 

Hbibs  of  OuBZUfK  Isaac  Thibodbaux  v,  Fblix  Voobhies,  Testa- 
mentary Ezeoator,  et  als. 

Where  the  oharaoter  of  the  ooit,  as  asoertalned  from  the  prayer  of  the  petition,  ia  not  an- 
action  of  revindication,  but  is  simply  a  suit  to  annul  a  will,  beoanse  the  fonnalitiea  pre- 
scribed by  law  were  not  obseryed  in  making  it,  the  parish  court,  which  admitted  the  will 
to  probate,  hasjnrisdiction  of  the  case. 

Where  the  formalities  required  by  Art.  1578,  Revised  Code,  were  not  complied  with,  a  will 
is  not  good  as  a  nancnpadre  testament  by  public  act,  nor  can  it  be  held  good  as  a  nun- 
cnpative  will  by  i>rivate  act,  when  the  proof  adduced  &Us  to  show  that  the  formalities 
required  for  it  have  been  observed. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Martin.  Z.  T,  F&umet^ 
Special  Judge,  in  the  place  of  the  parish  judge,  recusing  himself. 
QaJbriel  A,  Fawmetf  DeBlane  &  Perry ^  for  plaintiffs  and  appellees. 
Felix  Vaorhies  and  Edward  Simon,  for-defendants  and  appellants. 

Wylt,  J.  This  is  a  suit  by  the  heirs  at  law  of  0.  J.  Thibodeauz  to* 
annal  his  nuncupative  will  by  public  act: 

FirH — ^Because  the  said  nuncupative  testament  does  not  state  that  it 
was  received  by  the  notary  in  the  presence  of  three  witnesses  residing 
in  the  place  where  the  will  was  executed,  or  by  five  witnesses  not 
Tesidiog  in  the  place ; 

8eeand — Because  it  does  not  state  that  it  was  dictated  by  the  testator 
to  the  notary  and  written  by  liim  as  dictated; 

Third — Because  the  said  testament  does  not  state  that  it  was  read 
to  the  testator  in  the  presence  of  the  witnesses. 

The  defendants  pleaded  the  general  issue,  and  averred  that  the  will 
is  clothed  with  the  formalities  required  by  law  and  is  valid  to  alli 
intents  and  purposes. 
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Heirs  of  Tbibodeanx  v.  Yoorhies,  Testamentary  Executor,  et  als. 

They  subsequently  excepted,  on  the  ground  that  the  suit  is  an  action 
•of  revendicatiou,  and,  as  the  amount  inyolved  exceeds  $500^  the  pariah 
court  is  without  jurisdiction. 

The  character  of  the  suit,  as  ascertained  irom  the  prayer  of  the 
petition,  is  not  an  action  of  revindication ;  it  is  simply  a  suit  to  annul 
the  will  because  the  formalities  prescribed  by  law  were  not  observed 
in  making  it. 

The  parish  court,  which  admitted  the  will  to  probate,  has  jurisdic- 
tion of  the  case. 

The  will  recites  that,  at  the  request  of  the  testator,  the  notary,  with 
the  three  witnesses  mentioned  therein,  repaired  to  his  residence,  and 
he  (the  testator)  ''requested  me  to  write  his  testament,  which  I  did  at 
his  dictation,  as  follows :" — ^Here  the  dispositions  are  written^  and  the 
act  concludes  as  follows : 

''And  the  said  Onezime  I.  Thibodeaux  having  declared  that  he  had 
nothing  else  to  add  to  the  testament,  it  was  closed,  and  immediately 
thereafter  I  read,  in  a  loud  and  intelligible  voice,  the  will,  and  he 
declared  that  he  well  understood  it;  and  he  persisted  in  declaring 
that  it  contained  his  last  will.  This  act  done  and  signed  at  the  resi- 
dence of  Onezime  Isaac  Thibodeaux,  in  presence  of  Messrs.  Auguste 
Guilbeau,  Elisee  Guilbeau  and  Charles  Porter,  competent  witnesses 
for  the  purpose,  who  have  signed  the  same  with  testator,  and  me,  the 
notary,  all  after  being  read,  and  without  interruption  or  turning  aside 
to  other  acts." 

It  is  very  obvious  that  the  formalities  required  by  article  1578, 
Revised  Code,  were  not  complied  with.  There  is  no  express  mention 
that  the  witnesses  were  present  at  the  dictation,  nor  at  the  reading  to 
the  testator.  Devall  i\  Palms,  W  An.  202 ;  Succession  of  Clement 
Wilkins,  21  An.  115,  and  authorities  there  cited. 

But  the  defendants  contend  that,  if  the  will  is  not  good  as  a  nuncu- 
pative testament  by  public  act,  it  is  good  as  a  nuncupative  will  by 
private  act. 

The  proof  adduced,  however,  fails  to  show  that  the  will  was  read  to 
the  witnesses  in  the  presence  of  the  testator.  Revised  Code  1582. 
There  are  also  only  three  attesting  witnesses,  and  the  evidence  fails 
to  satisfy  us  that  a  greater  number  could  not  be  had.  Revised  Code 
1583. 

It  is  unnecessary  to  consider  the  exceptions  taken  by  the  defendants 
to  the  ruling  of  the  court  in  refusing  to  allow  their  amended  answer 
to  be  filed,  because  the  evidence  it  was  intended  to  lay  the  foundation 
for,  was  admitted  by  the  court. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  a  qua  annul- 
ling the  will  be  affirmed,  with  costs  of  both  courts. 


k  - 
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Golllory  v.  Dejean,  Administrator. 

No.   793. 
AuousTiN  Gdillory  v.  William  Dejean,  AdmiDistrator. 

'Where  the  defense  to  a  promiasory  note  was  the  prescription  of  five  years,  and  several 
credits  being  indorsed  on  the  note,  oral  evidence  was  offered  to  proye  that  payments 
were  made  hy  the  deceased  at  the  dates  indicated  by  the  indorsements,  the  exception  to 
the  evidence  was  well  taken. 

The  plea  should  have  been  maintained. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  jB".  T.  Lewis,  acting  judge.  H,  L,  Garland^  for  plaintiff 
•and  appellee.     Bailey  &  Estelette,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  on  a  promissory  note.  The  defense 
is  the  prescription  of  five  years.  The  note  was  due  fifteenth  of  De- 
cember, 1858,  and  citation  was  served  on  the  twenty-sixth  March, 
1867.  There  are  several  credits  indorsed  on  the  note,  and  oral  evi- 
dence was  offered  to  prove  that  payments  were  made  by  the  deceased 
at  the  dates  indicated  by  the  indorsements.  To  the  reception  of  this 
evidence  a  bill  of  exceptions  was  taken.  The  judge  a  quo  erred.  See 
B.  C.  C.  article  2278. 

The  plea  should  have  been  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  tliat  there  be  judgment  in  favor  of  the  defend- 
ant rejecting  the  plaintiff's  demand,  with  costs  of  appeal. 


No.  794. 

Dominique  Lalanne  v,  D.  L.  Goodbee  et  al.    A.  H.  Chalmers,  In- 

tervenor. 

The  fact  that  the  limit  to  which  sapplies  might  have  been  required  according  to  contract, 
was  not  reached,  does  not  amount  to  a  vijlation  of,  or  a  refasal  to  comply  with  the  con* 
tract,  where  there  is  no  evidence  that  the  plaintiff  was  called  on  and  refused  to  furnish 
more  than  is  claimed  by  him  in  liis  suit. 

Laborers  have  their  privileze  independent  of  and  distinct  i^m  that  of  the  furnisher  of 
sapplies,  and  each  privilege  attaches  as  against  the  owner  of  the  crop  produced. 

APPEAL  from  the  Eighth  Judicial  District  Court,   parish  of   St. 
Landry.    King^  J.    John  J,  Morgan,  for  plaintiff  and  appellant. 
Lewis  dt  Brotlier,  for  defendants  and  intervenor,  appellees. 

Howell,  J.  This  is  a  sequestration  suit  on  an  account  for  supplies 
furnished  to  the  defendants  to  make  a  crop  under  a  written  contract^ 
and  for  a  privilege  on  the  said  crop  and  certain  movables.  The  de- 
fense admits  the  contract,  but  alleges  its  violation  on  the  part  of 
plaintiff  in  not  furnishing  the  whole  amount  agreed  on ;  denies  that 
there  was  any  cause  for  the  issuance  of  the  writ  of  sequestration,  and 
sets  up  a  claim  for  damages  in  reconvention  for  an  illegal  seizure.  A» 
H.  Chalmers,  intervenes,  claiming  to  be  the  owner  of  a  part  of  the  • 
31 
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sugar  caDe  sequestered  and  damages  for  its  seizure  and  loss.  Jadg- 
meut  was  rendered  dismissing  plaintifif 's  suit  as  of  non-suit,  and  coo- 
demning  him  to  pny  damages  respectively  to  the  defendants  and  in- 
tervenor,  from  which  plaintiff  has  appealed. 

The  correctness  of  the  accoiiiit  sued  on,  and  a  valid  ground  for  tlie 
writ  of  sequestration,  are,  in  our  opinion,  satisfactorily  established. 
The  fact  that  the  limit,  to  which  supplies  might  have  been  required,. 
was  not  reached,  does  not  amount  to  a  violation  of,  or  refusal  to- 
comply  with  the  contract.  Phtiuriff  bound  himself  to  furnish  supplier 
to  a  certain  amount  to  enable  dei'endauts  to  make  a  crop  of  cotton^ 
corn  and  cane,  and  he  appears  to  have  lurnitihed  all  that  were  de- 
manded. There  is  no  evidence  that  he  was  called  on  and  refused  more 
than  is  claimed  in  thii  suit,  and  we  think  the  circumstances  sworn  to- 
by plaintiff  and  proven  on  the  trial  warranted  him  in  bringing  suit  at 
the  time  and  causing  the  writ  of  sequestration  to  issue  in  order  to 
secure  his  privilege.  The  judgment  therefore  in  favor  of  the  defend- 
ants, was  erroneous. 

The  only  difficulty  in   the  case  is  presented  by  the   intervention  f. 
but  a  Citreful  examination  of  the  pleadings  and  evidence  leads  us  to 
the  conclusion  that  the   intervenor  is  the  owner  of   that  portion  of 
the  sugar  cane  which  was  in  a  windrow  at  the  time  of  the  seizure.    He 
swears  positively,  »nd  he  is  c(»rroborated  by  a  disinterested  witness,, 
that  the  said  cane  was  raised  on  his  land,  not  rented  to  the  defendants, 
who  were  for  their  labor  in  its  cultivation  to  receive  one-half  in  kind^ 
but  th;it  before  the  seizure  they  had  commuted  the  compensation,  and 
the  intervenor  had  allowed  them,  the  defendants,  one  hundred  and 
fifty  dollars,  for  which  he  gave  them  credit  on  their  rent.    This  caoe 
being  on  his  land,  distinct  from  that  portion  rented  to  the  defendants, 
must  be  considered  in  his  poF^session  and  not  liable  to  seizure  for  the 
delit  of  the  defendants  due  to  plaintiff  for  supplies.     We  understand 
the  contract  between  plaintiff  and  defendants,  in  connection  with  the 
evidence,  to  relate  to  the  crops  raised  by  the  latter  in  their  own  right 
and  for  themselves,  and  not  to  that  which  they  cultivated  as  laborers 
for  the  interveners.    The  privilege  is  granted  a<>ainstthe  owner  of  the 
crop,  and  not  those  who  are  employed  to  cultivate  it.     The  laborers 
have  their  privilege  independent  of,  and  distinct  from  that  of  the  fur- 
nisher ot  supplies,  and  each  privilege  attaches  as  against  the  owner  of 
the  crop  produced.     The  portion  of  cane  under  consideration  is  showiv 
to   have  belonged  to  the  intervenor  at  the  time  of  the   seizure  and 
belore,  and  of  course  the  piivilege  operating  dgainst  the  defendants- 
did  not  attach  to  it.     The  amount,  however,  allowed  to  the  intervenor, 
as  the  value  of  the  cane,  which  is  shown  to  have  been  totally  lost  to- 
him  in  consequence  of  this  seizure,  is  excessive.     He  had  about  five 
acres,  and  it  appears  that  these  five  acres  would  have  planted  about- 
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twenty  acres,  aud  that  he  was  offered  fifteen  dollars  per  acre  for  every 
acre  whic.'i  his  cane  would  plant.  This  makes  the  cane  worth  at  inosty 
three  hundred  dollars,  and  in  our  opinion,  a  fee  of  fifty  dollars  is  ample 
for  legal  services  in  recovering  his  rights  in  this  action. 

The  defendants  are  liable  jointly,  that  is,  Duncan  L.  Goodbee  for 
one-half,  and  the  widow  and  heirs  ot  David  Goodbee,  jointly,  for  the 
other  halt. 

It  is  therefore  ordered  that,  tlie  judgment  appealed  from  be  reversed, 
and  it  is  n<»w  ordered  that  the  plaintiff  have  judgment  against  the 
defendants  for  eleven  hundred  dollars  and  seventeen  cents — against 
said  Duncan  L.  Goodbee  for  hi.s  half  thereof ;  against  Mrs.  Justin 
Goodbee,  widow  of  David  Goodbee,  deceased,  for  one-fourth  thereof^ 
and  against  the  minor  lieirs  of  said  David  Goodbee,  deceased,  for  the 
remaining  Tourth  thereof,  with  privilege  on  and  the  right  to  sell  the 
property  sequestered  herein,  except  that  portion  of  the  sugar  cane  in 
windrow  at  the  time  of  seizure,  and  claimed  by  the  intervenor,  and 
with  costs  of  suit  and  sequestration  in  the  lower  court.  And  it  is 
further  ordered  that  the  intervention  of  A.  H.  Chalmers  be  sustained, 
and  that  he  recover  ot  plaintiff  the  sum  of  three  hundred  and  fifty 
dollars  and  costs  of  intervention  in  the  lower  court,  costs  of  appeal  to 
be  paid   by  appellees. 
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Isaac  D.  Sktbukn  v.  Eugknie  Deykis,  Widow  of  Henry  Penn,  Sr., 

et  als. 

Adurkviatsd  Statement  of  Facts.  , 

On  the  eighth  of  April,  1854,  Henry  Penn,  Sr.,  in  a  public  act,  acknowledged  his  indebteA- 
ne«a  to  Philibert  Hebert,  natural  tntor  of  his  children,  in  a  certain  sum  payable  in  three 
installments,  one-third  thereof  at  the  minority  of  each  of  the  children,  and  the  interest 
payable  annually.  In  order  to  secure  the  said  debt,  in  the  same  set.  he  mortgaged  the 
property  described  in  plaintiff's  petition. 

On  the  fourteenth  of  February,  1859,  the  said  Penn.  Sr.,  died,  and  after  a  short  administra^ 
tion  the  property  was  distributed  among  the  surviving  widow,  Eugenie  Deyris,  and  the 
heirs ;  the  part  encumbered  with  the  said  mortgage,  being  community  property,  was 
abjudicated  to  faid  widow,  natural  tutrix  of  the  minors,  Henry  Penn,  Jr.,  and  Clara 
Penn. 

The  plaintiff  in  this  case,  un  the  fourteenth  of  January,  1867,  became  the  holder  and  owner 
of  the  mortgage  obligation  ot  Henry  Penn,  Sr.,  in  favor  of  Philibert  Hebert,  tutor,  by  a 
private  act  of  the  latter  to  him,  and  also  of  a  note  subscribed  by  Widow  Eugenie  Beyris, 
dated  the  seventh  of  April,  1862,  which  note  states  as  its  consideration  the  interest 
accrued  during  the  years  1860,  1861  and  1868,  on  the  mortgage  obligation  transferred  to 
plaintiff;  and  subsequently,  on  the  twenty-eighth  of  February,  1868,  Eugenie  Deyris 
waived  prescription  on  this  note. 

Previonsly,  on  the  first  of  January,  1868,  Widow  Eugenie  Deyris  and  one  of  the  heirs,  Clara 
Penn,  had  executed  together  another  Interest  note  for  snotber  year  on  the  mortgage 
claim  held  by  plaintiff. 

Plaintiff  now  sues  Widow  Eugenie  Deyris,  and  the  heirs.  Henry  Penn,  Jr.,  and  Clara  Penn, 
for  the  amount  of  the  mortgage  claim  and  notes  given  for  the  interest  as  aforesaid,  and 
•Iso  to  enforce  the  mortgage. 
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Ponm. 

Where  a  debt  was  ackuowledged   in  an  act  of  mort{(age  and   not   represratod  bj  mtm. 
the  prescription  of  ten  years  is  applicable. 

T)ie  prescription  of  ten  years  was  intemipted  as  to  Widow  Eugenie  Deyrisi,  by  tfas  wa 

which  she  gave  on  the  seventh  of  April,  1862,  for  the  interest  accrued  during  the  jwtn 

1860,  1861  aud  1863,  and  inasmuch  as  subsequently,  on  the  twenty<«ighth  of  Fefarart 

1866,  she  waived  prescription  on  tliis  note. 
Th«  note  signed  on  the  first  ol  January,  1868,  by  Eugenie  Deyris,  widow  of  Henry  Pena.  Sr„ 

snd  by  one  of  the  heirs,  Clara  Penn,  representing  the  interest  for  another  yesraatke 

mortgage  claim,  did  not  amount  to  a  renunciation  of  prescription  by  Clara  Pom.  it  to 

ber  share  of  the  past  installment  of  the  mortgage  debt.    That  note  contains  no 

don  by  her  of  the  prescription  already  accrued. 
There  is  no  force  in  the  objection  that  the  mortgage  perempted  for  want  of  reinacri] 

within  ten  years.     Neither  inscription,  nor  reinscription,  is  neoesaary,  ao  fio*  at  &i 

parties  to  the  mortgage  or  their  hoirs  are  concerned. 
The  property  mortgaged  was  community,  and  no  distribution  thereof  among  the  hern  ssi 

surviving  widow  (whose  rights  are  only  residuary)  oan  defeat  the  mortgage  giv«o  bjfbe 

deceased  to  secure  a  community  debt. 
There  is  no  diflicolty  in  the  objection  that  the  plaintiff  can  not  enforce  this  claim,  becaoserf 

the  informalities  of  the  transfer  thereof  by  the  natural  tutor.    This  is  a  queatiai  Art 

ooncerns  the  minors.     The  formalities  for  the  alienation  of  their  property  being  tkmt 

far  their  beneftt,  they  alone  can  urge  the  omission  thereof. 
But,  at  the  time  of  the  transfer  in  this  case,  the  heirs  were  of  age,  and  they  received  tte 

money  paid  by  the  transferree. 
It  is  no  ground  to  reverse  a  judgment,  if  correct,  because  the  Judge  a  quo  gave  wtodk  reasoBS) 

or  because  the  decree  does  not  conform  to  the  reasons  given  by  him. 
As  to  the  question  whether  interest  should  be  allowed  on  the  notes  given  for  the  interest «a 

the  mortgage  claim,  it  is  determined  in  the  affirmative. 
By  these  notes  the  interest  forming  tlie  consideration  was  capitalized.    It  was  a  valid  oat- 

sideration  for  the  debt,  evidenced  by  these  notes,  and  there  can  be  no  reaaon  why  tbey 

should  not  bear  interest. 
It  is  unnecessary  to  inquire  whether  the  rfoie  subscribed  in  January,  1868,  by  Snge^ 

Deyris  and  her  daughter,  Clara  Pens,  was  a  joint  or  solidary  obligation,  because  the 

court  gave  judgment  on  it  against  them  Jointly,  and  this  judgment  can  not  be  increased 

by  holding  it  to  be  a  solidary  obligation,  for  the  reason  that  the  plaintiflt  and  appellee  has 

not  prayed  for  the  amendment  of  the  judgment. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.     Tucker  <&  Davis,  for  plaintiff  and  appellee.    A,  C  Da- 
ma/rinrait,  Deblane  &  Perry,  for  defendants  and  appellants. 

Wtly,  J.  On  the  eighth  of  April,  1854,  Henry  Penn,  Sr  ,  in  a  pablk 
aett  acknowledged  his  indebtedness  to  Philibert  Hebert,  natural  tutor 
of  his  minor  children,  Jean  Louis,  St.  Cyr,  and  Dumas  Hebert  in  the 
sum  of  $1944  80,  payable  in  three  installments,  one-third  thi-reof  at 
the  majority  of  each  of  the  children,  aud  the  interest  payable  annaally 
at  eight  per  cent. 

In  order  to  secure  the  said  debt,  in  the  same  act,  he  mortgaged  the 
property  described  in  the  petition,  being  a  sugar  plantation.  On  the 
fourteenth  of  February,  1859,  the  said  Henry  Penn  died,  and  after  a 
short  administration,  the  property  wan. distributed  among  the  surviring 
widow  and  the  heirs ;  the  part  encumbered  with  the  said  mortgage, 
being  community  property,  was  adjudicated  to  the  widow. 

On  the  seventh  of  April,  1862,  she  gave  her  note  for  $396  73  tor  the 
interest  accrued  on  the  mortgage  debt  during  the  years  1860,  1^1  and 
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1862;  and  subBequeotly,  to  wit:  the  twenty-eighth  of  February,  1868, 
she  waived  prescription  on  this  note. 
^  On  the  first  of  January,  1868,  she  and  one  of  the  heirs,  Clara  Penn, 

ezeented  their  note  for  $179  19,  the  interest  for  another  year  on  tiie 
mortgage  claim. 

On  the  foarteenth  of  January,  1867,  the  plaintiff  became  the  holder 
of  the  said  mortgage  claim,  and  also  of  the  note  given  for  interest 
thereon  by  the  surviving  widow  on  the  seventh  of  April,  1862. 

He  now  ftues  the  widow  Eugenie  Deyris,  and  the  heirs,  Henry  Penn, 
Jr.,  and  Clara  Penn,  wife  of  Frank  H.  Rodgers,  for  the  amount  of  the 
mortgage  claim,  and  also  for  the  amount  of  the  notes  given  for  the 
interest  as  aforesaid,  and  also  to  enforce  the  mortgage. 

The  court  gave  judgment  against  Eugenie  Deyris,  widow  of  Henry 
Penn,  Sr.  on  the  original  mortgage  claim,  for  $1109,  with  eight  per 
cent,  per  annum  interst  theieou,  from  fifteenth  of  March,  1864,  lor  the 
farther  sum  of  $336  73,  with  eight  per  cent,  interest  thereon  from 
fifteenth  of  March,  1862,  the  amount  of  her  note  of  seventh  of  April, 
1862,  also  for  the  further  sum  of  $89  59  with  legal  interest,  from  twenty 
seventh  of  April,  18G9,  tialf  of  the  amount  of  the  note  executed  by  her 
and  Clara  Penn,  on  first  of  January,  lt^6d.  The  court  also  gave  judg- 
ment against  Clara  Penn  (wife  of  F.  H.  Rodgers)  for  $417  78,  with 
eight  per  cent,  per  annum  interest  thereon,  from  fit  teen  th  of  March,  1864, 
as  her  share  of  the  mortgage  claim  due  by  her  ancestor,  and  also  for 
the  further  sum  of  $89  59,  with  legal  interest  thereon,  from  twenty- 
seventh  of  April,  1867,  one-half  of  the  amount  ot  the  note  signed  by 
her  and  her  mother  on  first  January,  1868,  for  one  year's  interest  on 
the  mortgage  debt.  The  court  also  gave  judgment  against  Henry 
Penn,  Jr.,  for  $278  55,  the  amount  found  to  be  due  as  his  share  of  his 
ancestor's  mortgage  debt,  one  of  the  installments  thereof  being  held  to 
be  prescribed  as  to  this  heir.  The  mortgage  was  rendered  executory, 
as  prayed  lor,  and  the  property  was  ordered  to  be  sold  to  satisfy  t)ie 
judgment  against  the  widow  and  heirs. 

From  this  judgment  the  defendants  have  appealed. 

They  contend — 

First — That  the  mortgage  claim  is  prescribed. 

Second — That  the  mortgage  has  perempted  for  want  of  reiuscription 
within  ten  years. 

Third — That  the  plaintiff  is  not  entitled  to  enforce  the  claim  against 
them,  because  Philibert  Hebeit,  natural  tutor,  had  no  authority  and 
could  not  make  a  valid  transfer  of  a  negotiable  asset  belonging  to  his 
wards ; 

Fourth — That  the  judgment  signed  by  the  court  does  not  conform 
to  the  reasons  given  for  the  judgment. 

Fifth — A  new  trial  should  have  been  granted  on  the  showing  made. 
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As  the  debt  was  acknowledged  in  the  ftct  of  mortgage  and  not  repre- 
eeuted  by  notes,  the  prescription  of  ten  years  is  applicable. 

The  installments  fell  due  respectively,  twenty-fifth  November,  1856, 
twenty ^first  September,  1859,  and  in  the  year  1864,  the  periods  at 
which  the  three  minors,  represented  by  the  natural  tutor,  arrived  at 
the  age  of  majority. 

The  citations  were  served  on  twenty -seventh  April,  1869.  There  is 
no  question  as  to  the  prescription  of  the  last  two  installments,  becaase 
the  ten  years  had  not  elapsed  from  their  maturity  when  the  suit  was 
brought.  It  is  only  as  to  the  first  installment.  As  to  the  widow,  the  court 
did  not  err  in  holding  that  the  notes  which  she  gave  for  interest  on  the 
mortgage  debt,  on  seventh  April  1862,  and  on  first  January,  1668, 
interrupted  prescription. 

The  court  also  correctly  held  that  the  first  installment  (one-third  of 
the  debt)  was  prescribed  so  far  as  relates  to  the  share  thereof  due  by 
Henry  Penn,  Jr.,  because,  as  to  him,  there  was  no  interruption  of  pre- 
«cription,  and  more  than  ten  years  had  elapsed  from  the  maturity  of 
the  first  installment  to  the  institution  of  the  suit. 

As  to  Clara  Penn  (wife, of  F.  H.  Rodgers),  we  think  the  court  erred 
in  holding  that  the  signing  of  the  note  for  $179  19  on  firat  January, 
1868,  for  interest  for  one  year  on  the  mortgage  debt,  amounted  to  a 
renunciation  of  prescription  as  to  her  sliare  of  the  past  installment  of 
the  mortgage  debt. 

I'he  note  for  interest  signed  on  first  Junuary,  18  )8,  contains  no 
reuun<  iationoC  the  prescription  already  accrued.  23  An.  621 ;  Revised 
Statutes  of  Louisiana,  section  2821. 

Ttiere  is  no  force  in  the  objection  that  the  mortgage  pererapted  for 
want  of  reinscription  within  ten  years.  Neither  in.«riiption  nor  rein- 
ecription  is  necessary,  so  far  as  the  parties  to  the  nior;.ic>)?e  or  their 
heirs  are  concerned.  (The  property  mortgaged  was  communitj 
property,  and  no  distribution  thereof  among  the  heirs  andsuiviving 
widow,  whose  rights  are  only  residuary,  can  defeat  the  mortgage 
^iven  by  the  deceased  to  secure  a  community  debt.) 

Neither  do  we  find  any  difficulty  in  the  objection  that  the  plaintiff 
can  not  enforce  the  claim  because  of  the  informalities  of  the  transfer 
thereof  by  the  natural  tutor.  This  is  a  question  that  concerns  the 
minors.  The  formalities  for  the  alienation  of  their  property  being 
alone  for  their  benefit,  they  alone  can  urge  the  omission  thereof;  they 
can  ratify  the  transfer,  expressly  or  impliedly,  after  minority.  At  the 
time  of  the  transfer  the  heirs  were  of  age,  and  they  received  the  money 
paid  by  the  translerree. 

It  is  no  ground  to  reverse  a  judgment,  if  correct,  becauge  the  Judge 
gave  wrong  reasons,  or  because  the  decree  does  not  conform  to  the 
reasons  given  by  him. 
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The  Allowing  made  for  a  new  trial  was  not  sufficient.  Jea'i  Loais 
Hebert  was  not  the  payee  of  the  mortgage  claim,  nor  was  lie  the 
liolder.  Besides,  his  receipt  was  not  adduced,  and  it  is  not  shown  who 
made  the  alleged  payment  to  him,  Henry  Penu,  Sr.,  being  then  dead. 
If  the  defendants  made  the  alleged  payment,  they  should  have  sworn 
'to  the  fact,  which  they  did  not. 

Art  to  the  question  whether  interest  should  be  allowed  on  the  notes 
g}Yen  for  the  interest  on  the  mortgage  claim,  we  will  remark  that,  in 
'our  opini.m,  it  can.  By  these  noteA  the  interest  forming  the  consider- 
ation was  capitalized ;  it  was  a  valid  consideration  for  the  debt,  evi- 
denced by  t'lese  notes,  and  we  see  no  reason  why  they  should  not  bear 
interest.     R.  S.  1870,  sec.  1889. 

Whether  the  note  subscribed  in  January,  1838,  by  Eugenie  Deyris 
and  her  dsiughter,  Clara  Penn  (wite  of  F.  H.  Rodi^ers),  was  a  joint  or 
-solidary  obligation,  it  is  unnecessary  to  inquire,  because  the  court  gave 
judgment  on  it  against  them  jointly,  and  this  judgment  can  not  be 
incrieafted  by  holding  it  to  be  a  solidary  obligation,  for  the  reason  that 
the  plaintiff  and  appellee  has  not  prayed  lor  the  amendment  of  the 
jadgmeut. 

It  is  therefore  ordered  that  the  judgment  against  Eugenie  Deyris  be 
affirmed,  with  costs;  also  that  the  judgment  against  Henry  Penn,  Jr., 
be  affirmed,  with  costs;  and  that  the  judgment  against  Clara  Penn 
•(wife  of  F.  H  Rodgers),  be  amended  by  reducing  the  sum  of  four  hun- 
dred and  seventeen  dollars  and  seventy-eight  cents,  found  to  be  her 
«bare  of  the  mortgage  claim,  to  two  hundred  and  seventy-eight  dollars 
and  fiity-five  cents,  and  as  thus  amended  let  it  be  affirmed ;  and  as 
^o  her,  let  the  appellee  pay  costs  of  appeal. 


No.  765. 

State  ex  rel.  R.  J.   Huntek,    District  Attorney  pro  tem.,  v.  0.  R. 

Hawley,  Public  Administrator. 

.Ho  proceeding  can  be  bod,  under  tbe  Intmsion  act,  to  remove  the  defendant  from  the  office 
of  public  administrator,  on  the  ground  that  Raid  office  haa  ceased  to  exist  by  virtue  of  the 
'repeal  of  the  law  creating  it.    The  case  presented  by  the  relator  does  not  fall  within  the 
provisions  of  the  Statute. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orahorn,  J.     B,  J.  Hunter,  District  Attorney  pro  tem.,  for  the  State, 
^appellant.     B.  J,  Bowman,  for  defendant  and  appellee. 

Wylt,  J.  This  is  a  proceeding  under  the  intrusion  act,  to  remove 
^he  defendant  frond  the  office  of  public  administrator  on  the  ground 
>tb.at  said  office  has  ceased  to  exist  by  virtue  of  the  repeal  of  the  law 
^creating  it.  It  is  admitted  that  the  defendant  was  regularly  appointed 
ito  the  office,  and  that  bis  appointment  was  conflimed  by  the  Senate ;  and 
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it  is  not  pretended  that  any  one  else  is  entitled  to  the  office.  The  ade- 
ground  for  the  proceeding  is  the  office  has  ceased  to  exist.  How  any 
one  can  intrude  into  an  office  that  does  not  exist  it  is  difficult  to  imagine. 

Although  the  defendant  has  not  made  the  point,  we  feel  bound  to 
notice  that  the  intrusion  act  furnishes  no  remedy  for  a  case  like  this. 
A  proceeding  may  be  instituted  under  this  act  only  in  the  following 
cases,  viz: 

First — '^When  any  person  shall  usurp,  intrude  into  or  unlawfolly 
hold  or  exercise  any  public  office  or  franchise  within  this  State;  or, 

Second — When  any  public  officer  shall  have  done,  or  suffered  to  be 
done,  an  act  which  by  the  provisions  of  law  shall  work  a  forfeiture  of 
his  office ;  or, 

Third — When  any  association  or  number  of  persons  shall  act  within 
this  State  as  a  corporation  without  being  duly  incorporated.*' 

The  case  presented  by  the  relator  does  not  fall  within  the  proTisions 
of  the  statute,  and  it  should  be  dismissed.  The  judgment  in  favor  of 
the  defendant  must  be  amended. 

It  is  therefore  ordered  that  the  judgment  for  the  defendant  be 
amended  to  read  as  follows,  viz :  let  there  be  jndgmentfor  the  defendant, 
dismissing  the  suit  with  costs  of  both  courts. 


No.  781. 
Joseph  T.  Labit,  Administrator,  r.  Pierre  Prancioni. 

Where  the  plaistifr,  alleging  that  the  succesaion  repreaented  hy  him  waa  the  Joint  owner 
-with  the  defendant  of  a  steamboat,  snod  to  have  the  right  of  the  snccession  recognised 
and  lor  its  share  in  the  net  earnings  of  the  boat  while  in  the  possession  of  the  defendoD^ 
and  said  defendant  excepting  that,  if  tlie  plaintiff  had  any  righta,  which  is  denied,  the 
present  suit  was  not  the  form  in  which  they  can  be  assorted,  contended  that  said  phdn- 
tiff  mnst  sue  for  a  general  settlement,  the  exception  must  be  overruled. 

The  mere  fact  of  being  joint  owners  of  a  steumboat  did  not  constitute  plaintiff  and  def(Midaot 
partners,  when  there  is  in  the  record  no  evidence  of  partn«  rship. 

Plaintiff  is  entitled  to  claim  his  right  to  the  boat,  if  he  be  a  joint  owner,  and  if  be  has 
AHked  lor  a  share  of  the  earnings  of  the  boat,  instead  of  the  price  of  the  nie  of  hia  prop- 
erty, it  dues  not  follow  that  he  will  get  it,  or  that  be  is  therefore  a  partner. 

APPEAL  from  the  Third  Judicial  District  Court,  paiish  of  St.  Maiy. 
Irain^  J.  F.  B.  King  and  J,  A,  Breaux,  for  plaintiff  and  appellant 
Dumartrait^  De  Blanc  dt  Ferry ,  lor  defendant  and  appellee. 

LuDELiNQ,  C.  J.  The  plaintiff,  alleging  that  the  succession,  repre- 
sented by  him,  is  the  joint  owner,  with  defendant,  of  a  steamboat,  sues 
to  have  the  right  of  the  snccession  recognized,  and  for  the  net  earniogs 
of  the  boat  while  in  the  possession  of  the  defendant. 

The  defendant  excepted,  that,  if  the  plaintiff  has  any  rights,  which- 
is  denied,  the  present  suit  is  not  the  form  in  which  they  can  be 
asserted;  that  he  must  sue  for  a  general  settlement  of  the  partnership. 
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The  exception  was  maiDtained,  the  salt  was  dismissed  and  theplaintiflT 
has  appealed. 

There  is  nothing  in  this  record  to  show  that  any  partnership  ever 
existed  between  the  deceased  and  the  defendant.  The  mere  fact  of 
being  joint  owners  of  the  steamboat  did  not  constitute  them  partners. 
The  plaintiff  alleges  that  the  boat  belonged  to  the  deceased  and  the 
defendant,  that  the  defendant  unlawfully  changed  the  name  of  the 
boat,  and  made  other  changes  in  her,  and  has  used  her  for  his  own 
benefit,  and  that  he  refuses  to  account  for  said  use  of  the  boat.  Plain- 
tifif  alleges  that  the  boat  has  earned  $250  net  per  month,  and  he  prays 
for  judgment  accordingly  He  does  not  allege  a  partnership,  nor  does 
the  defendant  admit  one.  He  certainly  has  a  right  to  claim  his  right 
to  the  boat  if  he  be  an  owner,  and  if  he  has  asked  tor  a  share  of  the 
earnings  of  the  boat,  instead  of  the  price  of  the  use  of  his  property,  it 
does  not  follow  that  he  will  get  it,  or  that  he  is  therefore  a  partner.- 
It  is  difficult  to  conceive  what  general  settlement  can  be  had  (judging 
from  the  allegations  of  the  petition)  other  than  an  account  for  the  use 
of  the  property.  We  are  of  opinion  that  the  exception  should  have 
been  overruled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled, that  the  exception  be  overruled,  and  that  the  case  be  remanded 
to  be  proceeded  with  according  to  law.  It  is  further  ordered  that  ap- 
pellee pay  costs  of  appeal. 


No.  798. 
Succession  of  Thomas  S.  Hardy  and  Wife. 

The  act  of  1853  fixing  the  prescription  of  ,jndpnent«  at  ton  years  trom  their  rendition,  alM» 
provides  the  only  means  by  which  it  can  be  averted,  and  said  prescription,  therefore, 
can  only  be  averted  by  complying  with  these  reqairements. 

An  acknowledgment  and  promise  to  pay  by  an  administrator,  is  not  an  acknowledgment  and 
promise  by  the  debtor  himself  or  by  his  specially  anthoriKod  agent,  even  if  the  draft  given 
by  the  administrator  for  the  payment  of  the  Judgment,  with  the  right  of  subrogation  to 
the  drawee,  can  be  regarded  as  an  acknowledgment  and  promise  to  pay  the  Jndgment. 
It  is  not  considered  that  the  draft  amonnts  to  snch  a  promise. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Landry.  Mor- 
rogh,  judge  <id  hoc,  Thomas  R,  Leivis,  administrator.  Mariel  d 
Hudspeth,  Dupre  <&  Garland,  Moore  <&  Garland,  for  opponents  to  the 
tableau  ot  distribution. 

Wylt,  J.  The  appellants,  Francois  Robin  and  Napoleon  Robin,, 
opposed  the  tableau  filed  by  the  administrator,  because  they  are  not 
placed  thereon  as  special  mortgage  creditors  for  $731  86.  The  court 
held  that  their  claim,  evidenced  by  a  judgment,  is  prescribed,  more 
than  ten  years  having  elapsed  and  no  revival  thereof  had,  pursuant  to- 
the  act  of  1853. 
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It  is  conceded  that  the  judgment  wa<)  not  revived  in  ten  years,  as 
required  by  the  statute ;  but  the  appellants  contend  that  the  caxrent 
of  prescription  has  been  interrupted,  because,  before  it  had  accraed, 
execution  twice  issued,  and  also  the  former  administratrix  impliedly 
acknowledged  the  judgment  by  giving  her  draft  in  settlement  thereof, 
wiiich  was  not  paid.  *'  The  act  of  1853,  fixing  the  prescription  of  jodg- 
ments  at  ten  years  from  their  rendition,  also  provides  the  only  means 
by  which  it  can  be  averted."  Byrne,  Vance  &  Co.  v.  Garratt,  executor. 
23  An.  587.  See  also  Bertrand  Drogre  v.  Charles  Moreau  and  wife,  23 
An.  173;  Arrowsmith  v.  Durell,  21  An.  295;  Walker t7.  Hays, 23  An.  176. 

That  the  prescription  of  a  judgment  can  only  be  averted  by  comply- 
ing with  the  requirements  of  the  act  of  1853,  we  regard  no  longer  an 
open  question. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


On  the  Motion  for  a  Rbhearing. 

LuDELiNG,  C.  J.  The  appellant  relies  upon  section  2818  of  the  Re- 
vised Statutes  of  1870  to  sustain  his  position  ;  that  the  course  of 
prescription  had  been  interrupted  by  the  giving  of  a  draft  by  an 
administratrix  of  a  succession  to  pay  a  judgment  against  the  deceased. 
The  section  is  in  the  following  words:  "Thereafter  parol  evidence 
shall  not  be  received  to  prove  any  acknowledgment  and  promise  to 
pay  any  judgment,  sentence,  or  decree  of  any  court  of  competent 
jurisdiction,  either  in  or  out  of  this  State,  for  the  purpose  or  in  order 
»to  take  such  judgment,  sentence  or  decree  out  of  prescription,  or  to 
j*ecover  the  same  after  prescription  has  run  or  been  completed ;  bnt  ia 
4ill  such  cases  the  acknowledgment  and  promise  to  pay  shall  be  proven 
by  written  evidence  signed  by  the  debtor  himself,  or  his  specially 
ftuthorized  agent."  The  written  acknowledgment  and  promise  to  pay 
spoken  of  in  this  section  is  to  be  made  by  the  debtor  himself,  or  his 
specially  authorized  agent. 

It  is  manifest  that  an  acknowledgment  and  promise  to  pay  by  an  ad* 
ministrator  is  not  an  acknowledgment  and  promise  by  the  debtor  him- 
•self,  or  by  his  specially  authorized  agent,  even  if  the  draft  given  by  the 
administratrix  for  the  payment  of  the  judgment,  with  the  right  of 
subrogation  to  the  drawee,  can  be  regarded  as  an  '*  acknowledgment 
and  promise  to  pay  the  judgment."  But  we  do  not  consider  the 
draft  amounts  to  a  promise  to  pay  the  judgment. 

We  do  not,  therefore,  deem  it  necessary  to  decide,  in  this  ease, 
-whether  or  not  the  section  2818  of  the  Revised  Statutes  of  1870  is 
repealed  by  the  article  3547  of  the  Revised  Civil  Code. 

The  rehearing  is  refused. 
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No.  775. 
Edward  M.  Millard  v,  John  F.  Smith,  Admioistrator,  et  als.  ^  ^ 

,26    491 
The  lan^naKe:  "I  have  no  objection  to  the  payment  of  the  within  note,"  is  nnambif^oua,     r^^    *^ 
and  the  testimony  to  establish  something  else  than  is  imported  by  the  language,  was 
properly  excluded. 
Besides,  such  an  indorsement,  as  above  mentioned,  on  the  note  of  a  deceased  person,  was 
not  an  engagement  on  the  part  of  the  administratrix  of  the  estate  to  pay  the  debt. 
This  is  immaterial,  however,  as  the  note  was  prescribed  at  the  time  of  said  indorse- 
ment. 
Parol  evidence  is  inadmissible  to  prove  an  acknowledgment  or  promise  of  a  deceased  person 
to  pay  a  debt,  in  order  to  interrupt  prescription. 

APPEAL  from  the  Eighth  Judicial  District  Coart,  parish  of  St. 
Landry.  T,  ff.  Lewis,  Acting  indge.  Jury  trial.  MarUH  <&  Huds- 
peth,  for  plaintiff  and  appellant.  Bailey  <&  EsUleitej  for  defendants  and 
appellees. 

LuDBLiNO,  C.  J.  This  is  an  action  against  the  administrator  of  the 
Buccession  and  the  heirs  of  Clemence  Gailbeau  for  two  thousand 
dollars,  and  interest  from  twenty-ninth  of  April,  1859,  on  the  grounds 
that  Clemence  Gilbeau  had  assumed  the  payment  of  a  note  executed 
by  her  deceased  husband  for  said  sum,  and  that  she  had  also  rendered 
herself  liable  for  the  debt  by  disposing  of  property  belonging  to  the 
succession  at  private  sale,  and  by  otherwise  intermeddling  with  the 
property  of  the  succession  ;  and  that  the  heirs  had  also  rendered  them- 
selves liable  personally  ior  the  debt  by  appropriating  property  of  the 
Bnccession  to  their  own  uses,  as  well  as  by  promises  to  pay  the  debt. 

The  answers  severally  contain  a  general  denial  and  the  plea  of 
prescription  of  five  years. 

The  case  was  tried  by  a  jury  who  found  a  verdict  in  favor  of  the 
defendants :  judgment  was  rendered  accordingly,  and  after  an  ineffec- 
tual effort  to  obtain  a  new  trial,  the  plaintiff  appealed. 

On  the  trial  the  plaintiff'  offered  witnesses  to  prove  what  Clemence 
Gnilbeau  said  at  the  time  of  and  before  the  signing  of  the  acknowl- 
edgment on  the  note,  which  was  objected  to.  But  the  bill  of  excep- 
tions does  not  inform  us  what  the  objections  were,  except  so  far  as  we 
can  infer  them  from  the  reasons  of  the  judge  pro  tempore  for  sustain 
mg  them.  He  says  :  '^  The  words,  '  I  have  no  objection  to  the  pay- 
ment of  the  within  note,'  and  signed  by  Clemence  Guilbeau  in  her 
private  capacity,  leaves  in  doubt  the  question  as  to  whether  the 
«igner  intended  to  bind  herself  in  her  personal  or  in  her  fiduciary 
•capacity ;  there  is,  therefore,  a  latent  ambiguity.  Any  statement  by 
4he  signer  made  previously  or  subsequently,  and  made  in  reference  to 
the  signing,  is  admissible  to  explain  the  ambiguity.  Vague  state- 
ments, not  having  direct  reference  to  the  indorsements  are  not  ad- 
missible.'' To  this  ruling  the  plaintiff  excepted.  If  by  the  above 
jMatement  the  Judge  pro  tempore  meant  that  it  was  competent  to  prove 
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what  was  said  at  the  time  oi  signing  the  acknowledgmeDt  or  before,, 
in  order  to  show  whether  Clemence  Guilbeau  signed  it  in  her  fidaciarj 
capacity  or  not,  we  tail  to  perceive  the  importance  of  the  evidence; 
for,  in  either  event,  there  is  no  assumption  to  pay  the  debt.  If,  on  the 
other  hand,  it  was  mt'ant  that  the  terms  of  the  indorsement  are  am- 
bigaoas,  and  the  testimony  was  intended  to  explain  it,  we  can  not 
concur  in  this  view. 

The  language — ''I  have  no  objection  to  the  payment  of  the  within 
note  ^ — is  unambiguous,  and  the  testimony  to  establish  something  eke 
than  is  imported  by  the  language,  was  properly  excluded. 

Another  bill  of  exception  was  taken  to  the  ruling  of  the  judge  re- 
ceiving  the  testimony  of  the  plaintiff  on  the  grounds  that  a  promiae 
to  pay  the  debt  of  another  can  not  be  proved  by  parol,  and  that  parol 
evidence  is  inadmissible  to  prove  anything  against  or  beyond  what  ii 
contained  in  the  written  indorsement  on  the  note.  The  judge  received 
the  testimony  on  the  ground  that  it  was  intended  to  explain  some  am- 
biguity in  the  writing.  We  have  already  said  that  we  do  not  perceive 
any  ambiguity  in  the  indorsement.  The  objections  should  have  beeo 
sustained.  The  statute  of  1858,  R.  S.  2820,  provides  that  ''parol 
evidence  shall  not  be  received  to  prove  any  promise  to  pay  the  debt 
of  a  third  person,"  etc.  The  object  of  the  evidence  was  obviously  to 
prove  such  a  promise  or  undertaking.    Groves  v.  Scott,  23  An.,  GdO. 

And  it  was  intended  to  prove  something  beyond,  and  different  irom 
the  written  act  of  the  deceased.  Article  2276  of  the  Civil  Code  declare! 
that  parol  evidence  shall  not  *'  be  admitted  against  or  beyond  what  is 
contained  in  the  acts,  nor  on  what  may  have  been  said  betore,  or  at  the 
time  of  making  them,  nor  since.*' 

The  plaintiff  offered  to  prove  by  parol  that  certain  payments  weie 
made,  at  dates  indicated  by  indorsements  made  on  the  note,  by  the 
plaintiff  and  holder,  with  a  view  to  establish  an  interruption  of  pre 
scription.  This  was  objected  to  on  the  ground  that  parol  evident 
was  inadmissible  to  prove  an  acknowledgment  or  promise  of  a  deceased 
person  to  pay  a  debt  in  order  to  interrupt  prescription.  The  objection, 
was  correctly  sustained.  In  succession  of  Heldebrandt,  we  said :  ''  The 
act  of  1858,  referred  to,  requires  a  certain  kind  ot  evidence  to  estab- 
lish the  express  renunciation  of  prescription.  We  apprehend  the  same 
character  of  evidence  is  required  to  establish  the  fact  creating  the 
presumption  of  acknowledgment,  or  tacit  renunciation.^'  21  An.  351 ; 
23  An.  549,  Broussard  v.  Breaux,  and  23  An.  531,  Pavy  v.  Escoubas. 

On  the  merits  we  think  the  judgment  of  the  lower  court  correct. 
The  indorsement  on  the  note  is  not  an  engagement  on  the  part  of 
Clemence  Guilbeau  to  pay  the  debt.  And  whether  it  be  regarded  a» 
an  acknowledgment  of  the  debt  of  the  succession  which  she  was  ad- 
ministering, or  not,  it  is  immaterial,  as  at  the  time  it  was  made,  tbe 
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note  was  prescribed.  An  administrator  can  not  revive  a  debt  already 
eztingaisbed  by  prescription.  21  An.  373;  23  An.  194,  Planner  v, 
ILeconipte  et  al.  Neither  did  Clemence  Gilbeau  render  herself  liable 
for  the  debt  by  intermeddling.  She  was  the  regularly  appointed  ad- 
ministratrix of  the  estate,  and  coald  not,  therefore,  have  been  an  in- 
temieddler.     The  plea  of  prescription  mast  be  maintained. 

It  is  therefore  ordered  and  a<ijudged  that  the  judgment  of  the  lower 
•court  be  affirmed  with  costs  of  appeal. 


No.  772. 

Hall,  Rood    &   Pdtna»[  v.  Louis   V.   Chaghbbb,    Sheriff,    et   als. 

Miller  &  Forestier,  Intervenors. 

Wbere  Harwell  sold  to  Mathews  a  plantation  and  slaves,  who  execnted  certain  mortgage 
notes  in  £Avor  of  said  Harwell  or  order,  and  snbseqnently  mortgaged  said  property  to 
Hall,  Bodd  &  Putnam,  to  secure  a  debt  due  them,  and  then  retransferred  the  property 
to  Harwell,  his  vendor,  who,  as  a  part  of  the  consideration  of  the  retrocession  to  him, 
assumed  to  pay  the  notes  executed  Dy  Mathews  for  the  price  of  the  first  sale  and  trans- 
ferred to  third  parties  by  Harwell — two  of  which  notes  were  redeemed  by  said  Harwell 
and  transferred  to  Ferret,  these  two  notes  were  extinguished  on  their  return  to  the 
possession  of  Harwell,  after  be  had  assumed  their  payment  in  the  contract  with  Mathew^s, 
by  which  he  repurchased  the  plantation  for  which  the  notes  had  been  given. 

Xf  conceded  that  Harwell  could  reissue  the  notes,  be  could  not  have  revived  the  mortgage 
by  this  reissuing.  Mortgages  are  not  subject  to  the  rules  of  the  commercial  law  by 
which  the  rights  and  obligations  of  parties  to  commercial  paper  are  fixed. 

The  plea  that  a  part  of  the  price  bid  at  the  sheriff's  sale  was  for  slaves  contrarily  to  the  Juris- 
prudence of  this  State,  can  not  be  allowed  when,  to  all  intents  and  purposes,  the  slioriiTs 
sale  has  become  an  executed  contract,  and  tha  contest  between  the  parties  relates  only 
to  the  distribution  of  the  price. 

'Where  the  apx>ellant,  since  the  appeal  was  t^en,  has  paid  the  Judgment  in  favor  of  any  of 
the  appellees,  this  is  an  abandonment  of  the  appeal  as  to  them. 

APPEAL  from   the  Eighth   Judicial   District  Court,   parish   of  St.^ 
LaDdry.     T.  H.  Lewis,  Acting  J.     Joseph  M,  Moore,  for  plaintiffs 
and  appellees.      John  R,   Overton,    for  defendants  and   appellants. 

•  >      Henry  L,  Garland,  for  intervenors. 

^  LuDELiNG,  C.  J.     This  suit  was  commenced  by  third  opposition  on 

it^     the  part  of  the  plaintiffs,  claimiug  to  be  paid  by  preference  out  of  the 

|B^I     proceeds  of  the  sale  of  certain  property,  seized  and  sold  as  the  property 
-of  one  Harwell,  under  executions  issued  under  judgments  in  favor  of 

I!?!     Miller  &  Forestier,  and  Posey,  agent  of  Frank  Perret,  against  said 

ffl     Harwell. 

I  I  It  appeal's,  from  the  record,  that  Robert  R.  Harwell  sold  to  Archibald 

Mathews  a  plantation  and  slaves  for  $34,000— $8000  cash  and  the 
Temainder  in  four  installments,  for  which  Mathews  executed  his 
mortgage  notes  in  favor  of  Harwell  or  order.  One  of  these  notes,  for 
$8000,  was  transferred  to  Ferret  shortly  after  the  sale;  two  of  them 
were  pledged  by  Harwell  with  Clark,  and  the  other  was  also  trans- 
ferred, but  it  does  not  appear  to  whom. 


it    4U8| 
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Id  March,  ]855,  Mathews  mortgaged  the  property  bought  bjr  him  to 
Hall,  Rodd  &  Putnam  to  becure  a  debt  dae  them,  and  then  he 
retraDsferred  the  property  to  Robert  R.  Harwell,  who,  as  a  part  ot  the 
consideiation  of  the  retrocession  to  him,  assumed  to  pay  the  note* 
(execut«?d  by  Mathews  for  the  price  of  the  first  sale),  which  he  had 
then  disposed  of  as  aforesaid.  After  the  retransfer  to  Harwell,  Miller 
&  Forestier  obtained  judgment  against  him,  and  recorded  tlieir  judg- 
ment  in  the  parish  where  the  property  is  situated.  Perret  also 
obtained  judgment  on  the  note  for  $8000,  which  he  held,  recogniziog 
his  mortgage,  and  against  Harwell  personally.  Miller  &  Forestier 
caused  execution  to  be  issued  under  their  judgment  on  the  twenty -sixth 
of  November,  1858,  and  a  few  days  thereafter  Perret  caused  an  execu- 
tion to  be  issued  under  his  judgment.  The  property  was  sold  aoder 
these  executions,  and  Perret  bought  it  for  $'<2»3,000.  The  execation  of 
Perret  was  credited  with  the  amount  for  which  it  issued,  and  be 
retained  the  balance  of  the  price  bid  to  pay  the  special  mort^^ges, 
appearing  to  exist  on  the  property. 

It  further  appears  that  the  two  notes,,  which  had  been  pledged  to 
Clark,  were  redeemed  by  Harwell,  aud  transferred  to  Perret. 

The  maiu  contest  is  concerning  the  effect  of  the  return  of  these  two 
notes  to  the  possession  of  Harwell,  after  he  had  assumed  their  pay- 
ment in  the  contract  with  Mathews,  by  which  he  repurchased  the 
plantation  for  which  the  notes  had  been  given.  If  they  were  ex  tin- 
guished  when  they  were  returned  to  his  possession,  by  payment  or 
otherwise,  the  fund  to  be  distributed  will  be  ample  to  pay  all  the 
contesting  creditors. 

What,  then,  was  the  effect  of  the  obligation  of  Harwell   towards- 
Mathews,  in  regard  to  the  mortgage  notes  given  by  him  t    Clearly  he 
assumed  Mathews'  obligation  to  pay  the  notes  ;  and  when  he  acquired 
them,  he  discharged  the  obligation  assumed  by  payment.     If,  oo  the 
other  hand,  he  was  always  the  owner  of  said  notes,  they  were  extin- 
guished by  confusion  so  soon  as  he  assumed  the  obligation  to  pay  them. 
*<  When  the  quality  of  debtor  and  creditor  are    united  in  the  same 
person,  there  arises  a  confusion  of  right,  which  extinguishes  the  obli- 
gation."     C.  C.  2217.      The  principal  obligation  being  extinguished, 
the  accessory  obligation  necessarily  ceased  to  exist.     And  conceding 
that  Harwell  could  reissue  the  notes,  it  is  clear  he  could  not  have 
revived  the  mortgage — merely  by  reissuing  the  notes.     Mortgages  are 
not  subject  to  the  rules  of  the  commercial  law  by  which  the  rights  and 
obligations  of  parties  to  commercial  paper  are  fixed.    4  R.  416 ;  20  An. 
264,  Dale  v.  Risotti. 

It  is,  however,  contended,  that  a  part  of  the  price  bid  was  for  slaves, 
and  that,  under  the  jurisprudence  of  this  State,  to  this  extent  tlie 
purchaser  is  entitled  to  relief.    The  sale  was  for  casli.    The  adj.udicatee 
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complied  with  his  bid  aud  received  the  title  and  the  property.  The 
undistributed  portion  ot  the  price  was  held  sabject  to  the  order  of  the 
court.  To  all  intents  and  purposes^  the  sheriff *8  sale  is  an  executed 
contract — and  this  contest  relates  only  to  the  distribution  of  the  price. 

It  appears  that  since  the  appeal  was  taken,  the  appellant  has  paid 
the  judgment  in  favor  of  Hall,  R<»dd  &  Putnam.  This  is  an  abandon- 
ment of  the  appeal  as  to  them. 

It  is  thorelore  ordered  and  adjudged,  that  the  appeal  be  dismissed 
as  to  Hall,  Rodd  &  Putnam;  and  that,  as  to  the  other  a/pellees,  it  be 
affirmed,  with  costs  of  appeal. 


No.  780. 
Daniel  MgDaniel  v.  Angelina  Stoval,  Wife,  et  als. 

'Where  the  suit  is  brought  on  a  mortgage  note  against  the  drawers  thereol  and  the  indorser 
who  transferred  it  to  plaintiff,  and  to  enforce  the  plaintiff*s  hypothecary  action  against 
the  property  mortgaged,  which  is  in  the  hands  of  third  persons,  the  defendants  in  this 
case,  and  it  appears  that,  before  the  act  of  mortgage  was  recorded  in  the  mortgage 
records  of  the  parish,  the  purchaser  against  whom  the  mortgage  existed,  exchanged  the 
property  for  another  with  D,  who  was  a  witness  to  the  original  act  of  sale,  and  whom 
defendants  have  called  in  warranty  ; 

Held— that,  D  being  a  witness  to  the  act  of  mortgage  was  not  a  third  person  in  the  sense  in 
which  the  terms  are  used  in  articles  3343,  3343,  C.  C. 

Besides,  it  appears  that  the  mortgage  was  recorded  long  before  the  property  was  acquired  by 
defendants. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry. B,  T.  Lewis,  acting  judge.  James  M.  Moore,  for  plaintiff  and 
appellee.  H,  L,  Garland,  for  detendant  and  appellant. 

Ludeling,  C.  J.  This  is  an  action  against  the  makers  and  indorser 
to  enforce  payment  of  a  mortgage  note,  executed  by  John  S.  Barlow^ 
and  A.  J.  Barlow,  in  favor  of  J.  B.  Fontenot,  who  indorsed  it  to 
plaintiff,  and  to  enforce  the  plaintiff's  hypothecary  rights  against  the 
property  mortgaged,  which  is  in  the  hands  of  third  persons. 

The  answers  are  general  denials,  with  a  case  in  warranty  on  the  part 
of  Mrs.  Stoval. 

There  was  a  judgment  in  favor  of  the  plaintiff  against  the  makers 
and  indorser  for  the  amount  claimed,  and  making  the  mortgage  execu- 
tory against  the  mortgaged  premises  in  the  hands  of  Angelina  Stoval 
and  her  husband.    The  third  pof^sessors  alone  have  appealed. 

The  only  question  involved  in  this  case  is,  whether  or  not  the  mort- 
gage aforesaid  can  have  effect  against  the  third  possessors. 

On  the  twentieth  of  February,  1857,  Jean  B.  Fontenot  sold  to  John 
S.  Barlow  the  property,  now  in  the  possession  of  Mrs.  Stoval  and  her 
hnaband.  To  secure  the  payment  of  the  price^  a  mortgage  was  retained 
on  the  property.  This  act  was  not  recorded  in  the  mortgage  records 
of  the  parish  until  the  thirteenth  of  September,  1858.. 
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Id  the  meantime,  to  wit,  on  the  foarth  of  November,  1857,  the  par- 
chaser  of  this' property  exchanged  it  for  another  piece  of  prop^ty, 
with  James  McDaniel,  who  was  a  witness  to  the  original  act  of  sale 
between  Fontenot  and  Barlow.  The  appellants  contend  that  inasmodi 
as  the  mortgage  was  not  registered  until  after  the  purchaser  had  trans- 
ferred it  to  McDaniel,  the  mortgage  could  have  no  effect  against  them. 
We  think  otherwise.  McDaniel  was  a  witness  to  the  act  of  mortgage — 
he  is  not  a  ''  third  person  '^  in  the  sense  in  which  the  terms  are  used  in 
article  3:)42  of  the  Civil  Code,  C.  C,  3343. 

And  long  before  the  appellants  had  acquired  the  property,  the  mort- 
gage was  duly  registered ;  and  it  has  been  kept  in  force  by  reinscrip- 
tion.    There  is  no  error  in  the  judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  785. 
Levy  &  Soherer  v.  Solomon  Loeb. 

Where  promiasory  notes  were  offered  in  evidence,  properly  stamped,  with  the  approval  if 
the  UDited  StAtes  officer  whose  dnty  it  was  to  stamp  sach  notes,  they  were  admissible, 
and  it  formed  no  pan  of  the  duties  of  the  State  court  to  inquire  whether  or  not  the 
United  States  officer  had  done  his  dnty.  It  was  sufficient  to  show  that  the  notes  wert 
stamped  with  the  approval  of  the  said  officer. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  O.  W.  Hudspeth^  acting  judge.  Joseph  M.  Moore,  for 
plaintiffs  and  appellees.  Lewis  i&  Brother ^  for  defendant  and  ap- 
pellant. 

LuDRLiNG,  C.  J.  This  is  an  action  on  several  promissory  notei. 
There  was  judgment  for  plaintiffs,  and  the  defendant  has  appealed. 

The  only  question  in  the  case  arises  from  the  bill  of  exception  to 
the  reception  of  the  notes,  and  it  is  this :  that  the  notes,  which  had 
insufficient  stamps,  had  been  withdrawn  Irom  the  suit  with  permissioii 
of  the  court,  and  additional  stamps  had  been  affixed  and  canceled  by 
the  collector  of  internal  revenue,  without  having  first  exacted  the 
inll  penalty  of  the  law  for  having  failed  to  place  and  cancel  sufficient 
stamps  thereon.  We  think  the  court  a  qua  did  not  err.  When  the 
notes  were  offered  in  evidence  properly  stamped,  with  the  approval 
of  the  United  States  officer  whose  duty  it  was  to  stamp  such  notes, 
they  were  admissible  in  evidence  ;  and  it  formed  no  part  of  the  duties 
of  the  State  court  to  inquire  whether  or  not  the  United  States  officer 
had  done  his  whole  duty.  It  was  sufficient  to  know  that  the  notes 
were  stamped  with  the  approval  of  the  said  officer.    22  An.  131. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
eourt  be  affirm ed,  with  costs  of  appeal. 
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No.  766. 
£d&ar  Mouton  v,  Zbnon  Broussard. 

Where,  on  the  verdict  of  the  jury  being  rendered,  the  defendant  moyed  for  a  new  trial, 
which  was  refused,  and  an  appeal  was  then  asked  for  and  granted,  and  the  appeal  bond 
filed,  All  prior  to  the  date  of  the  ludgment  as  entered  on  the  mlnntes  of  the  oonrt,  In 
•onse^neBoe  of  -which  a  motion  was  made  to  dismiss  the  appeal  on  the  ground  that  it 
was  premature,  having  been  applied  for  and  granted  before  the  Judgment  was  rendered, 
and  that  the  bond  is  defective  and  without  force,  because  it  was  given  before  the  Judg- 
ment was  rendered ; 

Held— That  the  judge  a  quo  having  entertained  the  motion  for  a  new  trial  and  refused  to 
grant  it,  the  defendant  may  well  have  considered  that  the  verdict  of  the  Jury  was 
adopted  as  the  Judgment  of  the  court  as  of  that  date.  A  new  trial  having  been  refused, 
there  remained  nothing  further  for  the  court  to  do  but  render  a  Judgment  pursuant 
thereto,  and  under  the  mode  of  procedure  in  the  country,  the  appeal  may  be  considered 
as  taken  nune  pro  tune. 

The  granting  of  the  appeal  at  the  time  was  an  irregularity  that  does  not  authoriEC  the  dis- 
missal of  it. 

Where  the  plaintiff  had  been  allowed  to  explain  by  parol  the  circumstances  attending  the 
seizure  ot  which  he  complains,  it  was  competent  for  the  defendant  to  produce  rebutting 
evidence  in  relation  to  the  facts  connected  with  the  seizure,  which  did  not  tend  to  con- 
tradict, vary,  or  alter  his  written  return  on  the  order. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  La- 
fayette. Mouton,  J.  Jury  trial.  Felix  VoorhieSf  Ed,  Eugene  Mou- 
ion,  E.  Simon,  and  J,  E.  Mouton,  for  plain tifif  and  appellee.  DeBlanc 
dt  Fournety  for  defendant  and  appellant. 

Taliaferro,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the 
grounds  that  the  appeal  is  premature,  having  been  applied  for  and 
granted  beiore  the  judgment  was  rendered,  and  that  the  bond  is 
defective  and  without  force  because  it  was  given  before  the  judgment 
was  rendered. 

The  case  was  trieil  before  a  jury,  and  when  the  verdict  was  ren- 
dered the  defendant  moved  for  a  new  trial  which  was  refused.  An 
appeal  was  then  asked  for  and  granted,  and  the  appeal  bond  filed — 
all  prior  to  the  date  of  the  judgment  as  entered  on  the  minutes  of  the 
eoart. 

The  judge  having  entertained  the  motion  for  a  new  trial  and  refused 
to  grant  it,  the  defendant  may  well  have  considered  that  the  verdict 
of  the  jury  was  adopted  as  the  judgment  of  the  court  as  of  that  date. 
A  new  trial  having  been  denied,  there  remained  nothing  further  for  the 
«oiiirt  to  do  but  to  render  a  judgment  pursuant  thereto,  and  under  the 
mode  of  procedure  in  the  country,  the  appeal  may  be  considered  as 
taken  num  3^0  tunc.  12  An.  289,  59(5;  15  An.  521 ;  23  An.  704.  The 
granting  of  the  appeal  at  the  time  was  an  irregularity  that  does  not 
Authorize  the  dismissal  of  it 

The  motion  is  overruled. 

Ok  the  Merits. 

The  plaintiff  alleges  that  the  defendant  caused  him  damages  to  the 
amount  of  fifteen  hundred  dollars  by  illegally  seizing,  under  execution 
32 
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isBued  against  other  parties,  the  plaintiff's  growing  crop  of  the  year 
1871,  by  which  illegal  act  he  was  compelled  to  abandon  his  ctiltdvatioii 
and  suffer  the  loss  of  his  crop,  being  about  eight  arpents  and  a  half  of 
cane  and  aboat  seven  and  a  half  arpents  of  com.  The  answer  is  a 
general  denial.  The  case  was  tried  before  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  claimed.  The  defend- 
ant has  appealed.  The  facts  of  the  case  seem  to  be  that  the  delendant,. 
a  mortgage  creditor  for  a  large  amount,  ot  Adelina  Broussard  and  Se- 
vigne  Broassard,  proceeded  via  executiva  to  seize  and  caase  to  be 
advertised  for  sale  a  plantation  belonging  to  his  debtors  '*  with  all 
their  right,  title,  interest  and  demand  in  the  sugar,  cotton  and  com 
crops  on  said  plantation."  The  plaintiff,  it  seems,  was  lessee  of  part 
of  the  plantation  seized,  and  was  cultivating  the  leased  portion  wheo 
the  seizure  was  made,  the  other  portion  being  in  cultivation  by  the 
owners. 

The  controversy  turns  upon  the  single  question  whether  the  plain- 
tiff's  crop  growing  upon  the  mortgaged  premises  was  embraced  by  the 
seizure.  The  plaintiff  and  Adelina  Bronssard  say  in  their  testimony 
that  when  the  deputy  sheriff  made  the  seizure  he  was  infomaed  that 
the  plaintiff  had  his  crop  on  the  land,  and  that  inquiry  was  made  of 
him  if  the  whole  crop  on  the  plantation  was  seized,  to  which  he  re- 
plied, that  it  was  none  ot  the  plaintiff 's  business,  and  that  if  he  had 
any  right  to  the  ciop  seized,  he  had  to  go  to  St.  Martinsville,  and  there 
make  his  claim.  The  sheriff's  return  on  the  order  of  seizure  recites 
clearly  that  with  the  land,  '*  all  the  right,  title,  etc.,  or  Adelina  Brous- 
sard and  Sevigne  Broussard  in  the  sugar,  cotton  and  com  crops  oa 
said  plantation  "  were  seized. 

The  deputy  sheiiff  was  introduced  by  the  defendant  as  a  witness  to 
prove  the  manner  in  which  he  made  the  seizure.     Objection  was  made 
on  the  ground  that  his  parol  statement  was  not  the  best  evidence  the 
case  admitted  of,  and  that  his   testimony  was  inadmissible  to  con- 
tradict, vary,  or  explain  the  terms  of  a  written  instrument,  etc.     The 
objection  was  overruled  and  a  bill  ot  exceptions  reserved.     We  think 
the  reasons  of  the  judge  for  admitting  the  evidence  are  eatisfactoiy. 
The  plaintiff  had  been  allowed  to  explain  by  parol  the  circam8tanc» 
attending  the  seizure,  it  was  competent  for  the  defendant  to  produce 
rebutting  evidence  in  relation  to  the  facts  connected  with  the  seizure,, 
which  do  not  tend  to  contradict,  vary,  or  alter  his  written  return  on 
the  order.    His  testimony  is  that  he  did  not  seize  the  defendant's  crop, 
and  that  he  so  informed  Adelina  and  Sevigne  Bronssard  at  the  time; 
that  his  instructions  to  the  keeper  he  left  in  charge  of  the  plantatioD 
were  positive  that  they  should  not  in  any  manner  impede  or  trouble 
the  lessees  in  their  work  on  tAieir  crop  in  the  plaatCktion. 

No  interference  was  made  with  the  Bronssarda  in  their  cultivation » 
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and  they  continued  to  work  their  crop.  The  instractions  given  to  the 
sheriff  by  the  attorney  of  the  seizing  creditor  were  to  seize  only  the 
debtor's  property  and  their  interest  in  the  crop.  He  seized  the  prop- 
erty pointed  out  by  the  debtor  and  mentioned  in  the  notice  of  seizure. 
The  plaintiff  fails  entirely  to  show  that  he  was  in  any  manner  inter- 
fered with  in  the  enltivation  of  his  crop.  His  abandonment  of  his  crop 
seems  to  have  been  an  act  entirely  uncalled  for,  and  in  no  manner 
caused  by  any  act  of  the  defendant. 

We  think  the  decree  of  the  lower  court  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed. 

It  is  turther  ordered,  that  there  be  judgment  in  favor  of  the  defend- 
ant, the  plaintiff  and  appellee  paying  costs  in  both  courts. 


No.  769. 

BODET   &   GrUBYDAN   BROTHERS  V.  JULES  NiBOURBL. 

Where  the  amount  of  the  attachment  bond  is  less  than  one-half  over  and  above  the  amount 
of  the  debt  allegt>d  to  be  owing,  by  less  than  one  dollar,  such  a  defleiency  will  not  be 
noticed  by  this  court.    De  minimis  non  curat  lex. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.     Mouton,  J.      R.  8,  Ferry,  for  plaintiffs  and  appellants. 

JP.  B,  King,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiffs*  action  in  this  case  is  founded  upon 
attachment.  They  claim  that  the  defendant  owes  them  $1706,  with 
interest,  and,  under  their  writ  of  attachment,  caused  to  be  seized  a 
stock  of  merchandise. 

The  defendant  moved  to  set  aside  the  attachment  on  the  following 
grounds: 

JEirgt — That  the  attachment  bond  is  insufficient  in  amount,  and  not 
such  as  the  law  requires. 

Second — That  the  affidavit  is  insufficient,  and  does  not  meet  the 
requirements  of  law. 

The  motion  to  dismiss  was  sustained  and  the  suit  dismissed. 

We  think  there  is  error  in  the  judgment.  The  amount  of  the  bond, 
it  seems,  is  less  than  one-half  over  and  above  the  amount  of  the  debt, 
alleged  to  be  owing,  by  less  than  one  dollar.    DeminimM  non  curat  lex. 

The  affidavit  we  think  sufficiently  explicit,  and  that  it  authorized 
the  issuing  of  the  attachment. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered,  that  the  case  be  remanded 
to  the  court  a  qtia  for  further  proeeedings  according  to  law,  the  defend- 
^ant  and  appellee  paying  costs  of  this  appeal. 
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Makie  E.  L.  J.  Frere,  Wife  and  others,  t;.  Corinnb  Pbbret,  Wife 

and  others. 

Where  defendant  contended  that  the  terms  "toiU  eonv^rij"  instead  of  "  is  abont  to  oonvert  " 

her  property  into  money,  is  too  vague  and  indefinite  to  authorise  the  attachment  agiuBflt 

her; 
Held— Tliat  the  allegations  and  affidavit  in  this  case  substantially  comply  with  ilie  lav  art 

justified  the  attachment. 
The  essential  part  of  the  law  is  not  that  the  debtor  is  about  to  convert  her  property  into 

money,  for  there  is  uo  wrong  in  that,  but  that  she  will  do  so,  "  with  the  intent  to  j^aee  it 

beyond  the  reach  of  her  crediUffs." 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Maij. 
Train,  J.    F.  Oates,  for  plaintiffs  and  appellants.    Tucker^  Davis  d 
Simon,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  plaintiff  sued  out  an  attachment  against  the 
defendant  under  the  provisions  of  the  act  of  1868,  creating  additioiial 
grounds  for  attachments.  Revised  Statutes,  section  109.  The  attach- 
ment  was  dissolved  on  motion,  on  the  ground  that  the  allegations  of 
the  petition  were  insufficient.  The  allegations  are,  that  '^  the  defend- 
ant had  already  disposed  of  and  assigned  the  notes  attached,  by  pledg- 
ing them  for  advances,  and  that  she  will  further  assign  said  notes  and 
convert  them  into  money  with  the  intent  to  place  them  beyond  the 
reach  of  the  petitioner,  who  is  creditor."  The  statute  provides  that 
when  a  party  *'  has  converted,  or  is  about  to  converc  his  property  into 
money  or  evidences  of  debt,  with  intent  to  place  it  beyond  ti.e  readi 
of  his  creditors ''  they  may  attach  the  property.  The  counsel  for  de- 
fendant contends  that  the  terms  *'  will  convert,'*  instead  of  ''  is  aboat 
to  convert"  her  property,  is  too  vague  and  indefinite  to  authorize  the 
attachment;  that  it  refers  to  the  indefiuite  future,  whereas  the  terms 
of  the  law  refers  to  the  immediate  future. 

We  deem  it  unimportant  to  consider  particularly  the  philological 
differences  between  the  terms  of  the  law  and  those  of  the  petition.  The 
Civil  Code  directs  that  '*  the  words  of  the  law  are  generally  to  be  un- 
derstood in  their  most  usual  signification,  without  attending  so  maeh 
to  the  niceties  of  grammar  rules,  as  to  the  general  and  popular  uae  of 
the  words.*'  Article  14.  The  essential  part  of  the  law  is  not  that  the 
debtor  is  about  to  convert  her  property  into  money — ^for  there  is  no 
wrong  in  that — ^bnt  that  she  will  do  so,  *'  with  the  intent  to  place  it 
beyond  tite  reach  of  her  creditors."  We  think  the  allegations  and  affi- 
davit in  this  case  substantially  comply  with  the  law  and  justified  the 
attachment. 

It  is,  therefore,  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  that  the  exception  be  overruled,  and  that  the  cause  be  remanded 
to  be  proceeded  with  according  to  law.  It  is  further  ordered  that  the 
appellee  pay  costs  of  appeal. 
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Wtlt,  J.,  dUsentir^,  As  the  affidavit  is  merely  that  the  averments 
of  the  petition  are  trae,  that  instrnment  mast  be  examined  to  see 
whether  the  plaintiff  has  shown  sufficient  grounds  for  the  attach- 
ment. 

The  petition  alleges  that  the  plaintiff  is  a  creditor  of  the  defendant 
for  $4711  90 }  that  the  defendant,  Corinne  Ferret,  in  execation  of  her 
judgment  against  her  husband,  seized  and  sold  half  of  a  sugar  planta- 
tion, and  that  plaintiff  became  the  purchaser  for  $13,000;  "that  said 
Mrs.  Corinne  Ferret,  having  pledged  her  said  judgment  as  collateral  to 
secure  the  advances  made,  and  to  be  made  by  the  house  of  Beraud, 
Gilbert  &,  Co.,  your  petitioner  could  not  safely  pay  the  price  bid,  but 
arranged  it  with  the  said  Mrs.  Ferret  to  pay  a  certain  amount  cash, 
say  $2000,  and  furnish  for  the  balance  her  mortgage  notes  bearing  on 
the  property  so  purchased  by  her,  the  said  notes  to  be  placed  in  the 
hands  of  BerauH,  Gilbert  &  Co.,  as  a  substitute  for  the  judgment 
pledged,  said  judgment  to  be  returned  with  the  pledge  thereof  can- 
celed and  transferred  to  your  petitioner — the  writ  of  fi.  fa,  thereupon 
to  be  returned  satisfied.    All  of  which  was  done  as  above  set  forth. 

Your  petitioner  alleges  that  Mrs.  Corinne  Ferret,  wife,  etc.,  has  uo 
other  property  in  her  own  right,  of  which  your  petitioner  has  any 
knowledge,  except  the  two  notes  thus  given  by  her ;  and  further,  that 
she  has  already  disposed  of  and  assigned,  by  pledging  said  notes  to 
said  Beraud,  Gilbert  &  Co.,  of  New  Orleans,  and  that  upon  said  pledge 
she  has  obtained  advances  of  money  and  supplies,  for  which  said  notes 
are  liable  in  the  hands  of  the  pledgees,  and  that  she  will  further  assign 
said  notes  and  convert  them  into  money  for  the  purpose  of  placing 
them  beyond  the  reach  of  your  petitioner,  who  is  a  creditor." 

I  see  nothing  in  these  averments  to  justify  the  attachment,  which 
was  granted.  By  plaintiff's  own  judicial  confession  the  pledging  of  the 
notes  was  arranged  by  herself.  It  was  evidently  to  her  advantage  to 
make  the  arrangement  which  resulted  in  pledging  these  notes  to 
Beraud,  Gilbert  &  Co.,  because  by  it,  instead  of  paying  $13,000  cash 
on  her  bid,  she  only  paid  $2000,  and  gave  her  notes  for  the  balance  of 
the  price. 

How  the  plaintiff  arranging,  advising,  and  benefiting  by  the  pledge 
to  Beraud,  Gilbert  &  Co.,  can  now  turn  around  and  set  up  that  as  a 
valid  ground  to  issue  an  attachment  against  the  defendant,  I  can  not 
imagine.  The  plaintiff,  consenting  to  the  pledge  of  the  notes  for  sup- 
plies furnished,  and  to  be  furnished,  by  Beraud,  Gilbert  &  Co.,  has  no 
right  to  complain  on  account  thereof,  so  therefore,  the  statement  of 
the  fact  that  the  defendant  has  already  '*  assigned  by  pledging  "  adds 
nothing  to  the  clause  "  that  she  will  further  assign  said  notes  and  con- 
vert them  into  money  for  the  purpose  of  placing  them  beyond  the 
reach  of  your  petitioner,  who  is  a  creditor.'* 
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The  Btatement  of  a  fraudulent  disposition  of  part  of  the  property 
already  made  would  add  great  weight  to  the  averment  of  a  creditor 
that  he  believed  there  would  be  a  ''further  assignment'^  of  property 
for  the  purpose  of  placing  it  beyond  Ills  reach.  But  where  there  has 
been  no  fraudulent  * 'assign  men  t^'  'he  bare  averment  ''that  she  will 
further  assign  said  notes  and  convert  them  into  money,"  etc.,  is  not 
sufficient  in  my  opinion  to  authorize  the  writ  of  attachment. 

It  has  repeatedly  been  held  that  the  remedy  of  attachment  is  a  harsh 
one;  and  the  party  seeking  it  must  place  himself  strictly  within  the 
requirements  of  the  law.  The  statute  requires  an  affidavit  that  the 
debtor  "  has  ccmverted,  or  is  about  to  convert,  his  property  into  money 
or  evidences  of  debt  witli  intent  to  place  it  beyond  the  reach  of  his 
creditors." 

Id  the  petition  it  is  not  shown  that  the  defendant  has  "converted  or 
is  about  to  convert,"  her  property,  etc. 

There  is  a  marked  difiFerence  between  the  averment  that  the  defend- 
ant ''  will  convert."  and  the  statement  that  she  is  ''about  to  convert.^ 
Under  the  law  an  attachment  will  lie  if  the  affidavit  shows  that  the 
debtor  is  "  about  to  leave  the  State  permanently,"  but  the  averment 
simply  that  "  he  will  leave  the  State,"  etc.,  does  not  meet  the  require- 
ment of  the  law,  and  I  apprehend  this  will  not  be  disputed  by  any 
one. 

It  is  true  the  language  of  the  law  is  not  sacramental,  nor  is  the 
niceties  of  grammar  material,  but  words  of  like  import  must  be  used. 
The  wnrd  "  about"  is  not  meaningless,  it  indicates  the  time  the  coo- 
temi)l:iied  fraud  will  be  perpetrated.  A  creditor  might  not  be  able  to 
swear  that  his  debtor  is  about  to  leave  the  State  permanently,  while  be 
could  safely  state  that  he  will  leave  the  State  permanently.  If  the 
debtor  contemplated  leaving  in  six  or  twelve  mouths,  the  latter  siate- 
meut  could  not  well  be  considered  ialse,  but  not  so  with  \hv  former. 
The  statute  requires  not  only  the  averment  that  a  fraudulent  .-issign- 
ment  will  be  made,  but  also  some  indication  of  the  time  of  making  it; 
that  it  is  about  to  be  made,  or  that  it  will  immediately  be  made. 

While  a  debtor  is  planting  his  crop,  his  creditor  might  have  the  best 
reason  to  believe  that  when  it  is  gathered  (six  months  hence)  be  will 
fraudulently  dispose  of  it. 

He  might  truthfully  swear  that  he  will  fraudulently  dispose  of  it^ 
(meaning  when  gathered,)  yet  he  could  not  swear  that  he  is  about  to 
dispose  of  it. 

A  liberal  construction  placed  on  the  law,  might  possibly  justify  the 
conclusion  that  "  will  dispose  of"  means  "  is  about  to  dispose  of,'-  but 
no  liberal  construction  can  be  placed  on  the  law  of  attachment,  aooord- 
ing  to  the  repeated  decisions  of  this  court.  Such  a  law  must  be  o<hi- 
strued  strictly. 
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A  strict  coDstraction  of  the  law,  in  my  opinioD,  will  not  justify  the 
coDclasion  that  ^'  will  assign"  means  or  is  equivelent  to  the  words  *'is 
4ibout  to  assigu,"  etc. 

For  the  foregoing  reasons  I  feel  bound  to  dissent  from  the  opinion 
of  the  majority  of  the  court. 


No.  795. 

Alcee  Dupre  v.  J.  M.  Thompson,  SheiiflF,  et  al.    Peter  Marcy, 

Interveiior. 

"Where  plaintiff  whose  property,  as  he  claimed,  was  seized  by  virtue  of  a  judgment  in  the 
suit  of  Marcy  r.  McKinney,  injoined  said  execution  and  excepted  to  the  right  of 
defendants  and  intervenor  to  thus  attack  his  title  collaterally,  but  averred  that  they  mast 
do  so  by  a  direct  revocatory  action  contradictorily  with  all  the  parties  to  the  tax  sales  at 
which  he  acquired  the  property,  and  further  excepted  that  they  had  neither  alleged  nor 
suffered  any  injury  by  said  sales : 

Held — ^That  the  court  a  qua  erred  in  niaintalniog  the  exceptions  of  plaintiff  to  the  right  of 
the  intervener  and  defendants  to  contest  the  validity  of  the  tax  sales  under  which  plaintiff 
holds. 

The  intervener  was  the  holder  of  notes  secnred  by  a  mortgage  importing  a  confession  of 
judgment  and  containing  the  pact  d«  lum  alienando^  which  authorized  him  to  pursue  the 
mortgaged  property  in  the  liands  of  the  third  possessor,  and  the  latter,  when  he  iqjoined 
him  in  so  doiug,  assumed  the  burden  of  showing  that  the  sale  at  which  he  acquired  the 
mor^aged  property  divested  the  rights  of  the  mortgagee  thereon. 

APPEAL  from   the  Eighth  Judicial   District  Court,   parish  of  St. 
Landry.     King^  J,    Henry  L,  Garland,  tor  plaintiff  and  appellee* 
Martel  and  Hudspeth  lor  defendants  and  appellants. 

Howell,  J.  The  plaintiff,  as  owner,  injoined  the  Sheriff  and  his 
-deputy  from  executing  a  judgment  in  the  suit  of  P.  Marcy  v.  K. 
W.  McKinney,  on  a  certain  plantation,  aad  from  demolishing  or 
removing  the  houses,  fences  and  cisterns  therefrom. 

^  The  defendants  pleaded  a  general  denial,  but  admitted  the  attempt 
to  di8po8Scss  the  plaintiff  by  executing,  in  their  official  capacity,  a 
-writ  of  fieri  facias  in  the  cause  of  Peter  Marcy  v,  K.  W.  McKinney,  and 
in  an  amended  answer  they  aver  that  all  the  formalities  were  observed 
^nd  notices  given  in  the  execution  of  the  said  judgment,  that  plaintiff, 
Asserting  a  claim  to  the  mortgaged  property,  was  notified  as  third 
possessor  and  the  execution  proceeded  with,  the  sale  under  which  he 
•claims  being  void  on  its  face,  and  McKinney  remaining  in  posses- 
sion. 

Peter  Marcy  intervened  to  defend  the  suit,  alleging  that  he  has  a 
judgment  against  the  said  McKinney  recognizing  a  mortgage  on  the 
property  in  controversy,  on  which  he  caused  an  aUcufl.  fa.,  to  issue; 
that  plaintiff,  claiming  to  be  the  owner,  bas  injoined  the  same  without 
xnaking  intervenor  a  party ;  that  plaintiff  has  no  title  to  said  property, 
bis  pretended  title  being  derived  from  two  tax  sales,  made  without 
4>bserving  any  of  the  formalities  of  law  and  in  collusion  between  him 
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and  MoEinney  to  defraud  creditorB,  and  Bpeoially  plaintiff;  that  after  the 
said  tax  sales,  intervenor,  learning  that  McKinney,  in  order  to  defraud 
him,  had  obligated  himself  to  plaintiff  not  to  redeem  the  said  property,, 
did,  within  the  legal  delay,  offer  and  tender  to  plaintiff  the  amount  of 
the  purchase  price,  principal  and  interest,  costs  and  penalty,  which 
was  refused  on  the  ground  that  the  land  could  be  redeemed  only  by 
McKinney;  and  that,  before  proceeding  with  the  execution,  the  notices 
and  demands  necessary  in  hypothecary  actions  were  made  and  given  f 
and  he  prayed  that  the  title  of  plaintiff  be  declared  null,  the  injunction  be 
dissolved,  and  plaintiff  condemned  to  pay  damages  for  retaining  said 
property  in  possession.  In  an  amended  petition  he  avers  further  that 
he  was  joined  by  said  McKinney  in  the  offer  to  redeem  the  said  land,, 
which  offer,  within  the  legal  delay,  defeated  plaintiff's  title,  which  waa 
affected  by  a  resolutory  condition  ;  that  plaintiff  never  had  possession 
of  the  land  which  remained  in  McKinney ;  and  he  prays  that  the 
injunction  be  dissolved  and  the  sheriff  ordered  to  proceed  according  to 
law  with  the  execution. 

Plaintiff  excepted  to  the  right  of  intervenor  and  defendants  to  thus 
attack  his  title  collaterally  but  averred  that  they  must  do  so  by  a  direct 
revocatory  action  contradictorily  with  all  the  paities  to  the  said  tax 
sales,  and  iurther  that  they  have  neither  alleged  nor  suffered  any 
injury  by  the  said  sales,  as  at  their  dates  the  said  property  was  affected 
with  a  special  mortgage,  superior  to  that  of  intervenor^s,  in  an  amount 
double  the  value  of  the  property. 

It  seems  that  those  exceptions  were  tried  at  the  same  time  as  the 
merits,  and  were  maintained,  and  the  intervenor  and  defendants  were  not 
permitted  to  introduce  any  evidence  on  the  subject^  and  upon  the  trial 
on  the  other  issues  judgment  was  rendered  in  favor  of  plaintiff  against 
the  defendants  and  intervenor  perpetuating  the  injunction,  from  which 
the  latter  have  appealed. 

We  are  of  opinion  that  the  court  erred  in  maintaining  the  exceptions. 
The  intervenor  was  the  holder  of  notes  secured  by  a  mortgage  import- 
ing Si  confession  of  judgment  and  containing  the  pact  de  non  alienando- 
which  authorized  him  to  pursue  the  mortgaged  property  in  the  hands  of 
a  third  possessor  or  owner,  and  when  tbe  latter  injoined  him  in  so  doing 
he  assumed  the  burden  of  showing  that  the  sale  at  which  he  acquired- 
the  mortgaged  property  divested  tbe  rights  of  the  mortgagee  thereon,, 
and  by  the  jurisprudence  of  this  State,  one  relying  on  a  tax  sale,  made 
prior  to  the  present  constitution,  must  show  the  existence  and  legality 
of  tbe  assessment,  which  stands  in  such  case  in  lieu  of  the  judgment 
in  ordinary  judicial  sales;  the  deed  of  the  tax  collector  will  not  be 
sufficient  to  establish  his  title.  6  N.  S.  348;  7  L.  50;  10  L.  283;  4  An. 
248 ;  14  An.  209.  In  a  tax  sale,  every  formality  of  law  must  be  strictly 
complied  with  under  penalty  of  nullity^  aad.  tha  only  question  here  ia 
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whether  the  observance  of  these  formalities  can  be  inquired  into  in  this 
form  of  proceeding,  or  must;  the  mortgagee,  in  whose  favor  there  is  a 
pact  de  non  alienando,  resort  to  a  direct  revocatory  action,  As  said 
above,  we  can  perceive  no  good  reason  for  requiring  a  resort  to  a  direct 
revocatory  action.  The  State  can  not  be  made  a  party,  and  as  to  the- 
tax  defaalter,  the  purchasers  may  be  viewed  as  representing  him  in 
relation  to  the  forms  of  proceeding.  If  the  formalities  have  been 
observed,  the  title  is  good  without  reference  to  the  charge  of  subsequent 
collusion,  and  if  not  observed,  the  title  is  not  good,  whether  there  was 
collusion  or  not.  We  must  conclude  that  the  regularity  and  validity  of 
the  tAx  sale,  in  this  particular  instance,  may  be  raised  by  the  plaintiff 
in  the  execution,  and  for  this  purpose  it  becomes  necessary  to  remand 
the  cause.  It  is  unnecessary  in  this  view  of  the  case  to  pass  on  the  bills 
of  exception  in  the  record. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
that  the  exceptions  of  plaintiff  to  the  right  of  the  intervener  and 
defendants  to  contest  the  validity  of  the  tax  sale  under  which  plaintiff 
holds,  be  overruled,  and  that  this  cause  be  remanded  with  instructions 
to  the  lower  court  to  hear  evidence  on  the  subject,  and  otherwise  to* 
proceed  according  to  law. 

Plaintiff  to  pay  costs  of  appeal. 


Lu DELING,  C.  J.  I  concur  in  the  opinion  of  Mr.  Justice  Howell. 
The  mortgagee  held  a  conventional  mortgage  with  the  ''  pact  de  norn 
€Uien(mdo  "  od  the  property  in  controversy. 

That  clause  gave  the  right  to  seize  the  property,  into  whosoever*s 
hands  it  passed. 

When  he  exercised  this  right,  he  was  injoined  by  the  plaintiff,  who 
alleged  he  was  the  owner  of  the  property.  This  did  not  authorize  the 
injunction.  It  is  contended  that,  because  the  plaintiff  in  injunction 
bought  at  a  tax  sale,  the  mortgage  was  destroyed.  That  is  the  very 
question  for  decision.  And  I  can  not  discover  any  good  reason  for* 
refusing  to  permit  that  question  to  be  determined  in  this  case. 


Wtlf,  J.,  dissenting.  The  question  is,  can  the  title  of  the  purchaser 
at  tax  sale  be  attacked  collaterally  by  a  judgment  creditor  of  the- 
former  owner,  which  judgment  is  based  upon  a  debt  secured  by  mort- 
gage with  the  pact  de  non  alienando  t 

The  sale  before  us  is  presumed  to  be  valid,  because  the  officers  of 
the  State  are  presumed  to  have  done  their  duty  in  assessing  the  taxea 
and  in  alienating  the  property  to  enforce  the  collection  thereof. 

If  the  formalities  of  law  have  been  observed  (which  we  are  bound  to 
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presame)  this  sale  freed  the  property  of  the  mortgage  now  sought  to  be 
enforced  aginst  it,  because  the  debt  for  which  it  was  sold  is  of  higher 
rank  than  the  mortgage.  The  privilege  for  taxes  is  superior  to  anj 
mortgage  granted  by  the  former  owner.  No  one  can  encumber  his 
property'  so  as  to  defeat  the  right  of  the  State  to  enforce  the  collection 
of  its  revenues. 

It  is  well  settled  that  a  sale  enforcing  a  superior  mortgage  or  privilc^ 
relieves  the  property  from  subordinate  incumbrances.  A  junior  mort- 
gage creditor,  finding  that  the  property  has  been  sold  under  a  superior 
mortgage,  and  believing  that  the  formalities  of  law  were  not  observed 
in  the  foreclosure  of  the  prior  mortgage,  can  not  attack  the  sale  col- 
laterally, by  seizing  the  property  under  his  own  judgment.  He  must 
bring  a  direct  action. 

The  fact  that  his  mortgage  contains  the  non  alienation  clause  is  of  no 

consequence.     If  the  sale  under  the  prior  mortgage  was  formal  and  the 

proceedings  regular,  it  wiped  out  the  junior  mortgage.    It  relieved  the 

-property  entirely  of  it.     The  non  alienation  clause,  of  course,  falls  witih 

the  mortgage. 

The  sale  under  a  prior  mortgage,  unless  affected  with  an  absolute 
nullity,  can  not  be  disregarded  by  a  juuior  mortgage  creditor,  whether 
his  mortgage  contains  the  pact  de  non  alienando  or  not.  For  relative 
nullities  it  must  be  attacked  in  a  direct  action. 

Here  the  plaintiff  is  in  possession  under  a  recorded  title  ostensibly 
valid,  and  the  sale  at  wliich  he  bought  was  to  enforce  a  debt  superic^ 
in  rank  to  that  of  the  attacking  mortgage  creditor. 

Until  that  sale  is  set  aside  in  a  revocatory  action,  contradictorily 
with  all  parties  in  interest,  in  my  opinion,  the  mortgage  creditor  can 
not  proceed  to  enforce  his  mortgage;  because  whether  he  has  a  mort- 
gage or  not  still  existing  on  the  property,  depends  upon  the  result  of 
the  inquiry  whether  the  sale  to  enforce  the  superior  debt  was  formal 
and  valid  Until  this  result  is  ascertained,  in  a  proper  proceeding,  the 
formalities  necessary  in  a  tax  sale  are  presumed  to  have  been  observed 
by  the  officers  of  the  State )  and  the  sale  to  the  plaintiff  is  presumed  to 
be  valid. 

It  is  only  simulated  sales  that  may  be  disregarded ;  actual  contracta, 
though  in  fraud  of  creditors,  must  be  attacked  in  a  direct  action. 

In  my  opinion  Peter  Marcy,  the  mortgage  creditor,  has  mistaken  hit 
remedy.  He  had  no  right  to  seize  the  property  and  treat  the  title  of 
the  plaintiff  as  an  absolute  nullity. 

In  this  proceeding,  which  is  an  injunction  suit,  he  can  not  assail  die 
title  of  the  plaintiff  and  have  its  nullity  pronounced,  because  ndther 
the  tax  collector  nor  McKinney,  the  debtor  for  the  taxes,  are  made 
parties.  I  have  never  heard  of  a  sale  being  annulled  by  a  court  in  the 
absence  of  the  parties  thereof. 
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The  plaintiff,  tbe  purchaser,  is  the  only  party  to  the  sale  who  is 
before  the  court,  yet  it  is  gravely  insisted  that  it  is  proper  for  the 
•court  to  proiioance  the  nullity  of  the  sale  and  thereby  destroy  the  con- 
tract, condemning  parties  without  a  hearing. 

A  tax  sale  is  a  lawful  sale  and  like  every  other  forced  alienation,  it 
is  liable  to  be  avoided  for  relative  nullities.  But  I  have  yet  to  learn 
that  the  form  of  proceeding  to  ascertain  these  relative  nullities  is  differ- 
ent in  a  tax  sale  from  that  in  a  judicial  sale.  Both  kinds  of  sale  are 
made  upon  the  faith  of  tbe  State.  They  are  not  snares  laid  to  entrap 
honest  bidders.  The  title  given  by  the  State,  like  that  acquired  at  a 
judicial  sale^  is  presumed  to  be  valid,  until  the  contrary  is  shown  in  a 
legal  manner. 

A  title  derived  at  such  sale  forms  no  exception  to  the  universal  lule 
that  actual  sales  can  only  be  annulled  in  a  direct  action  contradictorily 
with  all  the  parties  thereto. 

For  the  reasons  stated  1  deem  it  my  duty  to  dissent  in  this  case. 

See  23  An.  44,  331 ;  13  An.  155;  14  An.  560 ;  17  L.  517  -,  6  R.  21; 
6  K.  152;  14  An.  495;  4  An.  439;  3  L.  476;  1  An.  297;  6  L.  268;  9  L. 
542;  4  L.  473;  8  L.  423;  1  L.  491;  11  L.  438. 


No.  800. 
Elbbrt  Gantt  v.  Eaton  &  Barstow. 

A  prayer  in  this  Court  by  a  defendant,  in  answer  to  an  appeal  taken  by  his  codefendant,  that 
the  Judgment  of  the  district  court  be  reversed,  and  the  case  be  remanded  for  a  new  trial, 
is  not  an  appeal,  which  must  be  applied  for  and  granted  in  the  court  a  qua.  Here  is, 
in  fact,  a  co-appellee,  not  a  codefendant,  and  between  appellees  a  judgment  is  not  to  be 
disturbed. 

The  Jurisdiction  of  the  court  of  the  parish  where  property  is  sought  to  be  made  liable  in  an 
hypothecary  action,  can  not  be  questioned. 

Where  a  Judgment  was  rendered  for  more  than  the  petiti3n  claimed,  the  remittitur  should 
have  been  entered  before  the  judgment  .was  signed,  and  should  have  appeared  in 
the  transcript. 

There  is  no  reason  why  the  purchasers  of  property  should  not  legally  bind  themselves  in 
golido  for  the  payment  of  the  price ;  if  the  act  of  sale  does  not  stipulate  solidarity,  and 
the  notes  do,  this  is  sufficient.  Parties  may  bind  themselves  as  they  see  fit,  and,  as  they 
bind  themselves,  so  must  they  be  held. 

The  plea  that  an  agent  had  no  right  to  stipulate  the  solidarity  of  the  obligation  sued  on,  is  a 
matter  of  special  defense,  which  should  have  been  set  up  in  defendant's  answer.  It 
can  not  be  urged  in  error  to  a  judgment  rendered  and  confirmed  by  default 

Where  the  act  of  sale,  which  was  offered  in  evidence,  contained  the  recital  of  a  power  of 
attorney,  and  the  power  was  not  denied,  the  act  was  sufficient  to  prove  what  it  related. 

APPEAL  from  the  Eighth  Judicial  District  Coart,   parish  of  St. 
Landry.     King,  J.    jB.  A,  Mariel  dt  Hudgpeih,  for  plaintiff  and 
appellee.    Albert  Voorhies  and  Henry  L,  Garland,  for  defendants. 

Morgan,  J.    Plaintiff  sold  to  Eaton   &   Barstow,   commercial  co- 
partners residing  in  the  city  of  l^few  Orleans,  a  certain  plantation, 
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situate  in  the  parish  of  St.  LaQdry.  The  coDsideivition  of  the  sale  was 
part  cash  and  part  in  promissory  notes.  In  so  far  as  Eaton  was  con- 
cerned the  purchase  was  made  by  Barstow  under  a  power  of  attorney. 
The  notes  given  were  made  in  solido  by  the  makers.  Since  the  sale 
Barstow  has  been  living  in  St.  Landry ;  Eaton  lives  in  New  Orleans. 

This  salt  was  instituted  in  January,  1872.  Its  object  is  to  recover 
from  the  defendantsy  in  solido,  the  amount  of  one  of  the  notes  for 
$10,000,  which  formed  a  part  of  the  purchase  price,  less  some  payments 
thereon,  which  the  petition  admits  have  been  made;  to  cause  his 
mortgage  and  vendor's  privilege  on  the  land  sold,  and  which  was  ia 
possest^ion  of  the  defendants  at  the  time  the  suit  was  instituted,  to  be 
recognissed,  and  asking  that  the  same  be  sold  to  satisfy  his  debt. 

Barstow  was  served  personally  in  the  parish  of  St.  Landry.  Eaton 
was  served  by  leaving  a  copy  of  the  petition  and  citation  at  his  dom- 
icile in  the  city  of  New  Orleans.  Neither  party  filed  answers.  Default 
was  entered  against  them.  The  default  was  confirmed  and  made  final, 
and  a  judgment  rendered  against  them  in  solido  for  $10,000,  with  in- 
terest at  eight  per  cent,  irom  first  January,  1870,  less  the  foUowing 
credits :  $800  interest  paid  first  January,  1871 ;  $3000  paid  Febroaiy 
6,  1871;  $2000  paid  twenty-fourth  February,  1871,  and  $500  paid 
March  18,  1871.  He  was  also  decreed  to  have  a  special  mortgage  and 
vendor's  lien  on  the  property  sold,  and  it  was  ordered  that  the  prop- 
erty be  seized  and  sold  according  to  law,  for  an  amount,  in  cash,  suffi- 
cient to  pay  the  mortgage  note  sued  on,  with  costs,  and  all  mortgage 
notes  then  due  and  unpaid,  and  bearing  upon  the  property,  and  on  a 
term  of  credit  to  correspond  with  the  installments  of  the  purchase 
price  yet  to  fall  due,  to  wit :  $10,000  due  January  1,  1873. 

From  this  judgment  Eaton  appealed.  He  made  Barstow  a  party  to 
the  appeal,  who,  in  his  turn,  in  this  court,  prays  that  the  judgment  be 
reversed.  As  regards  him,  we  can  not  interfere.  He  has  not  appealed^ 
and  we  have  no  authority  to  question  a  judgment  rendered  against 
him  of  which  he  does  not  complain.  It  is  true,  as  above  stated,  that 
in  this  court,  in  answer  to  the  appeal  taken  by  his  codefendant,  he 
prays  that  the  judgment  of  the  district  court  be  reversed  and  the  case 
remanded  for  a  new  trial,  but  this  is  not  an  appeal  which  must  be 
applied  for  and  granted  by  the  district  judge.  In  fact,  he  is  a 
co-appellee,  and  between  appellees,  the  judgment  is  not  to  be  dis- 
turbed. 

Eaton  contends  that  the  judgment  must  be  reversed  as  to  him^ 
because  he  is  a  resident  of  the  parish  of  Orleans,  and  the  District 
Court  of  the  parish  of  St.  Landry  was  without  jurisdiction  over  him.. 
He  relies  upon  article  162  C.  P. ;  21  An.  258;  23  An.  255. 

In  our  opinion  the  case  is  governed  by  article  163  C.  P. ;  2  N.  S^ 
374;  4  L.  240;  3  An.  637;  15  An.  346.     And  it  can  not  be  distinguished 


OPELOUSAS,  JUNE,  1873.  509 


Gantt  T.  Eaton  &  Bantow. 


Irom  the  case  of  Generes  i;.  SimoD,  21  Ad.  653,  which  followed  the  de- 
<i8ioD8  above  quoted,  all  of  which  maintained  the  jarisdiotion  of  the 
•coort  of  a  parish  where  the  property  was  sought  to  be  made  liable  in 
•a  hypothecary  action. 

He  contends  that  the  judgment  under  appeal  has  none  of  the  char- 
•acteristics  of  a  real  or  hypothecary  action ;  that  it  is  strictly  in  perso- 
nam, recognizing  the  existence  of  the  mortgage,  and  to  support  the 
proposition,  that,  under  such  circumstances,  the  defendant  must  be 
«ued  at  his  domicile,  he  refers  to  several  authorities.  We  do  not  con- 
test the  correctness  of  the  decisions  referred  to.  But  we  think  the 
learned  counsel  for  the  appellant  is  mistaken  in  his  conclusion  that  the 
Judgment  in  qucBtion  has  none  of  the  characteristics  of  an  hypothe- 
cary actiOD.  The  prayer  of  the  petition,  in  term8  is,  that  the  property 
described  be  declared  subject  to  the  mortgage,  and  that  it  be  sold  to 
satisfy  the  same. 

His  second  objection  is  that  the  judgment  was  rendered  for  more 
than  the  petition  claimed.  It  seems  to  be  conceded  that  credit 
was  not  given  in  the  judgment  of  $2000  paid  on  the  note  of  the 
^fteenth  February,  1871,  and  in  this  the  appellant  has  cause  to  com- 
plain. The  appellee  contends  that  he  has  entered  a  remittitur  for  this 
amount.  But  this  does  not  appear  iu  the  transcript  of  appeal,  and 
although  it  appears  by  a  document  attached  to  appellee's  answer  to  the 
appeal,  to  have  been  filed  in  the  Recorder's  office,  this  is  not  sufficient ; 
we  can  not  notice  it.  The  remittitur  should  have  been  entered  before 
the  judgment  was  signed,  and  should  have  appeared  in  the  transcript. 
Tills,  however,  is  no  ground,  for  the  reversal  of  the  judgment.  It  is  a 
good  ground  upon  which  to  reduce  it. 

He  next  contends  that  the  suit  was  prematurely  brought,  before  the 
<M>mplianct^  on  the  part  of  the  plaintiff  with  his  stipulations  in  the  act 
of  sale  as  to  the  last  installment  of  $10,000.  The  act  provides  that  the 
note  shall  not  be  due  and  payable  until  Gantt  shall  have  made  a  satis- 
factory title  to  a  certain  portion  of  the  property  sold  by  him  to  the 
defendants,  and  which  he  had  purchased  at  sheriff's  sale,  in  the  suit  of 
Bentley  i;.  McCamet,  and  the  mortgage  resulting  from  the  judgment 
of  Garland  v.  Ring  and  Gantt  should  have  been  removed.  There  was 
«rror  in  that  portion  of  the  judgment  which  ordered  the  property  to  be 
sold  on  a  term  of  credit  to  meet  this  payment.  The  amount  was  not 
due,  and  might  never  become  due.  But  this  defect  in  the  judgment 
may  be  corrected  here. 

It  is  further  contended  that  the  property  having  been  purchased  for 
planting  purposes,  the  partnership  was  an  ordinary  one,  and  that  the 
defendants  are  bound  jointly,  and  not  in  soUdo. 

Real  estate  purchased  by  commercial  partners,  does  not  make  the 
partners  commercial  partners  with  reference  to  the  estate  purchased ; 
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they  are  ordinary  partners.     Bat  while  the  partnership  may  be  an  ordi- 
nary one,  the  oblis^ations  of  the  partners  with  reference  to  the  parefaas^ 
of  the  estate  may  be  solidary.     Parties  may  bind  themselves  as  they 
see  fit,  and  as  they  bind  themselves  so  mast  they  be  held.      We  see  no 
reason  why  the  parchasers  of  property  can  not  bind  themselves  in 
solido  for  the  payment  of  the  price.    He  contends  that  the  act  of  sale 
does  not  stipulate  solidarity.     But  the  notes  do,  and  this  is  sufficient. 
He  contends  further  that  Barstow  had  no  right,  as  agent  of  John  Eaton  ^ 
to  stipulate  the  solidarity  of  his  obligation.     This  was  a  matter  of 
special  defense  which  he  should  have  set  up  in  answer  to  the  demand 
which  was  made  upon  him.    It  can  not  be  urged  as  error  to  a  judgment 
rendered  and  confined  by  default.     Neither  was  it  necessary,  as  is  con- 
tended, that  he  should  have  introduced  the  power  of  attorney  from. 
Eaton  to  Barstow  under  which  the  plantation  was  purchased.     The  act 
of  sale,  which  was  offered  in  evidence,  contained  the  recital  of  the 
power  of  attorney,  and  as  the  power  was  not  denied,  the  act  was  suffi- 
cient to  prove  what  it  related. 

The  last  ground  urged  for  a  reversal  of  the  judgment  is  that  the- 
plaintiff  failed  to  produce  the  last  note  of  $10,000,  which  he  alleges- 
he  had  in  his  possession,  and  on  which  the  judgment  ordered  the  saie- 
of  the  property.  The  answer  to  this  objection  is,  we  think,  that  suitr 
was  not  instituted  on  this  note,  and  that  the  property  is  not  ordered  to 
be  sold  to  pay  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the    District  Court  as  to  the  defendant    Barstow  be  affirmed.     It  is 
further    ordered  that  as  to  the  defendant  Eaton  it   be  amended  by 
reducing  the  judsrment  on  the  note  sued  on  two  thousand  dollars  in. 
addition  to  the  sums  already  credited  thereou ;   and  that  as  to  that 
part  of  the  judgment  which  decrees  the  sale  of  the  property  to  be  madeon« 
a  credit,  in  order  to  meet  the  payment  of  the  last  note  of  $10,000,  forming 
part  of  the  purchase  price,  that  it  be  amended  so  as  to  make  it  corre* 
spond  with  the  terms  of  the  sale,  to  wit:  until  the  plaintiff  shall  have 
made  a  satisfactory  title  to  the  sixty-eight  acres  of  land  purchased  by 
him  at  sheriff^s  sale,  in  the  suit  of  Bentley  v.  McCamet,  and  the  mort- 
gage resulting  from  the  judgment  of  Garland  v.  King  and  Q-antt  shall 
have  been  removed. 

It  is  further  ordered  that  as  between  the  plaintiff  and  appellee  and. 
Eaton,  the  costs  be  borne  by  the  appellee. 
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No.  805. 
Gborgb  W.  Banker  v.  Charles  Durand,  Jr.,  et  al. 

The  plea  of  presoription,  filed  by  the  administrator,  can  not  extend  its  benefits  to  the  heira 
of  age  and  the  widow.  As  to  the  sacoesaion  and  the  minors,  it  does— their  interest  bein^ 
in  the  snccession,  and  the  succession  being  represented  by  the  administrator,  whose 
daty  it  is  to  interpose  any  legal  defense  in  his  power  to  a  suit  in  wliich  the  succession 
he  represents  is  interested. 

Where  the  heirs  neither  expressly  nor  tacitly  have  accepted  unconditionally  the  succession 
of  their  ancestor,  but  where,  ou  the  contrary,  on  their  being  sued,  they  expressly  circum- 
scribed their  liability,  as  they  had  a  right  to  do,  to  the  value  of  tiieir  ancestor's  estate,  a 
judgment  which,  under  such  circumstances,  condemns  them  personally  is  erroneous. 

In  the  laws  of  the  United  States  or  proclamations  of  the  President  prohibiting,  during  the 
late  war,  any  intercourse  and  trade  between  persons  residing  within  the  Federal  and 
Confederate  lines,  there  is  nothing  which  could  prevent  a  French  citizen  from  acknowU 
edging  a  debt  and  agreeing  to  pay  it,  and  mortgaging  his  property  to  secure  its  payment. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St. 
Martin.  Train,  J.  J&<2t0ar<2 /Stmon,  for  plaintiff  aad  appellee.  J. 
J^.  Moutan  and  Z,  F.  FaurMt,  for  defendants  and  appellants. 

Morgan,  J.  Charles  Durand,  a  French  citizen,  died  in  the  parish 
of  St.  Martin  on  the  twenty -sixth  November,  1870.  He  left  a  widow 
and  several  children,  ot  whoin  several  were  minors  and  some  majors, 
and  one  was  an  absentee.  The  widow  notified  the  probate  court  of 
tlie  parish  of  St.  Martin  of  her  husband's  death,  and  prayed  to  be 
allowed  to  qualify  as  natural  tutrix  to  her  minor  children,  and  asked 
for  the  appointment  of  an  under  tutor.  Her  petition  was  granted,  and 
an  inventory  was  ordered  to  be  taken  of  the  succession  of  her  husband. 
Both  tutrix  and  the  under  tutrix  took  the  oath  required  by  law  on  the 
thirty-first  December,  1870.  The  inventory  was  taken  on  the  twen- 
tieth December,  1870.  Among  the  property  of  the  deceased.,  men- 
tioned in  the  inventory,  was  a  plantation  situate  in  the  parish  of  St. 
Martin. 

Banker,  the  plaintiff,  a  resident  of  the  parish  of  Orleans,  instituted 
proceedings  ina  exeeutiva  against  the  above  mentioned  property  on  the 
thirty-first  December,  1870,  claiming  to  be  the  owner  of  two  promis- 
sory notes,  drawn  by  Durand  to  his  own  order  and  by  (lim  indorsed, 
each  for  the  sum  of  $7500,  dated  New  Orleans,  third  May,  1862,  and 
payable  respectively  on  the  third  July,  1863,  and  on  the  first  May, 
1864,  with  interest  at  eight  per  cent,  per  annum  from  maturity  till 
paid,  to  secure  the  payment  of  which,  together  with  counsel's  fees  at 
the  rate  of  five  per  cent.,  he  mortgaged  the  property  referred  to.  He 
prayed  for  an  order  of  seimre  and  sale  against  tlie  property  for  the 
amount  alleged  to  be  due  on  said  note  at  the  time  the  suit  was  insti- 
tal(6d.  He  cited  the  heirs  of  age  residing  in  the  State  personally,  the  one 
residing  abroad  throu|^  a  curator,  and  the  minors  through  their  tutrix. 

Subseqoantly,  to  wit:  on  the  thirteenth  March,  1871,  he  changed  his 
proceedings  from  the  via  mceeuUva  to  the  via  ordifuuriat  and  the  same 
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parties  were  again  proceeded  against,  as  widow,  tatriz  and  heirs,  and 
again  cited  in  the  manner  prescribed  by  law.  The  widow  and  tatrix 
filed  a  general  denial.  The  heirs  of  age  denied  any  indebtedness,  and 
farther  denied  that  they  could  be  made  responsible  for  their  ancestor's 
•debts,  whose  saocession  they,  in  their  answer,  accepted  only  with 
benefit  of  inventory.    This  answer  was  filed  on  thirteenth  April,  1871. 

Subsequent  to  these  proceedings,  an  administrator  was  appointed  to 
the  succession  of  Durand.  He  appeared  in  the  suit,  and  pleaded  the 
prescription  of  five  years.  The  other  defendants  do  not  make  the  plea. 
As  regards  the  heirs  of  age  and  the  widow,  the  plea  can  not  extend  its 
benefits  to  them.  As  to  the  succession  and  the  minors,  it  does,  their 
interest  being  in  the  succession,  and  the  succession  being  represented 
by  an  administrator — ^for  it  will  be  observed  that  the  widow  did  not 
ask  to  administer  the  succession  of  her  deceased  husband  as  natural 
tutrix  to  her  minor  children;  she  merely  asked  to  be  confirmed  as 
their  natural  tutrix,  and,  as  tutrix,  to  cause  an  inventory  of  the  prop- 
•erty  left  by  her  deceased  husband  to  be  taken.  The  administrator 
was  qualified  only  a  short  time  before  the  plea  of  prescription  was 
filed;  and,  in  his  brief,  counsel  for  appellee  doubts  **  that  an  adminis- 
trator, made  so  only  two  days  before  the  judgment  was  signed,  not 
a  party  therefore  to  the  suit,  without  interest  in  the  suit,  can  be 
allowed  to  come  in  by  appeal  to  urge  such  defense.'^  We  think  differ- 
•ently.  The  administrator  could  make  no  appearance  until  he  was 
duly  qualified,  and,  when  qualified,  it  was  his  duty  to  interpose  any 
•defense  to  a  suit  in  which  the  succession  he  represented  was  submitted, 
which  the  law  placed  in  his  hands  ;  and  as,  by  the  law,  he  could  have 
filed  the  plea  in  this  Court  at  any  time  before  the  case  was  instituted, 
we  do  not  see  how  he  could  have  been  deprived  of  the  right  of  filing 
the  plea  before  any  judgment  had  been  rendered  in  the  court  of  di€ 
first  instance,  even  if  his  right  to  do  so  had  been  contested,  which  we 
do  not  find  from  the  record  was  done. 

As  we  have  heretofore  seen,  the  notes  sued  on  fell  due  respectively 
on  the  first  July,  1863,  and  first  May,  1864.  On  one  of  the  notes,  a 
payment  is  alleged  to  have  been  made  on  the  twentieth  November, 
1865 ;  on  the  second,  a  payment  is  alleged  to  have  been  made  on  the 
twenty-sixth  March,  1869.  The  demand  is  for  the  balance  due  on  tJie 
notes. 

_  •  

In  our  opinion  the  letter  of  Durand  of  the  seventeenth  December, 
1866,  to  North,  Duthil  &  Co.,  and  his  letter  to  G.  W.  Banker,  Jr.,  of 
twenty-fourth  December,  1867,  are  acknowledgments  of  the  debt,  and 
take  the  case  out  of  prescription.  In  the  first  letter,  after  expressing 
his  disappointment  at  the  result  of  his  crop,  he  says:  "  Done  je  me 
trouve  dans  Pimpossibilit^  de  payer  cette  ann6e  les  $7500  que  je  dois 
k  M.  Duthil      J'ai  sujet  dVsp^rer  que  je  serai  plus  henreux  dans  le 
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prodnit  de  ma  r^colte  prochaine.  Ainsi,  mea  chers  Messieara,  je  yous 
prie  de  m'accorder  no  an,  en  vons  payant  les  int^r^ts  k  I'^h^anoe  de 
•cette  dette.  Avec  I'espoir  qae  vons  adh^rez  h  ma  demande,  et  cooflant 
dans  lea  bonnes  dispositions  d'anciens  amis,  Dnthil,  je  snis,"  etc.  This 
was  an  acknowledgment  of  the  debt,  a  confession  of  his  iDability  to 
pay,  the  expression  of  a  hope  that  he  wonld  be  able  to  pay  the  follow- 
ing year,  a  promise  to  pay  the  interest,  and  a  request  for  indalgence. 

The  same  may  be  said  with  regard  to  his  letter  to  Messrs.  Qt.  W. 
Banker  &  Co.  of  the  twenty-sixth  December,  1867.  He  says :  *^  Votre 
lettre  du  seizi^me  courant,  m'est  parvenue  hier,  par  laquelle  vous  me 
<demandez  les  paiements  de  mes  billets  $7,500.  Je  n'al,  comme  tont 
notre  pays,  fait  aucan  revenu  cette  ann6e  par  rapport  k  Pinondation 
ponr  nne  partie  des  mes  caones,  et  le  ravage  des  chenilles  dans 
tnon  cotton.  II  faut  qne  je  sois  ici  par  le  premier  de  Janvier  prochain, 
ponr  r^gler  avec  mes  affranchis,  et  renoaveler  lears  oontrats  ponr  la 
prochaine  ann^e,  la  qaelle  doit  me  prodnire  andessns  de  trois  cents 
boncands  de  sncre.  •  «  •  •  Aussitot  ces  tribulations  termin^es, 
Je  descendrai  en  villci  ce  qui  arrivera  dans  les  premiers  jours  de 
Janvier  prochain  ;  et  1^  je  ferai  tout  mon  possible  pour  r^pondre  k 
votre  demande.*' 

It  is  contended  that,  in  the  first  letter,  mention  is  made  of  a  debt  due  to 
Dathily  and  it  is  suggested  that  it  is  not  the  debt  due  to  Duthil  which 
IS  sought  to  be  enforced.  But  this  is  explained  by  the  testimony, 
received  without  objection,  by  which  it  appears  that  the  notes,  sned 
on  originally,  belonged  to  Dupasseur ;  that  they  were,  by  him,  trans- 
ferred to  North,  Duthil  &  Co.,  and  by  them  transferred  to  Banker. 

The  plea  of  prescription  can  not  prevail. 

The  next  objection  is,  that  Mrs.  Durand,  when  cited  as  tutrix  of  her 
minor  children,  had  not  been  legally  confirmed  in  their  tutorship. 

In  this,  there  is  error.  The  suit  via  executiva  was  instituted  on  the 
thirty-first  December,  1870.  On  the  same  day  the  tntrix  qualified. 
*rhis  was  sufficient.  But  long  after,  when  the  proceeding  was  changed 
to  the  via  ordinariaf  she  was  again  cited.  This  was  done  after  she  had 
taken  her  oath. 

The  next  defense  is  that  heirs,  under  benefit  of  inventory,  can  not 
be  held  responsible,  personally,  for  the  debts  of  a  succession.  To  a 
certain  extent  this  is  true.  Heirs  are  not  responsible,  beyond  the 
amount  of  the  property  which  they  inherit,  for  the  debts  of  their  ances- 
tor, provided  they  accept  with  the  benefit  of  inventory.  They  may 
renounce.  They  may  accept  purely  and  simply;  they  may  accept 
anoonditionally,  and  this  they  may  do  at  any  time,  unless  tiiey  have 
done  some  act  which  precludes  them;  and  this  tacitly  when  they 
do  some  act  which  necessarily  supposes  their  intention  to  accept,  and 
vhich  they  wonld  have  no  right  to  do  but  in  their  quality  as  heirs. 
33 
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They  accept  expressly  when  they  assume  the  quality  of  heir  Id  an 
Tinqaalified  manner,  in  some  aathentic  or  private  instrument,  or  id 
some  judicial  proceeding. 

In  the  case  at  bar,  neither  expressly  nor  tacitly  have  the  heiis 
accepted,  unconditionally,  the  sucoession  of  their  ancestor.  On  the 
contrary,  when  sued,  ihey  expressly  circumscribe  their  liability,  as 
they  had  the  ri^ht  to  do,  to  the  value  of  their  ancestor's  estate.  The 
judgment,  therefore,  which  condemns  them  personally,  is  erroneous. 

The  last  objection  is,  that  the  contract  between  Dnrand  and  Dapu^ 
seur,  on  which  plaintiff's  claim  refits,  was  entered  into  in  disregard  ef 
the  laws  and  proclamations  prohibiting,  during  the  late  war,  any  inter- 
course and  trade  between  persons  residing  within  the  Federal  and 
Confederate  lines. 

The  debt  was  created  on  the  third  May,  1862,  at  New  Orleans.  The 
debtor,  ut  least,  was  a  citizen  of  France,  and  we  know  of  no  law  of  the 
United  States  or  proclamation  of  the  President,  which^  at  that,  or  any 
other  time,  prohibited  a  French  citizen  from  acknowledging  a  debt, 
and  agreeing  to  pay  it,  and  mortgaging  his  property  to  secure  its 
payment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgrueDtof 
the  district  court  be  so  amended  as  to  limit  the  liability  of  the  heirs  of 
Durand  to  the  value  of  the  estate  of  Charles  Durand ;  and  that,  as  thm 
amended,  the  judgment  be  affirmed  ;  the  costs  in  the  court  below  tobe 
paid  by  appellants ;    the  costs  here  to  be  paid  by  appellee. 

Rehearing  refused. 


No.  802. 
Fanny  E.  Lemoine,  Wife,  v,  James  Powers. 

The  remaining  portion  of  tho  unpaid  price  of  community  property  Jicquired  during  rainiig^ 
is  a  community  debt,  and  this  debt  is  secured  by  the  vendor's  privilege.  Where  tUi 
privilege  existed  anterior  to  the  wife's  tacit  mortgage,  which  commenced  only  from  tta 
time  her  husband  became  her  debtor,  it  can  not  ot  course  be  controlled  by  it^ 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  SL 
Landry  TJiomas  H.  Lewis,  acting  judge.  Henri/  L.  Garland^iiS 
plaintiff  and  appellant.  J.  J.  Morgan,  for  defendant  and  appellee. 
Joseph  M,  Moore,  for  warrantor. 

Morgan,  J.  Plaintitf  alleges  that  on  the  twenty-fifth  August, 
1865,  her  husband  received  $1000,  and  on  the  thirtieth  Angoat 
$-1212  56,  in  all  $5212  56;  all  of  which  was  money  belonging  to  her. 
That  she  obtained  judgment  against  her  husband  for  this  sum,  a  great 
part  of  which  remains  unsatisfied. 

She  brings  suit  against  the  defendant,  alleging  that  be  holds  prop- 
erty upon  which  she  has  n  tacit  mortgage,  recorded  in  accordant 
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n^th  the  requirements  of  the  law,  for  the  restitution  of  this  debt  due 
her  by  her  husband. 

Daring  their  marriage  (twenty-eighth  January,  1857,)  plaintiff's 
husband  purchased  a  plantation  from  Taylor,  in  part  payment  of 
"which  he  gave  his  promissory  notes  secured  by  mortgage  and  vendor's 
privilege  on  the  property  sold.  The  notes  were  not  paid  at  maturity. 
They  were  sued  upon;  judgment  was  rendered  against  him;  the 
property  mortgaged  was  sohl  in  satisfaction  thereof  by  the  sheriff, 
and  was  purchased  by  Donnell;  D«>unell  sold  to  Powers. 

The  property  was  acquired  during  marriage;  it  was  therefore  com- 
mnnity  property.  The  remaiuing  portion  of  the  unpaid  price  was  a 
community  debt.  This  debt  was  secured  by  the  vendor's  privilege; 
this  privilege  existed  anterior  to  the  wile's  tacit  mortgage,  which 
commenced  only  from  the  time  her  husband  became  her  debtor,  and 
can  not  be  controlled  by  it. 

The  judgment  appealed  from  is  correct.  It  is  therefore  affirmed, 
with  costs. 


No.  811. 

Elizabkth  McWaters,  Wife,  et  al.  v.  Arpha  M.  Smith,  et  al.  25 


JL  lodgmtint  can,  of  course,  he,  euforced  pending  a  devolutive  appeal,  and  the  reversal  of  tbe 

jadgintnit  in  nn  raanaer  impairs  a  sale  in^de  under  the  execution,  but  the  right  of  the 

snccessfnl  appellant  is  against  the  proceeds, 
wnen,  on  the  rendition  of  a  judgment,  or  immediately  thereafter,  an  order  for  a  devolutive 

appeal  is  obtained,  the  party  obtaining  it  is  not  bound  to  give  the  bond  immediately  in 

order  to  preserve  hi-t  right  to  said  appeal. 
A  devolutive  appeal  may  be  taken  at  any  time  within  ^welve  months,  and  this  right  is  in  do 

manner  affected  by  any  disposition  the  judgment  creditor  may  choose  to  make  of  his 

judgment. 
If  a  sale  should  take  place  pending  a  devolutive  appeal,  and  said  appeal  taken  within  twelve 

months,  it  is  considered  pending  from  the  time  when  the  judgment  was  rendered. 
The  judgment  can  not  have  effect  on  the  thing  sold,  but  operates  on  the  proceeds.    The 

plaintiff  ih  entitled  to  the  amount  of  the  difference  between  the  proceeds  of  tlie  Hale  of 

her  property  pending  the  appeal  and  the  amount  of  the  final  judgment  oblained. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
TrairhfJ,  DoneUou  Caffery,  for  plaintiffs  and  appellants.  F.  Gates 
and  B.  N.  McMillanf  for  defendants  and  appellees. 

Wylt,  J.  On  third  November,  1866,  Mrs.  Arpha  M.  Smith  obtained 
judgment  in  the  district  court  against  the  plaintiff,  Mrs.  McWaters,  for 
$20,872  32,  with  a  recognition  of  a  mortgage  on  the  land  described  in 
the  petition. 

From  this  judgment  a  devolutive  appeal  was  taken.  This  Court 
reversed  the  judgment,  and  remanded  the  case  for  new  trial,  with 
certain  instructions.  At  the  trial  on  the  remandment  Mrs.  Smith  only 
had  judgment  against  Mrs.  Mo  Waters  for  about  $4205. 
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In  the  meantime,  that  is  to  say,  between  the  time  of  the  reoditdoo  of 
the  first  judgment  by  the  district  court  and  the  time  of  its  reversal  br 
this  court,  Mrs.  Smith  caused  execution  to  be  issued  ou  the  jadgmeat 
which  she  had  against  Mrs.  Mc Waters,  and  purchased  thereunder  the 
plantation  hypothecated  and  against  which  the  foreclosure  of  the  mort- 
gage was  ordered,  bidding  therefor  $21,050,  which  sum  was  credited 
on  the  ex;ecution. 

Subsequently,  to  wit :  on  the  tenth  day  of  June,  1870,  Mrs.  Smith, 
by  notarial  act,  transferred  this  property  to  her  son-in-law,  William 
W.  Johnson,  for  $10,000,  stated  in  the  act  to  be  cash,  and  $2500  on 
credit,  evidenced  by  two  notes  executed  by  the  purchaser. 

After  judgment  in  the  district  court  on  the  remandment,  wherein  the 
claim  of  Mrs.  Smith  was  reduced  from  $20,872  32  to  $4205  32,  Mrs. 
McWaters  brought  this  suit  to  recover  from  her  $15,055  51,  the  diifer- 
ence  between  the  amount  of  her  bid  for  the  property  and  the  amoont 
subsequently  ascertained  to  be  due  her.  She  also  sued  to  annul  the 
sale  to  Johnson  on  the  grounds  of  simulation  and  fraud,  claiming  a 
vendor's  privilege  on  the  property  in  controversy. 

The  court  dismissed  the  suit,  and  the  plaintiff,  Mrs.  McWaters, 
appeals. 

Of  course  a  judgment  can  be  enforced  pending  a  devolutive  appeal, 
and  the  reversal  of  the  judgment  in  no  manner  impairs  the  sale  made 
under  the  execution;  but  the  right  of  the  successful  appellant  is 
against  the  proceeds. 

Therefore  Mrs.  McWaters  may  demand  the  proceeds  of  the  sale  d 
her  property  (beyond  the  amount  subsequently  ascertained  to  be  due] 
which  was  sold  pen  din  jr  her  devolutive  appeal.  But  Mrs.  Smith  con- 
tends that,  as  Mrs.  McWaters  had  not  completed  her  devolutive  appeal 
by  giving  bond  till  after  the  adjudication  of  the  property  to  hetsdf 
under  her  judgment,  there  was  no  appeal  pending  at  the  time  of  the 
sale;  that  the  judgment  was  acquiesced  in,  and  therefore  resjudkata. 
Consequently  she  is  precluded  from  recovering  the  amount  claimed. 
This  is  a  fallacy. 

When  the  judgment  was  rendered,  or  immediately  thereafter,  Mra. 
McWaters  obtained  an  order  for  a  devolutive  appeal.  She  was  not 
bound  to  give  the  bond  immediately,  in  order  to  preserve  her  right  to 
a  devolutive  appeal.  A  devolutive  appeal  may  be  taken  at  any  time 
within  twelve  months,  and  this  right  is  in  no  manner  affected  hr 
any  disposition  the  judgment  creditor  may  choose  to  make  of  hit 
judgment. 

The  judgment  of  the  Supreme  Court  is  only  such  judgment  as  the 
inferior  court  should  have  rendered,  and  it  determines  the  rights  of 
the  parties  as  they  stood  at  the  time  the  suit  was  instituted. 

If  a  sale  should  take  place  pending  a  devolutive  appeal,  and  if  taken 
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within  twelve  months,  it  is  considered  pending  from  the  time  the  judg- 
ment was  rendered,  the  judgment  can  not  have  effect  upon  the  thing 
sold,  bnt  only  on  the  proceeds — the  plaintiff  in  execution  will  be  liable 
to  the  successful  appellant  for  tbe  amount  of  the  proceeds. 

The  plaintiff  is  entitled  to  a  judgment  against  the  defendant,  Mrs. 
Smith,  for  $15,055  51,  the  amount  of  the  differeuce  between  the  pro- 
ceeds of  the  sale  of  her  property  pending  the  appeal  and  the  amount 
of  the  final  judgment  obtained  by  Mrs.  Smith. 

It  is  useless  to  inquire  whether  this  debt  is  secured  by  a  vendor's 
privilege,  as  ic  would  be  without  effect  as  to  third  parties  for  want  of 
registry;  and,  therefore,  this  question  may  be  laid  out  of  view,  until 
it  is  ascertained  whether  the  sale  of  the  property  to  Johnson  by  Mrs. 
Smith  is  valid. 

This  sale  is  now  attacked  on  the  grounds  of  simulation  and  fraud. 
An  examination  of  the  evidence  satisfies  us  that  there  was  neither 
simulation  nor  fraud. 

It  is  proved  that  the  $10,000,  acknowledged  in  the  deed  as  cash  paid, 
was  really  the  amount,  in  part,  ot  a  debt  due  the  wife  of  William  W. 
Johnson  by  Mrs.  Smith;  and  that  the  latter  received,  in  lieu  of  the 
cash,  the  receipt  of  Mrs.  Johnson  for  said  amount.  For  the  balance  of 
the  price,  Johnson  executed  his  notes  for  $2500. 

So  far  as  concerned  Mrs.  Smith,  this  receipt  of  her  creditor,  tendered 
by  Johnson,  was  equivalent  to  cash.  It  is  just  as  valid  as  if  Johnson 
had  paid  over  to  her  in  cash  the  $10,000  and  she  had  returned  it  to 
him  in  payment  of  her  indebtedness  to  the  wife  of  Johnson,  which  he 
ha<i  tiie  right  to  collect.  The  sale  to  Johnson  was  virtually  for  $10,000 
cash  and  $2500  on  credit,  evidenced  by  his  notes;  and  the  whole  trans- 
action was  undoubtedly  made  in  good  faith  by  all  parties.  We  con- 
clude, therefore,  that  the  sale  was  valid,  and  that  plaintiff  must  fail  in 
tills  part  of  her  demand. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua,  dis- 
missing plaintiff's  demand,  be  annulled;  and  it  is  now  ordered  that 
plaintiff,  Mrs.  MoWaters,  recover  judgment  against  the  defendants 
Mrs.  Smith,  for  fifteen  thousand  and  fifty-five  dollars  and  fifty-one 
cents,  with  legal  interest  thereon  from  the  fifth  January,  1867,  and  all 
costs. 

It  is  further  ordered  that  the  revocatory  demand  against  William. 
W.  Johnson  be  rejected,  and  there  be  judgment  quieting,  his  title. 

Behearing  refused. 
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No.    810. 

25   518 
^10    757  M.   T.   aORDY  V.  P.    A.  VeAZEY. 

Where  plaintiff  excepted  to  the  ruling  of  the  court  a  qua  which  permitted  the  defendant  to 
establiah  by  witnesses  the  value  of  certain  items  of  tJie  work  sued  on  by  plaintiC  co  the 
ground  that  plaintiff  having  sued  for  the  value  of  the  work  as  a  whole,  without  aettiB| 
any  specific  value  on  its  separate  items,  and  the  defendant  having  subetantiaUy  acoqited 
in  his  answer  the  issue  presented,  the  testimony  offered  was  not  confined  to  said  iane; 

Held— That  the  exception  was  not  well  founded.  The  sum  total  of  the  bill  raed  on  bsBf 
composed  of  various  items,  it  was  competent  for  the  defendant  to  show  by  witneiaea  tha 
separate  value  of  each  of  the  items  which  made  up  the  aggregate  work  in  order  that  tte 
eorreotness  of  the  general  charge  might  be  properly  arrived  at. 

A  party  for  whom  work  has  been  done  on  a  certain  building  is  not  barred  firam  affiaring  any 
proof  of  damage  on  account  of  the  unskillfnlness  of  the  work  because  of  his  laviat 
taken  possession  of  the  boilding. 

The  testimony  of  a  witness  to  establish  that  plaintift  had,  before  the  instltnting  of  Usaai^ 
presented  to  the  defendant  a  bill  in  which  he  charged  less  for  his  work  than  tlie  amoo^ 
for  which  he  has  sued,  was  properly  received. 

APPEAL  from  the  Third  Judicial  District  Conrt,  pariah  of  Iberii. 
Train,  J.     Caffery  &  Foster,  and  L.  H.  Montanye,  for  plaintiff  and 
appellaut.    Joseph  A.  Breaux,  for  defendant  and  appellee. 

Morgan,  J.  Plaintiff  took  his  bill  of  exception  to  the  rnliog  of  tbe 
eourt  wliich  permitted  the  defendant  to  establish  by  witneeaes  tbe 
Talne  of  certain  items  of  the  work  sued  for  by  plaintiff  on  the  gionnd 
that  having  sued  for  the  value  of  the  work  as  a  whole,  without  settiDg 
any  specific  value  on  the  separate  items  of  the  work,  and  the  defend- 
ant having  substantially  accepted  in  his  answer  the  issue  presented, 
the  testimony  offered  was  not  confined  to  the  issue,  but  was  calculated 
to  tak<'  him  (plaintiff)  by  surprise. 

If  tJie  testimony  offered  could  have  the  effect  of  taking  plaintiff  bj 
surprise,  this  might  have  been  aground  for  applying  for  a  cootinnanoe^ 
but  it  was  no  ground  upon  which  the  reception  of  the  testimony  could 
be  successfully  objected  to.  The  sum  total  of  the  bill  siuhI  on  is  com- 
posed of  various  items.  It  was  competent  for  the  defendant  to  show, 
by  witnesses,  the  separate  value  of  each  of  the  items  which  niuJe  np 
the  aggregate  work  in  order  that  the  correctness  of  (he  general  cbaige 
might  be  properly  arrived  at.  The  testimony  was,  therefore,  properly 
admitted. 

The  second  exception  to  the  ruling  of  the  court  is  to  the  receptieo  of 
testimony  on  behalf  of  the  defendant  to  show  damages  which  be 
claimed  to  have  sustained  on  account  of  the  unskillfulness  of  plain- 
tiff 's  work.  The  objection  was  that  the  defendant  was  barred  from 
offering  any  proof  of  damage  after  having  taken  possession  of  the 
building.  We  do  not  see  why  the  defendant  should  be  debarred  from 
defendin'g  himself  against  what  he  considers  an  extravagant  demand 
for  repairs  done  to  his  property,  simply  because  he  took  possession  of 
it.  He  may  have  been  unaware  of  the  unskillful  workmanship  of  bit 
employe  until  after  he  had  taken  possession  of  his  propurty.    He  may 
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bave  been,  by  necessity,  forced  to  take  possession  of  his  property, 
whether  the  repairs  were  properly  done  or  not.  The  evidence  was 
properly  received. 

The  third  exception  to  the  raling  of  the  court  was  to  his  admitting 
the  testimony  of  a  witness  to  establish  that  plaintiff  had,  before  the 
institution  of  this  suit,  presented  to  the  defendant  a  bill  in  which  he 
charged  less  for  his  work  than  the  amouot  for  which  he  has  sued. 
The  raling  was  correct.  We  do  not  see  why  a  defendant  who  is 
aued  for  the  valae  of  work  done  on  his  property  should  not  be  ena- 
Vled  to  show  by  the  plaintiff  what  value  he  placed  upon  the  work 
immediately  after  it  was  completed.  Neither  do  we  know  any  l:iw  or 
see  any  reason  why  a  man  who  presents  a  bill  for  the  value  of  work 
done  should  be  allowed,  because  tlie  bill  is  not  paid,  to  sue  for  a  larger 
sum  than  the  amount  originally  claimed.  There  would  be  some  author- 
ity for  this  in  case  the  stipulation  was  that  the  work  should  be  paid 
for  the  moment  it  was  completed — the  cash  might  be  an  inducement 
for  a  diminution  of  price,  for  he  who  pays  later,  pays  less.  But  there 
seems  to  have  been  no  stipulation  in  this  regard  between  the  parties 
to  this  suit. 

The  fourth  exception  is  to  the  time  when  the  judgment  was  signed. 
But  this  exception  is  not  referred  to  in  appellee's  brief,  and,  we  pre- 
sume, as  it  has  nothing  to  stand  upon,  that  it  is  abandoned. 

On  the  Merits. 

Plaintiff  contracted  to  do  certain  work  for  the  defendant  for  $650. 
IHe  also  contracted  to  do  certain  other  vrork  for  which  he  was  to  receive 
BO  stipulated  price  for  which  he  charges  $1350,  making  his  whole  bill 
#2000.     He  has  received  $1 159  25,  and  ho  sues  for  the  balance,  $340  75. 

The  defense  is  that  the  work  was  not  worth  the  sum  charged,  and 
•that  it  was  not  done  in  a  workmaolike  manner. 

The  plaintiff  and  his  witnesses  (who  were  his  journeymen)  all  swear 

•that  the  work  was  done^  that  it  was  done  in  a  workmanlike  manner, 
•and  chat  it  was  worth  the  price  charged. 

The  defendant  and  his  witnesses  swear  that  the  work  was  not  done 
ID  a  workmanlike  manner,  and  that  it  is  not  worth  the  sum  charged. 
'They  say  that  the  root  leaked  and  the  work  was  not  well  done. 
^Plaintiff  says  that  the  slates  were  not  good,  and  that  the  lumber  upon 
'Which  they  were  placed,  as  well  as  the  lumber  used  in  other  work  done 
by  him,  was  green  and  liable  to  shrink,  and  that  the  leak  in  the  roof 
18  attributable  to  the  shrinkage  and  to  the  breakage  of  the  slates 
caused  by  bricks  and  shells  having  been  thrown  upon  them. 

Defendant  and  his  witnesses  say  the  leak  was  caused  by  the  unwork- 
manlike manner  in  which  the  slates  were  put  on ;  and  that  most  of  the 
umber  was  selected  by  plaintiff. 
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In  short,  as  is  osoal  in  sach  oases,  each  party  and  his  witnesses 
swear  directly  contrary  to  the  other.  Under  sach  circumstances,  it  is 
impossible  to  do  absolute  justice  between  the  parties.  Both  complain 
of  the  judgment  of  the  district  court,  and  both  may,  perhaps,  suffer. 
But  if  they  do,  it  is  their  own  fault.  Their  troubles  would  not  have 
been  difficult  to  arrange  had  they  made  a  contract  for  the  whole  of  the 
work,  as  they  did  for  a  portion  of  it. 

On  the  whole,  we  see  no  reason  to  distrust  the  judgment,  in  ao  far 
as  relates  to  the  value  of  the  work.  There  is,  however,  error  in  the 
judgment,  which  neglects  to  give  a  privilege  on  the  building  upon 
which  the  work  was  done,  and,  in  this  regard,  it  must  be  amended. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  amended,  and  that  the  plaintiff  be  decreed  to 
have  a  privilege  upon  the  building  upon  which  the  repairs  were  made 
for  theamountof  the  judgment  rendered  in  plaintiff's  favor;  and  that^ 
thus  amended,  it  be  affirmed }  appellees  to  pay  the  cost  in  both  courts* 


No.  814. 
Elias  Lindstrum  V,  Elijah  Ewing,  Administrator. 

Where  in  an  actioii  to  annal  a  Judgment  obtained  by  defendant  aeainat  the  plaintiir  en  m 
promissory  note,  which  judgment  was  affirmed  on  appeal  to  this  coort  in  1M9,  it  appears 
that  the  consideration  of  the  note  was  the  price  of  a  slave  purchased  on  the  tenth  of 
October,  1861,  this  is  sufficient  ground  for  setting  aside  the  judgment  which  Is  sought  ts 
be  annulled. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion,  McuUm,  J.     M.  E,  Oirard,   for  plaintiff   and    appellee. 
Breaux  df  King^  for  defendant  and  appellant. 

Taliaferro.  J.  This  is  an  action  to  annul  a  judgment  obtained  by 
defendant  against  the  plaintiff  in  a  Auit  numbered  854  of  the  docket  of 
the  District  Court,  for  the  parish  of  Vermilion.  This  judgment  waa 
affirmed  on  appeal  to  this  court,  in  September,  1869.  See  21  An  68^1. 
The  ground  alleged  for  annulling  the  judgment  is,  that  it  was  obtained 
and  based  upon  a  promissory  note,  signed  by  the  plainciff  as  snrety  of 
one  Todd;  the  consideration  of  the  note  being  the  price  of  a  slare 
purchased  by  Todd  at  the  the  probate  sale  of  the  succession  of  Alex- 
ander McDonald,  in  October,  1861.  There  was  judgment  in  favor  of 
the  plaintiff,  annulling  the  judgment  in  the  suit  numbered  854,  El^jahi 
Ewing,  administrator  v.  G.  W.  Rool  et  al.  The  defendant  appeals^ 
The  defendant  filed  several  peremptory  exceptions  in  bar  of  (he- 
plaintiff's  right  to  recover.  It  will  be  necessary  to  consider  only  twoi 
of  these — 

"That  the  judgment  sought  to  be  annulled  is  res /iMlMalei  and  the 
action  of  nullity  can  not  be  maintained  to  avoid  the  same  upon  fisets 
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and  allegations,  which  were  known  to  plaintiff,  and  ought  to  have  been 
pleaded  before  jadgment." 

''That  if  the  judgment  sought  to  be  annulled  had  been  obtained  by 
fraud  and  ill-practices,  as  intimated  in  the  plaiotiff^s  petition,  still,  the 
action  of  nullity  can  not  be  maintained  on  that  ground,  because  if  any 
sach  fraud  or  ill-practice  ever  existed  it  was  discovered  more  than  one 
year  prior  to  the  institution  of  this  suit,  and  the  suit  is  barred  by  the 
prescription  of  one  year." 

The  record  shows  that  the  judgment  sought  to  be  annulled  was 
rendered  in  April,  1866,  and  before  the  nullity  of  contracts  founded 
npon  slave  considerations  had  been  declared  by  the  courts  of  this  State. 
That  defense  could  not  h  ive  been  known  to  the  plaintiff  here  when 
defendaat  in  the  action  resulting  in  the  judgment  he  now  seeks  to 
annul.  The  plaintiff  bases  his  action  mainly  on  the  ground  of  the 
illegality  of  contracts,  where  the  consideration  was  the  price  of  slaves. 
The  prescription  of  one  year  is  not  applicable.  On  the  merits  the 
plaintiff  has  fully  made  out  his  case.  He  shows  clearly,  as  alleged  in 
his  petition,  that  he  became  a  surety  of  Todd,  on  a  note  given  by  him 
for  the  price  of  a  slave  named  Sarah,  purchased  by  Todd,  at  the  probate 
sale  of  the  estate  of  Alexander  McDonald,  on  the  tenth  of  October, 
1861.  That  he  was  sued  upon  that  note,  and  that  the  judgment  he  now 
seeks  to  annul  was  rendered  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs.  Wainwright  v.  Bridges,  19 
An.  234,  and  many  decisions  subsequently  rendered  of  the  same  pur- 
port. 


No.  601. 
Honors  Dbjkan,  Tutor,  v,  Jacques  Arnaud. 

Judgment  was  rendered  in  this  case  on  the  fifteenth  of  January,  1861,  decreeing  that  the 
defendant  deliver  ap  a  slave  to  De  sold  in  satisfaction  of  the  plaintifTs  claim,  |8S1,  with 
interest,  or  in  default  thereof  to  pay  the  said  sam  and  interest. 

It  is  clear  that  there  can  be  no  recovery  in  this  case,  the  plaintiff  having  set  out  by  endeavor- 
ing to  enforce  a  mortgage  against  a  slave  who  has  since  become  ftee.  The  parties  called 
in  warranty  to  make  good  the  title  to  the  slave  are  no  longer  bound. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  St. 
Landry.    Martel^  J.    Dupr4  <£*  Garland,  tor  plaintiff  and  appellee.. 
Bwayze  dc  Moore,  Lewis  dt  Forter,  E.  Mouion,  for  defendant. 

Taliaferro,  J.  In  April,  1859,  the  plaintiff  in  his  capacity  oi' 
tutor  to  the  minor  children  of  Eugene  Bercier,  deceased,  instituted 
•ait  against  the  defendant  to  enforce  the  tacit  mortgage  derived  to  the 
minors  from  their  mother,  against  a  certain  slave  named  Yalsin,  then 
owned  by  and  in  possession  of  the  defendant.  The  defendant  answered 
by  general  denial  averring  that  he  purchased  the  slave  at  a  sheriff's 
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sale  made  od  the  seventli  of  August,  1852,  at  the  snit  of  one  Joseph 
Oradenego  against  EageDe  Bercier,  father  of  the  minors,  herein  repre- 
sented by  the  plaintiff.  He  alleged  that  the  pretended  jadgment  of 
separation  of  property  between  the  father  and  mother  of  the  minors, 
•(according  to  the  latter  a  tacit  mortgage),  in  virtue  of  which  tiie 
plaintiff  was  proceeding  against  him,  was  collusive  and  fraudulent. 
He  prayed  that  Gradenego,  the  seizing  creditor,  and  Louis  Lastrappe, 
^administrator  of  the  estate  of  Eugene  Bercier,  deceased,  the  seised 
debtor,  be  called  in  warranty ;  and  he  subsequently  called  in  Yalery 
Meyer,  alleging  that  he  was  bound  in  solido  with  Eugene  Berder  in 
•the  judgment  obtained  against  the  latter  by  G-radenego. 

The  judgment  rendered  on  the  fifteenth  of  January,  1861,  decreed 
that  the  defendant  deliver  up  the  slave  to  be  sold  in  satisfaction  of  ibe 
plaintiff's  claim  ($821)  with  interest,  or  in  default  thereof,  to  pay  the 
said  sum  and  interest.  Judgment  was  also  rendered  over  in  favor  of 
the  defendant  against  his  warrantors,  Yalery  Meyer,  and  Lastroppe, 
administrator  of  the  estate  of  Eugene  Bercier.  From  this  judgment 
Talery  Meyer  alone  appealed.  It  is  clear  there  can  be  no  recovery  in 
this  case.  The  plaintiff  set  out  by  endeavoring  to  enforce  a  mortgage 
against  a  slave  who  has  since  become  free.  The  parties  called  io 
warranty  to  make  good  the  title  to  tlie  slave  are  no  longer  bound. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  this  suit  be 
dismissed  at  plaintiff's  costs. 
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No.  804. 
The  State  of  Louisiana  v.  Angelas  Prudhomme,  et  als. 

It  makes  no  difTerence  whether  an  acoomplioe,  who  l»ecomeB  a  witneaa,  has  been  conricted 
or  Dotf  or  whether  he  be  Joiiied  or  not,  in  the  same  indictment  with  the  prisoner  to  be 
tried*,  provided  he  be  not  put  upon  his  trial  at  the  same  time. 

The  cironmstanoe  of  the  witness  being  an  accomplice  of  the  party  on  trial,  aflrscts  his  credi- 
bility only,  of  which  the  Jury  are  to  judge. 

Under  the  laws  of  this  State,  all  parties  present,  aiding  and  abetting  in  the  commission  of  a 
felony,  are  principals  therein.  If  the  principle  which  prevents  an  accomplice  to  testiiy, 
be  so  restricted  as  to  exclude  all  principals,  it  would  have  little  practical  importance. 

A  jury  may  convict  on  the  uncorroborated  testimony  of  an  acciniplice ;  they  are  the  judges 
of  Ills  credibility.  The  rule  requiring  the  judge  to  charge  the  jury  that  the  testimony  of 
an  accomplice  needs  confirmation  is  rather  a  rule  of  practice  than  a  rule  of  law. 

A  judgment  decreeing  imprisonment  for  life  is  not  unauthorized  by  law,  because  the  words 
"hard  labor  "  are  omitted  in  it.  The  words  are  not  sacramental  They  would  add  bat 
little  to  the  efficacy  of  the  judgment. 

APPEAL  from  the  Eighth  Judicial  District  Conrt,  parish  of  St. 
Landry.  King,  J.  Crimiual  case.  O,  TT.  Hudspeik,  District 
Attorney,  appellee.  Perrodm,  Wells,  Lewis  dt  Bro.j  for  defendant  and 
appellant. 

Ludelino,  C.  J       Cyriaqae  Guillory,   Angelas  Pradhomme  and 
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Louis  Pradhomme  were  indicted  for  the  marder  of  James  McDaniel. 
^ruillory  was  not  arrested.  The  State  asked  for  a  severauce,  and  put 
Angelas  Pradhomme  on  his  separate  trial.  He  was  convicted  and 
•fieotenced;  and  he  has  appealed.  An  assignment  of  errors  has  been 
"filed,  which  embodies,  substantially,  the  questions  presented  for 
decision  by  the  Bills  of  exceptions  reserved  on  the  trial.  They  are  the 
following : 

First — That  Louis  Prudhomme,  an  accomplice,  who  was  included 
in  the  same  indictment,  was  permitted  to  testify  against  him  before  he 
had  been  tried  and  before  a  nolle  prosequi  had  been  entered  in  his  case. 

Second — That  a  letter,  signed  with  his  initials,  was  received  iu  evi- 
•dence  before  it  was  proved  that  it  was  written  or  sigued  by  him,  or  by 
•his  request. 

Third — That  he  was  compelled  to  give  evidence  against  himself  on 
his  trial. 

Fourth — Tliat  the  judge  refused  to  charge  the  jury  as  requested. 

Fifth — That  his  motion  for  a  new  trial  was  refused. 

Sixth — That  the  sentence  and  judgment  is  not  authorized  by  law. 

I.  It  makes  no  difference  whether  the  accomplice  has  been  convicted 
•or  not,  or  whether  he  be  joined  in  the  same  indictment  with   the 

prisoner  to  be  tried,  or  not,  provided  he  be  not  put  upon  his  trial  at 
the  same  time.  Roscoe  120^  2  Hawk.  P.  C,  c.  46,  sec.  90;  7  lad.  326; 
1  Green  1.,  sec.  379;  23  An.  78. 

II.  The  letter  was  properly  received  in  evidence.  Louis  Prud- 
ihomme  testified  that  the  accused  had  handed  it  to  him,  in  jail,  to  be 
delivered  to  William  Curley;  that  it  was  unsealed;  that  it  had 
remained  in  his  possession  until  the  day  of  the  trial,  except  when 
handed  by  him  to  Duson  and  others  to  read ;  and  it  was  further  iden- 
tified by  Louis  Prudhomme  and  Duson,  the  deputy  sheriff,  as  a  letter 
'which  lie  had  been  permittted,  by  Louis  Prudhomme,  to  read.  And 
.at  a  later  stage  of  the  trial,  L.  Prudhomme  testified  that  he  had  seen 
Angelas  Prudhomme  write  the  letter. 

III.  The  tracks  of  the  murderer  were  found  near  the  scene  of  the 
murder,  and  to  enable  the  witness  who  saw  the  tracks  to  state  how 
they  corresponded  in  size  with  the  feet  of  the  prisoner,  he  was  forced 
i^  take  his  feet  from  under  a  chair  where  he  had  put  them.  Tliis  the 
prisoner's  counsel  calls  forcing  liim  to  give  evidence  against  himself. 
A  mere  statement  ot  the  facts  shows  how  utterly  untenable  the  objec- 
tion is.  The  witness  was  required  to  look  at  the  feet  of  the  prisoner 
in  order  to  testify  to  tacts  which  might  enable  the  jury  to  connect  the 
j>nsoner  with  the  perpetrator  of  the  crime,  and  we  are  unable  to  per- 
•ceive  how  any  constitutional  right  of  the  prisoner  was  infringed  by 
•compelling  him  to  place  his  feet  where  they  could  be  seen  by  the 
witness  and  the  jury. 


524  SUPREME  COURT  OP  LOUISIANA. 

The  State  of  Loolaiana  v.  Pradhomme^  et  als. 


IV.    The  prisoDer  reqaested  the  court  to  charge  the  jury  as  fol- 
lows: ''That  if  the  jary  are  satisfied  that  L#oais  Pfadhomme,  a  wit- 
ness for  the  State,  is  charged  in  the  same  indictment  with  the  prisoner, 
Angelas  Pradhomme,  as  a  principal  in  the  commission  of  the  crime  of 
marder  therein  charged ;  that  he  was  expressly  offered  by  the  District 
Attorney  to  be  sworn,  and  to  testify  on  behalf  of  the  State  in  this  case^ 
as  an  accomplice  of  the  prisoner,  Angelas  Pradhomme,  in  the  com- 
mission of  the  crime  alleged  in  this  case,  and  that  said  Louis  Prad- 
homme  was  present,  by  previous  combination  and  design,  with  any 
other  person  or  persons,  at  the  commission  of  the  homicide  charged 
in  the  indictment  in  this  case,  aiding  and  assisting  in  the  commission 
of  said  homicide,  he,  the  said  Louis  Prndhomme,  was  a  principal  in 
the  offense  charged;  and  that  as  an  accomplice,  and  as  a  principal 
offender,  if  he  is  still  under  bond  in  said  indictment,  and  neither  tried 
nor  discharged  thereunder,  the  jury  must  reject  his  testimony  entirely." 
And  further:  ''That  where  an   accomplice  testifies  against  an  ac- 
cused party  in  a  criminal  case,  the  accomplice  who  is  such  witness^ 
must  be  corroborated  as  to  the  person  of  the  accused  ;  and  if  he  is  not 
so  corroborated,  the  jury  should  acquit  the   prisoner;  provided  the 
testimony  of  the  State  tends  to  the  conviction  of  the  prisoner  upon 
the  evidence  of  such  accomplice." 

The  judge  a  quo  did  not  err  in  refusing  the  charges  asked  for. 
We  have  already  said  that  the  accomplice  was  a  competent  witness 
for  the  State  until  he  had  been  convicted  and  sentenced,  if  the  party 
against  whom  the  accomplice  is  offered  as  a  witness  be  put  upon  his 
separate  trial.  The  circumstance  of  the  witness  being  an  accomplice 
of  the  party  on  trial  affects  his  credibility  only,  of  which  the  jury  are 
to  judge.     McNally's  Ev.  200;  1  Greenl.  783. 

Under  the  laws  of  this  State  all  parties  present  aiding  and  abbet- 
ting  in  the  commission  of  a  felony,  are  principals  therein.  If  the 
principle,  which  permits  an  accomplice  to  testify,  be  so  restricted  as  to 
exclude  all  principals,  it  would  have  little  practical  importance.  We 
are  of  the  opinion  that  an  accomplice  is  not  disqualified  from  testify- 
ing simply  by  being  charged  as  a  principal  in  the  same  indictment 
The  court  did  not  err  in  refusing  to  charge  the  jury  that  Louis  Prnd- 
homme was,  in  the  case  stated,  a  principal  offender — that  is,  a  leader 
or  instigator — and  it  is  to  such  principal  offenders  that  the  authori- 
ties relied  upon  by  the  prisoner's  counsel  apply.  1  Greenl.  §  379 ;  1 
Phillips'  Ev.  37. 

The  judge  correctly  charged  that  a  jury  may  convict  on  the  uncor- 
roborated testimony  of  an  accomplice ;  that  they  are  the  judges  of 
his  credibility,  and  that  the  rule  requiring  the  judge  to  charge  the  jury 
that  the  testimony  of  an  accomplice  needs  confirmation  is  rather  a  rule 
of  practice,  than  a  rule  of  law« 
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"  The  rale  reqairiog  corroboration  is  a  rule,  Dot  of  law,  but  of  gen- 
•eral  and  nsefnl  practice,  the  application  of  which  is  for  the  discretion 
•of  the  jadge  by  whom  the  case  is  tried,  and  in  its  application,  much 
depends  on  the  nature  ot  the  oft'ense,  and  the  extent  of  the  witness' 
-complicity."  Fisher's  Digest  563 ;  1  Phillips  113  (tenth  edition,  1859) ; 
Roscoe  121 :  Whart.  Crim.  sixth  edition,  1  vol.  785. 

y.  The  motion  for  new  trial  was  ba^*ed  on  the  hypothesis  that  the 
Terdict  was  contrary  to  the  law  and  the  evidence.  Having  already 
decided  that  the  rulings  of  the  judge  a  quo  were  correct,  it  follows  as 
■a  matter  of  coarse  that  we  must  hold  that  the  new  trial  was  correctly 
refused. 

VI.  The  verdict  of  the  jury  was  '*  guilty  without  capital  punish- 
ment.^' The  judgment  was  that  the  convict  be  'imprisoned  in  the 
State  Penitentiary  for  the  space  of  his  natural  life,'*  etc.  It  is  con- 
tended that  because  the  words  ''hard  labor*'  were  omitted  in  the 
judgment,  it  is  unauthorized  by  law.  The  words  are  not  sacramental, 
.and  we  imagine  would  add  but  little  to  the  efficacy  of  the  judgment. 

Judgment  affirmed. 


No.  803. 
State  of  Louisiana  v.  Louis  Allemand,  et  als. 

indiotment  charging  that  defendants  received  the  property  stolen  vitib  a  felonious  intent 

knowing  the  same  to  have  "been  stolen  at  the  time,  is  in  sufficient  conformity  with  the 

statute. 
It  is  a  rule  of  court,  long  since  established,  that  unless  personal  service  has  been  made  upon 

a  witness,  no  attachment  to  compel  his  attendance  will  be  granted. 
'Ko  posti)onement  or  continuance  will  be  granted  unless  accompanied  by  proof  of  due  dili. 

gence. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
Morgan,  J.  Criminal  case.  O.  W.  Hudspeth,  District  Attorney, 
appellee.  B.  A,  Martel,  F.  Perrodin,  G.  H,  WelU,  for  defendants  and 
appellants. 

LuDELiNG,  C.  J.  The  defendants  were  convicted  and  sentenced 
for  having  leloniously  received  stolen  goods,  etc.;  and  they  have  ap- 
pealed. 

During  the  course  of  the  trial  they  took  bills  of  exceptions  to  the  rulings 
of  the  judge )  and  in  this  court  l^ey  have  made  the  following  assignment 
of  errors,  to  wit-:  That  the  indictment  does  not  charge  them  with  the 
•commission  of  any  crime  or  offense  known  to  the  laws  of  the  State } 
That  the  motion  in  arrest  of  judgment,  based  on  the  objection  above 
stated,  was  improperly  refused ;  that  their  motion  for  delay  to  procure 
the  attendance  of  witnesses  was  incorrectly  refused ;  that  the  sentence 
'•of  judgment  was  erroneous,  because  it  avers  that  defendants  were 
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fouod  gailty  upon  an  indictment  charging  them  with  receiving  stolen 
property,  knowing  the  same  to  have  been  feloniously  stolen,  ete., 
whereas  the  indictment  did  not  so  charge,  and  it  was  absolutely  neces- 
sary that  said  indictment  should  have  so  charged  in  order  to  snstain 
any  conviction  or  sentence  thereunder. 

The  first,  second  and  fourth  grounds  of  the  assignment  of  errors  aie 
substantially  the  same — that  the  indictment  was  fatally  defective  in  not 
stating  that  the  defendants  received  the  property  feloniously  taken  or 
stolen.  The  charge  in  the  indictment  is,  that  defendants  ''  unlawfollj 
and  feloniou.sly  did  receive  and  buy  a  cow.  of  a  red  color,"  etc.;  **  they, 
the  said  Charles  Allemand,  Louis  Allemand,  and  Joseph  Allemaod, 
then  and  there,  well  knowing  that  the  aforesaid  cow  had  been  t»ken, 
stolen,  carried  away  and  killed,  contrary  to  the  form  of  the  statute,^'' 
etc.  The  object  of  an  indictment  is  to  a  ivise  the  party  accused  of  the 
charge  against  him,  to  enable  him  to  prepare  his  defense,  and  tx>  enable 
him  to  plead  autrefois  acquit  or  convict  in  any  subsequent  proceedings 
against  him  for  the  same  offense. 

In  the  second  count  of  the  indictment,  under  which  they  were  con- 
victed, they  are  charged  with  the  crime  of  having  feloniously  received 
stolen  property-,  knowing  the  same  to  have  been  stolen. 

It  is  true,  as  contended  for  by  defendant's  counsel,  that  an  indictment,, 
under  a  statute,  ou;;ht  with  certainty  and  precision  to  charge  the 
defendant  to  have  committed  the  acts  under  the  circumstances  and  with 
the  intention  mentioned  in  the  statute.  This,  we  think,  has  been  done 
in  this  ca^e.  It  charges  that  defendants  received  the  property,  with 
a  felonious  intentinn,  knowing  the  same  to  have  been  stolen  at  the 
time. 

The  ingredients  of  the  crime,  to  wit ;  the  act,  the  circumstances  and 
intent  constituting  it,  are  stated  ;  that  is,  the  act  of  receiving  tlie 
stolen  property  with  a  felonious  intent,  and  with  a  knowledge  that  the 
same  had  been  stolen.  This,  we  deem,  was  all  that  was  necessary. 
We  do  not  think  that  any  useful  purpose  could  have  been  subserved 
by  the  use  of  the  tautology  contended  for  by  deiendant*s  counsel,  in 
charging  that  the  accused  feloniously  received  property  feloniously 
stolen,  knowing  it  to  have  been  feloniously  stolen.  Nor  do  we  think 
the  jurisprudence  of  tliis  State  requires  it.     See  24  An.  494. 

The  ruling  of  the  court  refusing  an  attachment  for  the  witness 
Gomez,  was  correct.  The  judge  a  quo  assigned  tiie  following  reasons 
in  the  bill  of  exceptions:  '*  That  it  was  a  rule  of  court  long  since  es- 
tablished that  unless  personal  service  had  been  made  upon  a  witness, 
no  attachment  to  compel  his  attendance  would  be  granted  by  the 
court;  that  the  defendant,  in  common  with  all  other  parties  against 
whom  indictments  had  been  found,  or  informations  filed  at  previoiu 
terms  of  court,  had  been  warned  from  the  bench,  and  by  proclama- 
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state  of  Louisiana  v.  Allemand,  ot  alB. 

tion  of  the  sheriff  seven  days  previoasly,  that  their  cases  would  be 
called  for  trial  on  the  following  Monday,  and  that  no  postponement  or 
continuance  wonld  be  granted,  unless  accompanied  by  proof  of  du& 
diligence ;  that  when  such  announcement  was  made,  due  diligence 
should  have  prompted  them  to  have  made  examination  as  to  whether 
their  witnesses  were  properly  summoned,  and  in  default  of  their  at- 
tendance when  summoned,  to  have  caused  attachments  to  issue  return- 
able on  the  day  indicated  for  trial,  and  to  have  had  subpenas  issued 
for  such  as  had  not  been  properly  summoned.  Neither  of  which  pre- 
cautions was  taken  by  defendants,  and  accordingly  they  had  failed  ta 
exercise  due  diligence.  And  the  judge  a  quo  further  assigned  as  reason 
for  refusing  the  delay  that  the  witness  was  a  neighbor  of  the  accused, 
and  with  ordinary  diligence  defendants  could  have  had  him  present^ 
and  that,  in  his  opinion,  the  application  was  for  delay  only.  We  think 
the  reasons  of  the  judge  good.    1  Greenleaf,  p.  451,  H  315,  319. 

Another  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge  a 
quo  to  grant  a  temporary  postponement  of  the  trial  of  the  case,  or  for 
alias  (new)  compulsory  process  against  the  witnesses  Octave  Gary  and 
Nicholas  Gary.  The  reasons  of  the  judge  a  quo,  stated  in  the  bill  of 
exceptions,  are,  because,  at  a  preceding  term  of  the  court,  holden  in 
January,  1873,  the  defendants  had,  on  their  own  motion,  obtained  a 
continuance,  and  had  taken  out  compulsory  process  to  compel  the 
attendance  of  the  witnesses  named  in  this  bill  of  exceptions  -,  that  said 
processes  were  made  returnable  on  the  first  day  of  the  next  term  of 
court,  to  wit:  twenty -eighth  April  following;  that  the  judge  then 
warned  the  accused  that  they  must  use  due  diligence  to  have  their 
witnesses  present  at  the  n<'xt  term,  and  be  ready  for  trial ;  that  at  the 
April  term  of  the  court,  on  the  first  Monday  of  the  month,  the  judge 
a  quo  announced  from  tho  bench,  and  caused  the  announcement  to  be 
naade  by  the  sheriff  that  all  causes  in  which  indictments  had  been 
found,  or  information  filed  at  preceding  terms  of  the  court,  were  fixed 
for  trial  on  the  following  Monday,  and  that  all  such  accused  must  be 
ready  for  trial,  or  show  legal  cause  for  a  continuance }  and  on  the  day 
thus  fixed  for  the  trial,  when  the  case  was  called  for  trial,  the  afore- 
said application  for  a  postponement  of  the  case  and  for  new  process 
was  made. 

We  agree  with  our  learned  brother  of  the  District  Court  that  the 
defendants  had  not  used  due  diligence,  and  that  the  application  should 
have  been  refused. 

We  have  not  been  able  to  discover  any  error  in  the  rulings  of  the 
District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs  of  appeal. 
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No.  827. 
John  I.  Adams  &  Co.  v,  Pannell  Scott,  et  al. 

A  Joint  obligor  can  be  cited  at  the  domicile  of  his  oo^bligor. 

APPEAL  from  the  Eighth  Jadicial  District  Court,  parish  of  St 
Landry.  King,  J.  Lewis  dt  Bro,,  for  plaintiffs  and  appellaQti. 
Henry  L.  Garland,  for  defendants  and  appellees. 

LuDBLiNG,  C.  J.  The  defendants  are  ordinary  partners,  and  were 
sued  on  an  open  account  for  supplies  furnished  to  carry  on  their  plan- 
tation. Pannell  Scott,  one  of  the  defendants,  excepted  to  the  joris- 
diction  of  the  court  on  the  ground  that  he  did  not  reside  in  the  parisli. 

As  a  joint  obligor,  he  could  be  sued  at  the  domicile  of  his  co-obligor. 
^*  When  the  defendants  are  joint  obligors,  they  may  be  cited  at  the 
•domicile  of  any  one  of  them."    C.  P.,  art.  165. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
rerersed;  that  the  exception  be  overruled;  and  that  the  case  be 
remanded  to  b6|>roceeded  with  according  to  law.  It  is  further  ordered, 
that  the  appellees  j^ay  costs  of  appeal. 

"^^      _. _.       _   _ 

No.  826. 
Louisa  Adkline  Neilson  v,  William  H.  Nbilson. 

The  defense  that  the  note  ened  on  was  given  in  settlement  of  tiie  claim  of  the  plainttf 
against  defendant  as  tutor,  when  no  accoont  had  been  rendered  by  defendant  to  tin 
court,  can  not  be  sustained. 

The  provision  of  the  Code,  which  requires  a  tutor  to  render  an  account  ten  days  pireTioas  to 
entering  into  any  agreements  with  his  ward,  is  intended  for  the  protection  of  tiie  ward, 
and  he  alone  can  take  advantage  of  its  disregard. 

The  tutor  can  not  take  advantage  of  his  failure  to  comply  with  the  law. 

The  iJlegation  that  the  note  was  given  for  two  slaves  purchased  at  the  tutor's  sale  of  tht 
minor's  property,  can  not  be  listened  to  in  a  court  of  Justice.  The  tutor  can  not,  in  bit 
own  defense,  be  permitted  to  urge  his  own  dereliction  of  duty  and  violation  of  the  Uw» 
of  his  country.  Besides,  it  is  in  evidence  that  the  price  of  the  slaves  waa  not  the  eon- 
sideration  of  the  note  sued  on. 

The  execution  of  the  note  fbr  the  amount  ascertained  to  be  due  by  the  tutor  did  not  change 
the  character  of  the  debt.  It  fixed  the  amount  due  and  the  period  when  it  sboold  be 
exigible,  but  it  did  not  extinguish  the  legal  mortgage  which  the  law  gave  to  siociire  the 
rights  of  the  ward.    Kovation  is  never  presumed. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St 
Landry.  Ad4jlphe  Bailey,  acting  judge.  Moore  dk  Morgan  for 
plaintiff  and  appellee.    Levns  dt  Bro.,  for  defendant  and  appellant. 

LuDELiNO,  C.  J.  This  suit  is  based  upon  a  promissory  note  for 
$2540  70,  with  eight  per  cent,  interest  from  the  fourteenth  of  Decem- 
ber, 1863,  secured  by  a  legal  mortgage. 

The  defense  is,  that  the  note  was  given  in  settlement  of  the  claim  of 
the  plaintiff  against  defendant  as  tutor,  when  no  account  had  been 
Tendered  by  defendant  to  tho'court;  that  the  note  was  given  for  slaveB: 
that  the  mortgage  had  been  extinguished  by  novation. 
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Louisa  Adeline  Keilson  y.  Neilson. 


We  will  pass  over  the  apparent  contradiction  of  the  defenses,  and 
consider  them  separately.  > 

First — The  provision  of  the  Code,  which  reqaires  a  tutor  to  render 
an  account  ten  days  previoas  to  entering  into  any  agreements  with  his 
ward,  is  intended  tor  the  protection  of  the  ward,  and  he  alone  can  take 
advantage  of  its  disregard.  C.  C,  art.  355.  So  that  even  if  the  execu- 
tion of  the  note  sued  on,  given  for  the  balance  due  by  him  as  shown 
by  his  account  rendered  to  the  ward,  could  be  considered  as  coming 
within  the  terms  of  the  article  of  the  Civil  Code,  still  the  tutor  could 
not  take  advantage  of  his  failure  to  comply  with  the  law. 

Second — It  is  alleged  that  the  tutor  purchased  the  slaves  at  the 
tutor's  sale  of  the  minor's  property.  He  can  not  be  listened  to,  in  a 
court  of  justice,  when  urging  his  own  dereliction  of  duty  and  violation 
of  the  laws  of  his  country.  Besides,  the  proces  verbal  shows  that 
James  Dickey  was  the  purchaser  of  the  slaves,  and  the  settlement 
between  the  tutor  and  the  ward  shows  that  defendant  acknowledged 
he  had  received  the  price  of  the  property  sold.  Whether  the  price  of 
the  slaves  was  paid  by  Dickey  or  himself,  is  immaterial  to  the 
plaintiff.  Under  either  hypothesis,  the  price  of  the  slaves  was  not  the 
eonsideration  of  the  note  sued  on. 

Third — ^No  agreement  to  novate  the  debt,  due  by  the  tutor,  has  been 
proved.  The  execution  of  the  note  for  the  amonnt  ascertained  to  be 
due  by  him  did  not  change  the  character  of  the  debt ;  it  fixed  the 
amount  due  and  the  period  when  it  should  be  exigible,  but  did  not 
extinguish  the  legal  mortgage,  which  the  law  gave  to  secure  the  rights 
of  the  ward.     Novation  is  never  presumed.    C.  C.  2190. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qiun  be  affirmed,  with  costs  of  appeal. 

Sebearing  relused. 


No.  825. 
KoBKRT  H.  LiTTELL  et  al.  V.  Henrietta  Wackbrhagen. 

A  vendor  can  not  oonteat  his  own  aoto.  On  the  contrary,  he  U  bound  to  warrant  their 
legality. 

If  the  defendant  in  this  case  had  title  to  ^e  whole  of  the  property  ahe  caased  to  be  sold,  her 
title  was  divested  by  the  side  which  she  provoked,  and  the  interest  she  acquired  in  it  as 
one  of  the  purchasers  thereof  is  only  the  interest  of  a  coproprietor.  This  Interest  is 
Joint,  and  her  right  to  the  possession,  use  uid  eigoyment  thereof  is  also  Joint,  not  ezoln- 
aive.  ' 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry 
King,  J.    Bailey  dt  Eatillette,  Henry  L.  Octrland,  tor  plaintiffs  and 
appellees.    Lewis  <&  Bro,,  for  defendant  and  appellant. 

Morgan,  J.    In  the  suit  of  Henrietta  Wackerhagen  v,  Augustus  W. 
Littell  et  als.  Robert  H.  Littell,  Joseph  Block  and  Henrietta  Wacker- 
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Little  et  al.  ▼.  Henrietta  Waokerliageii. 


hagen  purchased  certain  lands^  mules,  and  other  property,  belongiog 
to  the  defendants  in  execution.  The  purchase  was  made  in  the  interest 
of  one  undivided  third  to  each  of  the  purchasers. 

Subsequent  to  the  sale,  Mrs.  Wacker hagen  got  possession  of  t;he  mnleSr 
carts,  eto.y  which  were  sold  under  the  execution  issued  in  the  caae  above 
mentioned,  and  proposed  to  remove  them.    She  has  been  injoined. 

Answering  the  petition  of  injunction,  she  sets  up  title  in  herself  to 
the  property  of  which  she  claims  to  be  the  owner,  under  title  from  her 
son,  which  she  alleges  she  acquired  from  him,  anterior  to  the  sheriff's 
sale.  But,  it  seems  to  us,  she  forgets  that  the  property  was  sold  under 
execution  issued  by  herself,  and  that  she  not  only  stood  by  and  saw  the 
property,  which  she  now  claims  as  her  own,  sold,  but  that  she  caused 
the  sale  thereof.  In  this  sense  she  is  a  vendor,  and  can  not  contest  her 
own  acts.  On  the  contrary,  she  is  bound  to  warrant  their  legality.  If 
she  had  title  to  the  whole  of  the  property  sold,  her  title  was  divested 
by  the  sale  which  she  provoked,  and  her  interest, in  it  now,  she  being 
one  of  the  purchasers  thereof,  is  only  the  interest  of  a  coproprietor. 
This  interest  is  joint,  and  her  right  to  the  possession,  use  and  enjoy- 
ment thereof  is  also  joint,  not  exclusive.  Therefore,  the  judgment  per- 
petuating the  injunction  which  prohibits  her  from  removing  it  from  the 
property  to  which  it  was  affixed  by  destination,  and  exercising  absolute 

control  over,  and  possession  of  it,  is  correct. 
Judgment  affirmed. 
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No.  812. 

L.   GRBVBNBERa  V.   D.    BOUEL. 

It  is  not  proving  tiUe  to  lands  by  parol,  when  the  sole  object  of  tiie  testinumy  is  to  pfrsnre^ 
where  wood  was  out,  whether  on  the  plaintiff's  or  defendant's  lands,  and  such  testi- 
mony shoold  have  been  received  in  this  case. 

The  verdict  and  indgment  Id  fovor  of  defendant  is  erroneous.  The  plaintiff  having  firiled. 
to  make  ont  his  suit,  the  evidence  only  justified  a  non-suit. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train,  J.  Jury  trial.  J.  A.  Breaux^  for  plaintiff  and  appellant. 
Perry  dt  Delahoussaye,  for  delendiint  and  appellee. 

LuDBLiNG,  C.  J.  This  is  a  suit  for  damages  resulting  from  an 
alleged  trespass  upon  the  lands  of  the  plaintiff.  There  was  a  verdict 
of  the  jury  and  judgment  in  favor  of  the  defendant,  and  the  plaintiff 
has  appealed. 

Several  bills  of  exceptions  were  taken  on  the  trial ;  but  the  view  we 
have  taken  of  this  case  renders  it  necessary  to  notice  only  one  of  tbem, 
to. wit:  that  taken  to  the  ruling  of  the  judge  rejecting  a  part  of  tbe 
testimony  of  Druilhet,  taken  by  commission,  in  another  suit,  but 
which  the  parties  to  this  suit  agreed  might  be  used  as  if  taken  in  this 
case,  subject  to  all  legal  objections  to  the  substance  of  the  evidence. 
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The  reason  for  rejecting  the  testimony  was,  that  the  word  "  defend- 
ant," in  tbe  testimony,  referred  to  the  defendant  in  the  suit  in  which 
the  testimony  was  taken.  Conceding  this  to  be  true,  that  was  no 
reason  for  rejecting  the  testimony. 

The  further  reason,  that  it  was  proving  title  to  lands  by  parol,  was 
also  erroneous. 

The  sole  object  of  the  testimony  was  to  prove  where  the  wood  was 
cat«  whether  on  the  plaintiff's  or  defendant's  lands,  and  it  should  have 
been  received. 

The  verdict  and  judgment,  in  favor  of  the  defendant,  are  clearly 
erroneous^  for,  if  the  plaintiff  tailed  to  make  out  his  case,  the  evidence 
only  justified  a  judgment  of  non-suit. 

But  the  testimony  of  Druilhet  is  to  the  effect  that  forty  cords  of  wood 
were  cut  by  defendant  on  plaintiff's  lands ;  and  if  the  evidence  had 
been  before  the  jury,  it  is  probable  the  verdict  would  have  been 
different. 

We  think,  however,  that  the  ends  of  justice  will  be  subserved  by 
remanding  the  case  to  be  tried  de  novo.  We  deem  it  proper  to  state 
that  the  only  questions  to  be  decided  in  this  case  are :  whether  or  not 
the  wood  was  cut  upon  the  plaintiff's  lands  ?  and  what  was  the  value 
of  the  wood  before  it  was  cut  ? 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the 
lower  court  be  reversed;  that  the  verdict  of  the  jury  be  set  aside; 
and  that  the  case  be  remanded  to  be  tried  in  conformity  to  the  views 
above  expressed.  It  is  further  ordered,  that  the  appellee  pay  costs  of 
this  appeal. 


No.  806. 
Clara  Miguez  et  al.  v,  Dklahoussaye  et  al. 

A  judgment  ordering  the  sale  of  succession  property  to  pay  an  unliquidated  olium  against      i  25   S31 
the  heirs,  is  a  mere  nullity.  jlOB  _4§9 

A  judgment  ordering  the  partition  of  succession  property  is  invalid  when  one  of  the  heirs 
has  not  been  a  party  to  the  suit. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Martin.  Fournet  J. 
J".  A,  Breaux,  for  plaiutiflfs  and  appellees.  De  Blanc  dc  Fournet^ 
for  defendants  and  appellants. 

Wylt,  J.  On  twenty-sixth  September,  1871,  Francisco  Segura 
obtained  judgment  against  the  heirs  of  his  wife  ordering  a  partition  of 
the  community  property,  and  ordering  a  sufficieut  amount  thereof  to  be 
sold  to  pay  a  claim  of  $5000  set  up  by  him. 

On  eleventh  December,  1871,  an  order  was  issued  to  sell  certain 
property  to  satisfy  said  claim  of  $5000. 

The  plaintiff  opposed  the  sale,  and  injoined  the  auctioneer  from 
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making  it,  on  the  grounds  that  the  court  was  without  jarisdictioB 
raiione  materia^  and  that  this  claim  of  $5000  was  unliquidated,  was 
not  established  by  a  judgment,  and,  therefore,  the  court  could  not 
legally  order  the  sale  of  succession  property  to  pay  it.  The  petition 
also  alleges  that  Ulger  David,  one  of  the  heirs,  was  not  a  party  to  said 
judgments. 

The  prayer  of  the  petitioners  is  that  said  judgments  be  aunuUed.  and 
the  injunction  be  perpetuated.  And  from  the  judgment  in  favor  of  the 
plaintiffs  the  defendant  Francisco  Segura  has  appealed. 

We  think  the  court  did  not  err.  The  judgment  ordering  the  sale  of 
the  property  to  pay  the  unliquidated  claim  of  Fraucisco  Segara  was  a 
mere  nullity. 

The  judgment  ordering  the  partition  was  invalid,  because  one  of  the 
heirs,  the  petitioner,  Ulger  David,  was  not  a  party  to  the  proceediag. 

Whether  the  plaintiffs,  who  are  heirs,  have  given  a  sufficient  bond 
and  made  the  necessary  affidavit  to  authorize  the  injunction  which  thej 
obtained,  is  immaterial. 

The  conservatory  order  of  injunction  may  have  issued  improperly, 
but  this  can  not  defeat  the  action  of  nullity  and  third  opposition  now 
before  the  court  on  its  merits. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed,  with 
costs. 


No. 


State  of  Louisiana  v,  Hknuy  L.  Gakland. 

To  uHe  abusive  language  towards  a  member  of  the  cj)Ui't  and  commit  an  assault  apon  hii 

I^erson  during  a  recess,  and  in  the  court  room,  under  the  pretext  of  resenting  wiiaH  be 

had  said  or  done  when  on  the  bonoh,  is  a  contempt  of  court. 
An  answer  by  the  defendant  to  the  rule  to  show  cause  why  he  should  not  be  punished,  iriileli 

is  substantially  a  Justification  of  his  act,  must  be  regarded  as  an  aggravation  of  tbe 

contempt. 

ON  the  trial  of  this  rule  for  contempt  of  court,  Q,  W,  Hudtg^tk^  Dis- 
trict Attorney  for  the  £ighth  Judicial  District,  appeared  for  the 
State,  and  H.  L,  Oarland,  for  himself. 

Taliaferro,  J.  The  District  Attorney  of  the  Third  Judicial  Dis- 
trict took  a  rule  against  the  defendant  to  show  cause  why  he  should 
not  be  punished  for  a  contempt  of  court  charged  to  have  beea  oob- 
mitted  by  him  on  the  thirteenth  of  June,  1873,  in  the  following  manner: 
That  immediately  after  vacating  the  bench  for  a  recess  (the  court  not 
baying  adjourned)  the  defendant  approached  John  T.  Ludeling,  the 
Chief  Justice,  using  towards  him  abusive  and  vituperative  language, 
and  at  the  same  time  made  a  violent  assault  upon  his  person.  To  the 
rule  the  defendant  filed  the  following  answer : 
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state  of  I^ooisiana  v.  Garland. 


To  the  Honorable  Jutlges  of  the  Supreme  Court  of  Louisiana,  holding 
sessions  at  Opelousas : 

In  answer  to  the  rule  taken  upon  me  to  show  cause  why  I  should  not 
be  punished  for  contempt  of  your  honorable  court,  I  respectfully  aver 
that,  by  the  words  spoken  to  and  acts  done  towards  the  Hon.  John  T. 
Ludeling,  during  the  recess  of  your  session  on  yesterday,  I  intended 
no  disrespect  of,  or  contempt  for,  the  tribunal  over  which  you  preside* 

That  the  words  spoken  to  and  my  conduct  towards  him  were  not 
said  and  done  directly  in  the  presence  or  hearing  of  the  court  during 
the  sitting  of  the  same,  and  can  not,  therefore,  be  construed  or  taken 
to  be  a  contempt  of  your  honorable  court. 

After  thus  meeting  the  issue  tendered  to  me  by  your  honorable 
court,  I  beg  leave  to  state  that  in  rising  on  yesterday  morning  fronk 
my  seat,  when  Judge  Ludeling  was  reading  the  decision  in  the  case 
No.  — ,  entitled  John  L  Adams  &  Co.  v,  Pannell  Scott  et  al.,  my  inten- 
tion was  only  to  call  the  attention  of  the  court  to  the  fact  that  the  ca8& 
had  been  submitted  on  briefs  to  be  filed  on  that  morning,  that  I  had 
filed  my  briefs  within  the  time  granted^  and  that  as  they  were  upoo 
the  clerk's  desk  and  had  not  been  taken  by  him  to  your  honors,  the 
decision  was  being  rendered  without  giving  me  a  hearing. 

I  further  beg  leMV(>  to  state  that,  in  thus  ritting  from  my  seat  to  give 
opportunity  to  tlio  court  to  recall  the  circumstances  of  the  case,  I  was 
acting  only  for  the  interest  of  my  client,  and  not  witti  any  intention  to 
violate  the  rule  (unknown  to  the  bar  of  this  district)  that  the  court 
could  not  be  interrupted  in  any  manner  or  for  any  cause  while  reading 
its  decisions. 

And  I  further  beg  leave  to  state  that  upon  this  occasion  I  was  rudely 
and  harshly  treated  by  Judge  Ludeling. 

That  I  considered  his  conduct  towards  me  in  the  light  of  a  personal 
injury,  and  as  such  resented  it,  without  intending  any  contempt  of 
your  honorable  court.  Respectfully  submitted, 

HENRY  L.  GARLAND. 

The  facts  of  the  case  are  that,  on  the  morning  of  the  day  set  forth  ii> 
the  rule,  while  the  Chief  Justice  was  reading  an  opinion  of  the  courts 
the  defendant,  who  is  an  attorn ey-at-law,  rose  and  said  he  desired  to 
call  the  attention  of  the  court  to  a  decision  which  had  just  been  ren- 
dered. The  Chief  Justice  said  to  him  that  he  must  not  interrupt  the 
court  while  opinions  were  being  read.  Garland  continued  to  addresa 
the  court,  when  the  Chief  Justice  directed  him  to  take  his  seat.  He 
did  so,  but  rose  again  soon  after  and  addressed  the  court,  whereupoo 
the  Chief  Justice  ordered  a  fine  of  ten  dollars  to  be  imposed  upon  him 
for  a  contempt  of  court.  A  short  time  after  the  court  took  a  recess. 
No  adjournment  was  made.  The  judges  descended  from  the  bench. 
While  the  Chief  Justice  was  standing  in  the  court  room,  having  been 
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state  of  LooifliAna  ▼.  Garland. 

Stopped  on  his  way  to  the  door  by  a  member  of  the  bar,  G^liuid 
approached  him,  while  all  the  members  of  the  court  were  in  the  looa, 
and,  after  a  short  conversation  regarding  the  conduct  of  the  Chief 
Justice  toward  him,  and  in  the  presence  of  one  at  least  of  the  memben 
of  the  court,  the  other  members  of  the  court  having  left  the  room«  aod 
in  the  presence  of  the  officers  of  the  court,  many  members  of  the  bar 
and  a  number  of  citizens,  used  abusive  language  toward  and  committed 
a.  violent  assault  upon  him. 

The  answer  being  substantially  a  justification  of  the  act,  we  rc^gard 
it  as  an  aggravation  of  the  contempt. 

It  is  therefore  ordered  that  a  fine  of  one  hundred  dollars  be  and  the 
.same  is  hereby  imposed  upon  the  said  Henry  L.  Garland,  and  that  he 
'be  imprisoned  twenty-iour  hours  in  the  public  jail  of  the  pariah  and 
j>ay  the  costs  of  these  proceedings. 


5^.  No.  817. 

Succession  of  Antoine  Romero.    Opposition  of  S.  Romero  et  als. 


Where  the  administrator  and  the  opponent  to  the  tahlean  of  distrlbatioii  hy  aaid 

trator  have  filed  a  written  agreement  to  have  the  judgment  dismissing  the  oppoairi 
reversed,  and  to  reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  on  its  merit! ; 

Held— That  this  can  not  be  done  wltiiont  the  consent  of  all  the  parties  interested,  sevcialsf 
whom  are  not  before  the  oonrt,  and  that  the  case  mnst  be  oontinned  to  have  the  crtdSxan 
on  the  tableau  oit«d  according  to  law. 

APPKAL  from  the  Parish  Court  of  the  parish  of  St.  Martin.    Mamd$, 
J.     E,  Simon,  for  opponent  and  appellant.    DeBlane  and  Perr^ 
admin  istiator  and  appellee. 

LuDELiKG^  C.  J.  The  administrator  of  the  estate  filed  an  acconot 
and  tableau  of  distribution,  to  which  several  oppositions  were  filed. 
On  the  day  fixed  for  the  trial,  the  opponents  failed  to  be  )irf<ent,  and 
their  oppositions  were  dismissed  on  motion  of  the  administrat-ur. 

S.  Romero  then  a*  plied  for  a  devolutive  appeal,  by  petition.  The 
creditors  on  the  tableau  were  not  cited,  and  one  of  them  has  moved  to 
dismiss  the  appeal  for  want  of  citation.  The  fault  in  not  citing  the 
creditors  is  not  attributable  to  the  appellant,  but  to  the  clerk ;  it  is 
not  a  cause  ior  dismissing  the  appeal. 

The  administrator  and  the  appellant  have  filed  a  written  agreement 
to  have  the  judgment  dismissing  S.  Romero's  opposition  reversed,  to 
reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  on  the 
merits.  This  we  can  not  do  without  the  consent  of  all  the  parties 
interested — several  of  whom  are  not  now  before  this  court. 

It  is  therefore  ordered  that  the  case  be  continued  to  have  the 
creditors  on  the  tableau  cited  according  to  law. 

Rehearing  refused. 
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LindBtram  ▼.  Ewing,  Administrator. 


No.  809. 

SnccBSSiON    OF   Alexander    Melan90N.    Opposition    of    Eulalib 

Latiolais. 

"Where  a  widow,  in  necessitoas  circamstanoes,  opposes  the  administrator's  aooount  of  a 
deoea<*ed  hoshand's  estate,  claiming  that  she  is  entitled  to  one  thousand  dollars  under 
the  homestead  act,  and  it  appears  that  the  children  own  more  than  one  thousand  dollars 
in  their  own  right,  the  widow  does  not  come  within  the  provisions  of  the  statute. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Martin.  Four' 
net,  J.  F,  VoarJUes  and  Fl.  Simon,  for  opponent  and  appellee.  Z. 
JF,  Fournety  for  the  administrator  and  appellant. 

LuDELiNG,  C.  J.  Alexander  Melan^on  was  twice  married.  By  his 
first  marriage  he  had  six  children  ;  by  his  second  he  did  not  have  any 
children.  The  estate  of  the  father  is  indebted  to  the  children  in  the 
«am  of  $2751  55,  and  there  are  funds  in  the  hands  of  the  administrator 
to  pay  the  debts. 

The  widow  is  in  necessitous  circumstances,  and  she  opposed  the  ad,- 
tninistrator's  account,  claiming  that  she  is  entitled  to  one  thousand 
dollars  under  the  homestead  act. 

The  statute  provides  that  *'  a  sum,  which,  added  to  the  amount  of 
property  owned  by  them  (the  widow  and  children),  or  either  of  them, 
in  their  own  right,  will  make  up  the  sum  of  one  thousand  dollars," 
shall  be  given  to  the  widow  and  children. 

As  the  children  own  more  than  one  thousand  dollars  in  their  own 
right,  the  widow  does  not  come  within  the  provisions  of  the  statute. 
Stewart  v.  Stewart,  13  An.  398^  15  An.  527. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
-versed,  and  thait  'the  opposition  to  the  account  be  dismissed  with  costs 
in  both  courts. 


Wylt,  J.    I  concur  only  on  the  authority  of  Stewart  v.  Stewart,  13 
An.  398. 
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No.  378. 
The  State  of  Louisiana  t;.  Anderson  Jackson  and  others* 

Where  a  motion  for  a  new  trial  and  one  in  arreat  of  judgment  were  predicated  upon  the 

hypotheais  that  only  forty-six  jurors  were  drawn  on  the  panel : 
Held— That  inasmuch  as  no  olijection  was  made  to  the  jury  until  after  oonTictlon,  the  reftiaal 

of  the  Judge  a  qua  to  grant  a  new  trial  or  to  arrest  the  judgment  was  correct,  even  if  the 

facts  were  as  supposed.    One  can  not  take  the  chances  of  a  verdict  in  his  favor,  and 

after  conviction  object  to  the  jury. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouchita.  Bay,  J.  W,  W.  Farmer,  District  Attorney,  for  the 
State,  appellee.  J,  F.  Stroiher  and  B.  J,  Oaldwell,  for  defendants  and 
appellants. 

Ludeling,  C.  J.  The  defendant,  Anderson  Jackson,  having  been 
convicted  and  sentenced  *'for  setting  at  liberty,  by  force  and  without 
due  authority,  a  person  in  custody  for  an  offense  not  capital,''  has. 
appealed,  after  having  unsuccessfully  attempted  to  obtain  a  new  trial, 
and  to  arrest  the  judgment. 

Both  motions  are  predicated  upon  the  hypothesis  that  only  forty-siz: 
jurors  were  drawn  on  the  panel.  This  is  a  question  of  fact.  No  bilL 
of  exceptions  having  been  taken  to  the  ruling  of  the  judge,  this  court 
has  not  the  power  to  examine  the  question  of  fact.  Art.  74  of  Consti^ 
tution. 
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The  State  of  LooidanA  v.  Jaokoon  and  otliera. 


IBnt,  inasmuoh  as  no  objection  was  made  to  the  jary  until  alter  eon- 
lotion,  the  refusal  of  the  judge  a  quo  to  grant  a  new  trial  or  to  aireet 
'the  judgment  was  correct,  even  if  the  facts  were  as  supposed.  One 
•can  not  take  the  chances  of  a  verdict  in  his  favor,  and  after  convictioD 
object  to /the  jury     7  An.  2S4;  8  An.  515. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
•affirmed,  with  costs  of  appeal. 


25  638 
lOB  776 
109  782 

>dl 121099 


No.  314. 
Thoxas  Naughton  V,  B.  H.  Dinkgraye  et  als. 

An  order  of  eeizare  and  aale  should  not  be  ii^olned  for  insnfficiency  of  Uie  erid^iee  ap« 

which  it  was  rendered.     The  remedy  is  an  appeaL     This  is  ondonbtedly  so.  wbens 

Judgment  is  sought  to  be  revised  on  that  ground. 
In  this  case  a  devolutive,  instead  of  a  suspensive,  appeal  was  taken,  and,  while  tiie  ooon 

below  had  lost  Jurisdiction  of  the  case  by  reason  of  the  appeal,  the  appellant  obtained  at 

iqjnnolion  to  restrain  the  execution  of  the  Judgment  on  the  ground  of  the  insaffideuy 

of  the  proof  on  which  the  order  of  seizure  and  sale  had  been  rendered. 
Whether,  or  not,  the  evidence  was  sufficient,  was  a  question  for  this  court  to  decide  ii 

revising  the  appeal  fix>m  the  order  of  seiture  and  sale,  and  which  the  district  Judge  hiA 

no  right  to  determine  in  an  injunction  proceeding. 
The  plaintiff  had  no  right  to  use  the  remedy  of  injunction  in  cnnneotion  with  his  devolntiTe 

appeal,  for  the  purpose  of  gaining  the  advantage  of  a  suHpensi  vc  appeal.    There  is  neither 

law  nor  precedent  for  it. 
A  district  Judge  can  not  revise  his  decrees,  by  an  i^junoMon,  on  the  ground  of  the  insoiS- 

cienoy  of  proof.    A  new  trial  and  an  action  of  nullity  are  the  only  modes  by  whioh  he 

can  revise  his  Judgments. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  Bay,  J.  Stubbs  dt  Oobb,  for  plaintiff  and  appellant. 
Ifonrison  dt  Farmer^  for  defendant  and  appellee. 

Wtlt,  J.  An  order  of  seizure  and  sale  should  not  be  injoined, » 
in  this  case,  for  insufficiency  of  the  evidence  upon  which  it  was  ren- 
dered. The  remedy  is  an  appeal.  This  is  undoubtedly  so  where  a 
judgment  is  sought  to  be  revised  on  that  ground.  No  one  will  contend 
that  Insufficiency  of  proof  is  a  good  ground  to  i^join  a  judgment. 
Why  should  it  be  in  regard  to  an  order  of  seisure  and  sale  ?  The  law 
has  not  so  proyided. 

Where  a  judgment  has  been  rendered  by  de£ault,  the  detendant  has 
ten  days  after  service  of  the  notice  of  Judgment  to  take  a  suspensive 
appeal,  and  twelve  months  for  a  devolutive  one.  Where  an  order  of 
seizure  and  sale  has  been  rendered  the  defendant  has  likewise  ten 
days  after  service  of  the  notice  thereof  to  take  a  suspensive  appeal, 
and  twelve  months  for  a  devolutive  one. 

Why  should  there  be  some  remedy  in  the  latter  case  that  there  is 
liot  in  the  former  f 

We  see  no  necessity  for  it.  In  both  cases  the  parties  whose  interestB 
are  affected  have  ample  time  to  take  eithe^r  a  suspensive  or  devolntive 


MONKOE,  JULY.  1873.  539 

Naaghton  v.  Drinkgrave  et  aU. 

appeal.  If  thej  desire  the  writ  of  execution  arrested  pending  the 
appeal,  they  can  have  it  by  giving  suitable  bond,  and  such  security  as 
4he  law  requires. 

Why  should  the  same  judge  who  decided  the  evidence  sufficient, 
and  issued  the  fiat,  grant  an  injunction  and  restrain  it  on  the  ground 
that  the  evidence  that  he  had  just  pronounced  sufficient,  is  insuffi- 
cient 1 

In  the  case  before  us,  the  plaintiff  chose  to  take  a  devolutive  ap- 
peal, although  he  had  ample  time  to  take  a  suspensive  one.  While  he 
was  appellant,  and  after  the  court  below  had  lost  jurisdiction  of  the 
^case  by  reason  of  the  appeal,  he  obtained  this  iig  unction  to  restrain 
the  execution  of  the  judgment  on  the  same  ground,  to  wit :  the  in- 
sufficiency of  the  proof  upon  which  the  order  of  seizure  and  sale  was 
rendered. 

Whether  or  not  the  evidence  was  sufficient  was  a  question  for  this 
court  to  decide  in  revising  the  appeal  from  the  order  of  seizure  and 
sale.  It  was  a  question,  which,  in  our  opinion,  the  District  Judge  had 
not  right  to  determine  in  an  injunction  proceeding.  The  plaintiff  had 
no  right  to  use  the  remedy  of  injunction  in  connection  with  his  devolu- 
tive appeal  for  the  purpose  of  gaining  the  advantage  of  a  suspensive 
appeal. 

To  get  a  suspensive  appeal  the  law  requires  a  bond  exceeding  by 
one-half  the  amount  of  the  debt.  In  coupling  an  injunction  with  a 
devolutive  appeal  the  plaintiff  only  gave  bond  tor  damages,  which  can 
not  exceed  one-fourth  the  amount  of  the  debt.  Thus,  by  this  extra- 
ordinary procedure,  the  plaintiff  has  succeeded  in  appealing  from  the 
order,  and  suspending  its  execution  in  the  meantime,  he  has  gained 
practically  all  the  advantages  of  a  suspensive  appeal,  and  hiis  incurred 
only  one-fourth  the  responsibility  thereof.  Such  a  practice  should  not 
be  sanctioned  by  the  court  ^  there  is  neither  law  nor  precedent  for  it. 
If  the  appellant  desires  execution  suspended,  he  must  take  a  suspen- 
sive appeal,  as  the  law  requires.  He  can  not  accomplish  the  object  by 
combining  an  injunction  with  a  devolutive  appeal.  The  District 
Judge  can  not  revise  his  decrees  by  an  injunction  on  the  ground  of 
the  insufficiency  of  proof.  ^A  new  trial  and  an  action  of  nullity  are 
the  only  modes  by  which  he  can  revise  his  judgments.  This  court 
may  do  so  by  appeal.     - 

For  the  reasons  stated,  it  is  therefore  ordered  that  the  judgment 
herein  be  affirmed  with  costs. 


Taliaferro,  J.,  <ionewrnng.  The  plaintiff  in  this  case  sued  out  an 
injunction  to  restrain  the  sheriff  from  selling,  under  two  orders  of 
seizure^  and  sale,  certain  property  in  Monroe  belonging  to  the  plaintiff. 
The  ground  «et  up  for  obtaining  this  injunction  is,  that  the  orders  of 
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Ifaugfaton  T.  Drinkgrave  et  als. 

seizure  and  sale  were  rendered  upon  insufficient  evidence;  having  beeit 
granted  without  authentic  proof  of  the  transfer,  by  endorsement  of  the 
payee,  of  the  notes  secured  by  the  mortgage  which  the  defendant  was^ 
seeking  to  enforce.  A  motion  was  filed  to  dissolve  the  injunction. on 
several  grounds,  to  wit : 

First — That  the  affidavit  does  not  state  the  facts,  which,  according^ 
to  his  belief,  render  an  injunction  necessary  to  protect  his  rights  ;  nor 
does  the  affiant  swear  that  the  facts  stated  in  his  petition  render  an 
injunction  necessary. 

Second — That  the  bonds  given  are  not  made  payable  to  the  defendant,, 
as  preicribed  by  law,  but  are  made  payable  to  tUe  clerk. 

Third — That  the  only  ground  for  injunction  set  out  in  the  petitioD 
is,  that  the  evidence  on  which  the  orders  of  seizure  and  sale  were 
granted  is  insufficient — which  can  not  be  ground  for  injunction,  bat  it 
matter  on  which  to  base  an  appeal,  and  the  plaintiff  has  taken  devo- 
lutive appeals  from  the  orders  of  seizure  and  sale,  which  he  has,  since 
the  date  of  his  said  appeals,  herein  injoined. 

Fourth — That  the  ground  of  injunction,  just  stated,  is  set  up  in  the 
appeals  to  the  Supreme  Court  from  the  aforesaid  orders  of  seizure  and 
sale,  and,  being  thus  Us  pendens,  can  not  be  set  up  again  in  this 
injunction. 

The  motion  to  dissolve  was  sustained  by  the  court  below,  and  the 
injunction  was  dissolved  at  plaintiff's  costs — the  court  rendering  judg- 
ment in  solido  against  the  plaintiff  and  his  sureties,  in  favor  of  the- 
defendant  for  the  sum  of  six  hundred  and  eighty  dollars,  one-half 
thereof  as  special  damages,  and  the  other  half  as  general  damages  on 
the  amounts  injoined.    From  this  judgment  the  plaintiff  has  appealed. 

The  appellee  prays  that  the  judgment  be  amended  by  granting  hinif 
twenty  per  cent,  as  general  damages  on  the  amount  injoined,  and  that,, 
in  other  respects,  the  judgment  be  affirmed. 

The  ground  set  up  for  obtaining  the  injunction  is  precisely  the  same 
as  that  on  which  the  appeals  were  taken.  The  question  arises,  was- 
it  necessary  to  the  preservation  of  his  rights,  or  his  protection  against 
a  wrong,  that  the  plaintiff  should  resort  to  the  equitable  remedy  of 
injunction  ?  He  took  a  devolutive  appeal  from  the  order  directing  the 
seizure  and  sale  of  his  property.  There  is  no  reason  shown  why  he^ 
did  not  take  a  suspensive  appeal.  He  was  entitled  to  either  a  devo- 
lutive or  a  suspensive  appeal.  But  it  is  argued  that  the  plaintiff  has. 
the  right  to  use  any  or  all  the  remedies  conceded  by  law  to  a  person 
for  the  protection  of  his  rights;  that  in  this  case  he  could  take  a 
devolutive,  instead  of  a  suspensive  appeal,  if  he  thought  proper;  and 
if  the  defendant  proceeded  to  execute  the  order,  he  might  resort  to  aii> 
injunction  to  suspend  the  sale  until  the  matter  in  controversy  should 
be  determined  on  appeal. 
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In  reasoning  upon  this  question,  I  look  to  the  rights  of  all  the 
parties  concerned.  The  creditor,  seeking  to  enforce- his  claims  against 
his  debtor,  has  rights  as  well  as  the  debtor.  The  creditor  has  the 
right  to  have  payment  of  his  debts  enforced  without  unreasonable 
delay.  If  the  debtor  has  several  remedies  of  detense,  it  does  not  follow 
that  he  is,  in  every  case,  compelled  by  necessity  to  resort  to  them  all. 
If,  in  a  given  case,  the  use  of  one  remedy  is  amply  sufficient  to  secure 
the  rights  of  a  party,  is  there  reason  or  equity  in  permitting  him  to 
involve  his  adversary  in  needless  expense  and  trouble  by  using  all  his 
remedies?  It  would  be  no  denial  of  the  right  of  injunction  to  say  that 
its  exercise  has  proper  limits. 

Whilst,  therefore,  I  concede  that  case's  might  arise  in  which  a  liti- 
^lit  would  be  justifiable  in  resorting  to  injunction  in  cases  like  the 
present,  yet  I  hold  that  the  resoit  to  it  should  in  cases  of  questionable 
right  be  restricted  to  instances  where  it  it  is  clearly  shown  that  cir- 
cnmstances  rendered  it  necessary.  But  it  may  be  said  that  the  sale 
of  the  plaintiff's  property,  under  an  illegal  order,  would  be  a  wrong 
which  the  law  provides  him  with  a  remedy  to  avoid.  The  law  also 
provides  him  with  the  remedy  by  suspensive  appeal  to  effect  the  same 
purpose.  That  there  was  any  impediment  in  the  way  of  his  exercising 
that  right,  I  am  not  authorized  to  inter  from  anything  in  the  record. 

Without  assenting  to  the  reasons  given  in  the  opinion  of  the  ma- 
jority of  the  court,  I  concur  in  the  conclusion  that  the  judgment  of 
the  lower  court  should  be  affirmed. 

We  think  the  judgment  ot  the  lower  court  correct.  The  ground  set 
up  for  obtaiuing  the  injunction  is  precisely  the  same  as  that  on  which 
the  appeals  were  taken.  All  the  relief  he  could  obtain  by  the  injunc- 
tion proceeding  was  obtainable  by  appeal.  By  taking  a  suspensive,  in 
place  of  a  devolutive  appeal,  he  might  have  obviated  the  sale  until  the 
appeal  was  decided.  The  law  discountenances  a  multiplicity  ot  suits. 
The  case  is  clearly  one  of  lis  pendens.  The  matter  of  controversy  was 
the  same  and  before  the  same  tribunal — between  the  same  parties  and 
for  the  same  cause  of  action.  Code  of  Practice,  article  335 ;  1  An.  46; 
4  An.  520  ;  21  An.  639.  ' 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Coui  t  be  affirmed  with  costs. 


LuDBLiNG,  C.  J.,  dissenting.  This  is  an  injunction  to  prohibit  the 
sheriff  from  proceeding  with  the  execution  of  two  writs  of  seizure  and 
sale  obtained  by  Henry  Burns  against  Thomas  Naughton. 

The  ground  of  injunction  is  substantially  that  the  note  for  the  debt 
secured  by  the  mortgage  is  in  favor  of  J.  Frank  Pargoud,  and  it  is 
indorsed  by  him  in  blank,  sous  seing  priv4,  and  not  by  authentic  act, 
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and  that  the  order  of  the  jndge  nnder  which  the  writs  were  ifisued 
unauthorized  by  law  and  null  and  void. 

A  motion  was  filed  to  dissolve  the  injunction,  for  four  reasons : 

First — Because  the  affidavit  is  defective. 

Second — Because  the  bond  is  defective. 

Third — Because  of  Us  pendens,  an  appeal  from  the  order  having  been 
taken  to  this  court. 

Fourth — Because  the  only  ground  for  injunction  alleged  is,  that  the 
evidence  on  which  the  orders  of  seizure  and  sale  were  granted  is 
insufficient,  '*  which  can  not  be  ground  lor  injunction,  but  is  a  matter 
on  which  to  base  an  appeal,  and  the  plaintiff  has  taken  a  devolutive 
appeal  before  suing  out  this  injunction." 

The  first  two  grounds  in  the  motion  are  not  good,  if,  notwithstand- 
ing the  defective  bond  and  affidavit,  it  appears  that  the  plaintiff  would 
be  entitled  to  a  new  injunction. 

The  plea  of  Us  pendens  is  also  unfounded.  C.  P.  335.  In  order  that 
the  plea  should  be  good,  it  should  appear  that  the  suit  is  between  the 
same  parties  for  the  same  object,  growing  out  of  the  same  cause  of 
action,  and  before  another  court  of  concurrent  jurisdiction.  If  it  be 
true,  as  contended  for  by  the  defendant,  that  the  suit  in  this  court  in- 
volves the  same  issues  and  between  the  same  parties  as  those  in  this  case, 
it  would  seem  to  be  an  additional  reason  to  authorize  the  injunction. 

In  Johnston  v.  Hickey  this  court  said :  '*  In  this  case  the  plaintiff 
obtained  an  injunction  against  an  order  of  seizure  and  sale,  which  was 
about  to  issue  against  bis  property  at  the  instance  of  the  defendant. 
The  petition  for  the  injunction  has  reference  to  a  suit  pending  between 
these  parties  in  relation  to  part  of  the  same  contract  on  which  the 
order  of  seizure  is  claimed  in  the  present  case,  and  reference  is  made 
to  the  answer  in  that  suit  to  ascertain  some  of  the  facts  relied  on  to 
obtain  the  injunction  in  the  present,  etc.  *  «  •  For  the  purpose 
of  deciding  on  a  motion  to  dissolve  an  injunction,  the  facts  alleged  in 
the  petition  on  which  it  is  obtained  are  taken  as  true,  but  afterwards 
may  be  controverted  in  an  answer  on  the  merits,  if  such  motion  does 
not  prevail.  We  are  of  opinion  that  the  facts  in  the  present  case 
ought  to  have  been  considered  by  the  court  below  as  sufficient  to  sus- 
tain the  injunction  until  the  cause  could  be  heard  and  determined  od 
its  merits.*'  4  La.  2d5.  In  that  case  it  had  been  urged  that  "no 
injunction  can  issue  to  restrain  executory  process,  unless  for  one  of  the 
reasons  assigned  in  C.  P.,  Arts.  738,  739."  But  this  court  thought 
otherwise  then. 

And  this  brings  me  to  the  consideration  of  the  last,  and,  as  it  seems, 
the  chief  reason  for  refusing  the  injunction,  to  wit:  that  having  taken 
a  devolutive  appeal  from  the  order  of  seizure,  the  want  of  authentio 
evidence  to  authorize  the  fiat  is  no  ground  for  an  injunction. 
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It  has  been  argued  that  the  question  presented  by  the  allegations  of 
the  petition  for  injunction  is,  whetlier  or  not  the  insufficiency  of  evi- 
deuce  to  authorize  a  judgment  can  be  made  a  cause  for  an  injunction. 
In  my  judgment  that  is  not  the  question.  The  question  is  one  of 
power  or  authority  in  the  judge  to  act  at  all.  The  judge  has  no 
authority  to  grant  an  order  for  executory  process  on  any  other  than 
authentic  evidence.  7  M.  239,  Day  v*  Fristoe;  1  An.  3^3;  4  An.  152;. 
5  An.  124,  Yates  v.  Phipps;  10  M.  223;  3  N.  S.  315;  7  N.  S.  515 ;  12  R. 
238;  2  All.  491 ;  1  R.  407.  If,  therefore,  he  act  without  authority,  his. 
act  is  a  nullity,  from  which  no  civil  effects  or  rights  can  arise.  '*  When 
the  creditor  is  in  possession  of  such  an  act,  he  may  proceed  against 
the  debtor  or  his  heirs,  by  causing  the  property  subject  to  the  privi- 
lege or  mortgage  to  be  seized  and  sold  on  a  simple  petition,  and  with- 
out previous  citation  of  the  debtor,"  etc.    C.  P.  734. 

The  decree  ordering  a  seizure  and  sale  is  so  far  a  judgment  that  an 
appeal  will  lie  from  it ;  but  itds  not  a  judgment  in  the  true  legal  sense 
of  the  term,  and  possesses  none  of  its  features.  It  issues  without  cita- 
tion; it  decides  on  no  issue;  nor  does  it  adjudicate  to  the  party 
obtaining  it  any  right  in  addition  to  those  secured  in  his  notarial  act. 
16  La.  254;  3  An.  253.  If  the  judge  had  inadvertently  granted  an 
order  of  seizure  and  sale  on  an  act  under  private  signature,  or  a  judg- 
ment in  chambers  on  an  ordinary  confession  of  judgment,  I  imagine 
no  one  would  affirm,  that  such  an  order  or  judgment  was  not  an  utter 
nullity.    In  my  judgment  the  case  at  bar  is  not  materially  different. 

The  rule  that  an  injunction  will  not  be  granted  to  arrest  a  fi»/a,  for 
causes  existing  anterior  to  the  judgment  does  not  apply  to  orders  of 
seizure  and  sale,  and  this  has  been  recognized  by  this  court  in  numer- 
oas  cases.  In  Chambliss  v,  Atchison,  2  An.,  an  order  of  seizure  and 
sale  was  injoined,  and  a  motion  was  made  to  dissolve  the  injunction.. 
This  court  said :  **Araong  the  specific  grounds  relied  on  in  argument 
by  the  counsel  for  Atchison,  in  support  of  the  judgment  appealed  from, 
so  tar  as  it  perpetuates  the  injunction,  the  following  are  deemed  mate- 
rial: 

*'  First — Chambliss  could  not  legally  obtain  an  order  of  seizure  on 
the  outstanding  notes  ot  Niebert,  the  stipulation  of  the  defendant  to 
pay  those  notes  only  conferring  upon  him  an  equitable  action  to 
enforce  payment. 

^*8eoond — Tlie  power  ot  attorney  to  Lacoste,  which  is  one  of  the  doc- 
uments on  which  the  order  of  seizure  issued,  is  a  private  statute. 
Acts. 

^^ Third — The  certificates  and  affidavit  of  the  justice  to  prove 
demand  from  the  original  debtor  are  private  acts,  not  under  seal  as 
required  by  the  statute  of  Mississippi. 

^^Faurth — The  copies  of  the  statutes  of  Mississippi,  adduced  to  she  v 
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the  capacity  of  justices  of  the  peace  to  act  as  Dotaries  and  to  prove  the 
rate  of  interest  on  the  notes,  are  not  anthentic  in  the  meaning  of  Arts. 
732  and  733  of  the  Code  of  Practice. 

^^ Fifth — The  identity  of  the  notes  is  not  shown.  They  were  not 
paraphed  by  the  notary.  The  mortgage  to  Niebert  describes  thoae 
that  were  given  as  drawn  in  favor  of  Bass,  and  his  name  is  not  on 
those  which  the  plaintiff  has  produced." 

The  facts  assumed  in  these  grounds  are  apparent  on  the  face  of  the 
record,  and  force  upon  us  the  conclusion  that  the  order  was  granted 
•upon  evidence  not  authentic. 

It  is  contended  that  none  of  those  grohuds  but  the  first  were  set 
forth  in  the  petition  praying  for  the  injunction,  and  that  the  others 
ean  not  be  noticed  here.  The  authorities  relied  upon  in  support  of 
that  position  do  not,  in  our  opinion,  establish  it.  *'  When  executory 
process  is  prayed  for  on  an  act  said  to  import  a  confession  of  judgment, 
the  judge  must  examine  and  decide  whether  the  instrument  unites  all 
the  requisites  of  the  law  necessary  to  authorize  this  summary  proceed- 
ing; so  far  it  is  a  judgment,  and  an  appeal  lies  from  it,  as  from  all 
other  orders  of  court  that  might  work  an  irreparable  injury."  And 
the  court  perpetuated  the  injunction.    2  An.  491 ;  3  An.  150;  10  R.  70. 

Did  the  fact  that  Naughton  had  taken  a  devolutive  appeal  deprive 
him  of  the  right  to  injoin  the  sale  attempted  to  be  made  under  an 
illegal  order?  I  am  aware  of  no  law  which  would  deprive  him  of  this 
right,  and  I  can  imagine  no  good  reason  for  it.  It  is  said  he  might 
have  suspended  the  effect  of  the  order  by  taking  a  suspensive  appeal. 
Supposing  he  could  not  take  a  suspensive  appeal,  for  the  want  of  a 
security  willing  to  sign  such  a  bond — an  hypothesis  by  no  meant 
improbable — is  this  court  to  deprive  him  of  another  remedy  afforded 
him  by  law  to  protect  his  property  from  an  illegal  seizure  and  sale? 
I  think  not. 

But  the  law  gave  him  the  right  to  take  a  suspensive  or  devolutive 
appeal.  He  chose  the  latter — no  doubt  believing  that  it  was  enoagh 
■to  call  the  attention  of  the  parties  to  the  fatal  defect  in  their  proceed- 
ings to  stop  it.  But  the  defendant  chose  to  try  to  enforce  his  illegal 
order,  nothwithstanding  the  appeal,  and  I  am  at  a  loss  to  imagine  why 
the  plaintiff  should  not  be  permitted  to  avert  the  wrong  attempted  to 
be  inflicted  upon  him  by  iujoiniug  the  illegal  writs. 

This  court  decided  recently  on  the  appeal  taken  from  the  order  of 
seizure,  under  which  the  writs  injoined  in  this  case  issued,  that  the 
order  ot  seizure  and  sale  was  wrongfully  issued;  that  the  ground  oC 
plaintiff's  injunction  was  good,  and  yet  he  is  mulct  in  twenty  per 
-cent,  damages  for  seeking  to  avert  a  wrong — for  trying  to  prevent 
trespass  upon  his  property. 

For  the  foregoing  reasons  I  dissent  from  the  opinion  of  the  coorL 
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On  Rrhkarinq. 

Taliaferro,  J.  A  rehearing  was  granted  in  this  case  only  on  the 
sabject  ot  damages.  A  review  of  the  case  in  regard  to  that  question 
induces  us  to  think  that  general  damages  alone  should  be  allowed. 

It  is  accordingly  now  ordered  that  the  judgment  of  the  lower  court, 
BO  far  as  it  condemns  the  plaintiff  in  injunction  and  his  sureties  in 
^olido  to  pay  the  defendant  three  hundred  and  forty  dollars  as  special 
damages,  be  annulled  and  set  aside;  and  that  in  all  other  respects  the 
Judgment  be  affirmed,  the  defendant  in  injunction  paying  costs  of 
tliis  appeal. 

The  Chief  Justice  adhering  to  the  views  expressed  in  his  diesenting 
opinion  in  this  case. 


No.  410. 
C.  H.  Morrison  v.  A.  P.  Flournoy  &  Co. 

'Where  the  debt  and  contract  on  which  a  jadgment  waa  obtained  existed  prior  to  the  Consti- 
tation  of  1868,  article  132  of  that  instrument  is  Dot  applicable,  and,  therefore,  the  Judg- 
ment does  not  fall  within  the  provisions  of  the  act  No.  40,  approved  February  34, 1869. 

Article  139  of  the  Constitution  is  not  self-acting,  and  can  only  have  effect  in  the  manner 
I  rovided  by  statute. 

When  there  was  no  law  authorizing  the  Sheriff  to  advertise  and  sell,  as  he  did,  the  cotton 
plantation  of  the  plidntiff  under  the  judgment  of  the  defendants,  in  lots  of  from  ten  to 
fifty  acres,  disregarding  the  plaintiff's  notice  that  he  desired  it  sold  in  block  and  not 
according  to  the  advertisement ;  and  where,  in  defense  of  his  act,  the  Sheriff  contended 
that,  before  the  day<of  sale,  he  had  notified  the  plaintiff  to  inform  him  whether  he  desired 
the  property  thus  advertised  to  be  sold  in  lots  or  in  block,  and  that  plaintiff,  having 
refused  to  give  any  instructions,  had  no  cause  to  complain ; 

Held — That  in  forced  sales  the  forms  of  law  must  be  strictly  complied  with,  and  that,  in  this 
case,  the  defect  in  the  Sheriff's  proceedings  could  not  be  cured  in  the  manner  attempted 
by  him. 

Property  advertised  to  be  sold  in  lots  of  from  ten  to  fifty  acres  could  not  be  legally  sold  in 
block,  and  the  plaintiff;  at  this  stage  of  the  proceedings,  was  not  bound  to  give  any  direc- 
tions to  the  Sheriff;  or  to  give  any  consent  as  to  the  manner  of  selling  his  property. 

He  had  the  right  to  require  a  legal  advertisement,  and  was  not  bound  to  waive  it  l)y  giving 
instructions  to  the  Sheriff  conoei'ning  the  sale. 

APPEAL  from  the  Fourteenth  Judicial  Di-^trict  Court,   parish  of 
Ouachita.    Ray^  J.    Morrison  (&  Farmer ,  for  plaintiff  and  appellee. 
S,  G.  Cobb,  for  defendants  and  .ippellauts. 

Wtly,  J.     This  case  is  correctly  stated    hy   the  counsel  of  the 
plaintiff,  and  is  as  loUows: 

The  defendant  held  a  judgment  against  the  plaintiff;  sued  out  a 
Jieri  fadas,  and  seized  a  cotton  plantation  belonging  to  plaintiff  in 
iDJunction. 

The  Sheriff  advertised  the  property  for  sale,  to  be  sold  in  lots  of  not 
less  than  ten  nor  more  than  fifty  acres. 

This  sale  was  injoined  on  tlie  ground,  among  others,  that  the  defend- 
35 
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ant  io  ezecatioD  had  notified  the  Sheriff  that  he  wished  the  pTopertj 
sold  in  block;  that  the  (contract)  debt  on  which  the  jadgmeot  wa» 
obtained  existed  previous  to  the  adoption  of  the  Constitntioii  of  1868. 
Article  132  did  not  for  that  reason  apply. 

After  the  i]\j unction  had  been  issued  and  served,  and  while  it  ww 
pending,  the  plaintiff  in  execution  returned  thejfi.  /a.,  and  sued  oat  aa 
alias  writ. 

On  this  second  execution  the  sheriff  relevied  upon  the  same  prop- 
erty. As  soon  as  this  last  seizure  was  made,  defendant  in  executioB 
served  a  notice  on  the  Sheriff  that  he  desired  the  property  sold  ia 
block. 

Notwithstanding  this  notice,  the  former  injunction,  and  the  law,  tiie 
Sheriff  proceeded  to  advertise  the  property  for  sale  again,  to  be  sold 
in  lots,  as  in  the  first  instance. 

The  defendant  in  execution  then  sued  out  the  present  injunction, 
averring  that  it  was  illegal,  irregular,  and  harassing  for  defendants  io 
injunction  to  return  the  first  execution,  and  to  proceed  in  the  execu- 
tion of  the  second  in  the  manner  they  had  been  restrained  from  doing 
under  the  first,  until  the  issues  made  by  the  injunction  then  pending 
had  been  disposed  oi; 

That  it  was  the  wish  of  defendant  in  execution  to  have  his  property 
sold,  if  at  all,  in  block ;  that  it  had  on  it  a  standing  cropi  and  to  sdl 
it  in  lots  would  be  greatly  to  the  damage  of  petitioner  y 

That  the  law  authorized  him  to  have  it  sold  in  block ;  the  debt  and 
contract  on  which  the  judgment  was  obtained  existed  prior  to  the  Con- 
stitution of  186d ;  therefore  article  132  was  not  applicable. 

Defendants  answered  by  admitting  the  seizure  and  advertisement  of 
the  property  to  be  sold  in  lots,  as  alleged,  but  averred  the  correctnetf 
and  legality  of  the  proceedings. 

Tlie  court  perpetuated  the  injunction,  and  defendants  have  appealed. 

The  contract  on  which  the  judgment  was  based  existed  before  the 
constitution  of  1868.  Therefore  this  judgment  does  not  fall  within  the 
provisions  ot  the  act  No.  40,  approved  February  24,  1869. 

In  Bowie  v.  Lott,  24  An.  214,  this  court  held  that  article  132  of  tiM 
constitution,  which  provides  that  ''all  lands  sold  in  pursuance  of 
decrees  of  courts  shall  be  divided  in  tracts  of  from  ten  to  fifty  acres,** 
is  not  self-acting,  and  can  only  have  effect  in  the  manner  and  to  the 
effect  provided  by  statute.  There  are  other  decisions  to  the  Bune 
effect. 

There  was,  therefore,  no  law  authorizing  the  sheriff  to  advertise  and 
sell  the  cotton  plantation  of  the  plaintiff  under  the  judgment  of  the 
defendants  in  lots  of  from  ten  to  fifty  acres,  the  plaintiff  having  notilied 
him  that  he  desired  it  sold  in  block. 
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Bat  the  defendants  contend,  that  before  the  day  of  sale  the  siieriff 
notified  the  plaintiff  to  inform  him  whether  he  desired  the  property 
sold  in  lots  or  in  block,  and  the  plaintiff  having  refused  to  give  any 
iDBtructions,  has  no  caube  to  complain. 

In  forced  sales  the  forms  of  law  must  be  strictly  complied  with. 

The  sheriff  in  this  case  had  advertised  the  property  to  be  sold  in  lots 
of  from  ten  to  fifty  acres,  notwithstanding  the  plaintiff  notified  him  he 
desired  it  sold  in  block. 

This  defect  could  not  be  cured  in  the  manner  attempted  by  the 
sheriff.  Property  advertised  to  be  sold  in  lots  of  from  ten  to  fifty 
acres,  could  not  be  legally  sold  in  block.  The  plaintiff,  at  this  stage  of 
the  proceedings,  was  not  bound  to  give  any  directions  to  the  sheriff,  or 
to  give  any  consent  as  to  the  manner  of  selling  his  property. 

He  had  the  right  to  require  a  legal  advertisement,  and  he  was  not 
bound  to  waive  it  by  giving  instructions  to  the  sheriff  concerning  the 
sale. 

Judgment  affirmed. 
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Where  certain  persons,  to  wit:  Morrinon  and  Pickens,  pretended,  the  one  as  clerk  and  the 
other  as  sheriff  of  the  parish  of  Caddo,  to  hold  their  offices  and  to  exercise  the  functions 
thereof  under  what  they  called  the  "McEnery  government,"  in  opposition  to  the  author, 
ity  of  the  United  States  and  the  laws  and  decisions  of  the  courts  of  this  State ; 

Held — That  it  would  seem  to  he  absurd  to  require  an  argument  to  show  that  parties  oocupy- 
Ing  such  positions  can  not  be  regarded  as  de  /aeto  officers  of  the  government  whose 
authority  they  contemn. 

There  ctui  not  be,  at  the  same  time  and  in  the  same  State,  two  valid  State  governments,  with 
two  sets  of  officers. 

Ko.  41  of  the  acts  of  the  Legislature,  session  of  1873,  forbids  persons  occupying  the  position 
therein  described  from  performing  any  official  act,  and  also  prohibits  aU  officers  of  the 
State  from  recognizing  them  or  giving  effect  to  their  acts. 

"  Whatever  is  done  in  contravention  of  a  prohibitory  law  is  void,  although  the  nullity  be  not 
formally  directed.''    C.  C.  art.  12. 

Bvery  official  act  of  Morrison  and  Pickens  is,  therefore,  null  and  void,  if  they  be  in  the  cate- 
gory of  persons  declared  to  be  nsurpers  in  the  first  section  of  act  No.  41  of  1873,  and  there 
is  no  donbt  that  they  are  in  said  category. 

They  do  not  hold  office  by  virtue  of  any  title.  They  never  were  declared  elected  by  the 
Board  of  Returning  Officers  at  the  general  election  of  November,  1673,  neither  have  they 
been  legally  commissioned. 

The  documents  called  commissions,  which  they  hold,  purporting  to  have  been  issued  on  the 
foorth  of  December,  1873,  are  absolute  nullities,  having  been  issued  in  violation  of  lawii 

Kg  one  claiming  an  office  by  election  in  November,  1873,  could  have  been  commissioned 
except  by  acting  Governor  Pincbback  or  by  Governor  Kellogg,  inasmuch  as  Governor 
Warmoth  was  suspended  by  being  impeached  by  tl^  House  of  Representatives  before  the 
promnlgation  of  the  returns  of  tbe  election  by  the  Returning  Board,  and  his  trial  was 
discontinued  in  consequence  only  of  the  expiration  of  his  term  of  otIQce. 

No  one  shall  exercise  the  functions  of  an  elective  office  by  virtue  of  an  election  unless  he  has 
been  declared  elected  according  to  existing  laws ;  and  in  oases  where  the  law  requires  the 
officers  to  be  commissioned,  until  such  commission  shall  have  been  issued.  Neither  of 
'  these  prerequisites  was  observed  in  this  case. 
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Tbe  acta  of  Morrison  and  PickeDS  in  aasuming  to  act  as  the  aheriff  and  clerk  of 

the  promulgation  of  the  law  aforesaid,  w^i-e  in  flagrant  violation  and  contraventka  of  ill 
statutory  provisions.    Sach  acta  are  crimes,  and  consequently  can  have  no  legal 
Those  who  themselves  have  violated  the  law  by  recognising  auch   pretended 
must  suffer  the  consequences  of  their  disobedience. 

The  act  No.  41  ot  1873  does  not  divest  vested  rights.    The  pretended  eommimdops  of 
and  Pickeus  were  meru  nullities.. 

jjf,  is  not  retroactive ;  it  is  not  ex  post  facto  in  its  operations ;  beoanae  it  professedly  prori^ 
only  for  the  future.    It  can  not,  therefore,  bo  ex  post  facto. 

It  does  not  encroach  upon  the  powers  and  duties  of  the  judiciary.    It  declares  oertafai 
which  were  in  themselves  wrong  and  in  violation  of  law  and  civil  order  b^ore  the 
ot  the  statute,  to  be  crimes  if  done  after  the  passage  of  the  law.    There  is  ao 
that  the  subject  is  one  over  which  the  Legislature  has  jurisdiction. 

It  is  not  material  to  decide  whether  or  not  the  act  No.  41  of  1873  conflicted  with  the 

office  act,  and  took  from  the  courts  cases  that  were  pending  under  it,  for  the  Geataal 
Assembly  has  complete  power  ovor  the  subject  of  contests  for  office.  It  detenuiMB  ika 
mode  by  which  these  questions  may  be  decided,  and  the  courts  have  no  jorisdictioa  cmr 
their  discretion. 

To  maintain,  as  was  strenuously  urged  in  the  case,  that  because  Morriaon  and  PSekeaa  han 
oot  been  prosecuted  and  convicted  of  their  crimes,  this  court  can  not  decide  on  tte 
validity  of  their  acts,  is  an  absurdity. 

It  ia  not  necessary  to  convict  a  thief  of  larceny  in  order  to  enable  the  ooart  to  decide  ttvl 
the  title  given  by  him  ot  the  stolen  property  was  an  absolute  nullity,  even  in  a  wmt  to 
which  the  thief  is  not  a  party. 

The  pretended  official  acts  of  Morrison  and  Pickens  are  nnllitiea,  and  therefore  the  bead 
which  is  the  basis  of  this  suit,  as  w oil  as  the  proceedings  had  in  the  caae  while  Merriaea 
and  Pickens  were  pretending  to  act  as  clerk  and  sheriff,  are  null  and  void. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Csiddo. 
TfOonepf  J.     W,N,  WisCj  Di8trict  Attorney,  for  plaintiff  aod  appel- 
lee.   Nutt  &  Leonard,  J,  M.  Lauton^  tor  defendant  and  appellant. 

LuDELiNO,  C.  J.    Zack.  McFarland  was  indicted  tor  murder  at  the 
tQrm  of  the  Tenth  District  Court,  in  Caddo  parish,  held  in  January, 
1873.    He  was  admitted  to  bail  by  the  presiding;  judge.     Upon  the 
failure  of  McFarland   to  appear  according  to  the  terms  of  his  bond, 
judgment  wasrendeied  agaiiist  him  and  his  b  ndsmen.     The  snietiei 
filed  a  motion  to  set  aside  the  judgment  nisi.     It  alleges  that  then 
is  no  indictment  against  McFarland  to  which  he  can  be  legally  com- 
pelled to  answer ;   that  no  legal  warrant  issued  against  him ;  tliat  he 
wan  not  arrested,  and  that  the  bond  was  not  taken  by  any  one  legaUj 
authorized  to  take  the  same,  and  is,  therefore,  null  and  void;  tliat  tiM 
indictment  was  not  found  by  a  legal  grand  jury,  and  that  even  thougli 
Che  indictment  be  held  to  be  valid  (which  is  denied),  still  said  McFai^ 
land  can  not  be  compelled  to  appear  before  this  court  at  the  present 
'Wm,  because  the  law  prohibits  him  and  all  others,  especially  officers 
ot  the  State,  trom  recognizing  in  any  manner  usurpers  in  office,  and 
l^ecause  the  offices  of  Clerk  of  said  court  and  Sherift  of  said  pariah  are 
now  usurped  by  S.  M.  Morrison  and  J.  W.  Pickens,  pretending  Co  act 
without  authority  ot  an  election  declared  by  the  Returning  Board  con- 
stituted by  law,  and  without  commissions  from  the  Governor  ol  the 
State. 

It  lurther  alleges  that  said   "Morrison  and  Pickens  have  openly 
adhered  to,  recognized,  and  attempted  to  maintain  the  usurping  gov- 
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oriimeDt  known  as  tbe  McEnery  Government;  that  they  ure  oaarpers, 
illegally  aRSuming  or  pretending  to  be  pnblio  officers,  withont  any 
shadow  or  color  of  right,  in  defiance  of  law ;  and  that  all  their  acts,  as 
Bticb,  being  subversive  of  the  government  and  in  contravention  of 
prohibitory  laws,  are  absolutely  null  and  void."     The  motion  further 
represents  that  the  Returning  Board,  constituted  by  law,  has  legally 
declared  U.  B.  Holloway,  Clerk,  and  A.  Flournoy,  Sheriff,  of  Caddo 
paiish ;   that  the  Governor  of  the  State  commissioned  them  as  such 
officers,  and  that  they  were  duly  qualified  to  act,  long  anterior  to  the 
date  on  which  said  indictment  was  filed,  and  that  they  were  the  only 
persons  entitled  in  any  manner  to  discharge  the  functions  of  their 
respective  offices.     It  alleges  that  the  Judge  had  no  right  to  order 
Pickens  to  take  the  bond,  and  the  said  Pickens  was  without  authority 
to  take  the  bond,  being  forbidden  by  law  from  doing  so,  and  that  the 
bond  is  utterly  null  and  void.     It  is  further  alleged  that  no  judgment 
could  have  been    rendered  on  said  bond,  or  ai.y  other  action  taken 
thereon  at  that  term  of  the  court,   because  t!:e  offices  of  Clerk  and 
Sherifi  were  violently  usurped,  and  the  lawful  Clerk  and  Sheriff  were 
prevented  irom  discharging  the  duties  of  their  offices  by  said  Morri- 
son and  Pickens. 

Tbe  motion  was  overruled,  judgment  was  signed,  and  the  sureties 
have  appealed. 

It  is  evident  that,  if  the  allegations  made  in  the  motion  be  true,  the 
motion  should  have  been  maintained,  as  there  can  be  no  judicial  pro- 
ceedings in  the  District  Court  without  a  clerk  and  sheriff;  and  the 
allegations  substantially  amount  to  this,  that,  practically,  the  District 
Court  of  Caddo  parish  had  neither  of  those  officers  acting  when  the 
proceedings  in  this  case  were  had. 

It  is  necessary,  therefore,  to  decide  whether  or  not  S.  M.  Morrison 
and  J.  W.  Pickens  were,  respectively,  Clerk  and  Sheriff  of  Caddo 
parish  during  the  time  when  the  aforesaid  proceedings  occurred. 

It  appears  that  U.  B.  Holloway  and  A.  Flonrnoy,  Jr.,  were  respect- 
ively declared  elected  to  the  offices  of  Clerk  and  Sheriff  of  Caddo 
parish  by  the  Board  of  Returning  Officers,  and  t!iat  they  were  duly 
commissioned  as  such,  on  the  twenty-sixth  day  of  December,  1872,  by 
Acting  Governor  Pinchback.  It  is  admitted  that  they  qualified  accord- 
ing to  law. 

It  appears  also  that  S.  M.  Morrison  received  what  purports  to  be  a 
commission,  signed  by  Governor  Warmoth,  bearing  the  date  of  fourth 
December,  1872,  although  it  was  not  received  until  twenty-third 
December,  1872.  It  is  admitted  he  took  the  oa.th  of  office  and  gave 
bond.    The  same  statement  ot  iacts  is  applicable  to  J.  W.  Pickc^ns. 

It  appears  that  said  Morrison  and  Pickens  obtained  possession  of  the 
buildings  and  records  of  the  offices  of  clerk  and  sheriff,  and  that  HoU 
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loway  and  FlonrDoy  have  been  asaertiDg  tbeir  rights  to  tbeir  olBeei 
«ince  the  date  of  their  commissions. 

S.  M.  Morrison  was  examined  as  a  witness  in  this  case.  He  says  thit 
**  he  has  heretofore  recognized  the  McEnery  government  of  tiie  State  of 
Louisiana,  and  continaes  so  to  do.  My  commission  from  GoTeroor 
Warmoth  as  clerk  was  received  on  twenty-third  December,  1872,  aod 
1  qualified  under  it  the  same  day.'*  His  bond  is  not  in  this  record, 
although  it  was  offered  in  evidence.  But  it  is  in  another  record  before 
this  court.  It  is  executed  in  favor  of  ''  the  Governor  of  the  State  of 
Louisiana/'  without  designating  who  is  Governor  of  the  State. 

It  is  admitted  that  J.  W.  Pickens  would  make  the  same  statemeDts 
as  those  made  by  Morrison  in  his  testimony. 

It  is  manliest  fiom  the  foregoing  statement  of  facts  that  S.  M.  Mor- 
rison and  J.  W.  Pickens  are  pretending  to  hold  their  offices,  and  to 
exercise  the  functions  thereof,  under  what  they  call  "the  McEnery 
government,"  in  opposition  to  the  authority  of  the  United  States,  and 
the  laws  and  decisions  of  the  courts  of  this  State. 

It  would  seem  to  be  absurd  to  require  an  argument  to  show  tliat 
parties  oooupyiug  nuch  positious  can  not  be  regarded  as  de/aelo  officers 
of  the  government^  whose  authority  they  contemn. 

The  Supreme  Court  of  the  United  States  held  the  following  language 
in  the  case  ot  Luther  v.  Borden  :  **  It  it  should  be  decided  that  Uic 
i}harter  government  had  no  legal  existence  during  (he  period  of  time 
above  mentioned — it  it  had  been  annulled  by  the  adoption  of  the 
opposii  i^  government — then  the  laws  passed  by  its  Legislature  during 
that  time  were  nullities,  its  tuxes  wrongfully  collected,  and  the  judg- 
ments and  sentences  of  its  courts  in  civil  and  criminal  cases  null  aod 
void,  and  the  officers  who  carried  their  decisions  into  operation  answer- 
able as  trespassers,  if  not,  in  some  cases,  as  criminals.^*    7  How.  ;I9. 

It  has,  however,  been  strenuously  contended  that  bi^cauM-  the  said 
Morribon  and  Pickens  were  in  possession  of  the  offices,  in  the  iii.uiDer 
already  stated,  they  were  de  facto  officers,  and  their  acts  can  not  be 
attacked  collaterally,  and  their  right  to  said  offices  can  not  be  inquired 
into  in  this  collateral  way ;  and  many  authorities  have  been  cited  to 
fiho\V  that  the  acts  of  a  de  facto  officer  can  not  be  questioned  in  a  col- 
lateral manner.  A  question  which,  at  this  late  day,  it  is  unneceasary 
to  refer  to  authorities  to  support.  But  that  argument  Ih  a  complete 
petitio  principii.  It  as&umes  for  granted  the  very  question  atissae, 
to  wit:  were  those  persons  de  facto  officers t  The  quotation  from  the 
opinion  of  the  Supreme  Court,  above  made,  negatives  that  position — 
so  does  common  sense.  There  can  not  be,  at  the  same  time  and  in  the 
same  State,  two  valid  State  governments,  wi);h  two  sets  of  offioefa. 
That  Flournoy,  who  was  declai-ed  elected  by  the  Rtiturning  Board, 
and  who  was  commissioned  by  Acting  Governor  Pinchback,  and  who 
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qnalifled  according  to  law,  was  Sheriff  of  Caddo  parish  at  the  date 
when  McFarland  was  pretended  to  be  arrested,  the  fourteenth  of 
March,  1873,  will  not  be  disputed  by  any  unbiased  lawyer.  An  arrest 
by  Flonrnoy,  on  that  day,  would  unquestionably  have  been  legal.  If 
Pickens  also  was  Sheriff,  there  were  then  two  Sheriffs  of  Caddo.  The 
proposition  is  absurd. 

It  is  notorious  that  in  the  winter  and  spring  of  1873,  in  certain  locali- 
l^ies  of  this  State,  the  adherents  of  Colonel  McEuery  were  in  a  position 
to  obstruct  theadmiuistralion  of  justice  by  praveuting  those  whom  the 
Returning  Board  of  elections  had  declared  elected  from  exercising  the 
functions  of  their  officer,  except  with  great  danger  of  civil  commotion. 
The  Greneral  Assembly,  then  in  session,  passed,  in  the  interest  of  pub- 
lic order  and  of  the  peace  of  society,  the  act  No.  41.  The  title  of  the 
act  unequivocally  indicates  the  intention  of  the  lawgiver — it  is  "an 
act  declaring  it  a  crime  to  usurp  a  public  office,  and  providing  the 
punishment  for  such  offense;  providing  that  if  any  public  officer  shall 
adhere  to  or  recognize  any  usurper,  his  office  shall  be  forfeited  and 
considered  abandoned,  and  directing  and  regulating  legal  proceedings 
to  have  such  abandonment  and  forfeiture  declared;  authorizing  the 
•Governor  to  declare  such  forfeiture  and  abandonment  in  certain  cases, 
and  to  remove  such  officers,  and  to  fill  the  vacancies  so  made  by 
4tppointment.** 

The  first  section  of  the  act  declares  "that  if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State— executive,  judicial  or 
legislative — without  authority  of  an  election  declared  by  the  Return- 
ing Board,  or  without  authority  of  a  comniission  from  the  G'»vernor  of 
the  State,  in  case  the  laws  require  stich  officer  to  be  commissioned, 
such  person  so  illegally  assuming  or  pretending  to  be  a  public  officer 
•shall  be  deemed  a  usurper.  If  any  such  usurper  shall  attempt  to 
'exercise  the  1  unctions  ot  a  public  officer,  nud  shall  interfere  with  any 
public  officer  in  the  discharge  of  his  duties,  such  usurper  so  interfering 
••hall  be  deemed  to  be  guilty  of  a  crime,  and  upon  conviction  may  be ' 
Aned  or  imprisoned,  at  the  discretion  of  the  court,  or  both.**  The 
second  section  declares  that  "  if  any  public  officer  shall  give  adhesion 
tOf  or  in  any  manner  recognize,  the  authority  of  any  person  who  may 
be  usurping  a  publico  office,  within  contemplation  of  this  law,  such 
public  officer  so  giving  adhesion  to  or  recognizing  such  usurper  shall 
be  deemed  to  have  forfeited  and  abandoned  the  public  office  held  by 
him,  under  the  constitution,  the  laws,  and  the  government  of  the 
State." 

Whether  the  penalties  denounced  against  officers  ot  the  State  who 
may  recognize  the  authority  of  persons  declared  to  be  usurpers  by  the 
statutes  can  be  enforced  or  not,  it  is  not  material  to  determine  now. 

Jt  is  sufficient,  for  the  purposes  of  this  case,  to  know  that  the  law 
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forbids  persoDs,  occupying  the  position  aforesaid,  from  performing  any 
official  act ;  and  also  prohibits  all  officers  of  the  State  from  reoogniBng 
them  or  giving  elffect  to  their  acts. 

''Whatever  is  done  in  contravention  of  a  prohibitory  law,  is  void, 
although  the  nullity  be  not  formally  directed."    C.  C,  art.  12. 

Every  official  act  of  S.  M.  Morrison  and  J.  W.  Pickins  is,  therefore, 
null  and  void,  if  they  be  in  the  category  of  persons  declared  to  be 
usurpers  in  the  first  section  of  act  No.  41  of  1873. 

They  do  not  hold  office  by  virtue  of  any  title  having^  oolor  of 
authority.  They  claim  to  have  been  elected  at  the  general  eleetiea 
of  November,  1872.  They  never  were  declared  elected  by  the  board 
of  returning  officers,  neither  have  they  been  commissioned.  The 
documents  called  commissions,  purporting  to  have  been  issaed  bj 
Grovernor  Warmoth  on  the  fourth  of  December,  1872,  are  absolute 
nullities,  having  been  issued  in  violation  of  law.  This  we  bad  occa- 
sion to  decide  in  the  case  of  Collin  v.  Knoblock,  and  in  other  oases 
decided  at  the  last  term  of  tbi»  Court,  at  New  Orleans. 

We  will  notice,  judicially,  that  no  one  claiming  an  office  by  eleedoa 
in  November,  1872,  could  have  been  commissioned,  except  by  acting 
Governor  Pinchback  or  by  G-ovemor  Kellogg,  inasmuch  as  Governor 
Warmoth  was  suspended  by  being  impeached  by  the  House  of  Repre> 
sentatives  before  the  promulgation  of  the  returns  of  the  election  by 
the  Returning  Board,  and  that  his  trial  was  discontinued  in  consequence 
of  the  expiration  of  his  term  of  office. 

These  tiftcts  form  a  part  of  the  history  of  this  State.  It  was  impos- 
sible, therefore,  for  him  to  have  issued  commissions  while  he  was 
suspended  from  discharging  the  duties  of  his  office. 

But  it  is  hardly  necessary  to  consider  the  commissions,  even  if  they 
can  be  regarded  as  commissions,  inasmuch  as  the  law  No.  41  declares 
that  no  one,  by  virtue  ot  an  election,  shall  exercise  the  functions  of 
^he  office  until  *' declared  elected  by  the  Returning  Board  constitnted 
by  law.  The  obvious  meaning  of  the  words  "  if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State,  executive,  judicial  or 
legislative,  without  authority  of  an  election  declared  by  the  Returning 
Board  constituted  by  law,  or  without  authority  of  a  commission  from 
the  Governor  of  the  State,  in  case  the  law  requires  such  officer  to  be 
commissioned,"  is,  that  no  one  shall  exercise  the  iunctions  of  an  elec- 
tive office,  by  virtue  of  an  election,  unless  he  has  been  declared  elected 
according  to  existing  laws ;  and  in  cases  where  the  law  requires  the 
officer  to  be  commissioned,  until  such  commission  shall  have  beeo 
issued. 

In  the  case  of  Morrison  and  Pickens  it  was  necessary  Uiat  they 
should  have  been  declared  elected  by  the  Returning  Board  and  commis> 
sioned  according  to  law. 
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Neither  of  those  prereqai sites  was  done  in  the  case  of  Morrison  and 
Pickens  j  and  their  acts,  in  assuming  to  act  as  the  sheriff  and  clerk  of 
Caddo  parish  after  the  proinnlgation  of  the  law,  are  in  flagrant  viola- 
tion and  contravention  of  statate  No.  4i.  Snch  acts  are  crimes  under 
the  provisions  of  the  statute,  and  consequently  can  have  no  legal 
effect;  and  those  who  themselves  have  violated  the  law  by  recogniz- 
ing snch  pretended  officers,  mu^t  suffer  the  consequences  of  their  dis- 
obedience. 

Is  the  law  constitutional  t  The  objections  urged  against  the  law  in 
argument  were  that  it  divested  vested  rights ;  that  it  is  retroactive 
and  ex  post  facto  in  its  operations,  and  that  it  encroaches  upon  the 
powers  and  duties  of  the  judiciary. 

There  is  no  force  in  the  objections  urged. 

No  one  has,  or  ever  had,  a  right  to  take  possession  of  an  office,^ 
except  in  the  manner  and  under  the  conditions  stipulated  by  law. 
Not  having  been  declitred  elected  by  the  officers  whose  province  it 
was,  under  the  law,  to  determine  that  question,  and  never  having 
been  commissioned  according  to  law,  Morrison  and  Pickens  were 
usurpers  before  the  passage  of  act  No.  4i.  They  had  neither  a  vested 
right  to  the  offices,  nor  any  other  icind  of  riglit  thereto,  as  it  does  not 
appear  that  they  contested  the  election ;  and  they  had  no  title  under 
which  they  could  nave  contested  lor  the  office  under  the  intmsion  into 
office  act — their  pretended  commissions  being  mere  nullities.  Bonner 
V,  Lynch,  25  An. 

The  law  is  not  retroactive — it  professedly  provides  only  for  the 
future.     It  can  not,  therefore,  be  ex  post  facto. 

Neither  does  the  statute  trench  upon  the  jurisdiction  of  the  jndiciary.- 
It  declares  certain  acts,  which  were  in  themselves  wrong  and  in  viola- 
tion of  law  and  civil  order  before  the  passage  of  the  statute,  to  be 
crimes  if  done  after  the  passage  of  the  law. 

That  the  subject  was  one  over  which  the  Legislature  had  jurisdic- 
tion can  not  be  questioned  seriously.  It  was  to  punish  those  who 
were  conspiring  agaiuAt  the  Government  by  preventing  the  installa* 
tion  of  its  officers  duly  declared  to  be  elected  and  commissioned.  Any 
jpovernment  which  would  fail  to  do  that  would  be  pusUlanimons  and 
unworthy  the  respect  of  a  free  people.  If  the  effect  of  the  passage  of 
the  statute  be  to  drive  those  usurperA  from  the  offices  which  they 
unlawfully  retained  from  the  legal  officers,  the  law  will  have  accom- 
plished its  object  without  any  violation  ot  right  or  of  the  constitution. 
It  was  urged,  also,  that  this  law  conflicted  with  the  intrusion  inta 
office  act,  and  took  from  the  courts  cases  that  were  pending  under  it. 
It  is  not  material  to  decide  whether  it  did  so  or  not,  for  the  General 
Assembly  has  complete  power  over  the  subject  of  contests  for  office 
It  determines  the  mode  by  which  those  qoestiona  may  be  decided,  and 
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the  coartB  have  no  jurisdictioD  oyer  their  discretion.  Bonner  v,  Lyneh, 
Cooley'8  Const.  Lim.  174. 

It  was  also  strenuoaslj  argued  that  until  Morrison  and  Pickens  had 
been  prosecated  and  convicted  of  their  crimes^  the  courts  could  not 
"Collaterally  decide  that  thej  were  usurpers  under  the  statute.  Thaa,  in 
this  case,  according  to  that  view,  the  sureties  on  the  bond  upon  which 
Judgment  is  asked  can  not  allege  and  show  that  there  exists  no  obliga- 
tion against  them,  inasmuch  as  the  indictment,  the  warrant,  the  arrest^ 
and  the  bond  given  in  the  case  of  The  State  v.  McFarland,  were  abao- 
lute  nullities  and  without  effect,  in  consequence  of  the  fact  that  Moni- 
eon,  who  pretended  to  act  as  clerk  of  the  court  in  which  said  pioceed- 
ings  were  had,  and  Pickens,  who  protended  to  act  as  sheriff  in  said 
proceedings,  were  usurpers,  and  were  acting  in  defiance  of  act  No.  41, 
because  Morrison  and  Pickens  have  not  been  convicted  of  their  crimes; 
that  18,  that  we  can  not  decide  the  very  matter  at  issue,  to  wit:  Are 
'the  acts  of  Morrison  and  Pickens  nullities,  or  are  they  valid?  The 
proposition  is  absurd. 

It  is  not  necessary  to  convict  a  thief  of  larceny  in  order  to  enable 
'the  court  to  decide  that  the  title  given  by  him  of  the  stolen  pi*operty  was 
an  absolute  nullity,  even  in  a  suit  to  which  the  thief  is  not  a  party. 

We  think  the  statute  No.  41  of  the  General  Assembly  of  1873  is,  so 
far  as  applicable  to  this  case,  valid  and  obligatory  upon  all  citiseoa. 
The  pi-etended  official  acts  of  S.  M.  Morrison  and  J.  W.  Pickens  are 
nullities,  and  therefore  the  bond,  which  is  the  basis  of  this  suit,  as  well 
as  all  the  proceedings  had  in  the  case  while  Morrison  and  Pickens 
were  pretending  to  act  as  clerk  and  sheriff,  are  null  and  void. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  and  proceed- 
ings in  this  case  be  declared  null  and  void,  and  that  the  proceedings 
.be  dismissed. 


No.  408. 
Duncan  Kennedy,  Jr.,  et  als.  v,  Robert  C.  Rust  et  als. 

A.  having  made  a  sun'ender  in  bankraptcy  and  become  a  diBcharged  bwikroplt  ▼hoM 
property  was  sold  by  his  assignee,  a  snit  conld  not  be  institnt^d  against  him  on  certaiB 
mortgage  notes  reposing  on  said  property ;  he  was  no  longer  a  party  in  interest,  and  ooold 
not  be  represented  in  the  case  by  the  carator  od  hoc  appointed  for  that  purpose  and  upoA 
whom  citation  was  served.  Such  proceedings  were  mere  nullities.  There  was  then  do 
citation,  and  prescription  took  effect  against  the  notes  upon  which  the  judgment  waa 
predicated. 

The  plea  of  prescription  filed  in  this  court  by  defendant  against  plaintiffs,  who  allege  the 
nullity  of  the  judgment  he  relies  upon,  is  not  well  taken.  The  plaintiff^,  in  pursoit  of 
their  rights,  finding  themselves  opposed  by  what  purports  to  be  a  superior  mortgage  to 
theirs,  have  the  right  to  attack  it  and  show  its  nullity. 

APPEAL  from  the  Fourteenth   Judicial  District  Court,  parish  of 
Ouachita.    Bay^  J.    Morrisan  dk  Farmer ,  lor  plain tifb  and  appel* 
lees.     Frank,  P.  SUtbhSy  for  delendant  and  appellant. 
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Taliaferko,  J.  Three  Beveral  cri'ditors  having  jadioial  mortgages. 
Join  together  to  enforce  tbeir  several  mortgages  against  a  tract  of  land 
and  plantation  in  the  parish  of  Oaachita,  owned  by  the  defendant, 
Bobert  C.  Bast,  and  in  his  possession.  The  property  thas  proceeded 
against  by  the  hypothecary  action  was  formerly  owned  by  Albert  Rnst, 
^who  died  in  April,  1872,  io  the  State  of  Arkansas,  his  proper  residence, 
:and  who  never  resided  or  had  a  domicile  in  Louisiana.  Albert  Rust, 
in  18H8,  became  a  bankrnpt  in  the  United  States  District  Court  for  the 
Eastern  District  of  Arkansas.  His  property,  among  which  was  his 
tract  of  land  and  plantation  in  Oaachita,  which  these  plaintiffs  are 
proceeding  against,  w<is  sold  by  his  assignee  in  bankruptcy,  subject  to 
4he  mortgages  and  incumbrances  upon  it.  The  Ouachita  land  was  pur- 
chased by  one  Charles  B.  Moore,  who  subsequently  sold  it  to  the  pres- 
ent defendant,  Bobert  C.  Rust. 

In  April,  1861,  Albert  Rust,  residing  in  Arkansas,  being  indebted  to 
^ames  Brander,  of  New  Orleans,  in  the  sum  of  $12,099,  executed  four 
several  notes  in  favor  of  Brander,  making  in  the  aggregate  the  said 
sum  of  $12,099,  each  of  the  notes  bearing  interest  from  its  maturity, 
two  of  them  maturing  first  oi  February,  1862,  and  the  other  two  on  the 
first  of  February,  1863.  To  secure  the  payment  of  these  notes.  Rust 
ejLecttted  a  mortgage,  before  a  notary  in  New  Orleans,  on  the  Ouachita 
plantation.  This  mortgage  contains  the  pact  de  non  alienando, 
expressly  stipulating  that  ''the  mortgageor  consents  and  agret^s  that 
any  and  aU  legal  proceedings  ior  the  recovery  of  the  amount  of  said 
notes,  or  any  part  thereof,  and  for  the  foreclosure  of  this  mortgage, 
may  be  instituted  and  carried  to  final  judgment  and  execution  in 
any  of  the  district  courts  of  New  Orleans,  renouncing  the  benefit  of 
any  and  all  laws  providing  that  defendants  can  only  be  sued  or  pro- 
ceeded against  before  the  judge  of  the  parish  or  district  wiierein  they 
reside  or  have  their  domicile.^' 

In  November,  1869,  W.  A.  Johnson,  of  New  Orleans,  having  become 
owner  of  the  unpaid  notes  of  Rust  to  Brander,  and  also  of  the  mort- 
gage securing  them,  brought  suit  in  the  Seventh  District  Court  ot  New 
Orleans  to  enforce  the  mortgage,  although  Rust  had  made  a  surrender 
in  bankruptcy  and  received  his  discharge.  Treating  Rust  as  an 
absentee,  and  as  still  in  possession  of  the  property,  he  caused  M.  A. 
Foute,  an  attorney  at  law,  to  be  appointed  curator  ad  hocj  and  had  the 
citation  and  a  copy  oi  the  petition  served  upon  him  in  that  capacity. 
A  judgment  was  rendered  in  favor  of  the  holder  of  the  notes  recog- 
nizing the  debt  and  mortgage,  and  making  the  same  executory.  This 
judgment  was  rendered  on  second  of  January,  1870.  Execution  was 
issued  directed  to  the  sheriff  of  Ouachita,  and  the  mortgaged  property 
was  seized  in  March,  1870,  and  advertised  for  sale,  but  the  sale  was 
iigoined  by  Robert  C.  Rust,  administrator  of  A.  Rust.     In  May  follow- 
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iDg,  John  M.  SaDdidge  became  Biibrogated  to  the  rights  of  Johnson  hj 
notarial  act.  Sandidge  may  be  regarded  as  the  real  defendant  io  fiiia 
case. 

The  three  creditors  of  Albert  Rast,  who  are  proceeding,  as  we  hare 
seen,  by  hypothecary  action  apainst  the  property  in  qaestion,  alleging 
that  the  som  claimed,  by  virtue  of  this  mortgage  claim  of  Sandidge, 
exceeds  the  valae  of  the  property,  and,  if  enforced,  wonld  depriTe- 
thera  of  receiying  any  portion  of  the  proceeds  of  the  property  mort- 
gaged, combine  with  their  hypothecary  action  a  prayer  that  the  judg- 
ment of  the  Seventh  District  Court  of  New  Orleans  be  annulled,  and 
the  mortgage  of  Sandidge  canceled.    They  allege : 

First — That  the  Seventh  District  Court  of  New  Orleans,  whicb 
rendered  the  judgment,  was  without  jurisdiction  either  of  the  person 
or  mortgaged  property. 

Second — That  neither  the  property  mortgaged  nor  the  mortgageor 
were  properly  represented  by  the  appointment  and  service  of  M.  A. 
Foute  as  curator  ad  hoc. 

Third — That  the  notes  which  form«;d  the  basis  of  the  judgment  of 
Johnson  and  Sandidge  were  prescribed  at  the  inception  of  the  suit. 

Fourth — That  Albert  Rust  at  the  time  of  the  waiver  of  prescription 
on  the  notes,  w«as  insolvent  and  tticrefore  incapacitated  from  making 
any  acknowledgment  or  waiver  to  the  prejudice  of  other  creditors. 

Tlie  jud'graent  of  the  lower  court  recognized  the  three  several  judi- 
cial  mortgnges,  and  ordered  the  property  mortgaged  to  be  sold  and  the 
proceeds  applied  to  the  payment  of  these  mortgages  respectively. 
The  jurlgment  further  decreed  that  the  special  mortgage  of  Rust  to 
Brsnder,  to  whose  title  Sandidge  is  subrogated,  be  canceled  from  the 
mortgage  records  of  the  parish  ot  Ouachita,  so  far  as  it  affects  the  said 
judicial  mortgages.  From  this  judgment  the  defendant,  Sandidge,  haa 
appealed. 

We  think  the  plea  of  prescription  must  be  fatal  to  the  defendant's 
claim  in  this  case.  At  the  time  ot  the  institution  of  the  suit  by  John- 
son, in  the  Seventh  District  Court  of  New  Orleans,  against  Albert 
Rust,  the  latter  was  a  discharged  bankrupt.  He  had  made  a  surrender 
in  bankruptcy,  the  property  in  controversy  had  been  sold  by  the 
assignee.  Rust  was  no  longer  a  party  in  interest.  He  could  not  be 
represented  in  this  case  by  the  curator  ad  hoc  appointed  for  that  pur- 
pose, and  upon  whom  the  citation  was  served.  The  appointment  of  a 
curator  cLd  hoc  and  the  citation  served  upon  him  were  simply  nullities. 
There  was  then  no  citation,  and  prescription  took  effect  against  tJie 
notes  upon  which  the  judgment  is  predicated. 

The  contested  question  as  to  the  waiver  of  prescription  it  becomea 
unnecessary  to  consider.  If  prescription  had  not  accrued  at  the  time 
the  waiver  was  made  it  became  complete  irom  and  after  that  time. 
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The  plea  of  prescription  filed  in  this  court  by  defeodant  against 
plaintififtt*  action  is  not  well  taken.  The  plaintiffs,  in  pursuit  of  their 
rights,  find  theuj selves  opposed  b^  what  purports  to  be  a  superior 
mortgage  right  to  theirs,  had  the  right  to  attack  it  and  show  its  nullity. 

It  is  therefore  ordered  that  the  judgmeut  of  the  Di^tricL  Court  be 
4^rmed  with  costs. 


No.  404. 

David  Pipes,  Sr.,  v.  Woodrdfb^  Nors worthy.    B.  H.  Nors worthy, 

Intervenor. 

The  defendant  in  this  sttit  has  no  interest  in  dispnting  the  ownership  of  the  judicial  mort- 
gage obtained  against  Parka,  which  is  sought  to  be  enforced  by  plaintiff  on  land  which 
defendant  holds  under  said  Parks.  If  it  should  be  dischar^^ed  by  him,  the  discharge 
would  protect  him  against  Morgan  &  Todd,  the  alleged  transferrees,  who,  by  appearing 
as  counsel  for  plaintifl^  and  signing  the  petition  alleging  his  ownership  of  the  jadgnient, 
would  be  estopped  from  disputing  his  title ;  or  if  defendant's  land  should  be  subjected 
to  the  mortgage  resulting  ft-om  said  Jadgment,  no  controversy  could  arise  hereafter  in 
relation  to  it  at  the  suit  of  Morgan  &,  Todd,  the  alleged  translerrees. 

Besides,  if,  as  alleged  by  defendant,  the  pretended  transfer  of  the  Judgment  was  a  nullity, 
because  it  was  the  sale  of  a  litigious  right,  the  title  of  it  remains  in  the  plaintilT,  and  of 
course  he  has  the  right  to  its  enforcement. 

Aa  to  the  plea  of  prescription,  this  defense  was  unsuccessfully  made  by  Parks,  the  judgment 
debtor,  and  as  the  judgment  was  rendered  before  defendant  bought  the  land  from  Parks 
and  before  his  adverse  interest  accrued,  he  was  not  in  any  manner  injured  by  it  The 
Judgment  beconJng  final  for  Parks,  is  also  conclusive  against  defendant. 

It  is  those  creditors,  whose  claims  exist  at  the  time  an  improper  Judgment  is  rendered,  that 
have  cause  to  complain,  because  they  only  are  injured  by  it.  The  third  possessor  of 
mortgaged  property  certainly  occupies  no  better  x>OBition  than  a  creditor. 

Tbe  allegation  that  Parks  never  owned  the  land  in  question,  and  therefore  that  the  mortgage 
never  took  effect  upon  it,  works  fatally  against  the  defendant,  who  raised  this  objection. 
If  Parks,  the  author  of  defendant's  title,  never  owned  the  land,  it  follows  that  defendant 
does  not  own  it  and  can  not  be  injured  by  this  suit.  Repudiating  the  title  of  Parks,  he 
repudiates  his  own,  and  puts  himself  out  of  court. 

APPEAXi  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Eay,  J.  D.  0.  Morgan,  Todd  d  Brigham,  for  plain- 
tiff and  appellant.  Newton  dc  Hall,  0.  F,  Dunn  and  B,  O,  Cobb,  ior 
defendant  and  appellee. 

Wyly,  J.  In  July,  1866,  the  plaintiff,  David  Pipes,  obtained  judg- 
ment ior  ^78 10  20  against  William  A.  Parks,  who  took  an  appeal  to 
this  court,  and  who  went  into  bankruptcy  peuding  that  appeal.  Brig- 
bam  &  Morgan  bongiit  the  judgment  of  the  plaintiff  pending  the 
appeal,  which  was  afterwards  dismissed  by  consent  of  parties,  £.  £. 
Norton,  the  assignee,  acting  therein  in  behalf  ot  Parks. 

This  judgment  had  been  duly  recorded  before  Parks  became  a 
bankrupt^  and  ot  course,  it  became  a  judicial  mortgage  on  his 
property . 

William  A.  Parks  was  the  administrator  of  the  succession  of  his 
father,  Levi  Parks,  and  was  also  a  beneficiary  heir.  At  probate  sale 
he  purchased  the  plantation  which  belonged  to  his  father's  succes($iou. 
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Pipes,  8r.,  V.  Kon worthy. 

He  subsequently  sold  one  undivided  third  of  said  plantation  to  the- 
detendant,  Woodruff  Norsworthy,  and  the  other  two-thirds  to  Brig- 
ham  and  Gale.  Norsworthy  afterwards  acquired  Gale's  part  of  the 
land,  making  him  the  owner  of  two-thirds  of  the  plantation.  Brig* 
ham  went  into  bankruptcy  and  surrendered  his  third  interest  in  the 
plantation.  The  plaintiff  now  brings  this  hypothecary  action  to 
subject  the  two-thirds  of  the  plantation  owned  by  the  defendant  to> 
his  judicial  mortgage  which  was  attached  to  the  plantation  when  it 
was  owned  by  William  A.  Parks,  the  author  of  defendant's  title. 

Tlie  issues  presented  by  the  pleadings  are  as  follow : 

First — That  Pipes  was  not  the  owner  of  the  judgment  or  mortgage 
sought  to  be  enforced,  and  the  suit  could  not  be  instituted  in  his  name. 

Second — That  one-half  of  the  debt  on  which  the  judgment  was  ba^ed 
was  extinguished  by  prescription. 

Third — That  the  judgment  had  been  sold  to  Morgan  &  Brigham, 
attorneys  at  law,  pending  the  appeal,  and  it  was  the  sale  of  a  litigious 
right,  and  therefore  null. 

Fourth — That  William  A.  Parks  was  never  the  owner  of  the  land  iir 
question,  consequently  the  judicial  mortgage  neVer  took  effect  on  the 
land. 

Fifth — That  one-third  of  the  mortgage  was  extinguished  by  con- 
fusion, by  virtue  of  Brigham  having  been  one-third  owner  of  the 
plantation,  and  at  the  same  time  one-half  owner  of  the  ju<^gment  or 
judicial  mortgage. 

It  appears  that  Brigham's  interest  in  the  judgment  sought  to  be  en- 
forced was  transferred  to  R.  B.  Todd,  an  attorney  at  law.  And  it 
appears  that  this  hypothecary  action  was  brought  in  the  name  of  the 
plaintiff,  the  original  owner  of  the  debt,  and  the  plaintiff  in  the  suit 
which|resulted  in  the  judgment  now  sought  to  be  enforced  on  the  land 
of  the  defendant.  Notwithstanding  the  transfer  of  the  judgment, 
Morgan  &  Todd,  by  appearing  as  counsel  for  the  plaintiff,  and  sign- 
ing the  petition  alleging  his  ownership  of  the  judgment,  would 
be  estopped  from  disputing  his  title ;  and  it  is  proved  that  the  plain- 
tiff authorized  this  suit  to  be  brought.  What  interest  has  the  defend- 
ant in  disputing  the  ownership  of  the  judgment  t  If  it  should  be 
discharged  by  him,  the  discharge  would  protect  him  against  Morgan 
&  Todd,  the  alleged  tranferrees,  or  if  the  land  should  now  be  subjected 
to  that  mortgage,  no  controversy  could  arise  hereafter  in  relation  to  it 
at  the  suit  of  Morgan  &  Todd.  It  is  not  pretended  that  the  allef^ed 
transfer  of  the  judgment  in  any  manner  prevents  the  defendant  froift 
making  such  defenses  as  he  could  make  without  it. 

Besides  assuming  his  third  ground  of  defense  to  be  true  (and  be 
oertainly  can  not  object  to  this  assumption),  the  pretended  transfer  of 
the  judgment  was  a  nullity,  because  it  was  the  sale  of  a  litigious 
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right  Therefore,  if  the  truth  of  the  third  groand  be  conceded,  which 
is  that  the  transfer  of  the  judgment  was  a  nullity,  there  is  not  tlie 
least  difficulty  in  disposing  of  the  first  ground,  because,  as  the  transfer 
to  Morgan  &  Todd  was  a  nullity,  the  title  of  the  judgment  remains  in 
the  plaintiff,  and,  of  course,  he  has  the  right  to  enforce  his  own 
judgment. 

As  to  the  objection  that  one-half  of  the  debt  on  which  the  judgment 
was  based  was  extinguished  by  prescription,  we  will  remark  that  that 
defense  was  unsuccessfully  made  by  Parks,  the  judgment  debtor,  and, 
of  course,  the  judgment  became  final  and  conclusive  against  him.  As 
this  judgment  was  rendered  before  the  defendant  bought  the  land 
from  Parks,  and  before  his  adverse  interest  accrued,  he  was  not  de- 
frauded or  in  any  manner  injured  by  it,  even  though  it  were  without 
consideration  and  prescribed.  It  is  creditors  whose  claims  exist  at  the 
time  an  improper  judgment  is  rendered  that  have  cause  to  complain, 
because  they  only  are  injured  by  it.  The  defendant,  the  third  pos- 
sessor of  mortgaged  property,  certainly  occupies  no  better  position 
than  a  creditor.  Besides,  the  judgment  can  not  be  attacked  collater- 
ally. As  to  the  objection  that  William  A.  Parks  never  owned  the 
land  in  question,  and  therefore  the  mortgage  never  took  effect  upon  it, 
we  will  remark  that  setting  up  title  under  Parks,  the  defendant  is 
estopped  from  disputing  with  the  plaintiff  on  this  point.  If  Parks, 
the  author  of  bis  title,  never  owned  this  laud,,  the  defendant  does  not 
own  it  and  can  not  be  injured  by  this  suit;  he  has  no  cause  to  com- 
plain, because,  when  he  repudiates  Parks'  title,  he  repudiates  his  own.. 
This  argument  puts  him  out  of  court,  because  deriving  possession  and 
title  from  Park^,  when  he  repudiates  or  disclaims  these  he  has  no 
further  interest  in  the  contest.  Disowning  Parks'  possession  and 
Parks'  title,  which  alone  give  him  an  interest  in  this  case,  the  defend- 
ant has  no  more  right  to  contest  with  the  plaintiff  about  the  land  in 
question  than  any  other  citizen  of  the  parish  ot  Morehouse. 

As  to  the  fifth  ground,  to  wit :  that  one- third  of  the  mortgage  was 
extinguished  by  confusion,  because  Brigham  owned  one- third  of  the 
plantation,  and  at  the  same  time  owned  one-half  the^^udgment,  we 
will  remark  there  is  no  force  in  it.  Brigham  owned  half  of  the  judg- 
ment, it  is  true,  but  he  never  occupied  tor  a  moment  the  position  both 
of  creditor  and  debtor  for  any  part  of  said  judgment.  It  is  true,  he 
owned  one-third  of  the  plantation  in  controversy,  which  he  surren- 
dered in  bankruptcy,  and  which  is  not  embraced  in  this  litigation. 

As  to  that  share  of  the  land,  of  course,  there  was  confusion  as  to  one- 
half  the  amount  ot  the  mortgage.  That  is,  the  judgment  was,  in  no 
manner,  reduced,  but  its  effect  as  a  mortgage  ceased  to  the  extent  of 
one-half  on  that  part  of  the  land  purchased  by  Brigham^  No  part  of 
the  judgment  was  paid.    If  Brigham  had  bought  the  whole  tract,. 
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instead  of  one- third,  of  coarse  it  woald  have  been  relieved  of  the 
mortgage  by  confusion;  but  this  would  not  release  the  judgment  as  a 
mortgage  to  its  full  amount  on  any  other  lands  owned  by  Parks  at  the 
time  of  the  registry  of  said  judgment. 

As  to  the  plea  of  discusssion,  no  money  was  tendered  by  the  defend- 
ant to  carry  it  on ;  besides.  Parks  had  gone  in  bankruptcy,  and  the 
property  being  in  the  jurisdiction  of  the  bankrupt  court,  could  not  be 
discussed  by  process  of  the  court  a  qua. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
defendant  be  annulled  ;  and  it  is  now  ordered  that  there  be  judgment 
for  the  plaintiff  recognizing  his  judicial  mortgage  herein  on  the  land  in 
controversy,  and  ordering  it  to  be  sold  according  to  law  to  pay  the 
judgment,  interest  and  costs  set  up  by  the  plaintiff  herein  ;  and  it  is 
further  ordered  that  the  plaintiff  recover  judgment  against  the  defend- 
ant for  costs  of  this  proceeding  in  both  courts. 

Rehearing  refused. 


No.  352. 
LocrsiANA  Mutual  Insurance  Company  v.  Walters  &  Eldrr. 

Where  Elder,  one  of  the  defendants,  had  been  cited  at  a  member  of  the  oommoreial  fln&  of 
Walt-era  Sc  Elder,  in  a  snit  on  certain  dratte,  and  it  vaa  alleged  and  proved,  in  dafexue» 
that  said  drafta  had  been  given  oat  of  the  nBoal  coarse  of  the  partnership  baslDeas, 
without  any  authority,  and  not  on  account  oi  the  partnership,  but  where  it  was  also 
proved  that  Elder  had  signed  the  drafts ; 

Held — That  he  can  not  deny  hU  authority  to  make  the  drafts,  and  that  he  is  persouaDj 
responsible  for  the  amount  thereof. 

The  firm  was  sued,  but  evidence  was  received  without  objection  which  established  Us  per- 
sonal liability.    Ho  is  bound  by  this  proof. 

The  objection  that  there  was  no  notice  of  dishonor  is  not  valid.  The  drawer  had  no  fhnda  ia 
the  hands  of  the  drawee,  and  long  after  the  drafts  were  due,  and  with  the  knowledge 
that  they  had  not  been  protested,  he  frequently  acknowledged  his  liability  thereon  aad 
promised  to  pay  them. 

There  is  no  force  in  the  position  thai  Elder  gave  the  drafts  for  a  balance  on  the  cempnocnias 
of  a  debt  due  by  the  estate  of  one  Pomroy.  As  the  representative  of  the  estate,  fas 
could  not  bind  it  by  drawing  drafts,  but  be  bound  himself. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  CaJdo. 
Lefideef  J.  Egan,  WUliamson  &  Wise,  Race^  Foster  dt  Merrick^  for 
plaintiffs  and  appellees.  Land  &  Taylor,  for  Elder,  defendant  and 
appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  on  two  drafts,  dated  thirtieth  Haj, 
1868,  drawn  by  Walters  k.  Elder  to  the  order  of  the  Louisiana  Mutual 
Insurance  Company,  on  William  Cooper,  who  accepted  them,  and  they 
were  due  on  the  first  November  and  first  December,  1868. 

The  defendants,  after  pleading  a  general  denial,  aver  that,  at  the 
time  the  drafts  were  given,  the  succession  of  E.  H.  Pomroy  was  largely 
indebted  to  the  plaintiff;  that  David  J.  Elder  was  executor  of  said  sac- 
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cessioD,  which  was  well  known  to  the  plaintiff;  that  said  execa tot- 
gave  the  drafts  in  settlement  of  said  indebtedness,  and  the  acce})^or 
accepted  the  drafts  as  agent  of  said  executor  and  at  his  request.  They 
aver  that  D.  J.  Elder  had  no  authority  to  sign  the  firm  name  to  said 
drafts;  that  it  was  an  act  out  of  the  usual  course  of  the  partnership 
business,  and  the  plaintiff  knew  that  said  Elder  acted  in  this  transac- 
tion as  executor  of  said  succession,  and  in  order  to  compromise  a  debt 
due  by  the  succession.  They  aver  that  they  never  received  any  con- 
sideration whatever  for  the  drafts,' and  that  the  plaintiff  knew  they 
bad  no  interest  in  the  payment  of  the  debts  of  the  succession  of 
Pomroy.  After  the  testimony  of  tlie  president  of  the  Louisiana 
Mutual  Insurance  Company  had  been  filed  in  the  lower  court,  the 
plaintiff's  counsel  caused  a  citation  to  be  issued  addressed  to  D.  J. 
Elder,  individually.  This  was  served  and  a  default  was  taken  in  the 
case  against  D.  J.  Elder.  Subsequently  Elder  appeared  and  moved  to 
set  aside  or  annul  the  citation  addressed  to  him  in  his  individual 
capacity,  and  the  default  taken  thereon,  on  the  ground  that  this  suit 
was  against  the  commercial  firm  of  Walters  &  Elder,  and  that  no 
judgment  could  be  rendered  against  him  personally,  except  as  a 
member  of  the  firm. 

The  judgment  of  the  court  a  qua  sustained  the  motion  to  set  aside 
the  citation  to  D.  J.  Elder  individually  and  the  default  thereon;  it 
rejected  the  plaintiff's  demand  against  Walters  &  Elder,  but  it  con- 
demns D.  J.  Elder  individually  to  pay  the  amounts  claimed  in  the 
petition  against  the  firm  for  using  the  firm  name  without  authority. 
From  this  judgment  D.  J.  Elder  alone  appealed.  The  firm  of  Walters 
&.  Elder,  therefore,  is  not  before  this  Court,  except,  perhaps,  as  one  of 
the  appellees — and,  as  between  the  appellees,  no  change  can  be  made 
in  the  judgment. 

The  appellant  complains  that  he  has  been  condemned  in  a  suit  to 
wLich  he  is  not  a  party.  And  we  think  his  complaint  is  well  founded. 
Without  deciding  whether  the  citation  addressed  to  him  individually, 
in  a  suit  against  the  firm  of  which  he  was  a  partner,  could  have  the 
effect  of  changing  the  character  of  the  demand  or  not,  it  is  sufficient  to 
know  that  his  exception  to  this  mode  of  procedure  was  sustained  by 
the  judge  a  quo^  and  no  appeal  was  taken  from  the  judgment  sustain- 
ing the  exception  and  annulling  the  citation.  He  was  not  before  the 
court  in  his  individual  capacity,  and,  therefore^ no  judgment  could  be 
rendered  against  him  individually. 

The  object  of  pleading  is  notice,  and  the  capacity  in  which  one  i^ 
Bued  should  be  clearly  stated :  '*  The  party  sued  ought  to  be  clearly 
instructed  why  he  is  sought  to  be  condemned,  and  not  left  to  infer  it 
from  doubtful  and  obscure  allegations,"  or  from  matters  dehors  the 
petition.  IN.  S.  204;  Brown  &  Co.  v.  Richardson,  17  An.  176;  19 
An.  186. 
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We  are  reterred  by  tlie  connsel  for  the  plaintiff  to  ibe  case  of  Der- 
bigny  i;.  Mondelli  et  al.,  (15  La.,  496),  as  settling  the  right  of  the 
plaintiff  to  recover  judgment  against  Elder,  individaally,  under  the 
pleadings  and  evidence  in  this  ease.  In  the  case  referred  to  the  only 
question  was  whether  or  not  Mondelli  was  bound  in  soUdo,  and  the 
court  hi'ld  that  by  his  answer  Mondelli  had  admitted  his  liability 
for  half  the  note,  and  had  himself  put  "  in  issue  the  particular  part- 
nership out  of  which,  he  contends,  this  contract  arose,''  and  for  that 
reason  they  held  that  he  had  shifted  the  onus  of  proof  to  himself  to 
flhow  that  the  partners  had  consented  to  the  obligation,  or  that  the 
contract  enured  to  the  bene6t  of  the  partnership.  It  must  be  borne  in 
mind  that  Mondelli  alone  had  been  cited  to  answer  the  demand.  In 
the  case  at  bar,  the  firm  of  Walters  &  Elder  alone  have  been  cited. 
In  the  Mondelli  case,  where  he  alone  was  sued,  the  court  gave  judg- 
ment against  him  for  the  whole  debt  created  by  himself,  in  the  nane 
of  an  ordinary  partnership.  We  fail  to  discover  the  analogy  betweei 
the  two  cases.  If  D.  J.  Elder,  individually,  had  been  sued  on  the 
drafts,  instead  of  the  firm  of  Walters  &  Elder,  then  there  would  have 
been  some  analogy  between  the  cases. 

It  is  therefore  ordered  and  a4.judged  that  the  judgment  of  the  District 
Oourt  be  annulled,  and  that  there  be  judgment  rejecting  the  plaintiff's 
demand,  with  costs  ot  both  courts. 

On  Rehearing. 


LuDELiNO,  C.  J.  In  our  former  opinion  we  said  that  the  appellant 
liHd  been  condemned  without  being  before  the  court.  This  was  mb 
error.  He  had  been  cited  as  a  member  of  the  commercial  firm  ot 
Walters  &  Elder.  The  defense  to  the  drafts  sued  on  was  that  thoT 
were  given  out  of  the  usual  course  of  the  partnership  basineaa,  withoat 
any  autliority,  and.  not  on  account  of  the  partnership.  And  this 
defense  was  prqyed;  but  it  was  also  proved  that  the  appellant.  Elder, 
signed  the  drafts.  He  can  not  deny  his  authority  to  make  the  dralte. 
The  judgment  against  him  for  the  amount  of  the  drafts  was  therefon 
correct.    2  Hill,  200,  Hawks  v.  Muuger ;  13  Peters,  119. 

The  judgment  may  also  be  maintained  on  another  principle.  Tie 
firm  was  sued,  but  evidence  was  received,  without  objectiou,  which 
established  the  liability  of  Elder  personally.  He  is  bound  by  this 
proof.    20  An.  241. 

There  is  no  force  in  the  objection  that  there  was  no  notice  of  dis- 
honor, as  it  is  proved  that  the  drawer  had  no  funds  in  the  hands  of  tiie 
drawee,  and  that  long  after  the  drafts  were  due,  and  with  the  knowl- 
edge that  they  had  not  been  protested,  Elder  frequently  acknowledged 
his  liability  thereon  and  promised  to  pay  them. 
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Neither  is  there  any  force  in  the  position  that  he  gave  the  drafts  for 
4i  balance,  on  a  compromise  of  a  debt  dae  by  the  estate  of  Pomroy. 
JBlder,  the  representative  of  the  estate  of  Pomroy,  could  not  bind  the 
estate  by  drawing  drafts,  bat  he  bound  himself. 

It  is  therefore  ordered  that  the  decree  of  this  court  heretofore  ren- 
dered in  this  cause  be  set  aside,  and  that  the  judgment  of  the  lower 
-court  be  affirmed,  with  costs  of  appeal. 


No.  38J. 
Rogers  &  Woodale  v.  Jasper  Oibbs. 

'The  omission'  in  the  transcript  of  the  testimony,  not  reduced  to  writing,  of  one  of  the  plain- 
tiff's counsel,  in  reference  to  an  incident  of  the  trial,  is  not  snffloient  ground  to  dismiss 
the  appeal,  when  the  substance  of  the  testimony  is  brought  up  in  the  bill  of  exceptions 
taken  to  the  ruling  of  the  Judge  on  the  subject. 

'Wliere  a  commercial  firm,  the  payees  of  two  promissory  notes,  dne  respectively  in  1863  and 
1^^,  instituted,  in  April,  1870,  suit  against  the  indorser  thereof,  and  where,  on  the  pay- 
ment thereof  being  established  by  notarial  act,  plaintiffs  attempted  to  prove  t^t  It  was 
made  in  Confederate  notes,  and  contended  that  said  payment  was  in  violation  of  the  non< 
intercourse  laws,  having  been  made  at  Shreveport,  within  the  Confederate  military  lines, 
to  one  of  the  plaintiffs,  who  wa«  a  resident  of  New  Orleans,  then  within  the  Federal 
lines,  and  whose  authority,  therefore,  to  represent  the  firm  as  its  agent  ceased  to  exist ; 

IHeld — That  whatever  might  be  said  of  the  acts  of  the  said  party  in  going  through  the  pro- 
hibited Imes,  and  its  legal  effects  upon  any  contracts  of  his  own  or  his  firm,  said  firm,  or 
any  one  of  its  members,  can  not  now  invoke  the  illegality  of  the  said  payment,  or  enforce 
a  second  payment,  iihey  can  not  be  heard  to  urge  their  own  unlawful  conduct  to  their 
own  benefit.  The  payment  under  such  circumstances  must  be  held  binding  upon  both 
plaintifis. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne. Trimble^  J.  L,  B,  Watkins  and  T.  <&  J.  W.  Young,  for 
plaintiffs  and  appellants.  J.  D.  Waikina  and  A.  B,  Oeorge,  for  defend- 
.ant  and  appellee. 

Howell,  J.  This  suit  was  instituted  in  April,  1870,  by  the  payees 
against  an  indorser  of  two  notes  made  in  April,  1860,  and  due  respect- 
ively in  April,  1862  and  1863,  with  interest  from  date.  The  answer, 
beaides  a  general  denial,  contains  a  special  denial  of  demand,  protest 
.and  notice,  and  the  plea  of  payment  in  July,  1863,  by  the  first  indor- 
sers.  Judgment  was  rendered  in  favor  of  defendant,  and  plaintiflfs 
appealed. 

A  motion  is  made  to  dismiss  the  appeal  because  the  transcript  does 
.not  contain  all  the  evidence.  The  omission  alleged  is  the  testimony 
of  one  of  plaintiffs'  counsel,  taken  on  his  motion  to  have  the  repre- 
•sentative  of  plaintiff  Woodale,  whose  death  was  suggested,  made  a 
party.  The  testimony  was  not  reduced  to  writing,  but  its  substance  is 
brought  up  in  the  bill  ol  exceptions  taken  to  the  ruling  of  the  judge 
on  th^  subject,  which  we  consider  sufficient,  referring  merely  to  an 
incident  of  the  trial,  and  there  is,  therefore,  no  ground  for  a  dismissal 
4>f  the  appeal. 
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This  bill  of  exceptions  is  pressed  on  our  attention,  and  was  taken  t» 
the  refusal  of  the  jndge  to  permit  plaintiffs'  counsel  to  file  a  written 
motion  suggesting  the  death  of  said  Woodale,  and  asking  to  make  his 
legal  representative  a  party,  and  tlie  affidavit  of  the  said  coansel  tiiat 
he  bad  recently  heard  of  the  said  death,  and  believed  his  information 
to  be  true.  Objection  was  made,  and  the  affiant  was  examined  as  a 
witness,  and  his  testimony  made  the  report  of  the  suggested  death  eo 
improbable  in  the  opinion  of  the  judge  that  he  refused  the  applica- 
tion. We  think  the  filing  of  the  documents  should  have  been  allowed, 
and  the  subsequent  action  could  have  been  had  as  well.  Bat  their 
contracts  and  the  statements  of  the  witness  are  in  the  bill  of  ezcqh 
tions,  and  we  think  the  judge  did  not  err  in  refusing  to  oontioue  tht 
case  to  make  parties.  The  report  of  the  death  was  altogether  too 
vague  and  indefinite  to  be  the  basis  of  judicial  action. 

On  the  merits,  we  think  the  judge  decided  correctly.  The  payment, 
as  alleged,  was  proven  by  a  notarial  act.  But  the  counsel  of  plaintiffi 
attempted  to  prove  that  it  was  made  in  Confederate  notes,  and  thej 
contend  that  it  was  so  made  in  violation  of  the  n on- intercourse  law% 
having  been  made  in  Shreveport,  within  the  Confederate  mHitarj 
lines,  to  the  said  plaintiff,  who  was  a  resident  of  New  Orleans,  then 
within  the  Federal  lines,  and  whose  authority,  therefore,  to  represent 
the  firm  as  its  agent  ceased  to  exist.  Whatever  may  be  said  of  the 
act  of  the  said  party  in  going  through  the  prohibited  lines,  and  its 
legal  effects  upon  any  contracts  of  his  own  or  his  firm,  we  do  not  think 
the  firm  or  its  members  can  now  invoke  the  illegality  of  the  said  paj- 
ment  and  enforce  a  second  payment.  They  can  not  be  heard  to  nrgt 
their  own  unlawful  conduct  to  their  own  benefit.  The  payment  under 
the  circumstances  must  be  held  binding  upon  both  plaintiffs. 

Judgment  affirmed. 


No.  401. 
William  Sandel  v,  D.  B.  Douglas,  Sheriff,  et  als. 

It  has  often  been  held  that  the  signature  of  the  appellant  is  not  necessary  to  the  appeal  hmA. 
his  obligation  to  discharge  any  Judgment  rendered  against  him  on  the  appeal  rnnltii^ 
from  the  judgment  itself.  Hence  if  the  counsel  in  this  case  was  without  special  aotlM- 
ity,  as  alleged,  to  sign  for  the  appellant^  it  is  no  gi-ound  to  dismiss  the  appeaL 

An  intervenor  is  entitled  to  the  delay  necessary  for  ssrvice  of  citation  and  patting  th«  istar* 
Tention  at  issue. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
;  Morehouse.  Say,  J.  B,  G.  Cohh,  8.  D.  McEnery,  for  plaintiff  and 
appellee.  Todd  &  Brigham,  B.  W.  Bichard^an,  for  defendants  and 
warrantors.    D.  O,  Morgan,  for  intervenors. 

Howell,  J.    The  plaintiff  sues  the  sheriff  and  the  plaintiffs  in  two 
writs  of  execution,  issued  in  their  suits  against  Mrs.  S.  A.  Bell,  sepa- 
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Tate  in  property,  for  twenty-aeveo  bales  of  cotton  or  their  value,  which 
tie  alleges  are  a  part  of  the  crop  raised  by  him  on  the  plantation  of 
said  Mrs.  Bell,  rented  to  him  for  the  year  1869,  and  which  the  said 
-sheriff  illegally  seized  and  carried  away.  He  also  claims  damages  for 
injury  to  the  cotton,  and  attorney's  fees.  The  defendants  plead  the 
general  denial,  with  a  special  denial  of  the  alleged  lease,  and  the  aver- 
ments, that  if  an  act  of  lease  was  execated,  it  was  made  by  the  hus- 
band of  Mrs.  Bell,  without  authority,  and  was  a  mere  simulation, 
intended  to  screen  the  crop  grown  on  the  plantation  from  the  creditors 
of  Mrs.  Bell,  who  was  insolvent  to  the  knowledge  of  this  plaintiff; 
that  Bell,  the  husband,  was  intoxicated  and  incapable  of  contracting 
when  he  signed  said  act;  that  the  cotton  was  a  part  of  the  crop  grow- 
ing on  the  mortgaged  land  at  the  time  of  the  seizure,  and  was  a  part  of 
the  same,  and  the  mortgagee's  right  to  seize  and  sell  it  could  not  be 
impaired  or  affected  by  the  mortgageor  or  other  person  without  their 
consent. 

On  the  day  on  which  the  case  was  fixed  for  trial,  Mrs.  Bell,  with  the 
ieave  of  court,  filed  an  intervention,  claimiug  to  be  the  owner  of  the 
cotton  in  controversiy,  denying  that  plaintiff  leased  her  plantation,  as 
alleged,  averring  that  the  lease  set  up  was  unauthorised  by  her,  and 
"that  the  seizure  of  the  cotton  was  not  authorized  by  the  writs  in  the 
Hands  of  the  sheriff,  and  praying  that  the  plaintiffs  and  defendants  be 
cited,  and  that  she  be  decreed  the  owner  of  the  said  cotton,  and  obtain 
•delivery   thereof   or  its  value.      She  then  moved  a  continuance  for 
service  of  citationH  and  forming  issues  between  the  parties,  stating 
that  the  opposite  parties  refused  to  accept  service  and  put  the  inter- 
-vention  at  issue,  and  that  if  they  would  do  so,  she  was  ready  to  pro- 
ceed with  the  trial  J  but  the  court  refused,  on  the  ground  that  the  inter- 
'venor  should  not  be  allowed  to  delay  the  trial  of  the  principal  cause, 
tlie  trial  of  which   was  immediately  proceeded  with,  the  intervener 
taking  her  bill  of  exceptions.      Judgment  was  rendered  in  favor  of 
plaintiff  for  a  greater  part  of  his  claim,  and  the  defendants  and  inter- 
vener have  prosecuted  this  appeal. 

The  plaintiff  and  appellee  moves  to  dismiss  the  appeal  of  the  inter- 
"venor,  on  the  ground  that  the  appeal  bond  was  not  signed  by  her,  but 
by  her  counsel,  who  was  without  authority  to  do  so,  it  appearing  that 
«he  was  not  absent  from  the  parish. 

It  has  often  been  held  that  the  signature  of  the  appellant  is  not 
•necessary  to  the  appeal  bond,  his  obligation  to  discharge  any  judgment 
Tendered  against  him  on  the  appeal  resulting  from  the  judgment 
itself.  Hence  if  the  counsel  in  this  case  was  without  special  authority, 
as  alleged,  to  sign  for  the  appellant,  it  is  no  ground  to  dismiss  the 
Appeal. 

The  motion  is,  therefore,  overruled.     According  to  the  construction 
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which  has  long  been  given  to  articles  391  and  393  of  the  Code  of  Prac- 
tice,  an  intervener  is  entitled  to  the  delay  necessary  for  service  of  cita^ 
tion  and  putting  the  intervention  at  issae.  See  16  L.  265;  3  An.  331; 
20  An.  258.  The  coart  a  qua^  therefore,  erred  in  not  granting  the  delay 
asked  for  in  this  case  by  the  intervener,  as  shown  by  the  bill  of  excep- 
tions, and  the  canse  must  be  remanded  on  this  account. 

It  is  therefore  ordered  that  the  judgment  rendered  herein  (being  No. 
4880  of  the  District  Court)  be  reversed,  and  that  this  case  be  remanded, 
to  be  proceeded  in  according  to  law,  plaintiff  and  defendants  paying 
costs  of  appeal. 


No. 


William  Sandel  v,  D.  B.  Douglas,  Sheriff,  et  als. 

Howell,  J.  This  case  is  embraced  in  the  record  with  the  one  of  the 
same  title  just  decided,  the  evidence  by  agreement  in  each  being  used 
in  both,  although  the  defendants  are  not  all  the  same. 

In  this  case  the  plaintiff  sues  the  sheriff  and  the  sureties  on  his 
official  bond  for  five  bales  of  cotton  or  their  value,  which  he  says 
belong  to  him,  by  having  raised  two  and  purchased  the  others,  and 
which  he  charges  were  illegally  and  fraud nlently  seized  by  the  sheriff, 
under  writs  of  execution,  in  the  suits  of  Francke  &  Danneel  r.  S.  A. 
Bell,  and  B.  Selbornagh  &  Co.  v,  S.  A.  Bell,  in  the  district  court,  and 
a  writ  ot  attachment  in  the  suit  of  S.  J.  Futch  v.  William  Henry,  in  the 
parish  court.  lie  also  claims  damages  for  attorney's  fees,  trouble, 
expenses,  etc.,  growing  out  of  the  taking  of  said  cotton,  and  a  further 
damage  from  a  decline  of  two  cents  per  pound  in  the  value  of  the  cot- 
ton. He  made  R.  A.  Phelps,  the  present  sheriff,  a  party,  on  the  alle- 
gation that  two  of  said  bales  had  been  turned  over  to  him  by  his  pre- 
decessor. Douglas. 

DougliiH  and  his  sureties  excepted  to  the  jurisdiction  of  the  district 
court,  on  the  ground  that  by  the  allegations  two  bales  of  the  cotton 
claimed  had  been  delivered  to  the  acting  sheriff,  and  the  value  of  the 
remainder  is  less  than  five  hundred  dollars,  and  the  claim  for  damages 
is  purely  fictitious.  This  exception  was  properly  oven*uled.  The 
prayer  is  for  the  five  bales,  alleged  to  be  worth  over  five  hundred  dol- 
lars, and  the  demand  against  Phelps  is  in  the  alternative.  Douglas 
and  his  sureties  answered  by  a  general  denial,  and  averred  that  Doug- 
las was  acting  in  his  official  capacity  under  the  writ^  described  in  the 
petition,  and  had  seized  the  plantation  of  Mrs.  Bell  with  the  growing 
crop  thereon,  as  he  was  expressly  commanded  in  the  writs,  and  there- 
fore incurred  no  liability;  that  all  the  cotton  seized  and  afterward 
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baled  was  tamed  over  to  his  eaccessor  in  office;  that  if  any  part 
thereof  was  ever  in  the  possession  of  plainti£P,  his  possession  was  ille- 
gal; that  ander  the  writ  of  attachment,  in  suit  of  S.  J.  Futch  v.  Wil- 
liam Henry,  one  bale  was  seized  and  stored  in  courthouse,  and  |)urne<l 
with  said  building;  but  it  is  denied  that  said  bale  belonged  to  or  waer 
in  the  possession  of  plaintiff;  that  plaintiff  never  rented  the  plantation 
of  Mrs.  Bell  for  the  year  1869;  that  the  pretended  lease,  if  it  existed 
in  writing,  was  without  the  authority  of  Mrs.  Bell,  and  was  a  fraudu- 
lent simulation  to  screen  the  property  of  Mrs.  Bell  from  her  creditors; 
that  it  was  signed  by  hef  husband  when  from  intoxication  he  was 
incapacitated  to  contract,  and  the  lease  was  repudiated  bv  the  wife; 
that  if  the  sheriff  and  his  sureties  incurred  any  responsibility,  the 
plaintiffs  in  the  said  writs  are  their  warrantors.  Their  prayer  was  in 
accordance  with  their  obligations.  Phelps  filed  an  answer,  but  as  nO' 
judgment  was  rendered  against  him,  and  none  is  asked  from  us,  it  i» 
unnecessary  to  notice  it.  The  alleged  warrantors  seem  not  to  have 
been  made  parties.  After  trying  the  issues  thus  presented,  the  judge 
ad  hoe  gave  judgment  in  favor  of  plaintiff*  against  Dongltvs  and  his 
sureties,  ordering  them  to  deliver  to  him  three  bales  of  cotton  marked 
W.  S.,  and  in  default  thereof  pay  him  $312,  and  to  pay  eight  per  cent, 
thereon  fi;om  February,  1870,  as  damages,  with  all  costs,  rejecting  the 
demand  against  Phelps,  and  the  demand  of  plaintiff  for  attorney's 
fees  and  other  damages.  In  this  court  he  has  asked  an  amendment  ol 
the  judgment  in  this  last  respect,  and  as  to  the  two  other  bales. 

The  evidence  is  satisfactory,  that  the  three  bales  of  cotton  for  which 
he  obtained  judgment  were  purchased  by  him  from  the  laborers  on  the 
plantation,  and  were  a  part  of  their  compensation  for  their  labor.  The 
plaintiff  was  in  possession  when  they  were  taken  by  Douglas,  who  was 
informed  of  the  facts,  but  refused  to  return  the  said  cotton.  Under 
these  circumstances  the  plaintiff  is  entitled  to  his  cotton  or  its  value 
i^t  the  time  it  was  illegally  taken  from  him,  even  though  he  may  not 
have  been  the  lessee  of  the  plantation  on  which  it  was  raised.  As  to 
the  two  bales  marked  ''Zone,"  claimed  as  a  part  of  plaintiff's  crop, 
and  the  damages  for  attorney's  fees,  trouble,  etc.,  we  think  the  record 
and  the  law  sustain  the  judgment  of  the  lower  court.  The  evidence 
does  not  include  the  three  recovered  within  the  alleged  agreement  of 
oonnsel  and  parties  to  sell,  the  proceeds  to  abide  the  result  of  the  liti- 
gation.   But  eight  per  cent,  was  erroneously  allowed. 

It  is  therefore  ordered   that  the   judgment  appealed  from  herein 
(being  suit  No.  4927  in  the  lower  court)  be  amended  so  as  to  reduce  the 
interest  from  eight  to  five  percent.,  and  that  as  thus  amended  said 
judgment  be  affirmed,  plaintiff  to  pay  costs  of  appeal. 

Rehearing  refused. 
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No.  409. 
Samuel  Whited,  Tax  Collector,  v.  Mrs.  M.  J.  Lewis  and  Husband. 

The  fact  whether  or  not  a  law  has  been  duly  promnlgated  may  be  within  the  province  of  the 
Judiciary,  but  whether  or  not  it  went  regularly  through  all  the  stages  necessary  for  its 
passage  as  a  law  up  to  the  promulgation,  is  a  subject  confined  to  other  departments  of  the 
constitution. 

The  eleventh  section  of  act  81  of  the  regular  session  of  1672,  promulgated  on  the  thirteenth 
April,  1873,  amending  the  charter  of  the  town  of  Monroe,  was  not  passed  in  violation  of 
the  formalities  required  by  the  constitution.  The  objects  embraced  in  said  secUon  of 
sud  act  are  embraced  in  the  title. 

In  6  An.,  695,  it  is  said :  "When  portions  of  a  law  come  within  the  reasonable  intendment  of 
its  title,  and  others  do  not,  the  latter  alone  are  unconstitutional,  provided  they  can  stand 
alone."    This  properly  applies  to  the  aforesaid  section. 

The  right  of  a  party  to  raise  the  question  of  the  constitutionality  of  a  law  is  limited  to  the 
provisions  thereof  wliich  affect  bis  interest  in  the  litigation. 

i^ction  11  does  not  violate,  as  alleged,  the  nnitormity  and  equality  of  taxation,  because  it 
exempts  some  property  and  persons  in  thf^  town  of  Monroe,  within  the  limits  of  tJie 
parish  of  Ouachita,  from  taxation  to  wliich  other  inhabitants  of  the  XMtrish  are  subject, 
and  because  the  Legislature  can  only  exempt  "property  actuaUy  used  for  church,  school 
and  charitable  purposes." 

The  power  to  tAx  property  within  the  parish  of  Ouachita  and  require  licenses  from  the  inhab- 
itants thereof,  was  conferred  by  the  Legislature  on  the  jxilice  Jury,  and  the  exercise  of 
that  power  is  only  curtailed  by  the  section  of  the  law  which  exempts  the  town  of  Monroe. 

The  Legislature  conferred  the  power  of  taxation  on  each  subdivision  of  the  local  government 
— the  police  jury  of 'the  parish  and  the  municipal  authorities  of  the  town  of  Monroe— and 
had  the  right  to  withdraw  or  modify  that  delegation  as  to  each  or  both. 

The  act  was  not  retroactive.  It  merely  withdrew  a  delegated  power  which  had  not  yet  been 
exhau8t<?d,  and  destroyed  no  vested  right  in  the  police  Jury. 

Wliere  it  was  contended  that  section  3493,  R.  S.,  did  not  authorize  the  Secretary  of  State  to 
promulgate  an  act  of  the  Loginlature  that  had  not  received  the  Executiva  sanction,  as 
was  the  case  in  this  suit ; 

lield— That  this  is  too  restricted  an  interpretation  of  the  functions  of  tlie  Secretary  of  State 
when  connected  with  article  66  of  the  constitution. 

'  "lio  act  in  question  was  necessarily  presented  to  the  Governor,  but  was  published  without 
his  signature.  Although  not  drawn  up  with  such  precision  and  fullness  as  might  be- 
done,  a  fair  construction  of  section  3493,  R.  S.,  in  the  light  of  the  various  articles  of  the 
constitution  having  any  reference  to  the  subject,  will  afford  authority  in  the  Secretary  of 
State  to  deliver  to  the  State  Printer  for  publication  all  billn  in  the  category  of  this  one, 
with  the  statement  that  they  became  laws  without  the  signature  of  the  Governor. 

A  bill  becoming  a  law  without  the  Governor's  signature  must  be  pruuiuigated  as  well  as  one 
with  his  signature,  and  all  bills  must  be  promulgated  through  the  oiWvxf  of  the  Secretary 
of  State. 

It  may  not  be  sacramental,  under  existing  legislation,  that  he  shaU  state,  or  add  in  a  note, 
that  it  became  a  law  without  the  signature  of  the  Governor,  and  how  it  so  happened ;  but 
the  court  can  not  say  that,  under  all  the  provisions  of  the  constitution  and  the  laws  on  the 
subject,  his  doing  so  will  destroy  the  law,  or  prevent  a  bill  in  such  a  contingency  from 
becoming  a  law. 

APPEAL  from   the  Parish   Court,  parish   of   Ouachita.     Baker,  J. 
Garrett  &   Garrett,  A,  L,  Slack,  District  Attoruej  pro  tern.,  for 
plaintiff  and  appellee.     B,  G,  Cohb,  for  defendaDts  and  appellants. 

Howell,  J.  Plaintiff,  as  collector  of  parish  taxes,  sues  defendant 
for  $100,  as  the  license,  fixed  by  an  ordinance  passed  by  the  Police 
Jury  of  Ouachita,  on  the  business  of  keeper  of  a  hotel  in  the  city  of 
Monroe.  The  defense  is  that  by  the  eleventh  section  of  act  81,  of  the 
regular  session  of  1872,  promulgated  on  the  thirteenth  of  April,  1873, 
amending  the  charter  of  Monroe,  all  property  situated  in  Monroe,  and 
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XMrsons  following  tradeB,  occapatioob  and  profesBions  therein,  are 
•exempted  from  paying  taxes  or  licenses  to  the  parish. 

In  reply  the  plaintiff  says  that  said  act  was  not  passed  in  conformity 
^vrith  the  formalities  required  by  the  constitution,  and  is  in  violation  of 
articles  114, 115,  118  and  110  of  said  instrument. 

First — In  the  case  of  the  Louisiana  State  Lottery  Company  v.  Richoux 
«t  als.,  23  An.  743,  it  was  held  that  courts  will  presume  that  the  con- 
«titutional  rules  laid  down  for  the  passage  of  laws  have  been  complied 
with  by  the  lawmaker,  and  when  duly  promulgated  will  accept  them 
iFrithont  inquiry  as  to  the  observance  or  non-observance  of  such  rules. 
Assuming  the  regularity  of  the  promulgation  of  the  law  under  con- 
sideration, we  must,  under  this  rule  of  jurisprudence,  accept  it  as 
having  been  passed,  as  promulgated,  upon  the  observance  of  all  the 
rules  prescribed  for  the  enactment  of  laws.  Any  alleged  discrepancy, 
therefore,  in  the  title  as  adopted  by  one  house  and  that  as  adopted  by 
the  other,  is  not  a  subject  of  judicial  inquiry.  The  fact  whether  or 
not  a  law  has  been  duly  promulgated,  may  be  within  the  province  of 
the  judiciary ;  but  whether  or  not  it  has  regularly  passed  through  all 
the  stages  necessary  ior  its  passage  as  a  law  up  to  the  promulgation,  it 
«eems  now  settled  in  this  State,  is  a  subject  confined  to  other  depart- 
ments of  government. 

Second — Does  the  title  express  the  objects  of  the  law  ?  Article  114. 
As  the  eleventh  section  only  of  said  act  is  involved  in  this  controversy, 
we  have  simply  to  ascertain  if  the  object  or  objects  embraced  in  it  are 
expressed  in  the  title.  In  6  An.  605  it  was  said,  ''when  portions  of  a 
law  come  within  the  reasonable  intendment  of  its  title,  and  others  do 
not,  the  latter  aloue  are  unconstitutional,  provided  they  can  stand 
alone."  This  properly  applies  to  the  section  under  revision,  it  con- 
taining independent  matter.  See,  also,  21  An.  309,  448.  In  these 
«ases  the  right  of  a  party  to  raise  the  question  of  the  constitutionality 
of  a  law  was  limited  to  the  provisions  thereof  which  affected  his 
interest  in  the  litigation. 

Referring  to  the  title  and  section  of  the  law  attacked  herein,  we  con- 
-sider  the  objects  of  the  latter  embraced  in  the  former.  The  act  is 
professedly  amendatory.  Its  title  reads,  *'  An  act  to  amend  and 
ce-enact  sections  one,  two,  three,  seven,  and  the  ninth  paragraph  of 
section  nine,  to  add  a  twenty-first  paragraph  to  section  nine,  and  to 
amend  and  re-enact  sections  nineteen,  twenty,  twenty-one  and  twenty- 
eight  of  the  act  entitled  an  act  to  incorporate  the  city  of  Monroe,  to  fix 
its  boundaries,  to  provide  for  the  government,  and  create  a  recorder's 
office  for  the  same,  approved  May  4,  1871,  and  after  the  first  day  of 
January,  1873,  to  exempt  all  property,  real  and  personal,  and  all  per- 
Qons,  firms  or  corporations  within  the  corporate  limits  of  the  city  of 
Monroe  from  tiie  payment  of  parish  taxes  and  licenses,  and  to  provide 
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for  the  payment  of  coBts  and  fees  in  criminal  eases,  originating  within- 
said  corporate  limits." 

Tlie  eleventh  section  reads:  *'That  all  real  and  personal  property 
within  the  corporation  of  the  city  of  Monroe,  and  all  persona,  finna 
and  corporations  within  the  said  corporation,  be  and  the  same  are 
hereby  exempted  from  all  taxes  and  licenses  levied  by  the  parish  of 
Ouachita  from  and  after  the  first  day  of  January,  1873 ;  provided,  that 
the  city  of  Monroe  shall  be  liable  for  the  expenses  in  all  criminal  cases- 
originating  within  its  corporate  limits;  and  the  clerk  of  the  distriet 
court  and  the  sheriff  of  the  parish  of  Ouachita  shall  collect  their  fees 
in  such  cases  from  the  corporate  authorities  of  the  city  of  Monroe,  and 
not  from  those  of  the  parisli  of  Ouachita." 

It  is  objected  that  the  whole  object,  announced  in  the  title,  as  to 
costs  and  fees  in  criminal  cases,  is  not  effected  or  carried  ont  in  the 
eleventh  section.  This  implies  that  the  object  of  the  law  in  this- 
respect  is  expressed  in  the  title,  and  whether  any  costs  and  fees  besides 
those  of  the  clerk  or  sheriff  can  be  collected  irom  the  city  of  Monroe 
or  not  is  a  question  to  be  settled  in  a  litigation  on  that  particular  point, 
and  can  not  affect  the  constitutionality  of  the  law. 

Third — It  is  next  objected  that  the  act  under  discussion  violated  arti- 
cle 115  of  the  constitution,  because  the  attempt  is  made  to  amend  and 
re-enact  the  ninth  paragraph  of  the  ninth  section  of  a  previous  act,, 
and  to  add  a  new  (21)  paragraph  thereto,  without  re-enacting  the 
amended  section  at  length. 

Conceding  this  to  be  a  well-founded  objection  in  a  proper  case,  it  caa 
not,  under  tlie  rule  above  announced,  be  raised  here,  because  plaintiff 
has  no  interest  in  having  it  settled. 

Fourth — It  is  turther  contended  that  section  eleven  violates  the  uni- 
formity and  equality  of  taxation,  because  it  exempts  some  property  and 
persons  within  the  limits  of  the  parish  from  taxation  to  which  others- 
are  subject,  and  because  the  Legislature  can  only  exempt  "property 
actually  used  for  church,  school  and  charitable  purposes. '* 

Municipal  or  political  corporations  within  this  State  can  exercise  the 
power  of  taxation  only  so  far  as  conferred  by  its  Legislature.  (8  An. 
341 ;  9  An.  562 ;  13  An.  56.)  ''  Our  statute  books  and  those  of  our  sister 
States  are  filled  with  acts  creating  those  political  corporations  whose 
powers  are  emanations  from  the  legislative  will,  and  subject  to  b» 
enlarged  or  curtailed  by  that  will  from  time  to  time,  as  the  wisdom  of 
the  legislation  may  dictate.*' 

The  power  to  tax  the  property  within  and  require  licenses  from  the 
inhabitants  of  the  parish  of  Ouachita  was  conferred  by  the  Legisla- 
ture, and  the  exercise  ot  that  power  is  only  curtailed  by  the  section  of 
the  law  under  discussion.  This  law  does  not  exempt  these  subjects  or 
objects  from  taxation ;  but  simply  limits  or  restricts  them  to  the  tax<^ 
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ing  power  of  one  of  the  two  corporations.  Tbe  exempting  of  persons 
and  property  within  the  corporation  of  Monroe  from  taxation  in  any 
form  by  the  police  jnry  of  the  parish,  only  withdraws  to  that  extent 
from  the  police  jury  a  power  which  had  been  delegated  to  it.  The 
police  jury  still  must  exercise  the  delegated  power  on  this  subject  in 
conformity  with  the  constitution  and  laws  within  the  limits  of  the 
parish,  yet  subject  to  its  legislative  control;  while  the  municipal 
authorities  of  Monroe  must  do  the  same  within  its  limits.  The  Legis- 
lature conferred  the  power  on  each  sub-division  of  the  local  govern- 
ment, and  had  the  right  to  withdraw  or  modify  that  delegation  as  to 
each  or  both. 

Fifth — Is  the  law  retroactive  in  the  meaning  of  article  110  of  the 
Constitution  ? 

It  proposes  to  exempt  the  property  and  persons  from  parish  tax  and 
license  from  and  after  the  first  day  of  January,  1873^  it  was  not  pro- 
mulgated, as  jidmitted  by  the  defendant,  until  April  13, 1&73,  after  the 
the  passage  of  the  ordinance  by  the  police  jury  (February  17,  1873) 
imposing  the  license  claimed ;  and  it  may  be  admitted,  for  the  pur- 
poses of  this  question,  that  promulgation  is  essential  to  the  passage  of 
the  act.  But  if  the  doctrine  above  stated  be  correct,  i:  simply  with- 
drew (as  the  Legislature  could  do)  a  delegated  authority  or  power, 
which  had  not  yet  been  exhausted.  The  language  is  *•  *  •  •  hereby 
exempted  from  all  taxes  and  licenses  levied  by  the  parish  of  Ouachita, 
from  and  after  the  first  day  of  January,  1873."  The  license  claimed 
herein  was  le^ed  after  the  first  day  of  January,  1873,  and  not  having 
been  collected,  came  within  the  purview  of  this  act  when  it  became 
a  law. 

The  doctrine  is  well  settled  that  a  delegated  power  may  be  with- 
drawn at  any  time,  provided  the  rights  of  third  persons  are  not  thereby 
affected.  In  this  case  there  is  no  third  person  affected;  the  Police 
Jury  being  the  party  receiving  the  power  to  be  exercised  under  the 
condition  or  contingency  of  being  curtailed  or  withdrawn.  Had  the 
law  authorized  the  Police  Jury  to  levy  a  tax  or  license  for  a  period 
that  had  passed,  when  it  became  a  law,  it  would  have  been  retro- 
active and  unconstitutional.  But  its  operation,  as  invoked  in  this 
case,  was  prospective,  and  therefore  not  unconstitutional.  There  was 
no  vested  right  in  the  Police  Jury  to  the  said  license  as  to  the  power  of 
the  Legislature. 

Sixth — It  is  contended,  finally,  that  the  Secretary  of  State  trans- 
cended his  functions  by  promulgating  the  act  as  he  did. 

Const.,  art.  68.  <«  •  ♦  •  The  records  of  the  State  shall  be  kept 
and  preserved  in  the  office  of  the  Secretary  of  State ;  he  shall  keep  a 
fair  register  of  the  official  acts  and  proceedings  of  the  Governor,  and 
when  necessary  shall  attest  them ;  •  •  »  and  shall  perform  such 
other  duties  as  may  be  injoined  on  him  by  law." 
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The  coDstitntioD,  in  article  109,  coDtemplates  the  promalgation  of 
all  laws,  the  mode  of  doiug  which,  however,  is  regulated  by  Btatafce. 
Sec.  3493,  R.  S.  '*The  Secretary  of  State  shall  number  all  acts  or 
resolutions  of  the  Greneral  Assembly  and  keep  a  register  thereof,  and 
shall  indorse  thereon  the  day  on  which  they  may  be  filed  in  his  office, 
after  receiving  the  sanction  of  the  Executive.  Copies  of  all  acta  and 
resolutions  shall  be  delivered  by  the  Secretary  of  State  to  the  State 
Printer  in  the  order  in  which  they  may  be  filed  in  his  office."     •     •     • 

These,  it  is  contended,  are  all  the  provisions  of  the  law  on  this  sub- 
ject, and  that  they  do  not  authorize  the  Secretary  of  State  to  promul- 
gate an  act  that  has  not  received  the  Executive  sanction,  as  was  the 
case  in  this  instance. 

We  think  this  a  too  restrictive  interpretation  of  the  functions  of  the 
Secretary  of  State;  particularly  when  considered  in  connection  with 
article  66  of  the  constitution,  which  in  one  clause  declares  that  ''if 
a  bill  shall  not  be  returned  by  the  G-overnor  within  five  days  after  it 
shall  have  been  presented  to  him,  it  shall  be  a  law  in  like  manoer  as 
if  he  had  signed  it;  unless  the  General  Assembly  by  adjournment  pre- 
vent its  return ;  in  which  case  the  said  bill  shall  be  returned  on  the 
first  day  of  the  meeting  of  the  General  Assembly  after  the  expiration 
of  said  five  days,  or  be  a  law.'* 

The  bill  in  question  was  necessarily  presented  to  the  Governor,  but 
was  published  without  his  signature.  Although  not  drawn  up  with 
such  precision  and  fullness  as  might  be  done,  a  fair  construction  of 
section  3493,  R.  S.,  in  the  light  of  the  various  articles  of  the  constitu- 
tion having  any  reference  to  the  subject,  will  afford  authority  in  the 
Secretary  of  State  to  deliver  to  the  State  Printer  lor  publication  all 
bills  in  the  category  of  this,  with  the  statement  tliat  they  became  laws 
without  the  signature  of  the  Governor.  He  is  required  to  deliver  all 
acts  and  resolutions  to  the  State  Printer,  and  the  authority  to  indorse 
K)n  them  the  day  of  the  filing  in  his  office  after  receiving  the  Executive 
sanction,  does  not  necessarily  exclude  the  authority  to  do  the  same 
with  those  which  become  law  by  virtue  of  the  constitution  without  bis 
signature.  There  is  uot  in  this  such  a  casus  omissus  as  implies  nullity. 
A  bill  becoming  a  law  without  the  Governor's  signature  must  be  pro- 
>mulgated  as  well  as  one  with  his  signature,  and  all  bills  must  be  pro- 
mulgated through  the  office  of  the  Secretary  of  State.  It  may  not  be 
sacramental,  under  existing  legislation,  that  he  shall  state,  or  add  a 
note,  that  it  became  a  law  without  the  signature  of  the  Governor,  and 
how  it  so  happened ;  but  we  can  uot  say  that  under  all  the  provisions 
•of  the  constitution  and  laws  on  the  subject,  that  his  doing  so  will 
■destroy  the  law  or  prevent  a  bill  in  such  a  contingency  from  becoming 
3  law. 
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We  coDclnde,  therefore,  that  section  11  of  act  81,  in  the  acts  of  1873,. 
is  constitutional,  and  applies  to  this  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both, 
courts. 

Rehearing  refused. 


No.  389. 
The  Static  op  Louisiana  v.  John  Turner  and  Albert  Reid. 
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The  fact  that  a  Juror  was  for  a  moment  out  of  the  preaenoe  of  the  officer  under  whose  charge  vlll  964 
he  was,  wheu  it  does  not  appear  that  he  had  any  communication  with  any  other  person,, 
does  not  necessarily  establish  the  presumption  of  misoondnot,  and  make  it  obligatory 
upon  this  court  to  set  aside  the  verdict  of  the  jury. 

In  the  copy  of  the  indictment  served  upon  the  prisoners  in  this  case,  the  name  of  one  of  the- 
Jnrors.  which  is  **  Philip  Darden,"  appeared  as  "  Danden."  The  objection  on  this  point 
was  correctly  overruled.  It  is  not  shown  how  this  trifling  error  has  prejudiced  the  pri 
soners,  and  this  court  does  not  see  how  it  could  have  had  this  effect. 

Where,  on  the  prosecutrix  being  offered  as  a  witness  by  the  State,  nhe  was  interrogated  in 
chief,  cross-examined  by  the  defense,  re-examined  by  the  State,  and  then  sought  to  be 
recross*examined  by  the  defense ; 

Held — That  the  court  properly  refiised  this  to  bo  done,  if  the  re-examination  on  the  part  of 
the  State  was  confined  to  such  matters  as  the  cross-examination  drew  out» 

A  motion  in  arrest  of  Judgment  will  not  prevail,  on  the  ground  that  the  Judge  excused  two 
persons  from  serving  on  the  Jury,  who  had  been  summoned  as  Jurors,  and  who  were  not 
exempt  under  the  law.  This  objection  should  have  been  made  when  the  jury  were  being 
impanneled. 

The  erasure  of  the  name  "Albert'*  and  the  interlineation  of  that  of  "John  "  in  the  indict- 
ment is  not  a  good  ground  in  arrest  of  Judgment.  The  accused  was  identified  as  the 
party  who  committed  the  crime,  and  whether  he  committed  it  in  the  name  of  Albert  or 
John,  matters  nothing  to  Justice.  The  'District  Attorney  swears  that  the  change  in  the 
name  was  nia<le  on  the  day  the  prisoner  was  arraigned.  The  court  was  then  authorized 
at  any  time  to  have  its  records  corrected,  so  as  to  make  them  conform  to  the  facts. 

There  is  nothing  in  the  objection  that  some  of  the  Jurors  who  served  on  the  Jury  do  not 
appear  on  the  venire,  or  list  of  the  Jurors  drawn  to  serve  for  that  term  of  the  court.  It 
should  have  been  made  before  the  trial  was  entered  upon  and  while  the  Jury  was  being 
impanneled.    The  prisoners  took  the  chance  of  the  Jury ;  they  must  take  the  verdict. 

The  proposition  urged,  on  the  motion  for  a  new  trial,  that  the  court  refused  to  charge  the 
Jury,  as  requested,  that  it  is  necessary  to  prove  both  penetration  and  emission  to  make  out 
the  crime  of  rape,  is  monstrous. 

It  is  the  penetrat  on  which  destroys  the  victim  and  constitutes  the  crime,  and  not  the  con- 
summation of  the  violator's  lust. 

Technicalities  which  have  the  tendency  to  make  the  criminal  laws  of  the  country  a  shield, 
instead  of  a  terror,  to  evil  doers,  can  not  be  countenanced  by  this  court. 

APPEAL  from  the  Foarteenth  Judicial  District  Court,  parish  of 
Morehouse.  Ray^  J.  Criminal  cme.  Eugene  MoFee  and  C7.  New- 
ton, for  defendants  and  appellants.  Duntiy  District  Attorney,  for  the 
State,  appellee. 

Morgan,  J.  The  defendants  having  been  fonnd  guilty  by  a  jury  of 
having  committed  a  rape  upon  the  person  of  one  Mary  Gray,  and 
having  been  sentenced,  in  conformity  with  the  verdict,  to  imprison- 
ment at  hard  labor  for  the  remainder  of  their  natural  lives,  have 
appealed  from  the  sentence  which  deprives  them  of  their  liberty,  and 
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have  aasigDod  seyeral  errors  in  the  rulings  of  the  district  judge  when 
their  case  was  being  tried,  which  errors  they  contend  entitia  them  to 
be  remanded  to  another  jury  for  a  new  trial. 

They  assign  as  error  in  the  proceedings  that  the  jurors  'who  tried 
them  were  allowed  to  separate  after  they  had  been  sworn  and  impao- 
neled.    It  is  shown  that  during  the  trial  several  of  the  jurors,  one  at 
a  time,  were  out  of  the  presence  of  their  fellow  jurors.     But  it  is  also 
shown  that  they  were  only  so  absent  by  reason  of  the  imperative  calls 
of  nature,  and  that,  when  thus  absent,  they  were  always  under  the 
charge  of  the  deputy  sheriff.     It  is  true  that,  on  one  of  these  occasion^ 
after  the  jury  had  retired  to  consider  their  verdict,  one  of  the  jurors, 
accompanied  by  a  deputy  sheriff,  came  down  stairs  and  went  outride 
of  the  courtroom,  and  that  the  officer  was  called  back  by  the  judge, 
the  juror  being  thus  for  a  moment  separated  from  the  officer.     We  are 
called  upon  to  say  that  this  separation  forces  the  presumption  of  mis- 
conduct, which  entitles  the  defendants  to  a  new  trial.    To  do  this  we 
would  have  to  impute  complicity  on  the  part  of  the  judge,  the  sheriff^s 
officer,  and  the  juror,  all  combining  to  do  some  act  by  which  the  pri(M>n- 
ers,  if  found  guilty,  would  be  entitled  to  a  new  trial,  and  thus,  perhaps, 
escape  the  penalty  which  the  law  attaches  to  their  crime,  and  which 
had  been  fully  proved  to  the  jury  who  first  tried  them.     This  we  have 
no  warrant  in  law  for  doing.     We  will  not  say  that  because  a  juror  was 
for  a  moment  out  of  the  presence  of  the  officer  under  whose  charge  he 
was,  when  it  is  not  shown  or  alleged  that  he  had  any  communication 
with  any  other  person,  and  it  does  not  appear  that  he  had  an  opportu- 
nity to  have  had  any,  it  necessarily  establishes  the  presumption  of 
miscoiuluct,  and  makes  it  obligatory  upon  us  to  set  aside  the  verdict. 
We  luay  be  willing  to  take  the  law  upon  this  subject  to  be  as  it  is  la^d 
down  in  Hornsby's  case,  but  we  can  not  carry  it  any  further.    We 
would  be  carrying  it  very  much  furtlier  if  we  set  aside  the  verdict  of 
this  jury  on  this  ground. 

It  is  contended  that  the  district  judge  eiTcd  in  overruling  the 
objection  which  was  made  to  Philip  Darden  serving  as  a  juror.  In 
the  copy  of  the  indictment  served  upon  the  prisoners,  his  name,  it  is 
alleged,  appeared  as  Danden,  but  they  do  not  show  how  this  trifling 
error  has  prejudiced  them,  and  we  do  not  see  how  it  could  have 
done  so. 

Another  exception  was  taken  to  the  refusal  of  the  judge  to  allow 
defendants  to  recross-examine  the  prosecutrix.  She  was  offered  as  a 
witness  on  behalf  of  the  State.  She  was  interrogated  in  chief,  cross- 
examined  by  the  defense,  and  re-examined  by  the  State.  The  defense 
then  sought  to  recross-examine  her.  The  court  refused  to  allow  this  to 
be  done.  If  the  re-examination  on  the  part  of  the  State  was  confined 
to  such  matters  as  the  cross-examination  drew  out,  the  ruling  was 
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-^correct.     This  is  a  matter  of  fact  which  does  not  appear  in  the  bill  of 

-exceptions  or  in  the  record,  and  we  can  not  therelore  notice  it.    We 

must  presume,  in  the  absence  of  contrary  proof  or  allegation,  that  the 

.Judgment  restricted  the.  examination  of  the  witness  within  the  limits 

prescribed  by  the  law. 

Arrest  of  judgment  was  moved  for  on  the  ground  that  the  judge  had 
'excused  two  persons  from  serving  on  the  jury  who  had  been  sum- 
moned a,i  jurors,  and  who  were  not  exempt  under  the  law.  This 
objection  should  have  been  made  when  tlie  jury  were  being  impan- 
neled.  The  prisoners  had  been  served  with  a  copy  of  the  venire,  and 
Jcnew  that  these  persons  had  been  summoned.  If  they  wished  for 
their  presence  they  should  have  called  upon  the  court  to  have  them 
/produced.  They  did  not  do  so.  They  can  not,  alter  letting  their 
tright,  if  it  was  a  right,  go  by,  claim  the  benefit  of  it. 

Tl^ey  moved  for  arrest  of  judgment  on  the  further  ground  that  there 
.are  erasures  and  interlineations  upon  the  indictments  without  any 
.authority  of  court  permitting  the  same. 

The  erasures  and  interlineations  consist,  as  is  alleged,  in  this:  The 
indictment,  as  presented  to  the  grand  jury,  was  against  Albert  Turner ; 
the  warrant  was  made  out.  against  Albert  Turner,  and  it  was  under 
:ttiis  warrant  that  he  was  arrested.  He  was  arraigned  as  Albert  Turner ; 
he  was  tried  and  condemned  as  John  Turner.  It  is  alleged  that  this 
change  of  name  was  discovered  on  the  trial,  and  tliat  after  the  motion 
for  a  new  trial  had  been  overruled,  it  was  found  that  this  erasure  of 
'^Albert"  and  the  interlineation  of  "John"  had  been  made,  and  this 
without  any  authority  apparent  on  the  face  of  the  papers.  In  so  far  as 
Beid  is  concerned,  he  can  not  complain  of  this,  as  it  does  not  concern 
him,  and  no  arrest  of  judgment  could  be  asked  for  him  on  the  grounds 
stated.  Neither  can  it  avail  Turner.  He  was  identified  as  tlie  party 
who  committed  the  crime,  and  wliether  he  committed  it  in  the  name  of 
Albert  or  John  matters  nothing  to  justice.  But  the  district  attorney 
swears  that  the  change  in  the  name  was  made  on  the  day  the  prisoner 
was  arraigned.  The  court  was  then  authorized  at  any  time  to  have  its 
records  corrected  so  as  to  m  ike  them  conform  to  the  facts. 

Again,  arrest  ot  judgment  was  asked,  because,  it  is  alleged,  the  jury 
impanneled  to  try  them  were  not  drawn  from  tiie  regular  panel.  It  is 
averred  that  Petit,  Morris,  Williams  and  Brown,  who  served  on  the 
jury,  do  not  appear  upon  the  venire  or  list  of  jurors  drawn  to  serve  for 
that  term  of  the  court.  There  is  nothing  iu  this  objection.  If  it  ex- 
isted it  should  have  been  made  before  th<'  trial  was  entered  upon,  and 
while  the  jury  were  being  impanneled.  They  can  not  take  advantage 
of  such  an  error,  if  it  be  an  error,  to  get  jurors  not  on  the  panel  who 
might  be  favorable  to  them,  and  then  take  advantage  of  the  error  after 
the  verdict  has  been  given  against  them.  They  took  the  chance  of  the 
jury;  they  must  take  the  verdict. 
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They  urge  that  they  are  entitled  to  a  new  trial  becaase  the  eoart 
erred  in  refasing  to  charge  the  jary,  as  requested,  that  it  is  Deeeasary 
to  prove  both  penetration  and  emission  *'to  work  out  the  crime  of 
rape."  The  proposition  is  monstrous.  It  is  the  penetration  whieb 
destroys  the  victim  and  constitutes  the  crime,  and  not  the  consiuniiia- 
tion  of  the  violator's  lust. 

The  prisoners,  after  a  fair  trial,  have  been  found  guilty  of  an  offense 
which,  of  all  others,  is  most  shocking  to  the  sensibilities  of  every  man 
born  of  woman.  It  is  not  to  this  court  that  they  must  look  for  immu- 
nity from  the  punishment  due  to  their  crime,  or  for  giving  conntenance 
to  such  technicalities  as  those  upon  which  they  rely  for  a  new  trial  er 
arrest  of  judgment — technicalities  which  have  the  tendency  to  make 
the  criminal  laws  of  the  country  a  shield  instead  of  a  terror  to  evU 
doers. 

Judgment  affirmed. 


No.  394. 
J.  L.  Kaliski,  Agent,  v.  M.  M.  GtRadt,  Collector. 

The  tenth  clause  of  section  1  of  act  No.  14  of  the  acts  of  1879  is  not  nnconslJUiliunal, 
becaase  it  levies  a  tax  of  eighty-five  dollars  on  persons  dealing  in  dis'Uled  liqoar,  or 
retailing  spirituons  liquors  on  land,  -while  a  tax  of  only  fifty  dollars  is  levied  on  peiaoDa 
following  a  like  occnpation  on  steamboats,  although  they  may  only  ply  -within  the  limits 
of  a  single  parish  of  the  State. 

APPEAL  from  the  Pansh  Court,  parish  of  Ouachita.  CaldweU,  J. 
B,  J,  Cobby  for  plaintiff  and  appellee.  A,L.  Stdck,  parish  attorney 
and  district  attorney  pro  tem,^  for  defendant  and  appellant. 

Morgan,  J.  It  is  contended  in  this  case  that  the  tenth  clause  of 
section  1  of  act  No.  14  of  the  session  acts  of  1872  is  unconstitutionul 
because  it  levies  a  tax  of  eighty-five  dollars  on  persons  dealing  in  dis- 
tilled liquor  or  retailing  spirituous  liquors  on  land,  while  a  tax  of  only 
fifty  dollars  is  levied  on  persons  following  a  like  occupation  on  steam- 
boats, although  they  may  only  ply  within  the  limits  of  a  single  parish 
of  the  State. 

We  fail  to  see  the  force  of  this  proposition.  The  same  amount  of  tax 
is  levied  upon  all  persons  pursuing  a  certain  traffic  in  a  certain  way, 
and  we  do  not  see  how  there  can  be  any  unjust  discrimination  in  this. 

The  other  objections  to  the  tax  are  governed  by  the  decision  in  the 
case  of  Jones  v.  Grady,  just  decided. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  avoided,  annulled  and  reversed }  and  it  is  further 
ordered  that  the  injunction  herein  issued  be  dissolved  with  twenty  per 
cent,  damages  and  thirty  dollars  attorneyls  fees,  appellees  to  pay  costs 
in  both  courts. 
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No.  317. 

M.  A.  Copley,  AdmiDistratrix  and  Tatrix,  v.   Mrs.  Dorcas  Dink- 
grave. 

It  is  not  for  this  court,  or  any  other,  to  interfere  with  the  discretion  of  the  land  officers  of 
the  United  States  in  their  transfer  to  whomsoever  they  may  choose  of  the  title  of  the 
United  States  to  land.  Bat  if  the  Unit«d  States,  at  the  moment  of  the  adjadication,  had 
no  title  to  the  land  in  question,  this  action  of  the  officers  of  the  Land  Dopartment  gave 
the  plaintiff  none ;  and  the  question  whether, the  United  States  had  any  title  at  the  time 
•of  the  adjudication,  is  clearly  a  question  for  the  courts  of  Justice,  and  not  for  the  offlcen 
of  the  Land  Department,  to  decide. 

The  plea  ot  res  judicata  in  this  case  is  overruled. 

APP£AL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Ouachita.    Bay,  J.    Morrison  dt  Farmer,  for  plaintiff  and  appellee. 
Isaiah  Garrett,  for  defendant  and  appellant. 

Howe,  J.  This  is  a  petitory  action  to  recover  a  tract  of  about 
fifteen  acres  of  land  in  possession  of  defendant.  The  plaintiffs  claim 
under  a  patent  issued  to  them  by  the  United  States  on  the  twelfth  of 
October,  1858. 

The  defendant  pleaded  the  general  issue  and  averred  a  title  in  her- 
self. Tiie  parties,  it  seems,  own  adjoining  plantations,  and  their 
•entries  lap  to  the  extent  of  the  land  in  dispute.  In  her  answer  the 
defendant  says : 

"She  avers  that,  in  the  year  18)1,  she  acquired  by  purchase,  for  a 
valuable  consideration,  an  improvement  on  what  was  then  considered, 
■and  what  was  in  fact,  public  lands  of  the  United  States  of  America, 
■and  that  sh^  moved  upon  said  land  in  the  year  1851,  with  the  intent  to 
make  it  her  home,  hoping  to  complete  her  title  to  the  same  by  acquiring 
a  pre-emption,  or  by  purchase  or  otherwise,  from  the  United  States; 
that,  in  1852  or  1853,  she  bought  from  the  State  of  Louisiana  internal 
improvement  warrant  No.  773  for  three  hundred  and  twenty  acres,  and 
on  or  about  the  fifth  of  September,  1853,  she  applied  to  locate  said 
warrant  on  said  described  land,  at  the  Land  Office  of  the  United  States 
of  America  at  Monroe,  La.  Slie  avers  that  this  application  in  writing 
was  filed  in  said  Laud  Office,  and  that  she  tendered  the  said  warrant 
•at  the  same  time,  and  deposited  it  in  the  Land  Office  aforesaid,  to  pay 
for  said  lands.  She  avers  that  the  said  Begister  of  the  Land  Office 
•erroneously  rejected  her  application  at  the  time  on  technical  grounds, 
but  that  shortly  afterwards  the  said  Register,  on  her  application  on  the 
twenty-ninth  of  November,  1854,  permitted  the  location  to  be  made. 
She  avers  that  there  were  various  opinions  as  to  the  period  when  these 
lands  were  or  became  subject  to  location  with  internal  improvement 
warrants,  and  that  out  of  caution  and  by  the  advice  of  counsel  she 
applied  to  relocate  said  warrant  on  the  same  lands  in  the  mouth  of 
December,  1854,  and  on  the  twenty-first  of  January,  1856.  That  in 
1854  and  1856  the  Register  stated  that  the  location  made  before  by 
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said  defeDdant  was  good  and  valid,  and  that  a  relocation  wafr 
unnecessary.  She  avers  that  the  lands  were  public  lands  of  the 
United  States,  and  that  they  had  been  surveyed  and  were  subject 
to  eutry  or  purchase  at  said  Land  Office  by  internal  improvement 
warrants  at  the  periods  when  she  applied  to  locate  her  warrants, 
to  wit:  on  the  fifth  September,  1853,  the  twenty-ninth  November,  1854, 
in  December,  1854,  and  iu  January,  1856;  that  the  legal  and  equitable 
right  to  said  land  dated  from  her  first  application  on  the  fifth  of  Sep-  * 
tember,  1853.  She  avers  that  she  has  been  in  the  peaceable,  lawful 
and  actual  possession  of  the  lands  claimed  by  plaintiffs  in  their  peti- 
tion, under  a  legal  and  jast  title  translative  of  property  and  legal  in 
form  since  the  twenty-ninth  of  November,  1854,  and  in  tlie  actual  pos- 
session and  occupancy  of  said  land  and  as  a  possessor  in  good  faith 
since  1851.  She  pleads  the  prescription  of  ten  years  against  the  plain- 
tiff's pretensions  to  the  land,  and  the  prescription  of  one  and  three 
years  against  plaintiff's  pretended  claim  for  rent  and  damages.  She 
further  avers  that  the  pretended  claims  of  the  plaintiff  are  fraudulent, 
without  equity,  and  unfounded  in  law.  She  alleges  that  true  it  is  that 
a  patent  for  said  lots  eleven,  twelve  and  thirteen  has  been  issued  to  the 
heirs  and  legal  representatives  oi  George  W.  Copley,  deceased,  but  she 
alleges  that  the  same  was  illegally  and  erroneously  issued  by  the 
United  States,  and  that  it  was  procured  and  obtained  by  fraud  and  ill 
practices.  She  avers  that  the  pretended  right  of  plaintiff  is  based  on 
the  claims  or  pretensions  of  George  W.  Copley  to  a  pre-emption  light 
to  enter  the  land  in  question  under  an  act  of  Congress  passed  on  the 
twenty -seventh  of  January,  1851,  entitled  'an  act  to  grant  the  right 
of  pre-emption  to  certain  settlers  on  the  Maison  Rouge  grant  in  the 
event  of  the  final  adjudication  of  the  title  in  favor  of  the  United 
States,'  the  said  Copley  pretending  to  claim  by  mesne  conveyance 
from  Daniel  W.  Coxe.  She  avers  that  George  W.  Copley  did  not  pur- 
chase the  land  in  good  faith ;  that  he  did  not  pay  a  valuable  considera- 
tion for  said  land  prior  to  the  first  of  March,  1849,  or  at  any  other  timef 
that  he  did  not  improve  and  cultivate  the  land  claimed.  She  further 
alleges  that  even  if  he  had  bought  the  land  in  good  faith,  and  paid  a 
valuable  consideration  for  the  same,  he  would  not  have  acquired  any- 
right,  title  or  claim  thereto,  and  the  said  purchase  was  absolutely  null 
and  void,  because  said  purchaser  was  a  purchaser  of  a  litigious  right 
pending  in  a  court  of  the  State  of  Louisiana,  in  which  said  Copley 
practiced  law  as  an  attorney  at  the  time  of  his  purchase." 

There  are  other  averments  and  demands  in  the  answer  which  it  is 
not  necessary  to  notice  at  this  stage  of  the  case. 

The  plaintiff  filed  to  this  defense  a  plea  of  res  judicaia  ''  alleging 
that  all  the  matters  set  up  in  defense  (as  copied  above,)  after  the  word 
property,  in  the  nineteenth  line,  had  beea  set  up  and  examined  by  tb» 
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Land  Office  Department  of  the  United  States;  that  tbe  officers  of  said 
department  are  by  law  constituted  the  judges,  and  are  authorized  to 
hear  and  determine  all  contests  and  claims  to  and  about  the  public 
lands  of  the  United  States  ;  that  all  the  matters  ur^ed  by  the  defend- 
ants in  this  case  were  urged  before  the  proper  land  officers  and  finally 
adjudicated  upon  and  determined  in  favor  of  plaintiff,  and  a  patent 
issued  to  the  heirs  and  legal  representatives  of  George  W.  Copley, 
deceased,  for  the  land  in  question.  The  objections  and  defenses  now 
made  were  made  before  the  local  Register  and  Receiver  of  the  United 
States  Land  Office,  and  decided  in  plaintiff's  favor.  The  defendant 
appealed  to  the  Commissioner  of  the  General  Land  Office,  who  decided 
in  favor  of  plaintiff.  The  defendant  then  appealed  and  took  her  case 
to  the  Secretar3'  of  the  Tuterior,  who  finally  determined  the  contro- 
versy in  favor  of  the  plaintiff,  and  adjudicated  the  title  of  the  United 
States  to  the  land  in  question  to  the  plaintiff,  and  caused  the  patent 
declared  on  to  insue ,  that  the  officers  aforesaid  were  authorized  to 
hear  and  determine  the  matters  set  up  in  the  answer  after  the  word 
property,'  aforesaid;  that  they  did  decide  and  determine  Uiese 
matters.  Wherefore,  she  interposes  the  plea  of  res  judicata  as  to  all 
these  matters." 

The  plea  of  res  judicata  was  sustained  by  the  court  a  qua,  and  judg- 
ment having  been  given  in  favor  of  plaintiff,  the  defendant  appealed. 

A  phrase  correctly  used  by  plain tifts  in  their  plea  may  throw  some 
light  on  the  question  before  us  :  '^  The  defendant  then  appealed,  and 
took  her  case  to  the  Secretary  of  the  Interior,  who  finally  determined 
the  controversy  in  favor  of  tbe  plaintiffs  and  adjudicated  the  title  of 
the  United  States  to  the  land  in  question  to  the  plaintiffs,  and  caused- 
the  patent  declared  on  to  issue.''  It  was  the  title  of  the  United  States 
that  was  adjudicated,  and  to  that  extent  the  adjudication  was  final. 

It  is  not  for  this  court  or  any  other  to  interfere  with  the  discretion  of 
the  land  officers  of  the  United  States  in  their  transfer  to  whomsoever 
they  may  choose  of  tbe  title  of  the  United  States  to  land.  But  if  the 
United  States  at  the  moment  of  the  adjudication  had  no  title  to  the 
land  in  question,  this  action  of  the  officers  of  the  Land  Department 
gave  the  plaintiffs  none.  And  the  question  whether  the  United  States* 
had  any  title  at  the  time  of  the  adjudication  is  a  question  for  the  courts 
of  justice  clearly,  and  not  for  the  officers  of  the  Land  Department  to 
decide.  Taking  the  averments  of  fact  in  the  answer  of  the  defendant 
and  in  the  plea  of  res  judicata  to  be  true,  we  should  find  that  the 
defendant  had  a  legal  right  to  the  land  prior  to  that  of  plaintiff's  and 
superior  (9  Howard  333),  and  that  the  patent  '^  illegally  and  errone- 
ously issued  by  the  United  States"  to  the  plaintiff,  "  procured  by  fraud 
and  ill-practices,"  enured  to  the  benefit  of  defendant  13  An.  356. 
We  can  not  distinguish  this  case  from  that  of  Garland  v,  Wynn,  20 
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Howard,  p.  6,  except  that  the  latter  was  tried  on  the  merits,  and  in  the 
case  at  bar  we  are  merely  assaming  certain  facts  for  the  purpose  iA 
trying  a  ])eremptory  exception.     Wynn,  Id  1842,  proved   he   had  a 
preference  of  entry  to  the  land  in  dispute,  according  to  the  act  of  18%, 
aod  his  entry  was  allowed.     In  1843  Hemphill  made  proof  that  he  bad 
a  right  of  pre-emption  to  the  same  land  under  the  act  of  May  26,  183U. 
The  two  claims  comiog  in  conflict  it  was  decided  by  the  Register  and 
Receiver  at  the  local  land  office  that  Hemphill  had  the  better  and 
earlier  right  to  enter  the  land,  and  in  this  decision  the  Conimisaioner 
of  the  General  Land  Office  concurred.     Wynn's  entry  being  the  oldest 
it  was  set  aside,  his  purchase  money  refunded,  and  a  patent  certificate 
was  awarded  to  Hemphill,  who  assigned  it  to  Garland,  the  plaintiff  in 
error,  to  whom  the  patent  issued.     Wynn  filed  his  bill  to  compel  Gar- 
laud  to  convey  the  land  to  him.    Garland  pleaded,  amoog  other  tilings, 
that  the  court  had  no  authority  to  set  aside  or  correct  the  decision  of 
the  Register  and  Receiver,  concurred  in  by  the  Commissioner,  and  that 
their  decision  was  final.    The  Supreme  Court  of  Arkansas  thoa^t 
diflerontly,  and  decreed  that  Garland  should  convey  the  land  to  Wynn, 
and  the  Supreme  Court  of  the  United  States  affirmed   the  decree, 
giving  the  reasons  why  the  courts  could  examine  and  overrule  the 
decision  of  the  land  officers  in  such  a  case,  announcing  this  to  be  the 
settled  doctrine  of  the  conrt,  and  citing  1  Peters  212;  9  Howard  328; 
14  Howard  ''^7,  and  18  Howard  44.     And  see  also  Ludeling  v.  Tester, 
20  An.  433,  and  decisions  there  cited,  and  Kittredge  v.  Breaud,  4  Rob. 
79.    If  there  are  any  decisions  of  State  courts  prior  to  Garland  r. 
Wynn  which  seem  to  annonnce  a  different  doctrine  they  must  be  held 
to  have  been  thereby  overruled. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  reversed,  and  the  plea  of  res  judicata  overruled,  and 
the  cause  remanded  for  further  proceedings  according  to  law,  appellees 
to  pay  costs  of  appeal. 
Rehearing  refused. 
Chief  Justice  Ludeling  recused. 


"0  985.  No.  382. 

Succession  of  J.  D.  and  K.  C.  Bailey. 

Nothing  can  be  asAigned  as  an  error  of  law  which  could  have  been  cured  bj  eridenee  legaQj 
given  at  the  trifd. 

An  awignment  of  errors  in  this  Court  can  not  cure  the  omiwrion  of  the  appeUants  to  make 
opposition  and  present  regularly  the  issues  of  fact  which  they  deaire  acUadicated. 

A  PINEAL  from  the  Parish  Court,  parish  or  Franklin.      jDicitoatt  Bwh 
J.    Morrison  (&  Farmer,  for  appellees.    8,  D.  MeEnery  and  P.  H, 
Toser,  for  appellants. 

Wyly,  J.    On  the  twelfth  August,  1870,  Allen  W.  Eddins,  adminis- 
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trator  of  this  succession,  filed  his  final  account,  and  prayed  that  it  bo- 
advertised  according  to  law,  and,  after  due  proceedings,  that  it  bo 
liomologated ;  that  his  bond  be  canceled,  and  that  he  be  discharged 
from  further  administration  of  the  estate. 

After  this  account  had  been  duly  advertised  and  proved  (as  the  judge 
states  in  his  judgment),  and  no  opposition  haviofg  been  made,  it  wa» 
homologated.  This  was  on  the  eighth  April,  1871,  eight  months  after 
it  had  been  filed. 

On  the  twentieth  of  March,  1872,  nearly  one  year  after  this  judgment 
^was  rendered  and  after  Eddins,  the  administrator,  had  died,  the  heirs- 
at  law  of  the  said  Baileys  took  a  devolutive  appeal,  alleging  in  their 
petition  merely  that  they  are  aggrieved  by  the  judgment  homologatiug^ 
tbe  final  account. 

At  the  last  term  of  this  Court,  the  death  of  two  of  the  heirs  was^ 
alleged,  and  the  heirship  was  disputed.  The  case  was  remanded  to- 
try  these  questions.  It  is  now  before  the  Court,  and  the  right  of  the 
appellants  to  contest,  as  lieira,  is  not  disputed. 

The  appellants  place  their  entire  case  upon  an  assignment  of  errors 
apparent  on  the  face  of  the  record. 

The  first  error  assigned  '\a  :  that  the  administrator  credits  himself, 
iu  his  account,  with  tlie  appraised  value  of  the  slaves— 7"  Bichard , 
Cliza,  Bob,  Henry,  Bcu  and  Elizabeth,  purchased  by  X.  Bailey,  and 
"were  not  paid  for,  but  returned  to  the  administrator  and  were  eman- 
cipated in  his  hands — $4425." 

The  defendant  contends  that  this  statement  in  the  account  is  not 
true,  because,  in  the  record,  there  is  the  proces  verbal  of  the  third 
March,  1860,  showing  that  these  slaves  were  sold  to  X.  Bailey  for  said 
amount,  cash,  and  that  the  administrator  can  not  contradict  said 
proces  verbal.  But  it  appears  from  the  note  of  evidence  that  this 
proces  verbal  (although  now  in  the  transcript)  was  not  received  in 
evidence.  We  can  not  revise  the  judgment  on  proof  neither  offered 
nor  received  in  evidence  in  the  court  below. 

The  only  question  under  this  assignment  which  we  can  consider,  is, 
whether  or  not  it  was  the  duty  of  the  administrator  to  have  resold  the 
slaves  as  soon  as  Bailey  refused  to  pay  the  price  and  returned  them  to 
him.  The  statement  that  there  had  been  a  sale  and  the  slaves  Iiad 
been  returned  are  questions  of  fact  which  can  not  be  disputed  on  au 
assignment  of  errors. 

The  legal  consequence  of  these  facts  is,  however,  a  question  of  law 
which  is  properly  before  the  Court. 

There  is  nothing  in  the  record  to  show  that  the  heirs  at  law  ever 
demanded  the  resale  of  the  slaves,  or  that  it  was  necessary.  On  the 
contrary,  as  there  seems  to  have  been  ample  funds  to  pay  all  the  debts,, 
the  administrator  had  no  cause  to  sell  the  slaves.  It  was  his  duty  to 
keep  them  for  the  heirs. 
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Even  thoagb  they  had  been  sold  and  retarned  to  him,  because  of  the 
4nability  of  the  purchaser  to  pay  the  price,  or  for  any  other  reason,  the 
^administrator  was  not  bound  again  to  provoke  the  sale  of  them  if  be 
had,  in  the  meantime,  obtained  from  other  sources  funds  of  the  estate 
to  pay  its  debts.  The  fact  that  the  slaves  were  emancipated  in  his 
hands  is  no  reason  why  he  should  sustain  the  loss.  There  is,  therefore, 
uo  force  in  this  objection. 

The  next  error  assigned  is :  the  administrator  credits  himself  with 
$1622  80,  and  adduces  voucher  eighteen  as  evidence  of  said  credit; 
..-^hat  said  voucher  does  not  make  the  required  proof.      This  is  a  qaes- 
.tion  of  fact,  a  question  whether  this  item  of  the  account  is  daly  proved. 

If  the  appellants  had  opposed  the  account  during  the  eight  months 
it  was  pending  before  the  parish  court,  perhaps  ample  proof  wonld 
Jiave  been  adduced  to  remove  all  objection  on  this  point. 

Each  of  the  other  errors  assigned  involve  merely  questions  of  fmctRj 
whether  the  items  of  the  account  are  duly  proved. 

These  objections  should  have  been  regularly  presented  by  aa  oppo- 
csition  filed  in  the  lower  court.  They  can  not  be  considered,  ander  the 
settled  jurisprudence  of  this  State,  as  an  assignment  of  errors.  ^*  No- 
thing can  be  assigned  as  an  error  of  law  which  could  have  been  cared 
'by  evidence  legally  given  at  the  trial."  Flower  v.  Hagan,  2  L.  225. 
**  No  judgment  can  be  reversed  on  the  mere  assignment  of  errors  which 
might  have  been  cured  by  evidence  legally  introduced.''  Butler  r. 
Despatir,  12  M.  304 ;  1  N.  S.  59 ;  2  N.  S.  2^5.  537 ;  2  L.  70,  225 ;  3  L.  R. 
481;  11  R.  90j  14  L.  368,  383;  1  R.  :«;  12  R.  454.  "  Appellant  can 
Due  assign  anything  as  an  error,  apparent  on  the  record,  which  might 
have  been  cured  by  legal  evidence."  Hill  v.  Suzzine,  1  N.  S.  599;  18 
M.  304. 

Suppose  the  appellants  had  filed  an  opposition  in  the  lower  court 
only  as  to  one  item  of  the  account,  and  being  dissatisfied  with  the 
decision  below,  had  brought  the  case  to  this  Court,  couhl  i hey  have 
raised  objections  here  as  to  the  correctness  of  items  they  had  not 
opposed  or  disputed  in  the  lower  court  ?  Surely  not.  The  litigation 
'^vould  have  been  confined  to  the  issue  presented  in  the  opposition. 
They  could  not  have  gone  beyond  it.  In  this  case,  they  raised  no 
•controversy  in  the  court  below;  they  made  up  no  issue,  although  duly 
notified  of  the  filing  of  the  account,  and  called  upon  to  make  opposi- 
tion thereto,  or  else,  after  legal  delays,  the  account  wonld  be  duly 
homologated.  They  failed  to  raise  the  issues  of  fact  at  the  time  and  in 
the  manner  provided  by  law  and  the  rules  of  practice,  and  they  now 
seek  to  raise  them  in  this  Court.  They  propose,  by  filing  an  assign- 
ment of  errors,  to  gain  all  tlie  advantages  they  would  have  had  had 
tliey  filed  an  opposition  to  the  account. 
An  assignment  of  errors  in  this  court  can  not  cure  the  omission  of 
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-4^he  appellants  to  make  opposition  aud  present  regalarly  the  issues  of 
fact  which  they  desire  adjudicated.     Besides,  if  the  appellants  coald 

-succeed  in  presenting  the  issues  they  desire  in  this  irregular  manner, 

■  it  would  be  greatly  to  the  disadvantage  of  their  adversary,  because, 
had  they  objected  at  the  proper  time,  while  the  account  was  pending 
in  the  parish  court,  ample  proof  might  readily  have  been  adduced  by 
the  administrator  to  satisfy  all  their  complaints,  and  to  remove  all 
objections.  The  administrator  is  now  dead,  important  witnesses  may 
4tl80  be  dead,  and  the  heirs  of  the  administrator  may  find  it  difficult, 
not  knowing  the  witnesses,  or  where  to  find  the  proof,  to  contest  with 
the  appellants  upon  issues  which  tlio  administrator  himself  at  the  time 

-of  the  homologation  of  his  account  could,  perhaps,  have  met  sue- 

'  cessfuUy  and  without  much  difficulty. 

On  the  whole,  we  see  do  reason,  either  in  law  or  equity,  to  entertain 
the  objections  raised  by  the  appellants  in  this  court,  and  we  can  not  do 

.  00  under  the  settled  jurisprudence  of  this  State. 

It  is  therefore  ordered  that  the  judgment  homologating  the  final 
account  of  the  administrator,  Allen  W.  Eddins,  canceling  his  bond, 
and  discharging  him  from  further  duty,  be  affirmed,  and  that  appel- 

.  lants  pay  costs  of  appeal. 


No.  375. 
Succession  of  E.  C.  Hart. — Opposition  to  Account. 

The  gronnds  for  opposiuf;  the  judgment  plaoed  on  the  tableau,  are  anoh  as  should  have 
been  presented  before  its  rendition,  and  cannot  be  urged  in  this  proceeding.  If  the 
heirs  are  injured  by  the  failure  of  the  administrators  to  set  np  those  grounds,  there  is  a 
remedy  at  the  proper  time  and  before  the  proper  tribunal.  Their  prayer  to  amend  the 
judgment  can  not  be  heard,  because  they  are  appellees. 

The  order  to  the  administrators  to  pay  the  said  judgment  out  of  the  first  funds,  may  not  be 
strictly  regular,  but  it  is  of  little  importance  in  this  instance,  as  the  question  of  privilege 
can  not  arise,  and  no  other  creditor  seems  to  be  contesting. 

APPEAL  from  the  Parish  Court,  parish  of  Caddo.     Smith,  J.     Nutt 
dc  Leonard,  for  opponeut  and  appellee.    Egan  i&   Wisa^  for  admin- 
istrators and  appellants. 

.Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  grounds : 
First — Because  all  parties  interested  in  maintaining  the  judgment 
Appealed  from  have  neither  been  made  parties  to  the  appeal  nor  cited 
to  answer.  It  is  urged  that  appellants  caused  a  curator  ad  hoc  to  be 
appointed  and  cited  to  represent  several  absentees,  who  are  interested 
to  maintain  the  judgment.  As  the  succession  is  admitted  to  be  entirely 
solvent,  those  parties  can  not  be  affected  by  any  change  in  the  judg- 
ment appealed  from,  and  hence  they  are  not  necessary  parties.  There 
is  no  distribution  of  funds  made  in  these  proceedings. 
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Second — Because  the  record  was  not  filed  in  this  court  within  the 
legal  delay. 

It  is  within  the  recollection  of  the  Court  that  an  order  was  granted 
extending  the  time  to  bring  np  the  appeal,  and  we  can  not  make  the 
appellants  suffer  for  the  omission  of  the  clerk  of  this  Court  to  do  his 
duty  and  make  an  entry  of  the  order.  The  authority  cited  does  not 
apply. 

Third — Because  the  judgment  in  case  of  Spyker  v.  Hart  was  rendered 
contradictorily  with  the  administrators  and  appellants,  has  the  elect 
of  res  judicata f  and  has  been  acquiesced  in  by  them,  placed  on  the 
tableau  and  partly  paid. 

The  alleged  payments  were  made  prior  to  the  appeal  herein,  and  do 
not  debar  appellants  from  complaining  of  the  terms  of  the  jodgmeot 
on  the  oppositions.  They  do  not  deny  the  verity  of  the  judgment,  bat 
complain  that  they  have  been  ordered  to  pay  it  in  an  illegal  mann^. 
They  have  not  acquiesced  in  or  partially  paid  the  judgment  fnm 
which  they  have  appealed. 

Fourth — Because  neither  in  the  court  a  qua  nor  in  this  Court  is  said 
judgment  in  favor  of  Spyker,  so  allowed,  opposed  by  any  person  or 
persons,  who  have  proved  themselves  to  be  either  heirs  or  creditors  of 
£.  C.  Hart,  deceased ;  and  because  no  parties  but  the  administrators 
have  appealed. 

This  refers  to  Cornelia  Hart,  who  opposed  the  said  judgment,  as 
allowed  on  the  account,  as  widow  and  tutrix.  The  objection  might 
avail  to  dismiss  her  opposition,  but  not  the  appeal  taken  by  the 
administrators. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

Mrs.  Spyker,  as  widow  and  administratrix,  ruled  the  administrators 
of  this  succession  to  file  an  account  and  show  cause  why  they  should 
not  pay  the  judgment  in  the  case  of  Spyker  v.  Hart. 

An  account  was  filed,  in  which  the  said  judgment,  subject  to  certain 
credits,  was  placed  among  other  debts  unpaid.  Oppositions  to  the 
account  were  filed  by  Cornelia  Hart,  and  the  administratrix  of  Spyker, 
from  the  judgment  on  which  the  administrators  of  this  succession 
appealed. 

We  deem  it  unnecessary  to  notice  the  questions  of  practice  and 
pleading  which  have  been  presented,  as  we  see  no  reason  for  making 
any  material  change  in  the  judgment,  and  the  ultimate  rights  of  the 
parties  will  not  be  affected,  the  succession  being  solvent  and  the 
remedies  of  such  parties  obvious. 

The  grounds  for  opposing  the  Spyker  judgment  are  such  as  should 
have  been  urged  before  its  rendition  (13  An.  416;  14  An.  575),  and 
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can  not  be  urged  in  this  proceeding.  If  the  heirs  are  injared  by  the 
failure  of  the  administrator  to  set  them  up,  there  is  a  remedy  at  the 
proper  time  and  before  the  proper  tribunal.  Their  prayer  to  amend 
the  judgment  can  not  be  heard,  because  they  are  appellees. 

The  order  to  the  administrators  to  pay  the  said  judgment  out  of  the- 
flrst  funds  may  not  be  strictly  regular,  but  it  is  of  little  importance  in 
this  instance,  as  the  question  of  privilege  can  not  arise,  and  no  other 
creditor  seems  to  be  contesting. 

Judgment  affirmed. 


No.  384. 
Jesse  T.  Matthews  v.  Jambs  H.  Williams. 

Where  there  is  a  discrepanoy  between  the  allegation  and  the  doeament  made  part  of  the 
petition,  the  latter  controls. 

Where  promissory  notes,  prescribed  on  their  face,  represented  the  legal  obligations  of  the 
defendant's  father  for  borrowed  money,  and  the  defendant  gave  his  own  notes  therelbrr 
it  was  not  a  nudum  pcutwm ;  there  was  a  valid  consideration.  The  son  had  the  right, 
by  natural  mandate,  to  pay  his  father's  debt,  or  to  promise  to  pay  it,  and  bind  himself 
nneonditionaUy,  as  he  did.    Let  him  be  bound  as  he  saw  fit  to  bind  himself. 

APP£AL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Morehouse.    Bay,  J.    Todd  and  Brigham^  for  plaintiff  and  appellee. 
J>.  C,  Morgan,  for  defendant  and  appellant. 

Wyly,  J.  The  defendant  appeals  from  the  judgment  condemning 
him  to  pay  the  plaintiff  the  amount  of  a  promissory  note  for  $1003. 

Our  attention  is  called  to  the  bill  of  exceptions  taken  by  the  defend- 
ant to  the  introduction  of  the  note  in  evidence  on  the  ground  that  it 
contradicted  the  allegation  of  the  petition,  saying  that  the  note  was 
made  payable  to  and  owned  by  the  plaintiff,  whereas  on  its  face  it 
showed  that  it  was  payable  to  J.  A.  Matthews.-  A  like  objection  was 
made  to  the  testimony  of  J.  A.  Matthews,  showing  that  he  was  the 
payee  of  the  note. 

There  is  no  force  in  this  exception.  These  objections  were  frivolous. 
It  is  true  there  was  an  averment  in  the  petition  that  the  note  was  made 
payable  to  and  owned  by  the  petitioner,  but  the  note  was  made  part  of 
the  petition,  and  it  showed  that  it  was  payable  to  J.  A.  Matthews  or 
bearer.  Where  there  is  a  discrepancy  between  the  allegation  and  the 
document  made  part  of  the  petition,  the  latter  controls.  Besides,  this 
mistake  in  the  pleading  was  corrected  by  a  supplemental  petition. 

The  defendant  contends  that  he  gave  the  note  sued  on  in  lieu  of  two 
notes  made  by  his  father;  that  this  was  an  attempt  at  a  novation  of 
the  two  old  notes  by  the  substitution  of  a  new  debtor,  without  the 
knowledge  of  the  former  debtor,  who  was  absent  at  the  time;  that 
this  was  a  nudum  pactum,  there  being  no  consideration,  the  old  notes 
being  prescribed.    The  old  notes  represented  the  legal  obligations  o£ 
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the  father  of  the  defendant  for  borrowed  money ;  no  plea  of  prescrip- 
tion had  been  opposed  to  them,  although  on  their  face  they  appeared 
•to  be  five  years  past  due.  We  think  they  were  a  valid  consideratioa 
for  the  note  given  by  the  defendant.  He  had  the  right,  by  natural 
mandate,  to  pay  his  father's  debt ;  he  had  the  right  to  promise  to  pay 
it;  he  had  the  right  to  bind  himself,  as  he  did^  unconditioDally  to  do 
so.  No  fra^ud  was  practiced  upon  him ;  the  face  of  the  note  showed 
that  it  was  five  years  past  due.  Yet  he  was  willing,  and  promised 
unconditionally,  to  pay  it.  As  he  saw  fit  t^  bind  himself  let  him  be 
bound. 
Judgment  affirmed. 


No.  394. 

J.  M.  JoNRS  V,  M.  M.  Gradt,  Tax  Collector.     B.  L.  Sims  v.  the  same. 

(Consolidated.) 

When  the  ordinance  of  the  police  jury  which  ie  complained  of  in  this  caae  was  pawed,  tke 
revenne  law  of  1871  was  in  force,  even  if  such  autliorization  was  necesaar  j.  Tbe  tax 
imposed  by  the  ordinance  was  anthorized  by  that  law,  and  having  been  levied  under  h. 
it  can  not  be  held  that  the  action  of  the  police  jury  was  illegal. 

Police  Juries  are  not  restricted  in  their  action  in  regard  to  Uconaes  exacted  by  them  for  &» 
right  of  selling  liquor  and  retailing  spirituous  liquors  to  the  amount  exacted  by  tk^ 
State  for  the  same. 
•  Section  2778  Revised  Statutes,  means  that  whenever  the  police  jury  deems  it  necesaarT  tkal 
the  sense  of  the  people  should  be  taken  as  to  the  propriety  of  permitting  grog  abepe  to 
be  licensed,  a  vote  may  be  ordered.  But  when  this  shall  be  deemed  necessary,  is  a 
matter  entirely  within  the  discretion  of  the  police  jury. 

APPEAL  from   the  Parish  Court,  parish  of  Ouachita.     Caldwell,  J. 
W,  J.  Q.  Baker  aud  E.  Q,  Cobb,  for  plaintiffs  and  appellees.    A.  & 
'Slack,  parish  attorney  and  district  attorney  pro  tempore,  for  defend- 
ant and  appellant. 

Morgan,  J.  These  cases  are  consolidated.  They  present  the  same 
questions  for  determination.  Plaintiffs  injoiued  the  tax  collector  from 
selling  tlieir  property  which  had  been  seized  in  order  to  compel  the 
payment  ot  two  hundred  dollars  license  exacted  from  them  by  a  parish 
ordinance  for  the  right  of  selling  liquor  and  retailing  spiritaoas 
liquors.  They  contend  that  the  tax  which  is  sought  to  be  collected 
from  them  is  illegal,  unconstitutional,  oppressive  and  void,  because — 

First — That  the  police  jury  had  no  authority  to  levy  any  tax  or 
license  when  they  attempted  so  to  do,  and  that  their  action  was  illegal. 

Second — That  the  police  juries  are  restricted  in  their  action  to  the 
.  amount  exacted  by  the  State. 

TJiird — That  the  State  had  not  acted  at  all  when  the  ordinance  in 
question  was  passed. 

Fourth — That  the  amount  levied  by  the  police  jury  exceeds  the 
amount  exacted  by  the  State. 
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Fifth — That  no  license  can  be  levied  by  the  police  jury  or  State 
iuntil  the  vote  of  the  people  is  taken  on  the  subject  and  their  consent 
•obtained^  and  that  the  vote  of  the  people  has  never  been  taken. 

Sixth— Th&t  the   tax  is  unconstitutional   in  not  being  equal    and 
-uniform  on  all  the  occupations  taxed,  and  especially  is  it  not  uniform 
ID   relation  to  retailers  of  spirituous  liquors,  keepers  of  grog  shops, 
bar  rooms,  etc. 

I.  When  the  ordinance  of  the  police  jury,  which  is  complained  of, 
was  passed  the  revenue  act  of  1871  was  in  force.     The  tax  was  author- 
ized, even  if  such  authorization    was   necessary,   by   that  law,   and 
having  been  levied  under  it,  it  can  not  be  held  that  the  action  of  the 
jury  was  illegal. 

II.  Police  juries  have  the  right  to  regulate  the  police  of  shops  where 
liquors  are  retailed,  and  to  impose  such  tax  as  they  may  see  fit  on 
ig^og  shops,  etc.  (R.  S.2745,  §  6.)  Their  power  is  exclusive  to  make  such 
laws  and  regulations  for  the  sale,  or  for  prohibitiog  the  sale,  of  intoxi- 

<<$ating  liquors  as  they  may  deem  advisable.     (R.  S.  2778.)     And  it  is 
made  the  duty  of  the  police  jury  to  adopt  such  regulations  as  may  be 
necessary  for  the  purpose  of  carrying  out  this  law.     (R.  S.  2780.)     It  . 
follows,  therefore,  that  the  police  jury  was  not  restricted  in  their  action 
to  the  amount  of  that  exacted  by  the  State. 

III.  This  objection  is  answered  by  what  we  have  said  in  relation  to 
the  first. 

IV.  Section  2778,  Revised  Statutes,  provides  that  police  juries  shall 
have  the  right  to  grant  or  withhold  licenses  from  drinking  houses  and 
shops  within  the  limits  of  any  city,  ward  of  a  parish,  or  town,  as  the 
majority  of  the  legal  voters  of  any  city  or  ward  may  determine  by 

Hot,  and  the  said  ballot  shall  be  taken  whenever  deemed  necessary 
y»WP^tKi3ice  juries.    But  we  do  not  understand  that  this  means,  as 

ems  to  lie  contended  by  the  appellees,  that  before  a  license  is  ii^sued 
by  a  police  jury  to  a  person  to  keep  a  grog  shop,  a  vote  of  the  citi- 
zens of  the  ward  in  which  a  shop  is  proposed  to  be  opened,  should  be 
taken.  We  understand  it  simply  to  mean  that  whenever  the  police 
Jnry  deems  it  necessary  that  the  sense  of  the  people  should  be  taken 
aa  to  the  propriety  of  permitting  grog  shops  to  be  licensed,  a  vote  may 
be  ordered..  But  when  this  shall  be  deemed  necessary  is  a  matter 
entirely  witliiu  the  discretion  of  the  police  jury. 

V.  We  fajjl  to  discover  where  the  inequality  in  the  amounts  required 
tor  the  licedses  to  carry  on  the  particular  business  in  which  plaintiffs 

-are  engaged  lies.  Every  person  carrying  on  the  same  business  is 
charged  thes  same  sum  for  the  privilege  of  doing  so,  and  this  places 
ithem  a)|  up<Bi  an  equality. 

In  eoAclusuiJi  we  fail  to  see  any  good  reason  why  these  injunctions 
should  have  issued,  aad  we  think  they  should  be  dissolved,  with  the 
•damages  clai])ied. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgments  in 
both  these  consolidated  cases  be  avoided,  annulled  and  reversed,  and 
it  is  further  ordered,  adjudged  and  decreed  that  the  injanotiona  iasaed 
in  both  cases  be  dissolved  with  twenty  per  cent,  damages  and  tMrtj 
dollars  counsel  fees  in  each  case.  Appellees  to  pay  the  costs  in  both 
courts. 


No.  402. 
John  W.  Willis  v.  John  W.  Wansley. 

A  party  has  no  right  to  demaud  tiie  nullity  of  a  Judgment  rendered  against  him, 

attorney  who  acted  on  his  behalf  was  without  authority,  after  permitting  that  attorney  to 
continue  the  litigation,  and  after  taking  the  chances  of  a  favorable  judgment  in  tiiis 
oonrt. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Frank- 
lin.    Crawford,  J.     Drake  dk  Oarreti,  for  plaintiff  and  appellant. 
JS,  P.  Wells,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  sues  to  annul  a  judgment  which  the  defend- 
ant obtained  against  him  in  September,  1870,  on  the  ground  ol  fraud 
and  ill-practices  by  said  defendant  and  his  attorney,  H.  P.  Wells. 

The  allegations,  in  substance,  are:  That  Wansley  sued  Willis  on  a 
promissory  note  for  $880  and  interest:  that  Wansley  allowed  the  suit 
to  rest  from  term  to  term,  his  counsel  (Wells)  assuring  Willis  that  the 
claim  was  extinguished  by  prescription,  and  that  it  was  entirely  anne- 
cessary  for  Willis  to  employ  counsel  to  defend  the  suit;  that  after  he 
had  thus  lulled  Willis  into  a  feeling  of  perfect  security  that  bis  case 
would  either  be  abandoned  or  not  prosecuted,  he  waited  patiently 
until  a  judicial  day  of  the  district  court  should  arrive,  when  Willis 
would  be  absent;  that  at  last  this  auspicious  moment  arrived,  in  Sep- 
tember, 1870,  when  this  counsel  of  Wansley  induced  Colonel  C.  H. 
Morrison,  upon  the  specious  assurance  that  it  was  for  WUlis'  benefit,  to 
appear  without  any  lawful  authority  as  an  attorney,  and  file  for  hint 
the  plea  of  prescription,  which  he  declared  to  Morrison  would  dismiss- 
the  case;  that  Morrison  fell  into  the  trap  so  ingeniously  set  for  him, 
filed  the  plea  of  prescription,  when  Wansley  (whose  presence  or  prox- 
imity was  unknown  to  Morrison)  suddenly  made  his  appearance  on  the 
stand  as  a  witness,  and  falsely  swore  that  the  claim  had  been  taken 
out  of  prescription  by  the  acknowledgment  of  Willis  in  1863. 

The  answer  is  a  general  denial. 

The  court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

In  the  suit  which  resulted  in  the  judgment  sought  to  be  annulled,, 
there  was  an  answer  filed  for  Willis,  by  his  counsel,  Parrar  &  Beeves, 
in  which  the  general  issue  and  the  plea  of  usury  were  set  up.  These 
attorneys,  however,  were  not  present  at  the  trial. 


MONROE,  JULY,  1873.  589 


Willis  y.  Wanaley. 


<C.  H.  MorrisoD  testifies  that  ''when  the  case  was  called  for  trial, 
Captain  Wells  appeared  tor  the  plaintiff.  No  one  appeared  for  the  de- 
fendant. Captain  Wells  turned  to  me  and  asked  me  if  I  was  not  going  to 
represent  the  defendant  Willis.  I  told  him  no ;  that  I  had  nothing  to 
^o  with  the  case,  had  never  been  spoken  to  by  Willis  in  relation  to  it. 
He  then  urged  me  to  take  up  the  case  and  attend  to  it  for  Willis,  say- 
ing that  I  was  attorney  for  Willis  in  most  of  his  cases;  that  the  counsel 
2who  were  defending  his  suit  were  absent,  and  that  he,  Wells,  was  tired 
•of  the  case  and  wished  to  have  it  disposed  of;  that  there  was  nothing 
in  it,  and  that  Willis*  defense  was  prescription,  and  that  defense  was 
^ood.  I  requested  him  to  let  the  case  stand  over,  that  Mr.  Willis  was 
Absent,  but  would  be  at  home  in  a  few  days  and  before  the  court  would 
Adjourn,  expressing  at  the  same  time  a  disinclination  to  do  anything 
with  the  case,  unauthorized  as  I  was.  ^  *  *  Captain  Wells  assured 
me  there  was  nothing  to  be  done  in  the  case  but  to  file  the  plea  of  pre- 
acription,  which  was  good  and  must  prevail,  saying  that  he  was  tired 
-of  the  case  and  wished  to  dispose  of  it.  *  *  *  Wells  also  told  me 
4ihat  Willis  told  him  he  intended  to  plead  prescription;  and  not  doubt- 
ing Irom  what  Wells  told  me  that  the  plea  was  good  and  must  prevail, 
I  asked  the  court  for  time  to  prepare  the  plea,  which  I  did,  and  filed 
it.  The  case  was  taken  up  immediately,  when  Captain  Wells  intro- 
duced the  plaintiff,  Wansley,  as  a  witness,  who  testified,  as  will  be 
«een  by  the  evidence  in  the  case.  When  I  consented  to  file  the  plea 
•of  prescription,  as  above  stated,  I  was  not  aware  that  the  plaintiff, 
Wansley,  was  present,  and  did  not  believe  from  what  Captain  Wells 
had  told  me  that  an  attempt  would  be  made  to  make  any  proof  to 
take  the  note  out  of  prescription.  The  defendant,  Willis,  was  not 
present." 

This  witness  also  testifies  that  he  was  not  employed  by  Willis,  and 
in  explanation  of  his  course  he  says:  '^  After  I  found  that  judgment 
was  rendered  against  the  defendant  I  made  an  effort  to  obtain  a  new 
trial,  but  was  disappointed.  I  then  asked  for  and  obtained  an  order 
for  an  appeal,  and  subsequently  attended  to  the  case  in  the  Supreme 
€ourt." 

Willis  and  Wells  both  gave  evidence  in  the  case,  and  their  testimony 
-conflicts  as  to  the  conversations  which  they  had  previous  to  the  trial, 
and  which  Willis  contends  misled  him  and  lulled  him  into  security. 

The  judgment  complained  of  was  rendered  in  September,  1870,  and 
the  suit  had  been  pending  since  August,  1866,  four  years. 

On  the  seventeenth  September,  1870,  the  day  the  judgment  was 
«igned,  Willis  arrived  and  was  informed  by  Colonel  Morrison  that 
Judgment  had  been  rendered  against  him  and  the  case  was  pending  on 
An  application  for  a  new  trial,  which  he  hoped  to  get. 

Willis,  who  knew  all  the  facts  of  the  case,  as  he  testifies,  in  a  short 
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time  after  the  judgment  waB  rendered,  does  not  appear  to  baverepu* 
diated  tbe  acts  of  Morrison ,  who,  as  we  have  seen,  appeared  as  conDsel 
for  him  without'  being  employed;  on  the  contrary,  he  permitted  Mor- 
rison to  continue  the  litigation  of  the  case  until  it  was  finally  decided 
in  the  Supreme  Court  in  July,  1871,  nearly  one  year  thereafter. 

It  was  the  duty  of  the  plaintiff,  for  whom  Morrison  appeared  ag 
counsel  without  authority,  to  have  repudiated  his  acts  as  soon  a^ 
informed  thereof.  The  fact  that  he  permitted  him  knowingly  to  con- 
tinue the  litigation  for  nearly  a  year  thereafter,  until  the  final  disposi- 
tion of  the  case  in  this  court,  satisfies  us  of  his  ratification  of  theaeta 
of  Morrison  in  his  behalf. 

He  had  no  right  to  demand  the  nullity  of  the  judgment  because  tbe 
attorney  who  acted  for  him  was  without  authority,  alter  permitting 
that  attorney  to  continue  the  litigation,  and  after  taking  the  chances 
of  a  favorable  judgment  in  this  court.  If  the  judgment  of  this  court 
had  been  in  his  favor,  it  is  quite  evident  that  no  objection  would  bare 
been  made,  because  if  he  did  not  rely  on  the  defense  made  for  him  by 
Morrison,  he  would  not  have  permitted  him  to  take  the  appeal  and 
continue  the  litigation.  If  dissatisfied,  he  w*ould  not  have  permitted 
the  unauthorized  defense  to  continue;  he  would  have  demanded  the 
nullity  of  the  judgment  on  the  ground  that  the  attorney  had  no 
authority  to  represent  him. 

We  are  constrained,  however,  to  say  that  the  conduct  of  H.  P. 
Wells,  attorney  at  law,  in  this  matter  is  not  approved  by  the  coart. 

Judgment  affirmed. 

No.  426. 
C.  B.  CoNNBLL  V.  Allen  Meddock. 

25    590'       The  formalities  required  by  law  in  attachment  suits  must  be  strictly  observed — the  postanc 
50  lOSUi  of  copies  of  the  attachment  and  citation  so  as  to  give  notice  to  the  public,  and  the  door 

of  the  courtroom  is  mentioned  as  the  place. 
But  the  construction  of  a  courthouse  may  be  such  as  to  make  the  posting  at  tbe  entniK« 

leading  to  the  door  of  the  courtroom  a  legal  posting.    The  objection  raised  In  this  case  » 

too  technicil. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  De  Soto. 
Levisee,  J.  Elam  <&  WempU^  for  plain tifif.  H,  G,  Hall,  for  defend- 
ant and  appellant. 

Howell,  J.  This  is  an  attachment  suit,  which  was  instituted  io 
November,  lt71,  and  on  appeal  to  this  court  in  July,  1872,  the  jadg- 
ment  in  favor  of  plaintiff  was  reversed  on  the  ground  that  the  writ  of 
attachment  was  not  posted  as  required  by  law,  and  the  cause  remanded 
*'  to  make  service  of  citation  according  to  law  and  for  new  trial."  24- 
An.  512. 

Upon  tbe  new  trial  the  sheriff  was  permitted  to  amend  his  return  on 
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the  writ  of  attachment  so  as  to  read:  "Served  tbe  same  by  affixing  a* 
copy  of  the  within  writ  of  attachment  on  the  door  of  the  room  where* 
the  court  in  which  this  suit  is  pending  is  held." 

Evidence  was  introduced  to  show  that  the  posting  was  on  a  movable 
bulletin  board  standing  at  one  of  the  main  entrances  to  the  stairs 
leading  from  the  hall  or  passage  on  the  ground  floor  of  the  courthouse 
to  the  courtroom  on  the  second  floor,  where  all  such  notices  are  posted, 
aod  was  not  posted  on  the  door  of  said  room. 

It  is  contended  that  this  is  not  in  compliance  with  the  law.  The 
formalities  required  by  law  in  such  proceedings  must  be  strictly 
observed!  The  formality  in  this  respect  is  the  posting  of  copies  of  the 
attachment  and  citation  so  as  to  give  notice  to  the  public,  and  the  door 
of  the  courtroom  is  mentioned  as  the  place.  But  we  think  the  con- 
struction of  a  courthouse  may  be  such  as  to  make  the  posting  at  the 
entrance  leading  to  the  door  of  the  courtroom,  as  was  done  in  this 
instance,  a  legal  posting.  It  is  shown  that  this  bulletin  board  was  pro- 
vided some  time  before  this  suit,  and  has  always  since  been  used  for 
the  posting  of  all  notices  by  the  sheriff.  We  must  consider  the  objec- 
tion in  this  case  too  technical. 

Judgment  affirmed. 

Rehearing  refused. 


No.  396. 
Flodrnoy  &  Mills AP3  v.  M.  M..  Grady,  Tax  Collector. 

Ketail  dealers  are  those  who  keep  an  open  shop  and  who  sell  provisions  and  liquors  in  smalf 
quantities.    G.  C.  3208. 

A  wholesale  dealer  is  a  person  who  sells  by  packages.  A  man  may  be  both  a  wholesale  and 
retail  dealer. 

He  is  a  wholesale  dealer  when  he  sells  parcels  of  goods  in  packages,  as,  for  instance,  ten  bar- 
rels of  flour  or  whisky,  or  whisky  and  floor  by  the  barrel,  or  one  or  more  sacks  of  cofibe, 
or  bolts  of  goods,  at  the  same  time,  and  to  the  same  party. 

He  is  a  retail  dealer  when  he  sells  flour  by  the  pound,  whisky  by  the  gallon  or  bottle,  dry 
goods  by  the  yard. 

Ha  is  both  a  wholesale  and  retail  dealer  when  he  sells  all  such  articles  by  the  package  or  by 
the  pound  indifferently. 

APPEAIj  from  the  Parish  Court,  parish  of  Ouachita.     Oaldwell,  J. 
B,  O,  Cobb,  for  plaintiffs  and  appellants.    A.  L»  Slack,  for  defend- 
ant and  appellee. 

Morgan,  J.  It  is  admitted  that  plaintiffs  are  commercial  partners, 
and  that  each  of  them  is  responsible  for  his  own  license;  that  they 
have  only  one  place  of  business,  and  only  one  store  where  their  busi- 
ness is  carried  on  ;  that  they  sell  goods,  merchandise  and  groceries,  in 
all  quantities,  from  a  parcel  or  a  package  up  to  any  quantity  to  suit 
purchasers ;  that  they  sell  one  pound  of  flour  or  ten  barrels  of  the 
samei  one  yard  of  calico  or  ten  bolts  of  tbe  same,  as  occasion  offers ; 


592  SUPREME  COURT  OF  LOUISIANA, 


Flonmoy  &,  Killaapa  v.  Grady,  Tax  Collector. 


tbat  they  break  packages  received  by  tliem  and  sell  the  same  at  retail ; 
that  they  do  the  ordinary  business  in  the  conn  try ,  and  are  not  import- 
ers or  jobbers,  and  that  they  do  not  sell  by  sample. 

Under  this  admitted  state  of  facts,  the  legal  question  to  be  detn*- 
mined  is:  Are  they  to  pay  for  che  license  of  wholesale  dealers?  Or 
are  they  to  pay  the  license  of  retaiil  dealers  ?  If  the  former,  they  will 
have  to  pay  one  hundred  dollars  each.  If  the  latter,  they  are  to  pay 
only  fifteen. 

Retail  dealers  are  those  who  keep  an  open  shop,  and  who  sell  provi- 
sions and  liquors  in  small  quantities.    C.  C.  3208. 

A  wholesale  dealer  we  understand  to  be  a  person  who  sells  by  pack- 
ages. 

-  In  our  opinion,  a  man  may  be  both  a  wholesale  and  retail  dealer. 
He  is  a  wholesale  dealer  when  he  sells  parcels  of  goods  in  packages ; 
as,  for  instance,  ten  barrels  of  flour  or  whisky,  or  whisky  and  flonr  by 
the  barrel,  or  one  or  more  sacks  of  coffee,  or  bolts  of  goods,  at  the 
same  time,  and  to  the  same  party.  He  is  a  retail  dealer  when  he  sells 
flour  by  the  pound,  whisky  by  the  gallon  or  bottle,  dry  goods  by  tiie 
yard.  He  is  both  a  wholesale  and  retail  dealer  when  he  sells  all  such 
articles  by  the  package  or  by  the  pound  indifferently.  And  as  this  is 
what  these  plaintiffs  do,  as  they  confessedly  sell  by  wholesale  as  well 
as  retail,  they  must  pay  for  a  wholesale  license. 
-     Judgment  affirmed. 

Rehearing  refused. 


No.  380. 
John  C.  Morton  t;.  Jambs  G.  Copbland. 

Where  the  plaintiff  brooght  suit  in  his  own  name*  on  a  promisAorj  note  drawn  parable  to  hia 
wife  or  bearer,  and  which  was  executed  by  defendant  for  tiie  prioe  of  certain  laada 
purchased  by  him  from  the  wife,  the  aune  being  her  paraphernal  property,  and  where  It 
was  contended  on  the  part  of  the  defendant  that  the  £ftcts  in  the  case  showed  that  the 
plaintiff  did  not  have  the  administration  of  the  wife's  property ;  and  it  was  oonteodad, 
on  the  other  part,  that  this  was  not  a  real  action,  and  that  by  article  107  of  tlie  Code  of 
Practice  the  plaintiff  in  this  case  had  the  right  to  sue  tor  the  debt  dae  bis  wife : 

Held— That  the  ground  assumed  b;  plaintiff  is  correct,  and  that  the  fact  that  the  hnabazid 
brought  the  suit  would  seem  to  imply  that  he  was  administering  the  wife*s  paraphefsal 
property. 

The  defense  set  up  that  there  is  defect  in  the  Utle  to  the  land  forming  the  consideration  of 
the  note  sued  upon  can  not  be  admitted,  inasmuch  as  defendant  does  not  allege  in  his 
answer,  or  show  by  testimony,  that  he  has  ever  been  tlireataned  with  eviction,  or  ikat 
he  has  ever  been  disturbed  in  his  possession. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.    Trimble,  J.     Egan  <Sc  Hayes,  for  plaintiff  and  appellee. 
cT.  i&J>  W,  YouTig,  for  defendant  and  appellant. 

Taliaferro,  J.    The  plaintiff  brings  this  suit  in  his  own  name  on  a 
promissory  note  drawn  payable  to  his  wife  or  bearer^  and  which  was 
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executed  by  defendant  for  the  price  of  certain  lands  purchased  by  him 
from  the  wife,  the  same  being  her  paraphernal  property.  The  plain- 
tiff's right  to  institute  this  action  was  excepted  to  on  the  ground  that 
the  law  does  not  confer  upon  the  husband  the  personal  actions  of  the 
^wife  growing  out  of  her  paraphernal  property,  unless  he  has  the  sole 
administration  of  her  property,  and  article  107  of  the  Code  of  Practice 
is  referred  to,  and  in  connection  with  it  the  case  of  Dugat  v,  Markham, 
H  La.  29,  and  that  of  Cowand  v.  Pully,  9  An.  p.  12.  It  is  contended  on 
the  part  of  the  defendant  that  the  facts  in  this  case  show  that  the 
plaintiff  did  not  have  the  administration  of  the  wife's  paraphernal 
property. 

On  the  other  hand,  it  is  held  that  this  is  not  a  real  action,  and  that 
by  article  107  of  the  Code  of  Practice  the  plaintiff  in  this  case  has  the 
right  to  sue  for  the  debt  due  the  wife. 

We  think  the  ground  assumed  by  the  plaintiff  correct.  The  fact 
that  the  husband  brought  the  suit  would  seem  to  imply  that  he  was 
administering  the  wife's  paraphernal  property. 

The  defendant  sets  up  defect  in  the  title  to  the  land  forming  the  con- 
sideration of  the  note  sued  upon,  yet  he  does  not  allege  in  his  answer, 
or  show  by  testimony,  that  he  has  ever  been  threatened  with  eviction 
or  that  he  has  ever  been  disturbed  in  his  possession.  He  st-ates  in  his 
own  testimony,  on  cross-examination,  that  no  one  has  brought  suit 
against  him  for  the  property. 

The  judgment  of  tiie  lower  court  was  in  favor  of  the  plaintiff,  and 
we  see  no  reason  to  alter  it. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


No.  354. 
A.  D.  Battlk  v.  W.  Jenkins. 

Ui>on  the  question  of  the  nature  of  the  evidence  neoessar.y  to  prove  a  planting  partnership, 
'   presented  in  defendant's  bill  of  exceptions  in  this  suit,  the  conrt  knows  of  no  law  which 
requires  the  proof  to  be  in  writing. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Lemaee,  J.     Nutt  <&  Leonard,  for  plaintiff  and  appellee.    Land  dt 
Taylor,  for  defendant  and  appellant. 

Howell,  J.  This  is  a  suit  for  the  settlement  of  a  planting  partner- 
ahip,  shown  to  have  existed  between  plaintiff  and  defendant  during  the 
year  1867,  and  to  establish  a  privilege  on  the  crop  in  favor  of  Gilmer 
6l  Hopkins,  the  commission  merchants  of  the  plaintiff,  for  a  debt  con- 
tracted by  the  latter.  .  The  defendant  has  appealed  from  a  judgment 
in  favor  of  plaintiff,  for  the  use  of  Gilmer  &  Hopkins  and  against  the 
defendant,  for  $594  37,  with  legal  interest  from  the  first  January,  1868, 
38 
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in  full  Bettlement  of  the  planting  partnership  and  of  their  personal 
accounts  to  first  January,  1868,  and  sustaining  the  sequestration  taken 
out  by  plaintiff,  with  all  costs.  The  plaintiff  asks  that  the  judgment 
be  increased  to  $841  01. 

The  principle  on  which  the  partnership  accounts  should  be  adjusted, 
when  no  different  agreement  is  shown,  is,  that  each  should  sbaie 
equally  in  the  profits  and  losses,  and  each  should  contribute  equally  to 
the  payment  of  the  expenses.  If  one  has  paid  more  than  the  other, 
the  one  who  has  paid  less  owes  to  the  other  the  sum  necessary  to  make 
the  payments  equal. 

In  this  case  the  items  and  amounts  of  the  expenses  are  somewhat 
unsatisfactory,  as  presented  in  the  evidence,  but  we  will  adopt  the 
figures  of  the  plaintiff's  counsel,  but  not  their  mode  of  adjustment. 

The  value  of  the  crop  is $3,854  23 

The  amount  of  the  expenditures  is 3,540  60 

Amount  of  profits  to  be  divided $313  © 

The  share  of  each  is  the  half,  $156  8H. 

The  whole  crop  being  in  the  hands  of  the  defendant,  he  mast  account 
to  the  plaintiff  for  the  one  half  of  the  profits  ($156  81i),  but  it 
appears  that  the  defendant  paid  $2749  55  of  the  expenses,  whOe  he 
was  bound  for  only  the  one-half,  to  wit:  $1770  30  (one-half  of 
$3540  60,  as  above).  The  difference  is  $979  25,  which  the  plaintiff 
must  make  up,  and  which  added  to  the  amount  paid  or  furnished  by 
the  plaintiff,  to  wit,  $791  05,  makes  $1770  30,  the  half  of  the  whole 
expenses.  From  this  sum  of  $979  25,  due  by  plaintiff  to  the  defend- 
ant on  account  of  the  expenses,  the  share  of  plaintiff  in  the  profits 
($156  81i)  must  be  deducted,  which  leaves  $722  43i  due  hj  plaintiff 
to  defendant.  On  the  theory  on  which  the  foregoing  calculation  is 
based,  we  do  not  allow  the  charge  for  the  board  and  lodging  of  plain- 
tiff and  his  wiie.  They  furnished  their  own  room,  and  the  nature  of 
the  items  of  expenses  indicates  that  the  table  was  probably  supplied  at 
the  common  expense. 

But  the  account  of  plaintiff  against  defendant  for  $296  65,  which  is^ 
proven  to  be  correct,  seems  to  be  entirely  distinct  from  the  partner- 
ship affairs,  and  should,  under  the  pleadings  and  evidence,  be  allowed 
to  plaintiff.  This  leaves  the  plaintiff's  indebtedness  to  defendant  on  a 
general  settlement  to  be  $435  78i.  We  will  add  that  the  other  items 
in  defendant's  account  against  plaintiff,  besides  the  board,  are  accounted 
for  or  explained  by  the  latter. 

Upon  the  question  of  the  nature  of  the  evidence  necessary  to  prove 
a  planting  partnership,  presented  in  defendant's  bill  of  exceptions,  we 
will  remark  that  we  know  of  no  law  which  requires  the  proof  to  be  in 
writin'g.    There  is  in  it  no  partnership  in  the  ownership  of  real  estate,. 
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or  Id  the  usufmct  or  use  of  real  estate,  in  the  sense  contended  for  bj 
defendant's  counsel. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  defendant  recover  of  plaintiff  $435  78i,  with  legal  interest 
from  first  of  January,  1868,  in  full  settlement  of  their  partnership  and 
personal  accounts  for  the  year  1867,  and  costs  in  both  courts. 


On  Rehearing. 

Howell,  J.  Upon  a  re-examination  of  this  case,  we  think  we  erred 
both  in  the  '^figures*'  and  the  ''mode  of  adjustment''  adopted  by  us 
in  our  former  opinion,  and  we  now  adopt  the  calculation  and  conclusion 
of  the  district  judge,  who  gave  the  facts  a  thorough  analysis,  and 
whose  decree  has  done  justice  to  the  parties  as  nearly  as  can  be  under 
the  circumstances  presented  in  the  record.  He  found  that  the  expendi- 
tures exceeded  the  value  of  the  crop,  and  made  the  defendant,  who  had 
in  his  possession  the  crop  or  its  proceeds,  account  to  plaintiff  for  a  sum 
proportionate  to  the  amount  contributed  by  the  latter,  embracing  in  the 
settlement  the  personal  accounts  of  the  two  partners.  In  their  brief 
the  plaintiff's  counsel  say  the  judgment  of  the  court  a  qua  is  erroneous 
only  in  not  allowing  plaintiff  enough.  We  think  it  allows  as  much  as 
he  is  entitled  to  in  the  most  favorable  view.  But  we  can  not,  under 
the  unsatisfactory  evidence,  reduce  the  amount  or  give  judgment  in 
favor  of  defendant,  who  has  retained  the  crop. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside,  and  that 
the  judgment  appealed  from  be  affirmed  with  costs. 


No.  396. 

Mrs.  M.  J.  PucKBTT  and  Husband  v.  W.  Inobam  Law.    E.  Nalle, 

Warrantor. 

It  was  clearly  the  purpose  of  the  Legislature,  by  the  act  of  1840,  enlarging  the  powers  of 
commiasioners  for  the  State  residing  in  other  States,  to  confer  upon  them  the  usual 
powers  and  Amotions  belonging  to  notaries  by  the  laws  of  this  State. 

VITritten  acts  which,  by  Intendment  of  law,  are  clothed  with  solemnities  in  their  execution, 
in  order  that  they  may  become  enduring  records  of  past  events,  more  surely  to  be  relied 
upon  than  the  frail  memory  of  men,  should  not  hastily  be  disregarded  even  upon  the 
positive  evidence  of  a  single  witness  of  their  fJEdsity,  when  such  evidence  is  isolated, 
unsupported  by  &cts  aliunde,  and  given  by  the  witness  in  his  own  behalf  under  strong 
influences  of  self-interest. 

APP£AL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Ouachita.    Bay,  J.     Todd  dt  Brighamy  for  plaintififs  and   appel- 
lants.   B,  Q,  Oohbf  for  warrantor  and  appellee. 

Taliaferro,  J.     In  this  case,  a  married  woman  having  obtained  a 
judgment  against  her  husband  for  paraphernal   claims,  institutes  a 


^ 
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hypothecary  action  to  enforce  the  same  against  lands  formerly  owned 
by  her  husband,  which  are  now  owned  by  and  in  possession  of  third 
parties  To  the  plaintiff's  suit,  Nalle,  the  principal  defendant, 
answered,  denying  that  the  wife  ever  had  any  just  claims  against  her 
husband  to  entitle  her  to  a  mortgage  on  bis  property,  and  avers  that  if, 
by  law,  there  ever  existed  a  legal  mortgage  in  her  favor  on  the  lands 
now  owned  by  defendant,  she  formally  renounced  the  same  in  a  nota- 
rial act  passed  before  John  D.  Elliot,  a  commissioner  of  the  State  of 
Louisiana  for  the  State  of  Mississippi,  on  the  fourteenth  of  June,  1860. 

In  an  amended  petition,  the  plaintiff  alleges  that  the  pretended 
renunciation  of  lier  rights,  set  up  by  the  defendant,  is  null  and  void, 
alleging  as  nullities : 

First — That  the  so-called  commissioner  was  wholly  unauthorized  to 
receive  or  pass  any  act  of  renunciation,  not  being  clothed  by  the  laws 
of  the  State  of  Louisiana,  tlien  in  existence,  with  authority  to  execnte 
such  acts. 

Second — That  she  signed  the  writing  called  a  renunciation  in  error 
of  law  and  of  fact ;  that  she  was  not  apprised  or  informed  by  the 
pretended  commissioner,  nor  by  any  other  person  of  the  nature,  char- 
acter and  extent  of  her  rights  on  the  said  property  of  her  husband, 
and  was  in  entire  ignorance  of  the  character  of  the  writing  she  signed; 
that  she  was  not  examined  out  of  the  presence  or  even  in  the  presence 
of  her  husband,  and  an  explanation  of  her  rights  given  and  her  con- 
sent obtained  to  a  renunciation  of  these  rights  according  to  the  laws  of 
the  State  of  Louisiana ;  that  she  was  induced  to  sign  the  act  from  the 
effect  and  constraint  of  marital  intluence  exercised  over  her  by  her 
husband  at  tlie  time  and  before  she  signed  the  act. 

Third — Tliat  the  pretended  renunciation  was  procured  by  Edward 
Nalle  fraudulently,  through  his  promise  to  furnish  her  husband  $'0)0 
to  enter  lands  with — an  agreement  which  he  never  fulfilled. 

The  plaintiff  pleads  the  prescription  of  one  year  against  the  attack 
made  by  the  defendant  upon  her  judgment,  alleging  the  same  to  have 
been  obtained  on  the  first  of  June,  1871,  nearly  two  years  before  the 
filing  of  defendant's  answer,  in  whicti  she  sets  up  the  nullity  oi  her 
judgment.  In  this  amended  petition  the  plaintiff  goes  on  to  state  the 
origin  of  her  parapernal  rights,  about  the  validity  of  which  there  was 
much  controversy,  and  much  evidence  taken.  We  have  thougbt 
proper  to  narrow  down  this  controversy  to  the  consideration  of  the 
first  two  points  made  by  the  plaintiff,  viz  : 

I.  The  authority  or  right  of  the  commissioner  to  receive  or  pasa  acts 
of  renunciation  by  married  women. 

II.  Whether  the  renunciation  taken  by  the  commissioner  is  valid 
in  law. 

We  think  it  was  clearly  the  purpose  of  the  Legislature,  by  the  act 
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of  1840,  enlarging  the  powers  of  commissioners  for  the  State  residing 
in  other  States,  to  confer  apon  them  the  usual  powers  and  functions 
belonging  to  notaries  by  the  laws  of  this  State.  Among  these  is  the 
power  to  take  renunciations  of  married  women  of  their  rights  on  prop- 
erty sold  or  mortgaged  by  their  husbands.  By  the  first  section  of  the 
act  of  twenty-fourth  March,  1840,  commissioners  are  '*  authorized  and 
empowered  to  take  the  acknowledgment  and  proof  of  any  deed,  mort- 
gage or  conveyance  of  any  lands,  tenements,  slaves  or  real  property 
lying  and  being  in  the  State  of  Louisiana,  and  to  take  the  acknowledg- 
ment and  proof  of  the  execution  of  any  instrument  of  writing  for  the 
sale,  transfer  or  assignment  of  any  property,  movable  or  immovable, 
and  of  rights  and  debts,*'  etc.  If  the  terms  here  used  do  not  directly 
aud  expressly  confer  upon  commissioners  the  power  to  take  the  renun- 
ciation of  married  women  of  their  rights  on  property,  they  would  seem 
from  their  general  scope  clearly  to  imply  that  power.  A  different  con- 
struction would,  it  is  obvious,  render  nugatory  to  a  considerable  extent 
the  benefits  and  facilities  to  business  transactions  which  were  the  pri- 
mary objects  of  the  act. 

The  renunciation  of  the  plaintiff  in  the  case  before  the  court  was 
made  on  the  fourteenth  of  June,  1860.  She  brought  suit  against  her 
husband  in  1871,  and  on  the  first  of  June  of  that  year  recovered  judg- 
ment against  him  for  the  sum  of  $7857  97,  with  eight  per  cent,  interest 
thereon  from  the  third  of  April,  1857,  with  recognition  of  legal  mort- 
gage to  date,  and  take  effect  from  that  time,  and  she  is  in  this  suit 
endeavoring  to  enforce  that  mortgage  which  she  formally  renounced 
before  the  commissioner  in  Mississippi  nearly  eleven  years  before.  But 
this  renunciation,  as  we  have  already  seen,  she  repudiates  as  having 
been  obtained  unduly  through  the  marital  influence  of  her  husband  and 
the  fraud  of  the  defendant. 

The  act  of  renunciation  upon  its  face  is  in  every  respect  full  and 
complete.  It  recites  that  all  the  requisites  of  the  law  necessary  to  the 
validity  of  such  acts  have  been  complied  with,  giving  in  detail  all  the 
formalities  used  in  receiving  the  renunciation,  and  announcing  the 
declaration  of  the  wife  that  she  executed  the  act  voluntarily,  after 
being  fully  informed  of  the  nature  and  effect  of  the  renunciation.  The 
act  is  signed  by  the  wife,  together  with  her  husband,  before  the  com- 
missioner and  in  presence  of  two  witnesses.  The  act  bears  the  official 
signature  of  the  commissioner,  with  his  seal  of  office.  The  act  must 
prima  fade  be  regarded  as  authentic,  and  all  the  acts  and  declarations 
of  the  parties  to  it,  we  must  assume,  were  done,  made  and  acknowl- 
edged as  detailed  by  the  commissioner. 

There  is  nothing  in  the  record,  except  the  testimony  of  the  plaintiff 
herself,  that  impugns  the  verity  of  the  act,  or  tends  to  show  that  its 
recitals  are  untrue.    There  are  no  circumstances  which  support  her 
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testimoDy.  On  the  contrary,  there  seems  to  be  some  which  go  to 
weaken  it.  She  testifies  wholly  in  her  own  interest,  and  that  interest 
doubtless  a  very  strong  one.  Neither  the  commissioner  himself,  nor 
either  of  the  attesting  witnesses,  nor  any  one  else,  has  been  called  to 
testify  on  the  sabject.  Her  delay  of  ten  or  twelve  years  to  have  tJie 
alleged  violation  of  her  rights  redressed  is  unexplained.  Her  memoir 
of  events  that  transpired  in  1860,  after  the  exciting  events  that  have 
intervened  in  this  country,  may  not,  as  to  all  matters  relating  to  the 
act  passed  before  the  commissioner,  be  perfect  and  distinct.  Written 
acts  which  by  intendment  of  law  are  clothed  with  solemnities  in  their 
execution,  in  order  that  they  may  become  enduring  records  of  past 
events,  more  surely  to  be  relied  upon  than  the  frail  memory  of  men, 
should  not  hastily  be  disregarded,  even  upon  the  positive  evidence  of 
a  single  witness  of  their  falsity^  when  such  evidence  is  isolated, 
unsupported  by  facts  aliunde,  and  given  by  the  witness  in  his  own 
behalf,  under  strong  influences  of  self-interest. 

We  therefore  conclude  tliat  the  judgment  of  the  court  rejecting  the 
plaintififs'  demand  was  properly  rendered.  Considering  that  the  wife's 
rights,  if  she  ever  had  any  on  the  property  she  seeks  to  enforce  her 
claims  upon,  were  renounced  by  the  act  of  fourteenth  of  Jane,  I860, 
before  the  commissioner,  it  becomes  unnecessary  to  review  the  other 
issues  made  by  the  pai  ties  in  this  case. 

It  is  therefore  ordered  that  the  judgment  of  the  district  comt  be 
affirmed  with  costs. 


No.  376. 

JoHK  H.  WisNER's  Curator  v.  The  Mayor  and  Citt  Council  of 

Monroe. 

A  political  corporation  can  not  make  a  contract  in  violation  of  the  law  of  ita  ineorpontioD. 
Under  a  title  purporting  to  amend  only  the  flrat  section  of  a  statute,  it  is  not  competent 
to  amend  other  sections  of  said  act.  Sncli  amendments  not  being  coTerod  by  the  tide^ 
are  null  and  void,  because  made  in  violation  of  article  114  of  the  oonatitatlou. 

APPEAL  from  the  Fourteenth  Judicial   District  Court,   parish  of 
Ouachita.    Bay^  J.    Marrison  i&  Farmer,  for  plaintiff  and  appel- 
lant.   B,  G.  Cobb,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiff  alleges  that  in  1868  the  defendants  employed 
John  H.  Wisner,  then  sheriff  of  the  parish  of  Ouachita,  to  execute  all 
the  duties  which  it  was  previously  the  duty  of  the  town  constable  to 

perform,  and  they  fixed  his  salary  at  one  thousand  dollars  per  annum; 
that  this  contract  or  ordinance  was  adopted  by  the  defendants  pursu- 
ant to  section  4  of  act  94  of  the  acts  of  1868,  amending  act  76  of  the 
acts  of  1866^  also  that  they  employed  him  by  an  ordinance  to  take  care 
of  a  fire  engine,  at  a  salary  of  one  hundred  and  fifty  dollars  per  annam; 
that  on  these  two  contracts  the  defendants  owe  a  balance  of  five  him- 
dred  and  seventy -five  dollars,  for  which  judgment  is  prayed. 
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The  court  rejected  the  demand  of  the  plaintiff,  and  he  has  appealed. 

There  is  no  controversy  as  to  the  existence  of  these  contracts  and  as 
to  the  performance  of  the  services ;  but  the  question  is,  had  the  defend- 
ants authority  thus  to  contract? 

The  act  of  1866  provides  for  the  election  of  a  town  constable,  whose 
term  of  office  shall  be  for  two  years;  that  in  case  of  resignation  or 
death,  the  vacancy  to  be  filled  by  election,  after  ten  days'  notice;  that 
in  case  of  sickness,  a  constable  pro  tern,  to  be  appointed;  and  that  the 
duties  of  this  officer,  among  others,  shall  be,  to  **  execute  all  sum- 
mons, orders,  warrigits,  judgments,  and  decree  of  the  justice  of  the 
peace  of  the  town/' 

In  1868  the  statute  was  amended,  the  office  of  town  constable  was 
abolished,  and  the  duties  thereof  were  directed  to  be  performed  by  the 
constable  of  the  ward  in  which  Monroe  is  situated,  or  by  the  sheriff 
and  his  deputies.  It  appears,  however,  that  this  part  ol  the  act  is 
violative  of  article  114  of  the  Constitution — it  is  not  covered  by  the 
title,  and  it  is  void. 

The  title  of  the  act  of  1868  is  ''an  act  to  amend  the  first  section  of 
an  act  to  incorporate  the  town  of  Monroe,  in  the  parish  of  Ouachita, 
and  to  provide  for  the  government  of  the  same,  approved  eighth  of 
March,  1866."  The  first  section  of  the  act  to  be  amended  relates  only 
to  the  geographical  limits  of  the  town.  Under  the  title,  therefore, 
purporting  to  amend  only  the  first  section  of  the  statute  of  1866,  it  was 
not  competent  to  amend  other  sections  of  said  act,  to  abolish  the  office 
of  town  constable  and  transfer  the  duties  thereof  to  the  sheriff  and 
his  deputies.  Without  this  provision  of  the  act  of  1868,  the  defend- 
ants could  not  employ  John  H.  Wisner,  because  the  act  of  1866  re- 
mained in  full  force,  designating  the  duties  in  question  to  be  performed 
by  the  town  constable. 

A  political  corporation  can  not  make  a  contract  in  violation  of  the 
law  of  their  incorporation. 

There  are  other  questions,  but  they  are  not  of  a  serious  character. 

Judgment  affirmed. 


No.  403. 
Gerspach  &  Herring  v.  W.  H.  H.  Mullin. 

The  aflsignment  of  error,  upon  which  a  reversal  of  the  Judgment  is  asked,  that  parol  evidence 
was  introduced  to  prove  a  promise  to  pay  eight  per  cent,  interest,  is  a  ground  to  amend 
the  judgment. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Onachita.    Bay,  J.    B.  O,  Cobb,  for  plaintiff  and  appellees.    J.  T. 
Siroiher,  for  defendant  and  appellant. 
Morgan,  J.    The  first  assignment  of  error  is  that  parol  evidence 
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was  introduced  by  the  plaiDtiffs  which  contradicts  the  deed  introdiued 
by  themselves. 

We  find  that  the  evidence  was  introduced  to  explain  bow  the  cash 
payment  was  made,  and  not  to  contradict  the  deed.  The  evidrace 
was  therefore  properly  admitted. 

The  second  error  assigned  is  that  parol  evidence  was  introduced  to 
prove  the  promise  to  pay  the  debt  of  a  third  person,  which  is  in  con- 
traveution  of  the  prohibitory  provisions  of  the  code. 

But  we  do  not  find  any  promise  to  pay  the  debt  of  a  third  person. 
There  was  then  no  reason  why  the  testimony  should  not  have  be^ 
received. 

The  last  assignment  of  error  upon  which  a  i^versal  of  the  judgment 
is  asked,  is  that  parol  evidence  was  introduced  to  prove  a  promise  to 
pay  eight  per  cent,  interest.'    This  is  a  ground  to  amend  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  amended  by  reducing  the  interest  therein  al- 
lowed from  eight  to  five  per  cent.,  and  that,  as  thus  amended^  it  be 
affirmed.  The  costs  of  the  lower  court  to  be  borne  by  the  defendant; 
those  of  this  court  by  the  appellee. 


No.  378. 

J.  A.  WiLLARD  V.  W.  D.  Brigham.     Woodruff  NoRSWORTffT  et  als., 

Third  Opponents. 

Under  the  statutory  provisions  of  the  United  States,  the  property  of  a  bankmpt  may  be  mU 
free  of  incumbrances  by  order  of  the  bankrupt  court. 

But  to  sell  property  free  of  incambrances,  the  asslgpaee  must  apply  to  the  bankrupt  court  for 
an  order  to  that  effect,  and  must  set  forth  the  facts  that  justify  the  application,  8o  tint 
the  judge  may  decide  whether  it  shall  be  granted,  and  the  secured  creditor  masK  kft 
properly  notifled  mid  summoned  to  appear  and  protect  his  interests.  Otherwise,  being 
the  holder  of  a  prior  mortgage  and  not  being  a  party  to  the  proceedings,  he  would  n<it 
have  his  rights  affected  thereby,  and  his  hypothecary'  action,  as  in  this  case,  would  inter- 
rupt prescription,  where  notices  were  served  upon  the  third  possessor  under  the  act  oi 
sale  by  the  assignee. 

The  prop<>rty  liaving  passed  out  of  the  jurisdiction  of  the  bankrupt  court,  it  was  usriess  to 
cite  the  assignee  in  a  proceeding  against  the  hypothecated  property,  because  he  had  n» 
interest  therein :  and  it  was  also  useless  to  cite  the  discharged  bankmpt  (the  obligor^ 
because  he  was  no  longer  bound  for  the  debt. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Ba/y,  J.  Dunn,  Newion  dk  Hale^  for  plaintiff.  J»  d  8. 
D.  McEnery,  for  defendant.  Bichard^on  <&  McJEnery,  for  third  oppo- 
nents. 

Wyly,  J.  In  1866  William  D.  Brigham  bought  from  W.  A.  Parks 
one  undivided  third  of  the  plantation  known  as  the  Parks'  place,  and  to- 
secure  the  notes  given  for  the  price,  he  gave  a  special  mortgage  with 
vendor's  privilege  on  the  property  purchased.  These  notes  were  after- 
ward transferred  to  the  third  opponent,  Woodnzff'  Norsworthy* 
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Brigham  went  into  bankruptcy,  and  in  1869,  Norton,  his  assignee, 
sold  the  land  at  bankrupt  sale,  free  of  all  incumbrances.  The  plainti£f; 
James  A.  Willard,  bought  it,  with  some  two  thousand  five  hundred 
acres  of  other  lands,  for  the  price  of  $1600;  and  in  a  few  days  there- 
after, sold  the  same  to  W.  D.  Brigham,  the  discharged  bankrupt,  for 
$4500;  on  credit,  taking  notes,  secured  by  mortgage  on  the  land. 
Brigham  failed  to  pay  these  notes,  and  Willard  foreclosed  the  mort- 
gage, and  proceeded  to  sell  the  hypothecated  property,  when  Nors- 
worthy,  who  had  caused  his  mortgage  to  be  rendered  executory,  filed 
a  third  opposition,  claiming  the  proceeds.  And  this  is  the  contro- 
Tersy  now  before  the  court. 

The  plaintiff,   the  purchaser  at  bankrupt  sale,   claims  the  funds 

because  of  his  special  mortgage  and  vendor's  privilege,  resulting  from 

« 

his  sale  to  Brigham.  Norsworthy  claims  the  proceeds  of  the  sale 
because  of  the  prior  special  mortgage  and  vendor's  privilege,  securing 
the  debt  of  Brigham  to  Parks,  which,  as  before  said,  was  transferred 
to  him.  Norsworthy  held  the  first  mortgage  and  vendor's  privilege  on 
the  undivided  third  of  the  Parks  place  when  Brigham  surrendered  it 
in  bankruptcy.  He  never  proved  his  claim  against  Brigham,  nor  did 
he  make  any  appearance  in  the  bankrupt  proceedings.  Willard  claims,, 
however^  that  this  mortgage  was  extinguished  by  the  sale  of  the 
property  in  bankruptcy,  sold  by  order  of  the  court  free  of  incum- 
brances, and  by  the  cancellation  of  this  mortgage  on  the  records  of 
Morehouse  parish,  by  order  of  the  United  States  District  Court  sitting 
in  bankruptcy.     The  important  questions  are : 

Mrst — Whether  the  United  States  Court  sitting  in  bankruptcy  had 
authority,  under  the  bankrupt  law  of  second  of  March,  1867,  to  order 
^  the  sale  of  the  property  in  question  free  of  piior  incambrances  f 

Second — If  the  court  had  the  authority,  have  the  requirements  of 
law  been  observed  so  as  to  remove  the  special  mortgage  and  vendor's 
privilege  set  up  by  Woodruff  Norsworthy,  the  third  opponent  in  this 
case? 

On  the  first  point  we  find  no  difficulty.  The  provisions  of  the  bank- 
rupt act  of  1841  were  similar  in  this  respect  to  the  one  now  in  force, 
and  the  Supreme  Court  of  the  United  States  have  frequently  held  that 
the  property  of  a  bankrupt  may  be  sold  free  of  incumbrances  by  order 
of  the  bankrupt  court.  And  the  same  has  been  decided  by  this  court. 
5  R.  27,  49;  6  R.  159 J  3  Howard,  296,  426?  6  Howard,  486. 

In  order,  however,  to  sell  property  free  of  incumbrances,  the  assignee 
must  apply  to  tbe  bankrupt  court  for  an  order  to  that  effect,  and  must 
set  forth  the  facts  that  justify  the  order,  that  the  judge  may  decide 
whether  the  application  should  be  granted.  "As  this  proceeding 
specially  affects  the  rights  of  the  secured  creditor,  he  must  be  properly 
notified  and  summoned  to  appear  and  protect  his  iuterests.    This  ia 
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done  by  passing  an  order  to  show  cause,  and  directing  that  a  copy  of 
such  order  and  of  the  petition  be  served  upon  him."  Bamp  on  Bank- 
ruptcy, sixth  edition y  p.  151 ,  and  authorities  there  cited. 

In  the  case  before  us  we  do  not  find  that  Norsworthy  was  propeilj 
notified,  or  was  legally  made  a  party  to  the  proceeding  resalting  in  the 
order  to  sell  the  property  in  question  free  of  his  prior  mortgage.  Not 
being  a  party  to  the  proceedings,  his  rights  are  unaffected  thereby. 

There  is  no  force  in  the  objection  that  the  hypothecary  proceedings 
of  Noisworthy  did  not  interrupt  the  prescription  of  the  notes.  Noticei 
of  the  proceeding  were  served  upon  the  third  possessor.  The  property 
had  passed  out  of  the  jurisdiction  of  the  bankrupt  court;  therefore  it 
was  useless  to  cite  the  assignee  in  a  proceeding  against  the  hypothecated 
property,  because  he  had  no  interest  therein.  It  was  useless  to  cite 
the  discharged  bankrupt,  the  obligor,  because  he  was  no  longer  bound 
for  the  debt.  The  only  right  remaining  to  Norsworthy  was  a  hypoth- 
ecary right  against  the  property.  We  regard  his  proceeding  as  s 
hypothecary  action,  and  the  notice  served  in  this  case  interrupted* 
prescription. 

The  other  objections  urged  by  the  appellants  are  without  weight 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
third  opponent  be  affirmed  with  costs. 

Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


No.  407. 
J.  J.  Hasley  and  J.  B.  Rotland,  Tutor,  v,  Phinetta  B.  Haslet. 

Where  a  will  was  made  in  these  terms :   "  At  home,  March  4, 1870.    I  this  day  make  mj  wilL 

I  want  my  wife  to  keep  and  maneg  all  of  my  estate  both  reil  and  pnrsnel  denren  her  lif 

time  and  be  Lowed  to  sell  eny  of  the  land  for  not  les  than  the  apprsment  and  I  apoint  mj 

wife  administrator; 
Held — That  said  will  contains  no  sabstitntlou  and  no  Jidei  eommisMum,  which  are  never  to  be 

presumed ; 
That  the  words  of  a  will,  like  those  of  a  law,  are  generally  to  be  understood  in  their  raort 

usual  signification,  without  attending  so  much  to  ths  niceties  of  grammar  roles  as  to  tlie 

general  and  popular  use  of  the  words ; 
'  That  said  will,  construed  by  these  rules,  means  that  the  testator  intended  to  give  the  ««• 

ft*uct  of  his  estate  to  his  wife,  and  is  valid. 

APPEAL  from  the  Parish  Court,  parish  of  Ouachita.    Baker,  J.     B. 
Q.  Cobb,  for  plaintiffs  and  appellees.    B.  W.  dt  B.  Bichardson,  for 
defendant  and  appellant. 

LuDELiNG,  C.  J.  David  Hasley  died,  in  Ouachita  parish,  on  the 
ninth  October,  1873.  Phinetta  B.  Hasley,  the  defendant,  is  his  widow; 
and  the  plaintiffs  are  children,  by  a  former  marriage,  and  forced  heirs 
of  David  Hasley. 
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The  deoeased  left  a  large  estate,  a  coiiBiderable  portion  whereof  ia 
•claimed  to  be  community.  On  the  fifteenth  January,  1873,  was  pro- 
bated, as  the  last  will  and  testament  of  David  Hasley,  the  following 
instrument: 

'*  At  Home,  March  4th,  1870. 
"  I  this  day  make  my  will. 

"  I  want  my  wife  to  keep  and  maneg  all  of  my  estate  both  reil  and 

pursnel  deuren  her  lif  time  and  be  lowed  to  sell  eny  of  the  land  for 

not  les  than  the  apprsment  and  I  appoint  my  wife  administrator. 

"David  Hasley.*' 

The  plaintififs  sue  to  annul  the  probate  and  to  have  the  will  declared 
-void,  on  the  following  grounds : 

That  the  document  is  not  a  will,  '*  as  it  does  not  convey  anything  to 
the  supposed  universal  legatee,  and  is  contrary  to  the  laws  of  this 
State,  containing  a  substitution  and  fidei  eommiasa  clause  contrary  to 
law;  that  plaintiffs  are  the  sole  forced  heirs  of  David  Hasley,  and  that 
said  document,  so  pretended  to  be  probated  on  the  fifteenth  of  January, 
1873^  attempts  to  deprive  them  of  their  legitimate  portion  secured  to 
them  by  law ;  and  that  said  pretended  will  is  void  for  want  of  mean- 
ing, and  that  the  probate  thereof  is  null  and  void." 

The  probate  judge  decided  that  the  will  was  null  for  want  of  mean- 
ing, and  annulled  the  probating  thereof. 

The  defendant  has  appealed. 

We  observe  that  the  grounds,  upon  which  the  will  is  attacked,  are 
inconsistent,  but  we  will  proceed  to  notice  them. 

There  is  dearly  no  substitution.  Rachal  v.  Bachal,  1  R.  115j  0.  C. 
1520.  Nor  do  we  think  that  there  is  a  fidei  commiasum,  Nimmo  v. 
Bonney,  4  R.  176;  3  An.  494. 

The  Code,  in  abolishing  substitutions  and  fidei  cammissa,  has  for  its 
object  the  prevention  of  the  evil  of  tying  up  property  in  the  hands  of 
individuals,  for  a  length  of  time,  and  placing  it  out  of  commerce.  The 
reverse  of  this  appears  to  have  been  the  intention  of  the  testator  in 
this  case.  Substitutions  and  fidei  comnUsaa  are  never  presumed.  Unless 
the  will  can  not  be  understood  otherwise  than  in  the  sense  of  establish- 
ing a  substitution  or  fidei  commissumj  it  will  be  maintained.  ''  A  dis- 
position must  be  understood  in  the  sense  in  which  it  can  have  effect, 
rather  than  that  in  which  it  can  have  none."    C.  C,  art.  1713. 

And  the  words  of  a  will,  like  those  of  a  law,  "  are  generally  to  be 
cinderstood  in  their  most  usual  signification,  without  attending  so 
nfiuch  to  the  niceties  of  grammar  rules  as  to  the  general  and  popular 
4ise  of  the  words."    C.  C.  article  15. 

Construed  by  these  rules,  we  are  bound  to  hold  that  the  testator 
intended  to  give  the  usufruct  of  his  estate  to  his  wife. 

The  plaintiffs'  counsel  contends  that  the  words  *'  keep  and  manage,' 


^ 
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only  convey  the  idea  of  administration,  or  agency.  The  second  defi- 
nition of  the  word  '^  keep,"  given  by  Worcester,  is  *'  to  have  in  pos- 
session,  use,  care,  or  custody.*'  '*  Keep  is  a  very  general  term,  aodh 
varioasly  applied.  A  person  keeps  what  is  his  own,  and  retains  what 
is  not  taken  from  him.  He  keeps  his  farm  or  property,  and  retains  an 
office."  When  Paul  tells  Peter  he  can  keep  his  gun,  or  cart,  or  fun 
during  a  certain  period,  he  will  be  understood  to  give  Peter  the  nse 
and  enjoyment  of  the  property.  And  such,  we  think,  was  the  meaD- 
ing  in  which  the  word  was  used  by  David  Hasley.  That  he  intended 
to  constitute  the  instrument  in  question  his  last  will  can  not  be 
doubted,  for  he  says  so  in  unequivocal  language.  Can  it  be  sappoaed 
that  he  desired  to  make  his  will  solely  to  impose  a  burden  upon  fai^ 
aged  spouse,  in  case  she  should  survive  him,  by  giving  her  tbeeare 
and  management  of  his  property,  without  its  use  and  enjoyment  ? 

It  appears  that  on  the  day  after  David  Hasley  made  his  will,  Mrs. 
Hasley  went  before  a  notary  and  made  her  will  by  public  act,  as  she 
could  not  write.  In  that  will  she  gave  the  use  and  usnfruet  of  all 
her  property  to  her  husband  during  his  life,  and  appointed  him  her 
executor. 

We  think  it  is  a  fair  inference  to  be  deduced  from  the  facts,  that  the 
making  of  said  wills  was  the  result  of  conference  and  a  mutual  under- 
standing between  the  two  spouses ;  that  they  should  make  reciprocal 
testaments  in  favor  of  each  other,  giving  the  survivor  the  aee  aed 
usufruct  of  the  testator's  property. 

The  will  of  David  Hasley  has  all  the  formalities  of  an  olographic 
testament,  and  it  is  capable  of  being  understood  in  the  manner  inter- 
preted by  us.     It  is  our  duty  therefore  to  maintain  its  validity. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  set  aside,  and  that  there  be  judgment  in  favor  of  the  defend- 
ant, and  against  the  plaintiffs,  rejecting  their  demand  with  costs. 


On  Application  for  a  Rbhearin&. 

The  application  for  rehearing  is  refused.  The  only  questaon  under 
the  written  agreement  in  the  record  before  the  court  a  qua  and  this 
court  for  decision,  was  the  validity  or  nullity  of  the  will.  Oar  opinion 
and  decree  refer  to  that  question  alone. 
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No.  399. 
W.  G.  Kennedy  v.  C.  H.  Morrison  et  al. 

This  ia  an  action  to  set  aside  the  pretended  transfer  of  a  suit  on  the  ground  that  it  was  the 
sale  of  a  litigious  right  in  oontravention  of  article  2447  of  the  Revised  Code. 

It  is  the  actual  Intention  of  the  parties,  and  not  the  form  of  the  instrument,  that  determines 
■  the  character  of  the  contract. 

.Article  3447,  Revised  Code,  did  not  preclude  Morrison,  one  of  the  defendants  in  this  case, 
from  making  a  contract  with  Kennedy,  the  plaintiff,  fur  the  compromise  and  settlement 
of  the  suit  which  the  latter  was  prosecuting  against  him.  Farmer,  attorney  at  law,  also 
one  of  the  defendants  in  the  present  case,  was  merely  a  party  interposed,  and  acquired 
no  rigbts  whatever  under  the  settlement.  Morrison  gave  the  consideration  under  the 
settlement,  and  Kennedy  transferred  the  suit  for  the  purpose  of  ha\ing  it  dismissed. 

JBut  even  if  Farmer  had  paid  the  price,  or  given  the  consideration,  it  would  not  have  been 
the  sale  of  a  litigious  right  in  the  sense  of  article  2447,  because  the  purchase  was  made, 
not  to  carry  on  the  litigation,  but  to  end  it. 

Assuming  that  the  sale  or  transfer  of  the  suit  was  actually  made  to  Farmer,  there  is  an  insur- 
mountable obstacle  in  plaintiff's  way.  He  has  not  returned,  nor  offered  to  return,  the 
consideration  which  he  received.  He  can  not  keep  the  ftruits  of  the  transfer,  even 
though  it  be  the  sale  of  a  litigious  right,  and  ask  to  be  restored  to  the  ownership  of  the 
thing  which  he  transferred. 

APPEAL  from  the  Fourteenth  Judicial   District  Court,   parish  of 
Ouachita.     J,  T.  8trother,  presiding  in  the  place  of  Judge  Bayj 
recused.    B,  G,  Oohb,  for  plaintiff  and  appellant.     Morrison  dt  Farmer, 
in  proprie  peraona. 

Wyly,  J.  In  December,  1867,  the  plaintiff,  who  had  a  suit  pending 
in  the  District  Court  of  the  parish  of  Ouachita  for  $5829  87  against  C. 
H.  Morrison,  signed  an  act  transferring  it  to  the  defendant,  W.  W. 
Farmer.  He  now  sues  to  set  aside  this  transfer  on  the  ground  that  it 
was  the  sale  of  a  litigious  right,  in  contravention  ot  article  2447  of 
the  Revised  Code,  the  purchaser,  W.  W.  Farmer,  being  then  an 
attorney  at  law  practicing  in  the  court  where  the  suit  was  pending. 
He  also  sues  to  set  aside  the  order  dismissing  said  suit  which  was 
granted  after  the  said  transfer  to  Farmer }  and  also  to  have  the  case 
reinstated  on  the  docket  and  consolidated  with  this  suit,  and  he 
prays  judgment  against  Morrison  for  $5829  87,  the  amount  of  said 
suit.  The  court  rejected  the  demand  of  the  plaintiff,  and  he  has 
appealed. 

C.  H.  Morrison  testifies  that:  '^  During  the  summer  and  fall  of  1867, 
while  the  suit  of  Kennedy  against  him  was  pending,  and  after  Gray- 
son had  gone  into  bankruptcy,  probably  after  the  property  had  been 
advertised,  but  prior  to  the  sale  ot  the  Grayson  place  by  the  assignee, 
Kennedy,  W.  J.  Q.  Baker  came  to  me  and  said  that  Kennedy  said  if  I 
would  give  Kennedy  ten  mules,  and  bid  in  the  Grayson  place  on  my 
oldest  mortgage,  and  pay  what  money  was  necessary  to  pay  the  re- 
maining costs  and  some  privileged  claims,  it  should  be  in  settlement 
or  compromise  of  the  suit  No.  349  (Kennedy  v.  Morrison).  I  said  to 
Baker  that  I  would  give  four  mules,  on  the  Filhiol  place,  and  that 
Kennedy  might  take  his  choice  out  of  the  lot.     Mr.  Baker  returned  to 
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me  after  that,  and  stated  that  Kennedy  was  willing  to  do  as  I  had 
proposed.  Either  at  that  time,  or  soon  afterwards,  Mr.  Baker,  as  1 
understood,  representing  Kennedy,  asked  me  about  the  iocambraoeet, 
and  I  admitted  there  were  some  judicial  mortgages  recorded  againat 
me.  He  then  suggested  if  I  could  not  get  Farmer  to  bid  it  in  (the 
Grayson  place)  in  his  name,  as  Kennedy  did  not  want  it  to  paas 
through  my  hands,  I  being  incumbered  with  those  mortgages ;  to  this 
I  consented,  provided  Farmer  was  willing.  Farmer  did  consent  and 
carried  out  the  agreement  made  by  myself  and  Baker,  representing  Ken- 
nedy .  I  gave  the  order  for  the  mules ;  I  gave  a  receipt  for  the  amoant  of 
my  judicial  mortgage  against  Grayson  ($787  41 ),  and  a  receipt  for  Byine, 
Vance  &  Co.  for  their  distributive  share  on  their  second  oldest  mortgage 
(for  $116  81),  •  *  •  I  paid  the  balance  of  Farmer's  bid  in  money  neces- 
sary to  pay  the  remaining  costs  and  privileged  d«bts,  according  to  the 
agreement.  For  these  receipts,  the  four  mules  and  the  money,  I  received 
no  other  consideration  whatever  from  Kennedy,  or  any  one  else,  except 
the  compromise  and  settlement  of  suit  No.  349  (Kennedy  vs.  Morrisoo.)- 
Kennedy  did  not  pay  me  the  amount  of  those  two  receipts;  on  the 
contrary,  I  paid  Kennedy  in  money  the  amount  of  Farmer's  bid,  leas 
those  two  receipts.  Farmer  never  made  any  claim  on  me,  or  never 
asserted  any  right  to  the  suit  No.  349  f  on  the  contrary,  it  was  wdl 
understood  that  in  acquiring  the  suit  he  acted  solely  in  my  interest. 
His  reasons  for  acting  at  all,  were  to  pass  the  land  through  hiik 
to  Kennedy,  and  thus  to  avoid  the  incumbrances  or  mortgages 
against  me/' 

The  testimony  of  this  witnesses  is  corroborated  by  the  evidence  of 
other  witnesses,  and  the  truth  thereof  is  not  disputed  by  the  plainti£ 

Farmer  testifies  that  at  the  first  term  of  the  court  after  the  transfer 
of  the  suit  in  question,  it  was  dismissed  in  epen  court  by  Kennedy's 
attorney,  and  that  he  (Farmer)  was  present  and  consented.  He  alw 
testifies  that  the  suit  was  not  purchased  to  carry  on  a  litigation  against 
Morrison,  but  to  compromise  and  to  put  an  end  to  it.  He  also  swean 
that  the  purchase  of  said  suit  was  not  for  himself,  nor  for  his  use  or 
benefit ;  that  the  sole  purpose  was  to  assist  and  benefit  Morriaon;  that 
he  never  thought  of  claiming  the  suit,  or  using  it  or  prosecuting  it  f 
that  he  never  received  or  expected  te-  demand  any  consideration  from 
Morrison  for  the  discontinuance  of  the  suit ;  that  he  never  received 
nor  paid  one  cent  during  the  entire  business ;  that  he  became  a  par^ 
to  the  transfer  of  the  suit  at  the  req^aest  of  Kennedy ;  that  it  was  well 
understood  at  the  time  it  waa  made  that  it  was  fDr  liorriaon's  benefit, 
*'  and  that  it  was  in  iuU  compronaise  and  full:  settlement  of  the  soit 
against  Morrison."  He  also  testifies  that  when  he  bid  in  tbe  Qtnjmm 
place  at  the  bankrupt  sale  he  paid  no  part  of  the  ptioe  bid ;  was  never 
called  on  by  Kennedy  to  pay  it  f  on  the  eeatrary,  tint  Kennedy  tM 
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him  that  it  was  settled  between  him  and  Morrison,  as  he  well  knew 
before  he  was  told. 

It  appears,  therefore,  from  the  testimony  of  these  witnesses  and 
others  in  the  record,  that  Farmer  was  merely  an  interposed  party  f 
that  although  he  appeared  in  the  instrument  as  the  transferree  of  the> 
suit,  in  fact  he  never  became  the  owner  thereof.  The  real  contract 
was  a  compromise  between  Kennedy  and  Morrison,  and  the  real  inten- 
tion of  the  parties  was,  not  to  transfer  a  litigious  right,  not  to  foment, 
but  to  terminate  the  litigation.  Kennedy  had  sued  Morrison  for 
$5829  87,  and  he  desired  to  compromise  with  him,  as  he  had  been 
advised  by  his  counsel.  Kennedy  was  the  assignee  of  G-rayson,  a 
bankrupt,  and  had  advertised  his  land,  known  as  the  G-rayson  place,, 
for  sale.  He  came  to  an  agreement  with  Morrison  to  take,  in  compro- 
mise for  his  suit  against  him,  the  Grayson  place  and  four  mules.  Mor- 
rison was  to  become  the  purchaser  of  said  place  at  the  bankrupt  sale,, 
and  to  receipt  to  him  (Kennedy)  for  the  first  judicial  mortgage  which 
he  held,  also  for  the  second  mortgage  of  Byrne,  Vance  &  Co.j  and 
besides,  to  pay  over  sufficient  cash  to  pay  the  costs  and  certain  privi- 
leged debts. 

It  appeared  afterwards,  that  Morrison  could  not  well  become  the 
adjudicatee  of  tiie  G-rayson  place,  because  there  were  judgments 
recorded  against  him,  and  the  property  would  become  incumbered  in 
passing  through  his  hands.  It  was  then  suggested,  for  Kennedy's  pro- 
tection, that  the  adjudication  should  be  made  to  Farmer,  and  that  the 
whole  transaction  or  business  be  settled  in  his  name.  Farmer,  there- 
fore, bought  in  the  land,  transferred  it  to  Kennedy,  and  received  in 
return  the  transfer  of  the  suit  of  Kennedy  against  Morrison,  which  was 
dismissed,  as  before  said,  at  the  first  term  of  the  court  thereafter. 

This  was  all  done  pursuant  to  the  understanding  between  Kennedy 
and  Morrison  for  the  compromise  and  settlement  of  the  litigation, 
which  Kennedy  now  proposes  to  revive. 

In  this  case,  there  was  no  sale  of  a  litigious  right  in  the  meaning  of 
article  2447  of  the  Revised  Code.  The  object  of  the  parties  to  this 
agreement  was  the  reverse  of  that  contemplated  by  that  article.  So 
far  from  it  being  the  object  or  intention  of  the  parties  to  foment  liti- 
gation, their  sole  purpose  was  to  compromise  and  settle  the  litigatioa 
between  Kennedy  and  Morrison.  There  was  but  one  object  in  view, 
from  first  to  last,  and  that  was  a  compromise.  It  is  the  actual  inten- 
tion of  the  parties,  and  not  the  form  of  the  instrument,  that  determines- 
the  character  of  the  contract. 

Article  2447,  Revised  Code,  did  not  preclude  Morrison  from  making 
the  contract  with  Kennedy  for  the  compromise  and  settlement  of  the 
stdt  which  the  latter  was  prosecuting  against  him.  Farmer  was  merely 
li  party  interposed,  and  acquired  no  rigfata,  wUterer,.  tmder  the  settle- 
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ment.  Morrison  gave  the  consideration  and  Kennedy  transferred  the 
suit  for  the  purpose  of  having  it  <dismi88ed. 

But  even  if  Farmer  had  paid  the  price,  or  had  given  the  considen- 
tion,  and  become  the  owner  of  the  suit,  it  was  not  the  sale  of  a  licigioos 
right  in  the  sense  of  article  2447,  because  the  purchase  wad  made,  not 
to  carry  on  the  litigation,  but  for  the  purpose  of  dismissing  the  suit 
and  ending  it. 

There  is  another  insurmountable  difficulty  in  the  way  of  the  plaintiff 
in  this  case,  assuming  that  the  sale  or  transfer  of  the  suit  was  actoallj 
made  to  Farmer.  It  is  this:  the  plaintiff  has  not  returned,  nor  offered 
to  return,  the  consideration  which  he  received.  He  can  not  keep  the 
fruits  of  the  transfer,  even  though  it  be  the  sale  of  a  litigious  right, 
and  ask  to  be  restored  to  the  ownership  of  the  thing  which  he  ttasa- 
ferred. 

On  the  whole,  the  demand  of  the  plaintiff  seems  to  be  utterly  with- 
out merit,  either  in  law  or  equity. 

Judgment  affirmed. 


No.  348. 
Sarah  L.  Lay  v.  Succession  of  Elias  O^Nbil. 

This  court  has  no  Jurisdiction  over  thia  cause.  It  involves  the  examination  and  corTectia 
of  a  tutor's  accounts,  *and,  as  set  out,  is  virtually  an  opposition  to  said  accounts,  irbiil 
are  in  tlie  probate  court,  and  of  which  the  parish  court  has  jurisdiction,  althon^  tfcr 
amount  involved  exceeds  five  hundred  dollars.    Const.  87,  88. 

By  the  allegationB  in  the  petition  the  tutor's  annual  accounts,  or  some  of  them,  are  bonuli- 
jcated  by  the  probate  court,  and  the  opposition  to  them  must  be  m»de  in  the  mbdv 
tribunal. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,   parish  of 
Bossier.     Forty  special  judge.     J.  D.    Watkins,  for  plaintiff  and 
appellee.     Oriffin  <&  Snider,  for  defendant  and  appellant. 

HowELL)  J.  The  plaintiffs,  who  are  the  heirs  of  Isaac  Lay,  deceased, 
allege  tiiat  they  inherited  from  their  father  a  large  estate  subject  U> 
but  few  debts ;  that  Elias  O^Neil  was  the  administrator  thereof,  and 
afterwards  became  their  tutor,  to  wit,  in  1859,  and  so  continued  antil 
his  death,  in  1871,  his  succession  being  now  represented  by  Mrs.  Eliza- 
beth O'Neil ;  that  said  Elias  O'Neil  filed  eight  annual  accounts  in  the 
probate  court  of  Bossier  parish,  contradictorily  with  the  under  tutor; 
that  said  accounts  set  forth  many  illegal  and  erroneous  charged,  as 
shown  by  a  statement  annexed  to  the  petition  herein,  by  which  it 
appears  that  their  said  tutor  is  indebted  to  them  in  the  sum  of  $190,- 
390  04,  with  interest,  of  which  the  sum  of  $25,442  1 1  was  in  gold, 
for  property  sold  in  December,  1866,  as  per  proces  verbal;  that 
Mary  E.  Lay,  one  of  the  petitioners,  signed  a  receipt  with  her  hus- 
band to  said  O'Neil  for  a  sum  of  money,  which   money  she  nerer 
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eawy  and  no  accoant  was  ever  shown  or  rendered  to  her ;  that  other 
receipts  may  have  been  signed  by  others  of  the  heirs,  but  they  are  not 
«onclasiye  against  any  of  the  petitioners,  three  of  whom  are  married, 
And  that  all  the  said  acts  and  administration  are  open  to  inquiry. 
They  pray  that  the  under  tutor  of  the  minor  heir  be  cited,  as  his  tutor 
has  an  adverse  interest ;  that  Mrs.  O'Neil,  administratrix,  be  cited  and 
judgment  be  rendered  in  their  favor  lor  the  sum  as  above  set  forth. 

Mrs.  O'Neil,  as  executrix,  excepts  to  the  jurisdiction  of  the  court, 
And  avers  that  the  parish  court  has  exclusive  jurisdiction  of  this  cause. 

First — Because  the  matters  in  controversy  involve  the  settlement  of 
■&  succession. 

Second — Because  they  involve  the  settlement  of  tutor^s  accounts  and 
Administrative  and  probate  proceedings. 

They  further  except  that  a  direct  action  for  a  specific  sum  can  not  be 
brought  by  the  minors  or  wards  against  their  tutor  or  his  succession  on 
account  of  his  tutorship,  their  remedy  being  for  the  rendition  of  an 
Account ;  that  the  under  tutor  can  not  thus  sue  because  the  interest  of 
the  minor  is  not  opposed  to  that  of  his  present  tutor,  and  can  not  sue 
for  a  specific  sum,  but  can  only  sue  for  the  removal  of  the  tutor,  and 
not  for  an  account. 

The  exceptions  were  overruled,  an  answer  was  filed,  and  judgment 
rendered  against  the  defendant,  who  appealed. 

We  have  come  to  the  conclusion  that  the  district  court  had  not  juris- 
diction of  the  cause.  It  certainly  involves  the  examination  and  cor- 
rection of  the  tutor's  accounts,  and  as  set  out  is  virtually  an  opposi- 
tion to  said  accounts,  which  are  in  the  probate  court,  and  of  which  the 
parish  court  has  jurisdiction,  although  the  amount  involved  exceeds 
five  hundred  dollars.    Const.  87,  88. 

By  the  allegations  in  the  petition  the  said  annual  accounts,  of  some 
of  them,  were  homologated  by  the  probate  court,  and  the  opposition  to 
them  must  be  made  in  the  same  tribunal. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  the  exception  to  the  jurisdiction  be  maintained  and  the  suit  dis- 
missed, with  costs  in  both  courts. 
39 
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No.  4584. 

Mart  C.  Winter  and  Husband  t?.  H.  Tounoir,  Public  Administra-    "aslm^ 
tor,  and  New  York  Warehouse  and  Security  Company.  ' 

Act  No.  95,  approved  March  8, 1869,  was  passed,  as  its  titie  announces,  to  carry  into  effect 
article  1S3  of  the  State  constitation  of  1868.  The  Jadgment  wliibb,  in  this  instance,  is  the 
act  of  adjadioation,  atipalating  the  amount  of  the  property  held  in  common  with  a  minor 
and  adjadicated  to  her  mother,  was  daly  recorded  in  the  book  oi  mortgages,  and  was  a 
compliance  with  the  said  law. 

The  prescription  of  ton  years  set  np  by  defendants  does  not  apply  to  said  Jadgment  of  adju- 
dication. The  Judgment  is  not  and  was  never  intended  by  the  law  to  be  a  Judgment  for 
money  agi^st  the  natural  tutrix,  upon  which  execution  could  issue  in  &vor  of  the  minor, 

The  amount,  however,  of  plaintiff's  claim,  so  far  as  secured  by  mortgage,  must  be  reduced, 
as  it  is  shown  that  a  portion  of  it  was  for  the  price  of  slaves  adjudicated  with  lands.  It 
was  a  sale,  the  price  of  which  is  still  uni>aid.  The  question  has  already  been  settled  by 
this  court,  and  is  now  Jurisprudence. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    Butler t  J.    Farrar  dt  Montgomery,  for  plaintiff  and  appel- 
lant.   Edxoard  Phillips,  for  defendants  and  appellees. 
•    Howell,  J.    This  is  a  suit  to  enforce  a  minor's  rights  of  mortgage 
upon  property  in  the  hands  of  a  third  person. 

John  C.  Clark,  the  father  of  plaintiff,  died  in  1853,  leaving  a  widow, 
her  mother,  two  minor  children,  and  a  considerable  estate,  all  commu- 
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nity  property.  One  of  the  children  died  soon  after,  and  on  twenty- 
eighth  March,  1855,  judgment  was  rendered  and  signed,  adjudicatiDg 
all  the  property  to  the  widow  at  the  appraised  valne,  which  jadgmeot 
was  recorded  on  twenty-second  Jane,  1868. 

On  first  February,  1859,  the  widow  sold  the  land  to  one  Mrs.  Stirliof, 
who  assumed  to  pay  the  amount  due  the  minor  at  her  minority,  to  the 
extent  of  $20,000,  with  six  per  cent,  interest,  and  stated  to  be  ''secured 
by  the  tacit  mortgage,  accorded  by  law."  This  act  of  sale  was  not 
recorded  until  the  eighteenth  June,  1866,  when  it  seems  to  have  bees 
recorded  in  the  book  of  mortgages,  and  was  reinscribed  on  eleventh 
December,  1869. 

On  the  twentieth  May,  1859,  the  widow  filed  an  account,  showing  the 
sum  due  the  minor  to  be  $9688  95,  and  on  the  ninth  of  June,  of  that  year, 
this  account  was  homologated,  and  the  judgment  signed.  This  judg- 
ment is  not  recorded. 

On  the  nineteenth  January,  1866,  prior  to  the  recording  of  the  act  of 
sale  from  Mrs.  Clark  to  Mrs.  Sterling,  the  latter  mortgaged  the  nid 
land  to  one  R.  B.  Hill,  who  transferred  the  mortgage  notes  to  the  New 
York  Warehouse  and  Security  Company,  one  of  these  defendants.  In 
this  act,  which  was  recorded  on  seventh  February,  1866,  is  a  recital  of 
the  minor's  mortgage,  as  existing,  for  $12,489  59,  with  six  per  cent 
interest  from  February  1,  1859,  as  fixed  by  judgment,  and  payable  at 
the  majority  of  the  minor,  then  about  fifteen  years  old. 

After  this,  to  wit,  on  eighteenth  June,  1866,  as  above  stated,  the  act 
of  sale  from  Widow  Clark  to  Mrs.  Sterling,  of  first  February,  1859,  wm 
recorded  in  the  mortgage  book,  and  reinscribed  December  11,  1869.  Co 
twenty-fifth  April,  1868,  tlie  said  land  was  sold  at  Marshal's  sale,  under 
foreclosure  of  the  Hill  mortgage,  and  purcliased  by  the  New  York 
Warehouse  and  Security  Company,  holder  of  the  notes,  the  mortgage 
certificate  furnished  at  the  time,  reciting  the  minor's  mortgage,  as 
existing,  for  $20,000,  and  by  special  instruction  it  was  not  erased  upon 
recording  the  purchaser's  title.  On  the  twenty-second  June,  following 
(1868),  the  judgment  of  twenty-eighth  MaVch,  1855,  homologating  the 
a4Judicatioii  of  the  community  property  to  the  widow  was  recorded,  as 
already  stated.  And  on  the  sixteenth  October,  1869,  an  extract  of  the 
inventory  of  Mrs.  Clark,  deceased,  made  on  the  twenty-seventh  Apii., 
1861,  was  recorded. 

The  principal  question  presented  is,  has  the  minor's  mortgage  been 
preserved  T 

She  i-elies  on  the  recording  of  the  judgment  of  a^jndication,  the 
abstract  of  inventory  of  Mrs.  Clark's  succession,  and  act  of  sale  (torn 
Mrs.  Clark  to  Mrs.  Sterling,  showing  an  acknowledgment  of  $20,000 
due  the  minor  and  secured  by  mortgage. 

Section  six  of  act  No.  95  of  1869,  approved  March  8  (session  acts,  p. 
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115),  provides:  ''That  when  mortgageable  property  has  been  adjudi- 
cated to  either  parent  of  the  minor,  the  act  of  adjudication  shall  be 
recorded  in  the  book  of  mortgages  in  the  parish  in  which  the  property 
is  situated,  and  it  shall  operate  a  mortgage  and  vendor's  privilege ;  the 
amount  of  the  value  of  the  property,  as  stipulated  in  the  act,  shall 
operate  a  mortgage  against  such  property  in  favor  of  the  minor ;  and 
no  such  adjudication  shall  have  any  legal  or  binding  effect  until  such 
record  is  made.'' 

This  statute  was  passed,  as  its  title  announces,  to  carry  into  effect 
article  123  of  the  constitution  of  1868,  which  made  it  the  duty  of  the 
Legislature  to  provide  by  law  for  the  registration  and  preservation  of 
tacit  mortgages  then  existing  in  favor  of  minors  and  others,  as  well 
as  any  subsequently  Arising  or  created.  The  judgment,  which,  in  this 
instance,  is  the  act  of  adjudication,  stipulating  the  amount  of  the 
property  held  in  common  with  the  minor  and  adjudicated  to  the 
mother,  was  duly  recorded  in  the  book  of  mortgages,  and  was,  we 
think,  a  compliance  with  the  said  law. 

There  can  be  no  question  that  the  mortgage  existed  up  to  January, 
1870,  in  favor  of  the  said  minor,  under  the  laws  and  jurisprudence 
<,heu  in  force,  and  it  was  only  a  question  of  preservation  or  perpetua- 
tion, as  contemplated  by  the  constitution,  prior  to  the  first  day  of 
January,  1870.  We  must  think  that  it  was  preserved  and  perpetuated 
by  the  compliance  with  the  above  law  as  stated.  What  the  law  directed 
to  be  done  in  such  a  case,  was  done,  and  the  rights  of  the  minor  in 
this  respect  were  protected. 

The  prescription  of  ten  years,  set  up  by  defendants,  does  not  apply 
to  this  judgment  of  adjudication.  The  judgment  is  not,  and  was  never 
intended  by  the  law  to  be  a  judgment  for  money  against  the  natural 
tutrix  upon  which  execution  could  issue  in  favor  of  the  minor.  Nor  is 
the  claim  of  the  plaintiff  prescribed.  The  amount,  however,  so  far  as 
secured  by  mortgage,  must  be  reduced,  as  it  is  shown  that  a  portion  of 
it  was  for  the  price  of  slaves  adjudicated  with  the  land.  It  was  a  sale, 
the  price  of  which  is  still  unpaid. 

This  question  has  already  been  settled  by  this  Court,  and  is  now 
jurisprudence.     See  21  An.  537,  643,  661. 

The  proportion  of  the  slave  to  other  property  was  as  thirty -five  is 
to  thirty-two — a  fra($lion  more  than  one-half.  The  amount  due  the 
minor  on  twentieth  May,  1859,  was  $9688  95.  The  proportion  we 
ascertain  to  be  enforceable  is  $4420  with  five  per  cent,  interest  from 
said  date,  and  for  which  the  plaintiff  should  have  the  right  of  mort- 
gage upon  the  property  described  in  her  petition,  this  being  tlie  only 
matter  brought  up  by  this  appeal,  the  plaintiffs  having  appealed 
from  the  judgment  in  favor  of  the  New  York  Warehouse  and  Security 
Company. 
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It  is  therefore  ordered  that  the  jadgment  appealed  from  be  reyersed, 
and  it  is  now  ordered  that  the  plaintiff,  Mary  Clark,,  wife  of  William  S. 
Winter,  be  decreed  to  have  a  legal  mortgage  on  the  following  de* 
scribed  tracts  of  land  acquired  by  the  New  York  Warehouse  and  Se- 
curity Company  at  judicial  sale  on  twenty-fifth  April,  1868,  and  now 
in  their  possession,  to  wit :  All  of  lots  number  forty-nine  and  fifty, 
and  so  much  of  lots  number  fifty-one,  fifty-two  and  fifty-three  as  lies 
south  of  a  line  drawn  from  the  front  corner  of  lots  fifty-three  and 
fifty- four  to  the  rear  corner  of  lots  fifty  and  fifty-one  -,  also  so  much  of 
section  seventy-six  as  is  found  south  of  the  east  and  west  dividing  line 
ot  the  same,  west  of  the  south-east  eighty-acre  lot  and  north  of  a  line 
running  due  east  from  the  back  corner  of  lots  forty-eight  and  forty- 
nine,  all  in  township  four,  of  range  eight  east,  in  the  Southeastern 
Land  District,  in  the  parish  of  Pointe  Coupee — the  whole  tract  above 
described  containing  in  all  six  hundred  and  twelve  acres  more  or  leas. 
And  also  the  following  described  tracts  of  land  on  the  west  bank  of 
Bayou  Fordoche,  purchased  by  J.  C.  Clark  from  James  K.  Harris,  vi^ : 
lots  or  sections  eighteen,  twenty  and  twenty-one  in  township  four, 
range  eight  east,  containing  1138.85  acres,  situated  on  Bayou  For- 
doche, in  said  parish,  and  that  the  same  may  be  ordered  to  be  seized 
and  sold  to  pay  and  satisfy  the  above  sum  and  interest,  with  costs  in 
both  courts. 


Wtly,  J.,  dissenting.  In  1853,  John  C.  Clark,  the  father  of  tbe 
phnntiff,  died  in  the  parish  of  Pointe  Coupee,  leaving  a  surviving 
wiaow  and  community  property  consisting  of  a  plantation  and  slaves 
inventoried  at  $67,113  25.  In  1855,  this  community  property  was 
adjudicated  to  Mrs.  Clark,  the  mother  of  the  plaintiff,  according  to  the 
provisions  of  article  333  of  the  Code  of  1825. 

In  1859,  Mrs.  Clark  sold  the  plantation  to  Mrs.  Mary  C.  Sterling, 
who  subsequently  mortgaged  it  for  $75,000  to  Richard  B.  Hill.  This 
mortgage  was  subsequently  transferred  to  the  defendant,  the  New  York 
Warehouse  and  Security  Company,  who  purchased  the  plantation 
under  tlie  foreclosure  of  said  mortgage. 

In  May,  1859,  Mrs.  Clark  filed  her  final  account,  showing  that 
$9688  95  were  due  the  plaintiff,  her  minor  daughter,  after  payiug  all 
the  debts  of  the  community. 

The  plaintiff,  Mary  Clark,  having  been  emancipated  by  marriage, 
brought  this  suit  against  H.  Tournoir,  the  legal  reprasentative  of  the 
succession  of  her  mother,  and  against  the  New  York  Warehouse  and 
Security  Company,  to  recover  judgment  for  the  amount  due  her  from 
the  succession  of  her  father,  and  to  enforce  her  mortgage  on  the  plan- 
tation held  by  the  New  York  Warehouse  and  Security  Company. 

The  court  gave  judgment  as  prayed  for  against  the  legal  represents- 
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tive  of  the  Baocession  of  the  mother  of  the  plaintiff,  bat  refuBed  to 
•recognize  and  enforce  the  tacit  mortgage  on  the  plantation.  From  this 
part  of  the  judgment  plaintiff  appeals. 

I  think  the  registry  of  the  act  of  adjudication  of  the  community 
property  pursuant  to  article  338  Civil  Code,  prior  to  the  first  of  January, 
1870,  was  a  sufficient  compliance  with  the  registry  laws  and  the  Con- 
stitution of  1868 }  and  that  it  continued  in  force  the  mortgage  of  the 
plaintiff  against  her  mother,  her  tutrix,  to  secure  the  sum  due  her 
resulting  from  said  adjudication. 

But  the  defendant,  the  New  York  Warehouse  and  Security  Company, 
the  present  owners  of  the  plantation  affected  by  this  tacit  mortgage, 
<K)ntend8  that,  as  the  common  property  adjudicated  to  the  mother  of 
the  plaintiff  was  land  and  slaves,  the  court  can  not  enforce  the  claim 
-of  the  plaintiff  without  enforcing  a  debt  in  part  for  slaves,  in  contra- 
vention of  the  jurisprudence  of  this  State,  which  requires  debts  of 
•this  character  to  be  reduced  to  the  extent  of  the  consideration  thereof 
not  for  slaves.  I  think  this  is  an  objection  that  this  defendant  can  not 
set  up  ;  because  the  bases  of  plaintiffs'  demand  are  the  judgment  ad- 
judicating the  common  property  in  1855,  and  the  judgment  homolo- 
gating her  mother's  final  account  of  administration  in  May,  1859, 
which  judgments  existed  prior  to  the  mortgage  debt,  under  which 
the  defendant,  the  New  York  Warehouse  and  Security  Company, 
■acquired  the  property. 

It  is  well  settled  that  a  creditor  whose  claim  arises  subsequent  to  the 
rendition  of  a  judgment  can  not  demand  its  nullity  for  want  of  consid- 
•eration  of  the  debt  on  which  it  was  based,  or  for  any  other  cause. 

It  is  only  creditors  whose  claims  existed  at  the  time  of  the  rendition 
of  the  judgment,  or  who  had  an  adverse  interest,  that  could  be  injured 
by  it^  therefore  they  only  can  demand  its  nullity. 

When  these  judgments  were  rendered,  upon  which  plaintiff's  action 
Is  based,  the  New  York  Warehouse  and  Security  Company  had  no 
•adverse  claim  whatever,  because  the  mortgage  debt  under  which  they 
bought  the  property  was  not  then  in  existence. 

In  the  case  of  Silliman  it  was  held  that  the  objection  to  the  slave 
consideration  of  the  debt  upon  which  a  judgment  is  based,  can  not  be 
raised  by  one  whose  claim  arose  subsequent  to  the  rendition  of  said 
Judgment. 

The  judgment  in  this  case,  as  against  the  legal  representative  of 
the  succession  of  the  mother  of  the  plaintiff,  can  not  be  disturbed, 
because  no  appeal  has  been  taken  therefrom. 

The  judgment  adjudicating  the  common  property,  pursuant  to  article 
•33c5  C.  C,  is  not  a  money  judgment  in  the  meaning  of  section  2831  of 
the  Revised  Statutes  of  1870,  nor  is  the  judgment  homologating  the 
account  filed  by  the  mother  of  the  plaintiff;   therefore  the  prescription 
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of  ten  yearsi  pleaded  in  bar  thereof,  is  inapplicable.  Wade  v.  Caapari, 
24  An.  211,  is  cited  as  authority  to  the  contrary,  bat  an  examination  of 
that  case  will  show  that  it  is  not  like  the  one  before  ns. 

There,  the  court  applied  prescription  to  a  money  judgment  obtained 
by  a  tutor  against  his  predecessor,  who  had  been  removed.  Here,  the 
tutrix  causes  the  common  property  to  be  syndicated  to  her,  pursuant 
to  article  338  C.  C,  and  she  procures  the  homologation  of  her  final 
account  as  administratrix.  There  was  no  money  in  these  judgments 
that  the  tutrix  was  then  called  upon  to  surrender;  on  the  contrary,  it 
was  her  duty  to  retain  it  until  the  termination  of  the  tutorship.  These 
judgments  were  clearly  not  prescript ible. 

I,  therefore,  dissent  from  that  part  of  the  decision  of  the  majority  of 
the  court  reducing  the  claim  of  the  plaintiff  on  account  of  the  slaTO 
consideration  of  part  of  the  debt. 

Rehearing  refused. 


No.  4761. 

State  of  Louisiana,  ex  rel.  J.  Hats,  i;.  Judge  of  thb  Pifth  Dis- 
trict Court,  Parish  of  Orleans. 

If  the  apptillant,  when  called  on,  does  not  addnce  proof  affinnatlvely  to  show  that  bis  toretj 
is  good,  and  no  evidence  to  impeach  him  is  offered,  it  is  now  the  Jurisprudence  of  tfaia 
court  that  the  Judge  a  qiio  can  not  pronounce  him  to  be  insufficient  and  order  execatioa 
to  issue. 

Some  proof  is  necessary  to  destroy  the  presumption  of  sufficiency  arising  ftom  the  accept* 
ance  of  the  bond,  with  the  surety  signing  it 

APPLICATION  for  a  writ  of  Prohibition  directed  to  B.  N.  CulUm, 
judge  of  the  Fifth  District  Court,  parish  of  Orleans.  B,  JS.  For- 
man,  for  relator. 

Hg^ell,  J.  The  only  question  presented  in  this  proceeding  i% 
whether  or  not  the  lower  court  can  order  the  execution  of  a  judgment, 
from  which  a  suspoEsive  appeal  has  been  taken,  because  the  appellant 
fails  to  produce  and  justify  his  surety  on  the  trial  of  a  rule  taken  by 
the  appellee  for  the  purpose  of  testing  the  sufficiency  of  the  bond. 
Or,  in  other  words,  if  when  called  on,  the  appellant  does  not  adduce 
proof  affirmatively  to  show  that  his  surety  is  good,  and  no  evidence  to 
impeach  him  is  offered,  can  the  lower  judge  presume  him  to  be  insuffi- 
cient, and  order  execution  to  issue  ? 

It  is  now  the  jurisprudence  of  this  court  that  he  can  not,  because 
some  proof  is  necessary  to  destroy  the  presumption  arising  from  the 
acceptance  of  the  bond  with  the  surety  signing  it.  See  22  An.  592 }  23 
An.  714. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  per- 
petual with  costs,  and  without  prejudice  to  appellee's  right  to  impeach 
the  surety  on  the  appeal  bond. 
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Smancipation  gave  to  the  slave  his  dvil  rights,  and  a  oontraot  of  marriage,  legal  and  valid 
by  the  consent  of  the  master  and  moral  assent  of  the  slave,  although  dormant  during  the 
slavery  of  the  parties,  produced,  ftom  the  moment  of  their  ft'eedonif  all  the  effects  which 
result  from  such  contract  among  free  persons. 

Buttiie  marriage  which  was  to  produce  these  civil  results  must  have  existed  at  the  time  the 
emancipation  took  place.  If  the  marriage  was  dissolved  before  emancipation,  the  parties' 
rights  were  no  longer  dormant ;  they  were  dead ;  and  the  subsequent  emancipation,  as  it 
could  not  resuscitate  the  marriage,  could  produce  none  of  the  civU  fruits  which  are  tho- 
results  of  a  civil  marriage. 

APPEAL  from  the  Probate  Conrt,  parish  of  St.  Martin.    Fournet,  J> 
DeBlcme  <&  Perry,  for  plaintiffs  and  appellants.    FeUx  VoarMea  and 
Fl,  Simon,  for  defendants  and  appellees. 

Morgan,  J.  Magdeline  Vincent,  by  what  purports  to  be  a  noncapa- 
tiye  testament  by  public  act,  instituted  Anguste  Fontenette  her  nni- 
Tersal  legatee.  Auguste  and  Joseph  Pierre  allege  that  they  are  the 
nephews  of  Magdeline  Vincent.  They  ask  to  be  recognized  as  her 
heirs,  and  that  her  will  be  declared  a  nullity.  The  exception  is,  that 
plaintiffs  are  not  the  legitimate  issue  of  Magdeline'Vincent's  brothjer, 
through  whom  they  claim,  and  can  not,  therefore,  attack  the  will. 

The  plaintiffs  and  the  testatrix  were  born  slaves.  Magdeline  Vin- 
cent's husband  died  a  slave,  and  so  did  the  mother  of  these  plaintiffs. 
Their  father  purchased  his  freedom.  Both  their  father  and  mother 
died  before  the  war. 

Plaintiffs  claim  that  their  father  and  mother  having  been  married 
according  to  the  forms  prescribed  by  the  law  in  regard  to  persons  of 
their  class,  their  subsequent  emancipation  gives  to  the  marriage  of 
their  parents  a  civil  effect  which  it  would  not  otherwise  have  had,  and 
confers  upon  them  the  title  of  legitimacy,  and  the  consequent  right  of 
inheritance.  It  is  established  that  their  father  and  mother  lived 
together  as  husband  and  wife,  with  the  consent  of  their  masters. 

By  the  law  as  it  was  at  the  time  when  slavery  existed,  slaves  conld 
make  no  contract,  except  with  reference  to  their  freedom.  They  could 
not  marry,  except  with  the  consent  of  their  masters,  and  their  mar- 
riage produced  none  of  the  civil  effects  which  result  from  such  a  con- 
tract. They  could  transmit  nothing  by  succession  or  otherwise^ 
except  that  what  they  might  have  inherited  from  free  persons,  had 
they  been  free,  might  pass  through  them  to  such  of  their  descendants 
as  might  have  acquired  their  liberty  before  the  inheritance  fell  ta 
them.     C.  C.  174,  176,  182. 

Mariiage  is  a  civil  contract;  legitimation  is  the  result  of  that  con- 
tract; the  right  of  inherittince  is  also  the  result  of  it.  These  are  the 
civil  effects  of  the  contract. 

It  has  been  held  that  emancipation  gives  to  the  slave  his  civil  rights. 
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and  that  a  contract  of  marriage,  legal  and  valid  by  the  consent  of  the 
master  and  moral  assent  of  the  slave,  from  the  moment  of  freedom, 
although  dormant  during  the  slavery,  produces  all  the  effects  which 
result  from  such  contract  among  free  persons.  Girod  v.  Wells,  6  Mar- 
tin, 559.  This  doctrine  we  do  not  deny  or  controvert.  Bat  we  think 
that  the  marriage  which  is  to  produce  these  civil  results  must  exist  at 
the  time  the  emancipation  takes  place.  In  this  case  the  marriage  was 
dissolved  before  emancipation.  The  parties'  rights,  therefore,  were 
not  dormant;  they  were  dead;  and  the  subsequent  eraancipationy  as  it 
could  not  resuscitate  the  marriage,  could  produce  none  of  the  cirO 
fruits  which  are  the  results  of  a  civil  marriage. 

The  legitimation,  then,  of  these  plaintiffs  became  impossible  as  a 
result  of  marriage,  by  the  death  of  one  of  their  ancestors.  They  can 
not,  therefore,  claim  to  be  legitimate  heirs;  and  as  it  is  only  by  reason 
■of  their  possessing  this  status  that  they  can  attack  Magdeline  Vinoeof  s 
will,  it  follows  that  the  exception  taken  against  them  was  properly 
maintained,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Taliaferro,  J.,  dissenting.  The  plaintiffs,  claiming  to  be  the  legal 
heirs  of  one  Magdeline  Vincent,  bring  this  suit  against  Auguste  Fonte- 
nette, to  recover  the  succession  of  Magdeline  in  his  possession,  the 
ownership  of  which  he  claims  as  universal  legatee  under  her  act  of 
last  will,  duly  probated  and  ordered  to  be  executed.  The  plaintiflk 
seek  in  this  action  to  have  the  will  of  Magdeline  annulled  and  to  be 
recognized  as  her  legal  heirs.  The  defendant,  by  exception,  denies 
that  the  plaintiffs  are  the  legal  heirs  of  Magdeline  Vincent ;  that  they 
have  any  right  to  her  succession ;  and,  having  no  interest  in  setting 
aside  her  last  will  and  testament,  they  have  no  cause  of  action. 

The  exception  was  sustained,  judgment  rendered  in  favor  of  the 
defendant,  and  the  suit  dismissed. 

The  pretensions  of  these  plaintiffs  are  resisted  on  the  ground  that 
by  the  laws  that  existed  in  Louisiana  prior  to  emancipation  they  were 
incapable  of  inheriting  property ;  that  no  legal  marriage  did  or  could 
take  place  between  their  parents,  and  therefore  they  were  not  legiti- 
mate heirs,  and  were  incapable  of  being  legitimated. 

A  solution  of  the  question  presented  must  be  sought  for  in  the  proper 
construction  to  be  given  to  the  one  hundred  and  eighty-second  article 
of  the  Code  of  1825,  interpreted  in  reference  to  the  changed  condition 
of  the  plaintiffs  by  emancipation. 

The  father  of  these  plaintiffs  was  a  slave,  who  acquired  his  freedom 
and  died  before  the  abolishment  of  slavery  in  this  country,  possessed 
of  a  small  amount  of  property.    Their  mother  died  a  slave ;  /her  death 
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preceding  that  of  the  father.  Magdeline  Vincent  was  the  sister  of 
Pierre,  the  father  of  the  plaintiffs.  She,  it  appears,  originally  a  slave, 
had  daring  the  existence  of  slavery  become  free,  and  at  the  death  of 
Pierre  sncceeded  as  heir  to  his  small  snccession.  She  died  in  1869, 
leaving  a  will,  by  which  she  constitated  Aagoste  Fontenette  her 
universal  legatee.  The  status  of  the  plaintiffs  was  that  of  slaves  up 
to  the  time  of  the  general  emancipation. 

Magdeline  Vincent,  as  we  have  seen,  had  become  free  previous  to 
the  general  emancipation,  and  by  that  event  Auguste  and  Joseph 
Pierre  acquired  the  status  of  free  persons.  This  was  their  condition 
4tt  the  time  of  the  decease  of  Magdeline  in  1869.  They  were,  there- 
fore, capable  of  inheriting  from  her,  unless  there  existed  at  that  time 
some  legal  disability  other  than  that  which  previously  existed  on 
account  of  their  being  slaves.  The  question  of  their  legitimacy  is  the 
principal  one  to  be  determined. 

The  cohabitation,  by  their  own  consent  and  by  the  permission  of 
their  master,  of  a  man  and  woman  who  were  slaves,  was  termed  by 
the  one  hundred  and  eighty-second  article  of  the  Code  of  1825  a  mar- 
riage. The  words  of  that  article  are :  ^'  Slaves  can  not  marry  without 
the  consent  of  their  masters,  and  their  marriages  do  not  produce  any 
of  the  civil  effects  which  result  from  such  contract." 

A  marriage  thus  entered  into  possessed  all  the  efficacy  which  could 
have  been  imparted  to  it  had  it  been  accompanied  with  more  ceremo- 
nies and  formalities.  The  interposition  of  a  priest  or  minister  of  the 
Oospel  to  pronounce  the  formulas  of  uniting  persons  in  wedlock  could 
have  conferred  upon  slaves  entering  into  that  state  no  greater  rights 
or  privileges.  It  would  seem,  then,  that  the  objection  opposed  to  these 
plaintiffs,  that  their  parents  were  not  mariied  according  to  law,  is  not 
well  taken,  inasmuch  as  in  their  case  all  the  requisites  necessary  to 
constitute  marriage  were  complied  with.  The  sense  in  which  we  are 
to  understand  the  provisions  of  article  one  hundred  and  eighty- two  of 
the  Code  of  1825,  would  seem  to  be  that  the  marriages  of  slaves  do 
Dot,  during  the  condition  of  the  parties  as  slaves,  produce  any  of  the 
civil  effects  which  result  from  such  contract.  In  other  words,  that  the 
«ivil  rights  resulting  frnm  the  marriage  of  slaves  were,  during  the 
period  they  occupied  that  status,  dormant  and  inoperative;  but  on 
passing  out  of  that  status  into  the  opposite  one  of  freedom,  those 
eights  revived  and  became  effective. 

In  the  case  of  Girod  v.  Wells,  6  Martin's  Reports,  page  559,  it  was 
announced  by  Judge  Matthews,  the  organ  of  the  court,  that  *4t  is 
•clear  that  slaves  have  no  legal  capacity  to  assent  to  any  contract. 
Witli  the  consent  of  their  masters  they  may  marry,  and  their  moral 
power  to  agree  to  such  a  contract  or  connection  as  that  of  marriage 
•ean  not  be  doubted;  but  whilst  in  a  «tate  of  slavery  it  can  not  produce 
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any  civil  effect,  because  slaves  are  deprived  of  all  civil  rights.  Edu- 
cipation  gives  to  the  slave  his  civil  rights,  and  a  contract  of  maniage, 
legal  and  valid  by  the  consent  of  the  master  and  moral  assent  of  the 
slave,  from  the  moment  of  freedom,  although  dormant  dniing  the 
slavery,  produces  all  the  effects  which  result  from  such  contract  amoog 
free  persontt." 

It  is  clearly  shown  that  the  father  and  mother  of  the  plaintiffo  lived 
together  on  the  plantation  of  their  former  owner  as  man  and  wifr« 
according  to  the  general  custom  of  slaves  at  that  period ;  tiiat  they 
were  so  recognized  by  their  master  and  by  their  acquaintances,  white 
and  black,  in  the  neighborhood ;  that  Pierre  and  Magdeline  were  re- 
puted brother  and  sister,  and  as  between  themselves  they  recogaixei 
that  relation.  It  is  likewise  shown  that  the  plaintiffs  were  recognued 
by  their  owner  and  generally  by  others  acquainted  with  them  as  the 
children  of  Pierre  and  his  wife,  their  mother.  It  is  shown  that  the 
general  custom  among  the  slave  population  in  the  matter  of  mania^ 
was  to  obtain  the  consent  of  the  master  and  mistress,  and  live  togeto 
in  the  relation  to  each  other  of  husband  and  wife.  The  formalin  of  a 
marriage  ceremony  by  a  priest  or  other  person  authorized  to  solemBue 
marriage  was  sometimes  resorted  to,  but  this  was  by  no  means  a  geae' 
ral  usage.  In  the  great  majority  of  cases  the  simple  agreement  of  the 
parties  themselves  to  form  the  relation  of  husband  and  wife,  followed 
by  the  consent  of  the  master  or  of  the  master  and  mistress,  oonstitnted 
marriage  among  the  slave  population  of  the  State. 

Article  182  of  the  Civil  Code  of  1825  declared  that  <<  slaves  can  oot 
marry  without  the  consent  of  their  masters,  and  their  marriages  do  avt 
produce  any  of  the  civil  effects  which  result  from  such  contract."  A 
solution  of  the  question  presented  must  be  sought  for  in  the  proper 
construction  to  be  given  to  this  article  of  the  Code,  interpreted  » 
reference  to  the  changed  condition  of  the  parties  by  emancipation. 

The  plaintiff?)^  parents  were  married  in  the  manner  the  law  per- 
mitted marriages  to  take  place  between  persons  in  their  condition  of 
life.  The  civil  rights  resulting  irom  marriage  between  white  people 
did  not  accrue  from  their  marriage  at  the  time  it  took  place  becaose 
these  rights,  from  motives  of  policy  then  existing,  were  withhehL 
Afterwards,  when  the  motives  which  prompted  the  prohibition  ceaaed, 
the  disabilities  ceased  also.  Oessante  ratione  ceaaat  et  ipsa  lex.  Dotisg 
the  state  of  slavery  the  rights  and  benefits  arising  from  marriage  were, 
in  their  case,  suspended.  At  the  termination  of  slavery  theae 
rights  and  advantages  were  developed  and  took  effect.  They  aecraed 
to  the  benefit  of  the  heirs  who,  by  the  general  emancipation,  became 
free,  although  their  parents  did  not  survive  the  period  of  slavery.  The 
heirs  became  legitimated  and  capacitated  to  receive.  They  inhent 
from  Magdeline  Vincent,  through  their  father,  whose  suocessiAD  va» 
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taken  by  her,  the  acknowledged  siBter  of  Pierre,  and  who  acknowl- 
ed|;C^  his  children  as  her  nephews.  Ciyil  Code  of  1825,  articles  176 
and  945. 

Bat  it  is  nrged  that  by  the  statute  of  1868  (No.  210,  page  — ,  of 
Statutes  of  1868)  provision  was  made  for  persons  of  this  unfortunate 
class,  enabliog  them  to  legalize  private  or  religious  marriages  upon 
complying  with  certain  formalities  within  two  years  from  the  passage 
of  the  act;  and  that  the  enactment  of  this  statute  shows  that  it 
was  never  the  intention  of  tlie  Legislature  to  sanction  a  marriage 
entered  into  merely  by  the  consent  of  the  master  and  not  followed  out 
and  perfected  by  a  solemnization  of  some  sort.  This  act,  I  conceive, 
came  in  aid  of  persons  whose-  cohabitation  had  never  been  sanctioned 
by  any  proceeding  which  the  law  recognizes  as  marriage.  It  applied 
to  all  persons  whether  free  or  bond,  white  or  black.  Besides,  it  is  not 
for  the  Legislature  to  divest  rights  acquired  from  any  form  of  marriage 
recognized  by  law. 


No.  4776. 

State  ex  rel.  Mrs.  Jane  D*Arct  i;.  Judge  of  the  Fourth  District 

Court,  Parish  of  Orleans,  et  als. 

"The  qnestion  whether  the  relator  in  this  case  had,  as  owner  of  an  urban  lot  of  ground,  the 
right  to  bnild  a  wall  or  fence  on  her  own  property  for  her  own  profit  and  convenience, 
inyoWes  a  larger  interest  than  the  five  hundred  dollars  damages  claimed  by  her  next 
neighbor  as  resulting  from  the  erection  of  said  wall  or  fence,  and  therefore  a  suspensive 
appeal  lies  to  this  court  from  a  judgment  rendered  against  relator.  It  is  a  question  con- 
cerning the  ownership  of  property  and  its  enjoyment,  and  may  involve  the  entire  value 
of  the  property  on  which  the  wall  or  lenoe  is  built. 

APPLICATION  for  writs  of  mandamus  and  prohibition  directed  to 
B.  L,  Lynch,  Judge  of  the  Fourth  District  Court,  parish  of  Or- 
leans. Cotton  dk  Levy  J  for  relator.  B.  X.  Lynch^  in  propria  persona, 
Biohard  Shaokel/ordf  for  Andrew  Parle. 

Morgan,  J.  The  relator,  it  appears,  is  the  owner  of  a  house  and 
lot  of  ground  within  the  corporate  limits  of  this  city,  in  which  she 
resides.  Upon  her  own  lot  she  caused  a  high  fence  to  be  erected, 
which  prevents  her  house  and  premises  from  being  overlooked  by  her 
neighbor,  Parle.  For  exercising  what  she  considered  this  act  of  owner- 
ship Parle  brought  suit  against  her  for  five  hundred  dollars  damages, 
for  which  he  had  judgment.  From  this  judgment  the  relator  asked 
for  an  appeal  to  this  court,  which  was  refused,  on  the  ground  that  the 
sum  claimed  in  Parle's  petition  does  not  come  within  our  appellate 
Jurisdiction. 

In  our  opinion  the  claim  he  presents  is  not  one  exclusively  for  an 
insignificant  sum  of  money.  It  is  the  assertion  of  a  right  which  con- 
-cerns  the  ownership  of  property  and  its  enjoyment.    It  is  to  be  deci- 
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siye  of  the  qaestion  whether  or  no  the  proprietor  of  a  hoase  cao  protect 
himself  and  his  family  from  pnblio  view,  and  their  interior  domeatie 
life  from  the,  perhaps,  impertinent  overlooking  of  his  neigiito; 
whether  he  must  have  his  family  subjected  to  view  the  behavior  of  his 
neighbor  in  his  own  hoose,  however  scandalous  such  behavior  mi^  be, 
whenever  they  go  to  their  windows,  with  the  alternative  of  being  eon- 
pletely  blocked  out  from  air  and  light ;  whether,  in  short,  a  man  maj 
eujoj  in  peace  and  comfort  what  he  has  acquired  by  toil. 

It  involves,  also,  the  right  of  the  owner  to  build  a  wall  on  his  ova 
property,  for  his  own  profit  or  convenience,  without  incorring  the  obli- 
gation of  paying  damages  therefor.  It  may.  indeed,  and  in  many 
cases  certainly  would,  involve  the  entire  value  of  the  properly  npon 
which  the  wall  or  fence  is  built. 

When,  therefore,  Parle  attacked  Mrs.  D'Arcy  because  she  erercued 
this  right,  he  put  at  issue  something  which  involved  a  larger  inteieit 
than  five  hundred  dollars.  In  point  ot  fact  he  set  up  a  revolving elaiii 
for  five  hundred  dollars,  to  be  prosecuted  against  his  neighbor  as  oftei 
as  the  first  one  should  be  satisfied,  or  as  long  as  she  prefers  her  privacy 
to  his  scrutiny.  The  rights  of  property,  its  use  and  enjoyments,  are 
of  too  much  consequence  to  be  thus  trifled  with. 

Let  the  rule  be  made  peremptory. 


No.  4781. 

^  674      State  of    Louisiana  ex  rel.  Solomon  Silvbrstein,  v.  Judge  of 

THE  Fifth  District  Court,  Parish  of  Orleans. 

Where  all  objections  to  the  eolTonoy  of  the  surety  or  sureties  on  the  suspeiisiTe  appeal  tai 
were  waired,  and  no  controversy  wagod  as  to  the  soffioiency  of  the  bond  vUeh  va 
received  as  executed  in  the  manner  required  by  the  order  of  the  court,  said  court «» 
divested  of  jurisdiction  over  the  case,  and  the  subsequent  proceedings  under  the  role  ti 
show  cause  why  the  suspensive  appeal  should  not  be  set  aside,  consequentlj  wilksl 
effect. 

APPLICATION  for  a  writ  of  prohibition,  directed  to  the  Judge  of 
the  Fifth  District  Court,  parish  of  Orleans.  T.  A,  BariktUf  for 
relator.  A,  L,  IissoU  Judge  of  the  Second  District  Court,  aetLngia 
place  of  E,  N.  CuUomy  Judge  of  the  Fifth  District  Conrt,  parish  of 
Orleans. 

Taliaferro,  J.  The  relator  sets  forth  tbstt,  in  a  suit  institntad 
against  him  by  certain  parties  to  dispossess  him  of  property  occapied 
by  him  underlease  not  yet  expired,  a  judgment  was  rendered  against 
him  in  September,  1873,  ordering  him  to  vacate  the  premises  and 
deliver  the  same  to  the  plaintiffs ;  that  he  applied  to  the  court  iHuefa 
rendered  the  judgment  lor  a  suspensive  appeal,  which  was  granted 
within  ten  days  from  the  time  the  judgment  was  signed,  and  made 
returnable  to  this  Court  on  the  first  Monday  of  November,  1873,  con- 
ditioned that  the  relator  enter  into  bond,  with  good  and  sufficient 
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seonrity,  according  to  law,  which  he  avers  he  did  do  in  conformity 
with  the  order  of  the  court.  The  relator  cam  plains  that,  notwith- 
standing his  compliance  with  the  order  of  the  court  in  furnishing- 
security  on  his  bond,  the  sufficiency  of  which  was  not  contested,  a  rule- 
was  taken  on  him  to  show  cause  why  his  suspensive  appeal  should  not 
be  set  aside ;  and,  upon  hearing,  the  same  was  made  absolute  and  the 
appeal  annulled  and  set  aside;  that  the  plaintiffs  thereupon  obtained 
an  order  of  the  court,  directed  to  the  sheriff,  to  eject  the  relator  from^ 
the  premises  in  conformity  with  the  judgment  appealed  from.  The 
relator  now  applies  to  this  Court  for  a  writ  of  prohibition  against  fur* 
ther  proceedings  in  the  case,  and  for  an  order  to  the  court  a  qua  to 
send  up  the  appeal  taken  by  him  as  aforesaid. 

From  the  facts  that  appear  in  this  case,  we  think  the  relator  entitled 
to  the  relief  he  seeks ;  all  objections  to  the  solvency  of  the  surety  or 
sureties  on  the  appeal  bond  were  waived  and  no  conti'oversy  waged  as 
to  the  sufficiency  of  the  bond.  Having  received  the  bond  executed  in 
the  manner  required  by  the  order  of  the  court,  we  think  the  court  was- 
divested  of  jurisdiction  of  the  case,  and  the  subsequent  proceedings, 
nnder  the  rule  consequently  without  effect. 

It  is  therefore  ordered  that  a  writ  of  prohibition  issue  directing  th& 
judge  ot  the  Fifth  District  Court  to  take  no  further  action  in  the  case 
numbered  4857,  entitled  Arnold  Ellis  et  al..  Trustees,  i;.  S.  Silverstein,. 
on  the  docket  of  said  court,  until  the  case  be  heard  on  appeal,  and 
that  he  be  ordered  to  send  up  to  this  court  the  appeal  granted  to  the- 
relator  in  said  case. 


No.  4723.  .-_- 

Hypolite  Mosst  v.  H.  H.  Harris,  Tax  Collector.  ^  mo 

To  authorize  a  writ  of  mandamus,  there  must  appear  a  specific  ministerial  duty  which  the 
applicant  has  a  direct  right  or  interest  in  having  enforced. 

Where  the  pleadings  indicate  that  the  application  is  simply  to  obtain  a  Judicial  order  in  favor 
j^enerally  of  holders  of  a  certain  class  of  warrants,  and  not  to  secure  a  specific  right  to  a 
parUcular  party,  it  is  not  a  serious  contest,  and  not  a  case  for  a  mandamus. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw^ 
kinSf  J.    Kennard,  Howe  ds  Prentiss,  for  plaintiff  and  appellant. 
A,  P.  Fieldf  Attorney  General,  for  respondent  and  appellee. 

Howell,  J.  The  relator,  who  resides  in  the  city  of  New  Orleans,, 
alleges  that  ''he  is  the  lawful  owner  and  holder  of  two  warrants, 
drawn  by  the  Auditor  of  Public  Accounts,  of  the  State  of  Louisiana, 
on  the  treasury  of  said  State,  for  $300  each,  for  the  salary  of  L.  B.. 
Watkins,  as  district  judge  (of  the  eighteenth  judicial  district),  which 
warrants  are  by  law  receivable  for  all  taxes  and  license  taxes,  the 
proceeds  whereof  go  to  the  general  fund  of  the  treasury ;  that  be  . 
offered  said  warrants  to  H.  H,  Harris,  tax  collector  of  the  second  dis- 
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trict  of  New  Orleans,  in  payment  of  an  eqnal  amount  of  license  taxn, 
the  proceeds  whereof  go  by  law  into  the  general  fond  of  tbe  treasoiy, 
but  that  the  said  tax  collector  has  illegally  refased  to  do  his  datj  ib 
the  premises  belonging  to  the  office  with  which  he  is  clothed ;  that  tike 
action  of  the  said  tax  collector  is  a  denial  of  right  and  justice;"  and 
he  prays  for  a  writ  of  mandamus,  commanding  the  said  tax  coUeetor 
"  to  receive  in  payment  of  said  license  taxes  as  above  set  forth.*'  We 
presume  the  words  ''  said  warrants  "  are  accidentally  omitted. 

An  exception  was  filed  by  the  Attorney  Gteneral,  that  the  demand  (tf 
the  petition  sets  forth  no  cause  of  action,  and  that  if  it  does,  then  the 
law  invoked  violates  section  10  of  article  1  of  the  Constitntion  of  the 
United  States,  which  prohibits  a  State  from  emitting  bills  of  credit^  or 
making  anything  but  gold  and  silver  a  tender  in  payment  of  debts. 
From  a  judgment  refusing  the  mandamus  the  relator  has  api>ealed. 

Conceding  that  the  receiving  of  State  warrants  for  taxes  or  licenses 
is  a  ministerial  duty  imposed  by  law,  which  a  tax  collector  may  be 
compelled  by  mandamus  to  perform   (a  question  upon  which   it  is 
unnecessary  now  to  express  an  opinion),  the  aUegations  made  by  this 
relator  did  not  disclose  a  sufficient  interest  to  authorize  him  to  sne  ofit 
the  writ.    He  does  not  show  any  legal  right  of  which  he  or  any  one 
else  is  deprived,  or  any  ii^ury  caused  to  him  by  the  action  of  the 
defendant.    He  does  not  allege  that  he  or  any  one  whom  he  representi 
is  entitled  to  a  license  for  any  particular  calling  or  vocation,  to  follow 
which  a  license  is  necessary.    He  makes  simply  a  general  allegation 
that  he  offered  two  certain  warrants  of  $300  each,  in  payment  of  an 
equal  amount  of  license  taxes,  for  whom  or  for  what  purpose  is  not 
shown  or  intimated.    If  he  was  endeavoring  to  purchase  from  the  tax 
collector  a  quantity  of  licenses,  he  of  course  must  fail  in  his  applica- 
tion.   If  his  purpose  was  merely  to  obtain  judicial  authority  for  tiie 
defendant  and  other  tax  collectors  to  receive  from  any  and  all  pexsona 
a  certain  kind  or  class  of  warrants,  he  must  equally  foil.    It  is  the 
province  ot  courts  to  pass  on  real  contests  between  parties,  enforce  or 
protect  specific  rights,  and  redress  actual  wrongs,  and  not  to  issue 
general  orders  regulating  or  defining  the  duties  of  public  officers. 
Certainly  this  last  is  not  the  purpose  of  the  writ  of  mandamus.    To 
authorize  it  there  roust  appear  a  specific  ministerial  duty,  which  the 
applicant  has  a  direct  right  or  interest  in  having  enforced.    The  relator 
dses  not  show  any  such  right,  nor  that  he  will  suffer  any  particular 
wrong  by  the  alleged  refusal  of  the  defendant  to  receive  the  said  war- 
rants.   The  pleadings  indicate  that  this  case  is  presented  simply  to 
obtain  a  judicial  order  in  favor  generally  of  holders  of  a  certain  dan 
<of  warrants,  and  not  to  secure  a  specific  right  to  a  particular  party, 
4Uid  is,  therefore,  not  a  serious  contest,  and  not  a  case  for  a  mandamus. 

Judgment  affirmed. 
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No.  3699. 

State  ex  rel.  Blackemore,  Wooldridge  &  Co.,  t;.  Jambs  Graham, 

Auditor. 

A  third  party,  appealing  from  a  jadgment,  must  allege  and  show  a  direct  pecuniary  interest 
in  the  subject  matter  of  the  suit. 

The  act  of  nineteenth  April,  H71,  which  provides  for  the  refunding  of  certain  taxes  improp- 
erly collected  by  the  State,  and  on  which  the  relators  in  this  case  rest  their  claim,  is 
unconstitutional,  as  it  clearly  increases  the  State  debt  to  an  amount  exceeding  twenty- 
five  millions. 

Said  act  of  the  nineteenth  April,  1871,  is  also  in  violation  of  article  111  of  the  State  Constitu- 
tion, because,  while  creating  a  debt  exceeding  one  hundred  thousand  dollars,  it  does 
not  provide  adequate  ways  and  means  for  the  payment  of  the  current  interest  and  of  the 
principal  when  the  same  shall  become  due. 

No  appropriation  was  made  by  law  for  drawing  from  the  Treasury  the  large  sum  needed  to 
reimburse  the  numerous  claimants  applying  for  this  refunding  of  taxes  under  the  law  of 
1871,  which  is,  therefore,  in  violation  of  article  104  of  the  State  Constitution. 

The  act  No.  55,  approved  April  4,  1865,  has  never  been  held  to  be  in  violation  of  the  State 
Constitution. 

APPEAL  from  the  Eightb  Dietrict  Coart,  pari:^h  of  Orleans.  BibbU, 
J.  Semmes  <&  Mott,  Breaux,  Fenner  <Ss  Hall^  Hays  i&  New,  for  rela- 
tors«  Hornor  dt  Benedict  aud  W.  W.  Howe,  for  respoDdent.  8.  Belden, 
Attorney  General,  for  State  in  intervention.  Benne  &  Belden,  for 
John  Klein,  in  intervention. 

Taliaferro,  J.  By  seetion  three  of  an  act  of  the  Legislature, 
approved  April  4,  18B5,  entitled  ^' An  aot  to  provide  for  the  increase  of 
the  revenue  and  raise  means  to  pay  the  interest  on  the  State  debt," 
it  was  provided  ^*  Tliat  there  shall  be  assessed  and  collected  the  sum 
of  one  quarter  of  one  per  cent,  on  the  annual  D^ross  sales  or  receipts  of 
each  and  every  person  pursuing  any  trade,  profession  or  occupation, 
whose  annual  receipts  exceed  the  sum  of  two  thousand  dollars.''  A 
class  ot  merchants  in  New  Orleans,  engaged  principally  in  what  is 
called  '^  the  Western  trade,''  receiving  and  selling,  under  commission. 
Western  produce,  such  as  pork,  bacon,  flour,  corn,  cotton  bagging,  etc., 
made  objection  to  the  payment  of  this  tax,  on  the  ground  that  com- 
modities of  that  kind  were  consigned  to  them  for  sale  by  citizens  of 
the  United  States  residing  beyond  the  limits  of  the  State  of  Louisiana, 
and  sold  by  them  in  the  form  in  which  such  produce  was  prepared  by 
their  constituents  beyond  the  limits  of  the  State  of  Louisiana.  They 
contended  that  the  property  thus  introduced  into  Louisiana  from  other 
States,  and  thus  sold,  is  exempted,  by  the  Constitution  of  the  United 
States,  from  import  duty  or  other  tax  for  the  benefit  of  the  State  of 
Louisiana.  In  1867,  the  commercial  house  of  Kennedy  &  Co.,  large 
dealers  in  Western  produce,  was  sued  by  the  State  lor  the  amount  of 
tax  assessed  to  them  under  the  act  of  fourth  of  April,  1865,  and  the 
question  underwent  judicial  investigation. 

In  the  case  of  the  State  v,  Kennedy  &  Co.,  19  An.  424,  this  Court 
held  the  tax  to  be  null  on  the  ground  that  it  was  contrary  to  section 
40 
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ten  of  the  first  article  of  the  Constitution  of  the  United  States,  which 
declares  that  '*  No  State,  without  the  consent  of  Congress,  shall  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolately  necessary  for  executing  its  inspection  laws." 

The  Legislature  passed  an  act  approved  on  the  nineteenth  of  April, 
1871,  which  provided  'Hhat  all  taxes  which  were  collected  by  the 
State  under  the  third  section  of  an  act  entitled  *  an  act  to  provide  for 
increasing  the  revenue  of  the  State  and  raise  means  to  pay  interest  on 
the  State  debt,  approved  fourth  of  April,  1865/  shall  be  and  are 
hereby  refunded  to  the  parties  who  paid  the  same,  or  to  their  proper 
representatives,  and  the  Auditor  of  Public  Accounts  be  and  be  is 
hereby  authorized  and  required  to  issue  to  said  parties,  or  to  their 
proper  representatives,  certificates  for  the  amount  paid  by  them  which 
shall  be  receivable  by  all  State  tax  collectors  in  payment  of  the  gen- 
eral fund  tax." 

The  purpose  of  the  present  suit  by  Blackemore,  Wooldxidge  &■  Co.  is 
to  compel  the  Auditor  to  issue  to  them  certificates  for  $1411  70,  the 
amount  of  the  aforesaid  tax,  which  they  allege  they  have  paid  under 
the  act  of  fourth  of  Apnl,  1865.  They  proceeded  by  mandamus,  and  a 
rule  being  taken  against  the  Auditor  to  show  cause,  he  answered,  in 
substance,  ''  that  prior  to  the  nineteenth  of  April,  1871,  the  debt  of 
the  State  exceeded  twenty-five  millions  of  dollars,  and  that  the  anoual 
revenues  of  the  State  are  insufficient  to  meet  the  necessary  expendi- 
tures and  current  expenses  of  the  State  under  the  present  rate  of  tax- 
ation 'f  that  the  claim  of  the  relators  form  no  part  of  tlie  current  expen- 
ditures for  the  necessary  government  of  the  State,  or  for  the  mainten- 
ance of  its  peace  and  order,  and  that  the  General  Assembly  was 
without  power  to  pass  the  act  of  1871,  in  violation  of  the  constitutional 
amendment  restricting  the  State  debt,  which  was  promulgated  on  the 
fifteenth  of  December,  1870,  and  it  is  therefore  nuU  and  void.  He 
further  answers  that  the  sum  collected  as  taxes  ander  the  act  of 
fourth  of  April,  1865,  and  which  the  act  of  1871  directs  to  be  refunded, 
amounts  to  $525,475  88;  that  the  reimbursement  of  that  sum  would 
be  indirectly  an  appropriation  exceeding  $100,000,  and  no  means  are 
provided  to  meet  such  expenditures,  and  is  in  violation  of  article  111 
of  the  Constitution  of  1868. 

The  Attorney  General  intervened  on  the  part  of  the  State,  adopting 
the  defense  of  the  Auditor.  Judgment  was  rendered  in  the  court  below 
making  the  mandamus  peremptory,  and  the  Auditor  appealed. 

After  the  judgment  was  rendered,  Klein,  a  third  party,  alleging  thai 
his  interests  were  affected  by  the  judgment,  appealed.  There  is  a 
motion  to  dismiss  his  appeal  on  the  ground  that  he  shows  no  interest 
in  the  controversy  that  authorizes  his  appeal.  He  sets  up  in  his  inter- 
vention that  he  is  the  owner  and  holder,  as  agent,  of  State  warrants  to 
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an  amount  over  $100,000,  payable  out  of  the  general  fund,  and  if  the 
judgment  appealed  from  ia  not  reversed  he  will  suffer  great  injury,  and 
loss  exceeding  $20,000. 

A  third  party  appealing  from  a  judgment  must  allege  and  show  a 
direct  pecuniary  interest  in  the  subject  matter  of  the  suit.  21  An.  743. 
We  do  not  think  tlie  intervener  in  this  case  has  shown  such  an  interest 
in  the  subject  matter  of  the  suit  as  entitles  him  to  appeal.  The  appeal 
is  therefore  dismissed  at  the  cost  of  the  appellant. 

We  can  not  regard  the  act  of  April,  1871 ,  under  which  the  relators 
claim  to  have  their  debt  or  amount  of  tax  refunded,  otherwise  than  as 
virtually  creating  a  debt  of  more  than  half  a  million  of  dollars.  This 
would  clearly  increase  the  State  debt  to  an  amount  exceeding  $25,000,- 
000,  and  therefore  under  the  act  unconstitutional.  It  recognizes  and 
makes  exigible  an  obligation  to  pay  certain  claimants  a  sum  of  money 
amounting  to  more  than  $100,000.  It  does  this  in  violation  of  article 
HI  of  the  State  Constitution,  which  is  express  that  ''whenever  the 
General  Assembly  shall  contract  a  debt  exceeding  in  amount  the  sum 
of  $100,000,  unless  in  case  of  war  to  repel  invasion  or  suppress  insur- 
rection, it  shall  in  the  law  creating  the  debt  provide  adequate  ways 
and  means  for  the  payment  of  the  current  interest  and  of  the  principal 
when  the  same  shall  become  due.'' 

**No  money,"  it  is  provided  by  the  article  104  of  the  Constitution, 
'^  shall  be  drawn  trom  the  treasury  but  in  pursuance  of  specific  ap- 
propriations made  by  law.'*  No  appropriation  was  made  by  law  for 
drawing  from  the  treasury  the  large  sum  needed  to  reimburse  the 
numerous  claimants  applying  for  this  reimbursement.  The  equitable 
grounds  set  up  in  favor  of  refunding  the  tax  in  question  we  do  not 
regard  as  entitled  to  consideration.  The  decision  of  this  court  in  the 
Kennedy  case  declaring  the  tax  contrary  to  the  Constitution  of  the 
United  States,  can  not  now  be  referred  to  as  authority  in  behalf  of 
those  who  paid  the  tax,  seeing  that  the  Supreme  Court  of  the  United 
States  ruled  differently  in  a  case  carried  before  it  from  Alabama  in 
1868,  where  the  same  question  was  made,  and  that  tribunal  decided 
that  such  a  tax  laid  by  a  State  is  not  contrary  to  the  provisions  of  the 
Constitution  of  the  United  States.    8  Wallace,  124. 

That  the  act  of  April  4,  1865,  is  in  violation  of  the  State  Constitution 
has  never  been  held. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  rule  be  discharged,  the  relators  paying  costs  in  both 
courts. 


LuDELiNG,  C.  J.,  dissenting.    The  defendant  has  urged  several  objec- 
tions to  the  constitutionality  of  act  No.  93,  approved  nineteenth  of 
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April,  1871,  ouly  two  of  which  Iiave  even  the  Bemblance  of  being  w^I 
foanded.  They  are,  that  it  violates  article  111  of  tlie  ConstitntioD, 
which  prohibits  the  General  Assembly  from  coDtracting  a  debt  exceed- 
ing $100,000,  unless  it  provides  for  payment  of  the  principal  and 
interest.  If  it  be  conceded  that  a  debt  was  created  by  that  act,  still 
the  Legislature  did  provide  for  the  payment  thereof  by  making  the 
certificates  receivable  for  taxes.  The  General  Assembly  was  vested 
with  the  discretion  to  say  what  ways  and  means  should  be  provided 
for  the  payment  of  the  debt,  and  that  discretion  is  not  subject  to  the 
control  or  suspension  oi  the  courts.  Cooley,  Con.  Lira.  187  ;  36  Barb. 
193;  34  Ind.  137  ;  15  Md.  376 ;  19  Barb.  81 ;  23  III.  207;  22  Ad.  555. 

The  other  objection  is,  that  the  law  violates  the  constitutional  amend- 
ment, limiting  the  State  debt  to  $25,000,000.  Entertaining  the  opinion, 
-which  I  expressed  in  the  dissenting  opinion  in  the  case  of  the  Factors* 
and  Tiaders'  Insurance  Company  v,  the  City  of  New  Orleans,  that  there 
is  no  natural  obligation  to  pay  an  unconstitutional  tax,  I  can  not 
recognize  tliat  the  act  aforesaid  created  a  debt.  It  simply  recognized 
a  debt  which  had  existed  ever  since  the  erroneous  payment  of  the  tax. 
I  dissent,  therefore,  from  the  opinion  of  the  majority  of  the  court. 


Wyly,  J.     T  concur  in  tlie  dissenting  opinion  of  the  Chief  Justice. 
Rehearing  refused. 


No.  4713. 
Citizens'  Bank  of  Louisiana  v.  Mrs.  Joseph  Devnoodt  and  Hljs- 

BAND. 

The  statute  of  1873  declaring  that  tJie  amonnt  of  the  coutribntion  due  by  the  Btockholdecs  of 

a  bank  shall  be  recoverable  by  snmniary  process,  as  in  case  of  a  confession  of  jadgBfol. 

is  not  in  violation  either  of  the  State  constitution  or  of  the  lederal  one. 
The  statute  provides  a  remedy  for  the  more  speedy  eniorcemont  of  an  obligation.    It  does 

no^  affect  in  any  manner  the  obligation  of  the  contract,  nor  is  it  retroactive  -,  it  provides 

only  tor  the  fiiture. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hav- 
kinSf  J.  A,  Pitot,  for  plaintift*  and  appellee.  Clarke,  Bayne  d 
LenshaWf  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  an  order  of  seizure  and 
Bale.  The  only  question  for  decision  is,  necessarily,  whether  or  not 
tlio  evidence  upon  which  the  judge  acted  was  sufficient  to  authorize 
the  fiat. 

The  charter  of  the  plaintiffs  and  the  amendments  thereto,  together 
with  the  original  act  of  mortgage  for  the  amount  of  defendants'  stock, 
executed  by  Forstall,  and  the  assumption  of  the  liabilities  attached  to 
the  stock  by  the  intermediate  vendees,  and  the  act  executed  by  the 
defendants  them  eel  ves  are  in  evidence.    The  mortgages  are  given  to 
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secure  the  prompt  payment  of  the  interests,  as  they  accrue,  as  well  as 
the  principal  of  the  bonds. 

In  addition  to  the  foregoing  evidence  is  a  properly  certified  copy  of 
the  resolution  of  the  Board  of  Directors,  calling  upon  the  stockholders 
for  a  contribution  to  meet  the  interest  to  accrue  in  August  on  the  bonds 
of  the  State. 

The  statute  of  1873  provides  that  the  amount  of  the  contribution 
shall  be  recoverable  by  summary  process,  as  in  case  of  a  confession  of 
Judgment. 

We  think,  therefore,  that  the  evidence  authorized  the  fiat,  unless 
there  be  some  prohibition  in  the  State  constitution  or  in  the  constitu- 
tion of  the  United  States  forbidding  this,  and  we  are  of  the  opinion 
that  no  such  prohibition  exists. 

The  statute  provides  a  remedy  for  the  more  speedy  enforcement  of 
an  obligation.  It  does  not  affect  in  any  manner  the  obligation  of  the 
contract,  nor  is  it  retroactive ;  it  provides  only  for  the  future. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  4332. 
State  ex  rel.  Livingston  &  Guthkie  v,  James  Graham,  State  Auditor. 

Tiie  Attorney  Greneral  having  neglected  or  declined  to  take  an  appeal,  after  having  inter- 
vened and  gone  into  the  defense  of  the  case,  adopting  the  defense  made  by  the  Auditor 
and  superadding  grave  objections  to  the  relator's  claim,  it  became  the  duty  of  the  Grov- 
emor,  under  this  condition  of  affairs,  to  take,  in  the  interest  of  the  State,  the  appeal 
which  he  did.      i 

The  evidence  of  a  documentary  character  offered  by  the  Auditor  to  show  that,  at  the  time 
the  contract  relied  on  by  plaintiff  was  entered  into,  the  debt  of  the  State  was  in  excess 
of  twenty -live  millions  of  dollars,  was  improperly  rejected. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibhlef 
J.  Billings  &  Hughes,  John  Ray,  for  relators  and  appellees.  Hot- 
nor  dc  Benedict,  for  respondent  and  appellant. 

Taliaferro,  J.  This  case  was  before  us  at  the  last  term  of  this 
court  and  decided  adversely  to  the  relators.  Upon  an  application  for 
a  rehearing  the  case  was  remanded  to  the  lower  court  for  the  purpose 
of  obtaining  evidence  more  satisfactory  in  regard  to  the  amount  of  the 
State  debt  at  the  time  the  alleged  contract  was  entered  into.  See  24 
An.,  pp.  366  et  seq. 

In  the  court  below  a  judgment  in  favor  of  the  relators  was  rendered 
as  on  the  first  trial  in  that  court.  From  this  judgment  the  Auditor  has 
appealed.  An  appeal  was  also  taken  by  Messrs.  Hornor  &  Benedict, 
attorneys  at  law,  specially  engaged  and  authorized  by  the  Governor  to 
prosecute  the  appeal.  A  motion  to  dismiss  this  appeal  is  made  on 
several  grounds;  the  principal  one  is  that  the  Auditor  is  without  in- 
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terest  or  right  in  the  controversy.  The  Attorney  General  neglected  or 
declined  to  take  an  appeal  after  having  intervened  and  gone  into  the 
defense  of  the  State,  adopting  the  defense  made  by  the  Aaditor,  and 
superadding  grave  objections  to  the  relators'  claim.  Under  this  state 
of  affairs,  we  think  it  became  the  duty  of  the  Governor,  in  the  interest 
of  the  State,  to  take  the  appeal  which  he  did.  We  think  the  case  folly 
before  this  court,  and  we  therefore  overrule  the  motion  to  dismiaa. 

The  Auditor  offered  evidence  of  a  documentary  character  to  show 
that  at  the  time  the  contract  was  entered  into  the  debt  of  the  State 
was  in  excess  of  $25,000,000.  This  evidence  was  rejected  on  pnrdy 
technical  grounds.  It  should  have  been  admitted.  The  docnmentaiy 
evidence  rejected  is  appended  to  a  bill  of  exceptions  taken  to  the  re- 
fusal of  the  judge  to  admit  it.  The  bill  of  exceptions  was  well  taken. 
The  evidence  is  before  us,  and  it  fully  makes  out  the  original  allega- 
tion in  the  answers  of  the  Auditor  and  the  Attorney  General  that  the 
contract  is  null,  as  having  been  made  in  contravention  of  that  clause 
of  the  constitution  which  forbids  an  increase  of  the  State  debt  beyond 
$25,000,000. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  there  he 
judgment  iu  favor  of  the  defendant;  that  the  rule  be  dischaiged  at  the 
costs  of  the  relators. 


Howell,  J.     I  concur  in  the  decree  for  the  reasons  which  I  gave  ou 
tho  first  hearing  of  this  case. 


LuDELiNG,  C.  J.,   dissenting,    I  dissent  from  the  opinion   of  the 
majority  of  the  court,  and  I  will  hereafter  file  my  reasons. 


No.  2923. 
Eugene  E.  Levy  v.  Pike,  Brother  &  Co. 

The  depositary  is  bound  to  use  the  same  diligence  in  preserving  the  deposit  that  he  uses  is 
preserving  hiB  own  property. 

Where  tho  deposit  was  a  gratuitous  one,  and  where  the  abstraction  of  the  thing  depoaited 
seems  to  have  been  one  of  those  bold  and  adroit  acts  which  are  carried  out  suocessfiillj 
in  defiance  of  ordinary  prudence  and  diligence,  and  the  possibility  of  which  is  seen  only 
after  its  accomplishment,  the  depositary  is  not  liable,  as  he  would  be  if  the  lose  arose  tntm 
gross  or  inexcusable  negligence  on  his  part. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Ool- 
lens,  J.     (Special  jury  trial.)    Hyams  dt  JonaSf  for  plaintiff  and 
appellant.     Hays  dc  New,  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiff,  a  money  broker  of  the  city  of  New  Or- 
leans, sues  the  defendants,  who  are  engaged  in  a  banking  business, 
for  $7504  54,  the  value  of  the  contents  of  a  tin  box  deposited  by 
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plaintiff  with  the  defeodanta  for  safe  keeping,  which  was  stolen  by 
thieves  on  thirteenth  day  of  December,  1869,  and  for  the  further  sum 
of  $400,  the  reward  paid  to  recover  a  portion  of  the  contents  of  said 
box,  not  included  in  the  above  estimate  of  loss,  and  also  $100  costs  of 
advertising  the  robbery.  The  plaintiff  alleges  that  this  loss  was  occa- 
sioned by  the  negligence  and  want  of  care  of  the  defendants,  the 
depositaries. 

The  defendants  deny  that  there  was  a  want  of  care  on  their  part, 
and  aver  that  they  exercised  the  same  attention  in  preserving  the  tin 
box  of  plaintiff  they  exercised  in  preserving  similar  boxes  belonging 
to  other  depositors,  and  the  same  ttiey  exercised  in  keeping  their  own 
property;  and  this  attention  and  method  of  acting  were  well  known 
to  plaintiff,  who  acquiesced  in  and  took  advantage  thereof  for  his  own 
-convenience. 

On  the  verdict  of  a  special  jury,  the  court  gave  judgment  for  the 
defendants,  and  the  plaintiff  appeals. 

It  appears  that  during  the  year  1869  the  plaintiff  deposited  his 
money  and  kept  his  account  with  defendants ;  he  also  deposited  with 
them  every  night  the  tin  box  in  which  he  kept  his  stocks,  bonds,  scrips, 
uncurrent  money,  warrants,  jewelry,  gold,  and  marketable  securities 
of  every  description. 

He  was  in  the  habit  of  delivering  the  box  to  them  between  4  and  S 
P.  M.,  every  evening,  and  calling  for  it  every  morning,  between  8  and 
9  A.  M. 

On  receiving  the  box,  the  defendants  would  give  plaintiff  a  metallic 
check,  ''No.  1786,''  on  which,  besides,  was  engraved  these  words: 
^'  Pike,  Lapeyre  &  Brother,  deliver  to  bearer,"  and  the  box  would  only 
be  returned  to  the  plaintiff  on  presentation  of  this  check. 

It  was  the  custom  of  the  defendants  to  take  care  of  similar  boxes 
for  their  depositors,  and  sometimes  for  those  who  did  not  keep  bank 
accounts  with  them.  They  had  a  large  vault  in  the  rear  of  their 
building,  in  which  over  a  thousand  boxes  of  a  similar  character, 
belonging  to  various  persons,  were  deposited  for  safe  keeping. 

It  is  proved  that  the  plaintiff  sustained  the  loss  complained  of  by 
reason  of  the  loss  of  the  tin  box,  which  was  deposited  with  defendants 
for  sake  keeping. 

It  appears  that  on  the  morning  of  the  thirteenth  of  December,  1869, 
before  business  hours,  the  receiving  teller  of  the  defendants  brought 
the  box  in  question,  with  several  others,  from  the  vault  in  the  rear  of 
the  building,  and  placed  it  on  or  under  a  table,  on  the  side  of  the 
office  occupied  by  him,  for  the  purpose  of  having  those  boxes  conve- 
nient to  be  delivered  to  their  owners  during  business  hours,  and  for 
the  purpose  of  saving  the  time  that  would  be  consumed  in  going  to  the 
vault  for  them  when  called  for. 
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At  this  time,  there  was  no  one  in  the  office,  except  the  paying  teller, 
who  occupied  the  opposite  side,  with  his  back  to  the  receiving  teller, 
and  who  was  engaged  preparing  and  watching  the  money  lying  before 
him  for  the  day's  business.  The  front  door  was  partly  open,  and  the 
door  to  the  office  of  the  president  of  the  bank,  on  the  same  side  of  the 
bank,  that  was  occupied  by  the  receiving  teller,  was  not  locked ;  and  the 
door  from  the  president's  room  leading  into  the  bank,  near  the  table, 
where  the  boxes  were  placed,  was  also  unlocked. 

In  this  condition  of  things,  after  placing  the  boxes  on  or  near  the 
table  as  before  said,  the  receiving  teller  had  occasion  to  go  to  the  privy 
in  the  back  yard,  and  was  absent  from  the  office  ten  or  fifteen  minutes. 
On  his  return,  it  was  found  that  the  box  of  the  plaintiff  had  been 
stolen.  No  one,  as  before  said,  was  in  the  bank,  except  the  paying 
teller,  who  was  occupied,  with  his  back  to  the  table,  and  the  part  of 
the  office  occupied  by  the  receiving  teller.  It  is  probable  that  the  thief 
or  thieves  entered  the  front  door,  and  finding  the  receiving  teller  not 
at  his  place,  and  no  one  else  in  the  office,  except  the  paying  teller, 
whose  back  was  turned,  they  passed  into  the  president's  room,  and  from 
there  into  the  bank  through  the  unlocked  doors  referred  to,  and  got 
the  tin  box  of  the  plaintiff  from  the  table,  or  the  place  where  it  was 
placed  near  the  table,  and  made  their  escape  with  it,  before  the  return 
of  the  receiving  teller  to  the  office. 

It  is  shown  that  frequently  the  plaintiff,  when  depositing  the  box  of 
an  evening,  saw  it  placed  on  the  table  referred  to,  and  on  one  oocaaioii 
he  entered  the  bank  and  placed  it  there  himself;  but  on  such  occasions 
there  were  always  several  clerks  and  other  persons  in  the  bank,  so 
that  there  was  little  or  no  danger  of  thieves  stealing  it  from  the  table 
where  it  was  temporarily  left. 

The  object  of  depositing  the  tin  box  was  undoubtedly  for  the  par- 
pose  of  having  it  kept  safely  in  the  large  vault,  which  the  defendants 
had  prepared  for  their  customers,  and  where  a  thousand  valuable 
boxes  were  kept  every  night. 

The  plaintiff  had  a  good  bank  account  with  the  defendants,  and  they 
doubtless  found  it  profitable  to  receive  cash  deposits  irom  their  cus- 
tomers. It  is  not  probable  that  the  defendants  prepared  this  large 
vault,  the  numerous  metallic  checks,  and  made  such  ample  preparation 
to  receive  and  take  care  of  boxes  containing  valuable  articles,  scrips, 
bonds  and  marketable  securities  of  every  kind  merely  as  an  act  of  dis- 
interested benevolence.  On  the  contrary ;  it  is  shown  that  the  owners 
of  nearly  all  the  boxes  kept  their  currency  deposited  with  the  defend- 
ants ;  and  we  believe  the  object  of  this  vault,  holding  out  to  business 
men  a  safe  place  to  keep  their  valuable  boxes,  was  to  induce  the  de- 
posit of  money  in  the  bank  of  the  defendants. 

Their  object  was  doubtless  to  increase  their  deposits  and,  of  course^ 
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enhance  their  profits ;  and  to  accomplish  it  they  held  themselves  out 
to  the  business  community  as  prepared  to  take  care  of  their  yaluable 
boxes. 

The  taking  care,  therefore,  of  these  boxes  was  a  part  of  the  business 
of  the  bank,  by  which  they  doubtless  induced  cash  deposits  and  made 
considerable  profits.  We,  therefore,  do  not  regard  the  deposit  in  ques- 
tion as  only  a  gratuitous  one.  Something  more  than  no  gross  negli- 
gence  or  fraud  was  expected  from  the  defendants.  They  were  not 
merely  gratuitous  bailees,  receiving  a  voluntary  deposit,  and  liable 
only  for  ''gross  negligence  or  fraud;"  they  were  bound  to  exercise 
such  diligence  as  prudent  bankers  would  exercise  in  taking  care  of  and 
preserving  a  thing  of  that  character  deposited  with  them. 

Even  were  the  defendants  only  bound  for  gross  negligence,  we  think 
they  were  grossly  negligent  in  this  case.  ''  In  determining  what  gross 
negligence  is  (says  Judge  Story)  we  must  take  into  consideration  what 
is  the  thing  bailed.  ♦  *  •  Care  and  diligence  are  to  be  propor- 
tioned to  the  value  of  the  goods,  the  temptation  and  facilities  of  steal- 
ing them,  and  the  danger  of  losing  them.^'  And  to  illustrate  it,  he 
says :  '^  If  a  bag  of  apples  were  left  for  a  short  time  without  a  guard 
it  would  be  no  more  than  ordinary  neglect^  but  if  the  bag  were  of 
jewels  or  gold,  it  would  be  gross  negligence.'' 

The  box  in  (xuestion  was  very  valuable  i  it  was  a  great  temptation  to 
thieves  coming  into  the  bank,  and  finding  the  doors  leading  to  it 
unlocked,  and  the  receiving  teller  absent  from  his  place,  with  no  one 
to  protect  it,  the  paying  teller  being  engaged  in  his  own  duties  and 
his  back  turned  to  the  box.  We  think  it  was  gross  negligence  for  the 
receiving  teller  to  bring  from  the  vault  the  tin  box  in  question,  and 
leave  it  unguarded,  with  the  doors  unlocked.  And  for  this  ne>;ligence 
the  defendants,  his  employers,  are  responsible. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled;  and  it 
is  further  ordered  that  the  plaintiff  recover  of  the  defendants  $8000  54, 
with  legal  interest  thereon  from  tenth  January,  1870,  and  costs  of  both 
courts. 


On  Rehkaring. 

Taliaferro,  J.  From  a  re-examination  of  the  facts  of  this  case,, 
we  think  it  is  shown  that  the  deposit  was  a  gratuitous  one.  Then  the 
depositary  is  not  to  be  held  to  that  rigid  accountability  he  wovld  have 
been  had  the  contract  been  one  of  hiring,  or  had  the  deposit  been  made 
at  the  request  of  the  depositary,  or  solely  for  his  advantage,  or  had  it 
been  expressly  agreed  that  he  should  be  answerable  for  all  neglects. 
C.  C.  2938.  None  of  these  conditions  appear  to  have  entered  into  the 
agreement  of  the  parties  in  this  case.  "  The  depositary  is  bound  to 
me  the  same  diligence  in  preserving  the  deposit  that  he  uses  in  pre- 
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serving  his  own  property/'  C.  C,  article  2d37.  We  do  not  find  tiiat 
the  depositary  in  this  instance  has  failed  to  comply  witb  the  obliga- 
tion imposed  upon  him  by  this  article  of  the  Code,  nor  can  we  say. 
from  all  the  eircumstances  shown,  that  the  loss  arose  ircfm  gross  or 
inexcusable  negligence  on  his  part.  The  abstraction  of  the  box  seeins 
to  have  been  one  of  those  bold  and  adroit  acts  which  are  oooasionallT 
carried  out  successfully  in  defiance  of  ordinary  prudence  and  diligenceu 
Being  accomplished,  its  possibility  is  seen.  Before  It  was  attempted, 
^ts  probability  would  scarcely  have  been  coi^jectured.  Seeing  now 
how  it  might  have  been  prevented,  is  no  sound  reason  for  contending 
that  there  was  not  proper  diligence  used  to  prevent  it. 

A  review  ot  the  law  and  evidence  of  the  case  brings  ns  to  the  eon* 
•elusion  that  our  former  decree  should  be  changed. 

It  is  therefore  ordered  that  the  judgment  first  rendered  by  this  court 
in  the  present  case  be  annulled  and  set  aside.  It  is  now  ordered  that 
the  judgment  of  the  district  court  be  affirmed,  with  costs. 


Mr.  Justice  Wyly  adheres  to  the  original  opinion. 


No.  4644. 
Marcel  Guidry  v.  J.  Jbanneaud  &  Co. 

IVliere  certain  fonds  belonging  to  A  were  sequestered  in  the  hands  of  B,  his  agent,  at  tkt 
salt  of  C,  and  said  iunds  were  paid  to  0,  by  virtue  of  a  Judgment  which  was  not  appealed 
from; 

field — That  the  i>ayment  was  good  against  A,  who  could  not  recover  the  amount  from  B,  on 
the  plea  that  he  was  not  cited,  and  therefore  was  not  bound  by  the  judgment,  beaase  it 
was  proved  that  he  had  ample  notice  and  knowledge  of  the  proceedings.  He  needed  not 
the  permission  of  B,  his  agent,  and  the  garnishee  in  the  suit,  to  app^ir  in  said  suit»  and 
could  have  appealed  from  the  judgment,  had  he  seen  fit  to  do  sa  Under  the  etreaai- 
stances  of  the  case,  as  they  appear  in  the  record,  B  can  not  be  Ibroed  to  pay  to  A  what  he 
was  compelled  to  pay  to  A's  creditors  by  a  court  of  competent  jurisdiction. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Leau^ 
mont,  J.  OJuirles  Louque,  for  plaintiff  and  appellant.  J.  A, 
•Seghers,  for  defendants  and  appellees. 

Taliaferro,  J.  The  defendants,  in  November.  1871,  acting  as  the 
agents  of  the  plaintiff,  received  for  him,  from  the  Queen's  Insurance 
Company,  $4500.  Of  this  sum  the  defendants,  at  the  instance  of  and 
by  the  sauction  of  the  plaintiff,  paid  out  to  different  parties  $3900, 
leaving  a  balance  of  $600  in  their  hands,  and  in  relation  to  this  balance 
•arose  the  controversy  forming  the  subject  of  this  suit. 

The  defense  is,  that  by  a  judgment  of  the  Sixth  District  Conrt,  ven- 
eered in  favor  of  Blancand  &  Guitet,  against  them,  commenced  by 
eequestration,  they  were  compelled  to  pay  out  of  this  balance  of- $600 
tn  their  hands  the  sum  of  $491  61,  a  debt  owing  by  Gruidry,  the  plain- 
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tiff,  to  BlsDcaDddt  Gaitetj    that  they  paid  the  costs  of  that  sait, 

amountlDg  to  $30  70,  and  the  remainder,  $77  69,  was  allowed  the 

defendants,  by  order  of  court,  for  attorney's  fees,  etc.,  incurred  and 

paid  by  them  as  garnishees  in  the  proceedings  in  court,  and  which  they 

defended  in  the  interests  of  the  plaintiif.     In  the  court  below  there 

was  judgment  in  favor  of  the  defendants,  and  the  plaintiff  appealed. 

This  case  turns  upon  a  question  raised  by  a  bill  of  exceptions  in  the 

record.     The  plaintiff  objected  to  the  introduction  in  evidence  by 

defendants  of  the  judgment  of  Blancand  &  Guitet,   offered  to  show 

the  disposal  of  $491  61,  a  part  of  the  balance  of  the  $600  in  the  hands 

of  the  defendants.    The  objection  was  that  Gaidry,  the  plaintiff,  not 

having  been  a  party  to  the  judgment,  was  not  bound  by  it.    The  court 

overruled  the  objection  on  the  ground  that  the  letter  of  Guidry's 

-counsel,  addressed  to  the  defendants,  Jeanneaud  &  Co  ,  at  the  time 

the  suit  was  instituted,  and  Guidry's  receipt  to  the  defendants,  both  of 

^vhich  are  in  evidence,  sufficiently  identify  Guidry  with  the  suit.    The 

letter  of  the  attorney  is  in  these  words : 

"New  Orleans,  December  20,  1871. 
* 'Messrs.  Jeanneaud  &  Co  : 

*'  Gentlemen — At  the  request  of  Marcel  Guidry  allow  me  to  inform 
you  that  he  is  not  made  a  party  to  the  suit  brought  by  Blancand  & 
Onitet  against  you  before  the  Sixth  District  Court  for  the  parish  of  Or- 
leans, under  No.  2886  of  its  docket ;  that  the  money  sequestered  and 
•claimed  is  not  the  property  of  Messrs.  Blancand  &  Guitet,  and  that 
«aid  Marcel  Guidry  is  not  iDdebted  unto  them  for  the  amount  claimed. 
The  interest  of  Marcel  Guidry  being  solely  at  stake,  with  your  permis- 
sion, he  will  defend  the  suit  so  brought,  and  pay  the  expenses  of  court 
and  of  the  attorney,  relieving  you  from  all  responsibility.  In  case  you 
fail  to  accept  this  proposition,  or  to  defend  the  suit  properly,  the  said 
Guidry  will  hold  you  personally  responsible  for  all  damages  he  may 
suffer  in  the  premises. 

"  Very  respectfully,  your  obedient  servant, 

"  CH.  LOUQUE,  Attorney." 
The  receipt  reads  as  follows : 

'•NouvELLE  Orleans,  27  Novembre,  1874. 

**  Re^u  de  Messieurs  J.  Jeanneaud  &  Cie.  la  somme  de  cinq  cent  cin- 
quante  piastres  et  qnarante-et-un  sous  pour  balance  me  revenant  de 
mon  assurance,  moins  six  cents  piastres  que  ces  Messieurs  gardent  pour 
on  (garnishee)  de  la  maison  Blancand  &  Guitet,  et  deux  mille  piastres 
pour  la  maison  Rochereau  &  Co. 

"(Signed)  M.  GUIDRY." 

It  seems  clear  from  the  evidence  that  Guidry  had  full  knowledge  of 
the  pendency  of  the  suit  of  Blancand  &  Guitet,  and  that  he  had  ample 
time  to  set  up  all  the  defenses  in  his  power  by  appearing  and  defending 
himself  in  person. 
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Bat  it  has  been  frequently  held  by  this  court  that  no  valid  jadgment 
can  be  rendered  against  a  party  unless  he  has  been  legally  cited ;  21 
An.  690,  or  voluntarily  answers  to  the  suit.  Knowledge  of  the  suit 
brought  home  to  the  defendant  in  any  other  way  will  not  cure  a  de- 
fective citation ;  19  An.  360.  Guidrj  not  having  been  made  a  party  to 
the  proceeding  in  which  his  rights  werre  to  be  affected,  no  valid  judg- 
ment could  be  rendered  in  that  proceeding  to  affect  those  rights.  7 
N.  S.,  161  ;  13  An.  374. 

It  is  therelore  ordered,  adjudged  and  decreed  that  the  jadgment 
of  the  District  Court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  the  plaintiff  recover  from  the  defendants,  Jean  Jeanneaud 
and  J.  y.  Cathalogne,  in  solido,  the  sum  of  six  hundred  dollars,  with 
five  per  cent,  interest  per  annum  from  the  twenty-third  day  of  Novem- 
ber, 1871,  and  all  costs  of  suit. 


On  Rehearing. 

Morgan,  J.    Marcel  Guidry,  who  resides  in  the  parish  of  St  James, 

was  entitled  to  receive  a  considerable  sum  of  money  from  one  of  the 

insurance  offices  of  this  city.     He  appointed  Jtanneaud  &  Co.  to  receive 

this  money.     It  was  paid  to  them.    Guidry  owed  a  number  of  parties 

in  New  Orleans;  among  others,  Blancand  &  Guitet,  to  whom  he  a4i- 

dressed  the  following  letter : 

'*  St.  Jacques,  ce  ler  Novembre,  1871, 
Messieurs  Blancand  &  Guitet : 

Je  viens  de  recevoir  votre  lettre.  Veuillez,  je  vous  prie,  porter 
mon  compte  k  Monsieur  Jeanneaud  &>  Cie.,  qui  vous  pay  era  ansaitot  que 
Passurance  lui  aura  paye.    Tout  k  vous.  M.  GUIDRY.'* 

This  letter  was  presented  to  Jeanneaud  &  Co.  by  Blancand  &  Gaitet, 
and  they  promised  to  pay  the  sum  due  as  soon  as  the  insurance  money 
should  have  been  collected.  Subsequently,  however,  Guidry  counter- 
manded these  instructions,  and  Jeanneaud  refused  to  pay.  Thereupon 
Blancand  &  Guitet  brought  suit,  and  sequestered  the  money  in  Jean- 
neaud &  Co.'s  hands. 

There  was  judgment  ordering  the  sum  claimed  by  Blancand  & 
Guitet  to  be  paid  to  them;  from  which  judgment  no  appeal  was  taken. 
Under  it  Jeanneaud  &  Co.  paid  the  money.  It  was  objected  to  Ihe 
introduction  of  this  judgment,  that  Guidry  was  not  properly  cited, 
and  was,  in  fact,  no  party  to  the  suit.  In  a  former  proceeding,  insti- 
tuted on  the  eighteenth  November,  1871,  Blancand  &  Gaitet  pro- 
ceeded against  these  funds  in  the  hands  of  Jeanneaud  &  Co.,  by  which 
they  were  injoined  from  paying  over  this  money  to  Guidry.  Subse- 
quently, to  wit,  on  the  twenty-seventh  November,  1871,  Guidry  seems 
to  have  had  a  settlement  with  Jeanneaud  &  Co.,  as  appears  from  the 
following  receipt: 
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"Nodvelle-Orleans,  27  Novembre,  1871. 

^'Re^u  de  Messiears  J.  Jeanneaud  &,  Cie,  la  somme  de  cinq  cent  cinq- 

uante  piastres  et  quarante-et-un  sons,  pour  balance  me  revenant  de 

mon  assurance,  moins  six  cents  piastres  que  ces  Messieurs  gardent 

piour  un  (garnishee)  de  la  maison  Blancand  &>  Gnitet,  et  deux  mille 

piastres  pour  la  maison  Rochereau  &,  Cie. 

"M.   GUIDRY." 

This  proceeding  seems  to  have  been  set  aside,  but  the  money  still 
remaining  in  the  hands  of  Jeanneaud  &,  Co.  was  again  proceeded 
against.  It  was  in  this  proceeding  that  judgment  was  rendered  in 
favor  of  Blancand  &  Guitet,  and  under  which  Jeanneaud  &  Co.  paid. 
Of  these  proceedings  Guidry  bad  ample  notice.  His  counsel,  as  is 
sliown  in  the  letter  to  Jeanneaud  &,  Co.,  notified  them  that  Guidry ^s 
interest  alone  was  at  stake,  and  that  with  their  permission  he  would 
appear  and  defend  the  suit,  otherwise  tliey  would  be  held  responsible. 
He  needed  not  the  permission  of  Jeanneaud  &  Co.  to  appear  in  the 
suit ;  they  could  not  liave  hindered  him  irom  doing  so,  had  he  liked ; 
he  could  have  appealed  from  the  judgment,  had  he  seen  fit  to  do  so. 
He  did  neither.  Jeanneaud  &,  Co.  only  paid  a  debt  which  he  had 
acknowledged  to  be  due,  and  the  money  for  which  he  had  left  in  their 
hands  to  pay.  They  paid  only  after  they  were  ordered  to  pay  by  a 
cokrt  of  competent  jurisdiction,  over  them  at  least,  and  we  do  not 
think  that  under  these  circumstances  they  can  be  forced  to  pay  to 
Guidry  what  they  were  compelled  to  pay  Guidry's  creditor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
heretofore  rendered  by  us  be  annulled,  avoided  and  reversed,  and  it 
is  further  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs. 


No.  4328. 

Charles  A.  M.  Poutz  v,  Auguste   Reggio,  Blanchin  &  Giraud, 

Garnishees. 

It  has  never  been  held  that,  to  make  a  valid  inscription  of  a  conventional  mortgage,  an  entire 
copy  of  the  authentic  act  in  which  it  is  granted  should  be  spread  upon  the  public  record. 
The  object  of  registration  is  public  notjce,  with  reasonable  certain t]^,  of  the  substantial 
particulars  of  the  mortgage ;  and  when  this  is  done,  the  purpose  of  the  law  is  satisfied. 

The  reiiiscriptien  on  the  fourth  of  December,  1869,  of  a  mortgage  given  in  1844,  reinstated 
the  inscription  thereof,  to  take  effect  ft<om  the  date  of  its  inscription ;  and  as  this  rein- 
scription  took  place  anterior  to  the  plaintiff's  judgment,  it  follows  that  when  the  mort- 
gaged property  was  sold  under  that  judgment,  it  was  first  subject  to  the  payment  of  the 
mortgage  debt. 

APPEAL  irom  the  Seyenth  District  Couit,  parish  of  Orleans.     Col- 
lenSf  J.    JS.  Howard  McCaleb,  tor  plaintiff  and  appellee.     Samhola 
d  Ducros,  for  defendants  and  appellants. 

Wylt,  J.      In  1867,  the  defendant,    Auguste  Reggio,  sold  to  the 
plaintiff  one-half  of  his  sugar  plantation  in  the  parish  of  Plaquemines. 
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Subseqaently  there  was  a  snit  for  partition,  and  the  proper^  waa 
aold  by  order  of  court  to  effect  the  partition. 

Out  of  the  half  of  the  proceeds  coining  to  Auguste  Reggio,  the  par- 
chasera,  Blanchin  &  Giraud,  retained  in  their  hands  $14,900,  the 
amount  of  a  conventional  mortgage  given  by  Augusta  Reggio  to  his 
brother,  Edmond  Reggio,  in  1844. 

The  plaintiff  subsequently  obtained  judgment  against  Angoste 
Reggio,  caused  execution  to  issue,  and  garnishment  process  to  be 
served  on  Blanchin  &  Giraud.  They  answered  the  interrogatories, 
stating :  that  they  held  this  $14,900,  belonging  to  Auguste  Reggio,  in 
order  to  discharge  the  mortgage  existing  on  the  plantation  in  &vor  of 
Edmond  Reggio;  and  that  all  the  other  funds  of  said  Auguste  Reggio, 
remaining  in  their  hands  at  the  time  of  the  purchase,  were  paid  over 
to  him,  and  they  are  in  no  manner  indebted  to  him. 

The  plaintiff  then  took  proceedings  to  traverse  these  answers  and  to 
obtain  judgment  against  said  garnishees  for  the  amount  of  his^./a., 
making  Octave  Reggio,  the  curator  of  Edmond  Reggio,  who  was  inter> 
dieted,  a  party  to  the  said  proceedings. 

The  conrt  came  to  the  conclusion  that  the  mortgage  in  favor  of 
Edmond  Reggio  was  perempted,  and  gave  judgment  requiring  the 
garnishees  to  pay  over  to  the  sheriff  the  amount  of  the^.  /a.  issued 
by  the  plaintiff. 

The  defendants  and  the  garnishees  objected  to  the  form  of  the  pro- 
ceedings, and  they  contend  that  a  revocatory  action  should  have  been 
resorted  to,  in  order  to  set  aside  the  mortgage  and  the  judgment  ren- 
dered thereon  in  favor  of  Edmond  Reggio. 

If  the  mortgage  was  never  legally  rein  scribed  since  it  was  given  in 
1844,  as  appears  by  the  evidence,  it  is  without  effect  as  to  third  per- 
sons, and  it  is  no  incnmberance  on  the  property  in  the  hands  of  the 
garnishees. 

As  to  the  plaintiff,  and  as  to  the  garnishees,  the  mortgage  of  Edmond 
Reggio  is  without  effect  for  want  ot  reinscription,  and  the  latter  has  no 
preference  on  the  funds  of  Auguste  Reggio  retained  in  the  hands  of 
said  garnishees.  The  plaintiff,  who  has  acquired  the  privilege  of  a 
seizing  creditor  on  the  funds  by  reason  of  the  garnishment  process,  had 
no  cause  to  bring  a  revocatory  action  to  set  aside  the  mortgage  of 
Edmond  Reggio,  which  was  dead  as  to  him  for  want  of  reinscription. 

We  therefore  conclude  that  the  court  did  not  err  in  rendering  the 
judgment  appealed  from. 

Judgment  affirmed. 


On  Rshbarinq. 

Morgan,  J.    On  the  twenty-fourth  of  November,  1871,  Poutz  ob- 
tained two  judgments  against  Auguste  Reggio,  one  for  $1047  75,  witii 
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legal  interest  from  judicial  demand,  and  the  other  for  $6843  59,  with 
eight  per  cent,  interest  from  twenty-eighth  December,  1867,  less  a 
credit  of  $1500,  paid  on  the  second  February,  1869. 

Ft.  fas,  issued  on  these  judgments,  and  Blanchin  &  Giraud  were 
made  garnishees,  and  interrogatories  were  propounded  to  them.  They^ 
answer  and  deny  being  indebted  to  Anguste  Reggio  in  any  sum  of 
money,  or  that  they  have  any  property  of  any  description  in  their 
hands  belonging  to  him.  Their  answers  were  traversed,  and  Pontz. 
affirms  that  they  are  false.  He  alleges  that  Blanchin  &  Giraud  held 
$14,900  in  their  hands  nominally  to  pay  a  certain  mortgage  and  judg- 
ment in  favor  of  Octave  Reggio,  in  his  capacity  of  curator  to  his  brother 
Edmond  Reggio,  which  sum  is  really  the  property  of  Auguste  Reggio, 
his  debtor  j  that  the  mortgage  resulting  from  this  judgment  is  null  and 
void  as  against  him ;  that  when  it,  the  mortgage,  was  rein  scribed  in 
1869,  it  was  barred  by  the  prescription  of  ten  and  twenty  years  ^  that 
the  consideration  of  the  mortgage  was  the  price  of  slaves,  and  there- 
fore without  validity;  that  the  pretended  judgment  rendered  in  the 
suit  of  Octave  Reggio,  curator  of  Edmond  Reggio  v.  Auguste  Reggio, 
is  also  null  and  void,  because  the  court  which  rendered  it  had  no  juris- 
diction ;  because  the  proceedings  were  wholly  ex  parte  and  illegal ; 
because  it  was  rendered  and  signed  at  chambers,  and  out  of  term  time, 
and  was  never  read  or  entered  upon  the  minutes  of  the  court;  because 
the  judgment  was  rendered  and  signed  on  first  February,  1871 ,  while 
the  petition  praying  for  it  was  not  filed  until  the  fifth ;  that  there  was 
nonsuit  pending  when  the  judgment  was  signed,  and  that  the  snbse- 
qnent  filing  of  the  petition  could  not  give  a  retroactive  effect  to  the 
jadgment,  which  was  of  itself  illegal;  that  the  inscription  of  this  judg- 
ment, its  rendition  and  signature,  was  the  result  of  a  conspiracy  and 
fraud  between  Octave  Reggio,  curator  of  his  brother  Edmond,  Auguste 
Reggio,  the  defendant,  and  Blanchin  &  Giraud,  the  garnishees,  for  the 
purpose  of  putting  Auguste  Reggio's  property  beyond  the  reach  of  his 
creditors,  and  particularly  to  protect  it  against  the  claims  of  the 
plaintiff. 

The  evidence,  consisting  of  the  accounts  between  Blanchin  &  Giraud 
and  4^i?^^^  Reggio,  produced  under  a  subpena  duces  tecum  obtained 
by  the  plaintiff,  establishes  that  when  the  interrogatories  were  pro- 
pounded, Auguste  Reggio  was  in  debt  to  Blanchin  &  Giraud.  It  also 
established  that  at  that  time  Blanchin  &  Giraud  held  in  their  hands 
$14,899  75,  in  the  name  of  Octave  Reggio,  as  curator  of  Edmond  Reg- 
gio. The  question  which  we  have  to  decide  is,  to  whom  does  this 
money  belong?  To  Edmond  Reggio  or  to  Auguste  Reggio?  To  make 
satisfoctory  answers  to  these  questions,  the  facts  upon  which  they  are 
propounded,  so  far  as  they  relate  to  the  parties,  mnst  be  stated. 

The  Pointe  aux  Chines  plantation,  with  the  slaves  thereon,  was  inher- 
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ited  by  the  Reggios  from  their  father  and  mother.  It  was  sold  in 
order  to  effect  a  partition.  Augaste  Reggio  purchased  it  for  $90,000. 
Among  the  children  who  inherited  was  Edmond  Reggio,  who  was  a 
.minor  at  the  date  of  sale.  Augaste  Reggio  was  his  tutor.  His  interast 
in  the  succession  of  his  parents  amounted  to  $14,899  79.  Aognste 
Reggio  became  his  debtor  for  that  sum,  to  secure  which  a  special 
mortgage  and  vendor's  privilege  was  reserved  on  the  plantation  sold. 
The  sale  took  place,  and  the  mortgage  was  recorded  about  the  fiist 
April,  1844.  At  that  time  Edmond  Reggio,  as  appears  from  the  testi- 
mony, was  about  twenty  years  of  age.  This  mortgage,  it  is  contended, 
was  rein  scribed  on  the  fourth  December,  1869. 

Edmond  Reggio  has  been  all  his  life  insane.  He  was  interdicted  by 
judgment  of  the  courjb  of  his  domicile  on  the  fifteenth  January,  1870. 
Octave  Reggio,  his  brother,  was  appointed  his  curator.  He  is  made  a 
party  to  these  proceedings  by  the  plaintiff.  On  the  first  February, 
1870,  Octave  Reggio,  in  his  capacity  of  curator  to  Edmond  Reggio, 
obtained  judgment,  in  favor  of  his  ward  and  against  Auguste  Reggio, 
for  $14,899  79,  and  his  right  of  mortgage  on  the  Pointe  aax  Chenes 
plantation  was  recognized.  The  suit  was  brought  at  the  common 
domicile  of  all  the  parties,  and  in  the  parish  where  the  property  was 
situated.  It  was  brought  out  of  term  time,  and  was  decided  in  cham> 
bers,  and  upon  the  confession  of  the  defendants.  The  petition  npoo 
which  the  judgment  was  rendered  was  not  filed  until  the  fifth  Febru- 
ary. On  that  day  fi,  fa.  issued,  and  the  property  mortgaged  was 
seized  thereunder. 

We  must  now  return  to  the  transactions  between  Auguste  Reggio 
and  Poutz,  tue  plain tift\ 

As  we  have  before  seen,  Auguste  Reggio  became  the  owner  of  the 
plantation  in  question,  subject  to  Edmond  Reggio's  mortgage,  about 
the  .first  April,  1844.  He  continued  to  be  the  sole  owner  thereof  until 
the  twenty -eighth  November,  1867,  when  he  sold  the  undivided  half 
thereof  to  Poutz,  the  plain tifi^.  lor  $35,000  cash.  In  this  act  of  sale  it 
is  recited  that  the  mortgage  of  Edmond  Reggio  rested  on  the  property, 
and  Auguste  Reggio  bound  himselt  to  have  it  released.  This  he 
never  did.  On  the  contrary,  he  caused  it  to  be  reinscribed,  in  Decem- 
ber, 1869.  It  is  thus  apparent  that  in  November,  1H67,  Poutz  knew 
that  the  property  which  he  purchased  was  encumbered  with  a  mort- 
gage in  favor  of  Edmond  Reggio.  On  the  sixteenth  December,  1869, 
Poutz  obtained  a  judgment  against  Auguste  Reggio  for  the  partition  of 
the  plantation  (Pointe  aux  Chdues),  held  in  common  between  them.  In 
obedience  to  this  judgment,  the  plantation  was  sold  on  the  fifth  Feb- 
ruary, 1870.  It  was  on  this  day  that  Octave  Reggio,  curator,  issued 
execution  under  the  judgment  which  he  had  obtained  against  Auguste 
JReggio.     The  plantation  was  sold  under  the  two  fi.  fas.,  and  was  pur- 
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chased  by  Blancbin  &  Giraud.  The  curator  dispensed  the  purchasers 
from  paying  the  amount  due  to  his  ward  in  cash.  At  this  sale,  the 
purchase  price  was  $47,000. 

The  purchasers  reserved  in  their  hands  an  amount  sufficient  to  pay 
some  incumbrances  which  rested  upon  the  property,  and  about  which 
there  is  no  dispute,  and  paid  to  the  sheriff  $14,320  in  cash,  being  the 
Amount  coming  to  Poutz.     They  also  reserved   $14,899  79   ''with 
'which  to  satisfy  the  privilege  and  mortgage  of  Edmond  Reggio." 
All  of  which  appears  to  have  been  done  with  the  knowledge  and  con- 
sent of  Poutz.     Thus,  when  he  purchased  his  interest  in  the  Point 
Aux  Chines  plantation,  he  knew  that  it  was  incumbered  with  Edmond 
Beggio's  privilege  and  mortgage ;  and,  when  it  was  sold,  he  knew  that 
the  debt  which  it  was  given  to  secure  remained  unpaid.    Although  the 
;amount  which  he  had  paid  for  his  share  of  the  plantation  largely  ex- 
ceeded the  debt  due  by  his  vendor  to  Edmond  Reggio,  and  although 
his  vendor  had  agreed  to  cause  the  mortgage  by  which  it  was  secured 
to  be  released,  he  took  no  steps  to  compel  him  to  comply  with  his 
contract.    Thus  he  was  reckless  in  purchasing  property  which  was 
incumbered  at  the  time  of  purchase,  and  careless  in  not  seeing  to  it 
that  the  incumbrance  was  removed  when  he  had  the  opportunity  to  do 
mo.    If  he  suffifrs,  he  has  himself  alone  to  blame.     The  first  question 
-which  we  are  called  upon  to  decide  is,  whether  or  no  the  reinsoription 
of  the  mortgage  of  tlie  first  April,  1844,  on  the  first  December,  1869, 
reinstated  it.    Plaintiff  contends,  first,  that  it  was  not  reinstated  in 
the  manner  required  by  tlie  law^  and,  second,  that  it  was  barred  by 
the  prescription  of  ten  and  twenty  years. 

First — The  mortgage  is  to  be  found,  first,  in  the  act  of  sale  and  par- 
tition between  the  heirs  of  the  first  April,  1844,  in  which  the  property 
is  fully  described,  and  in  which  it  is  declared:  **  Pour  la  part  des 
mineurs  Edmond  et  Octave  Reggio,  s'^levant  k  lasomme  de  $29,790  50, 
le  dit  sieur  acqu6reur,  en  sa  quality  de  tuteur  en  prend  charge.  Pour 
garantir  le  paiement  des  dix  billets  ci-dessus  d^crits  k  leur  ^ch^ance 
respective  et  I'avoir  des  dits  mineurs  Edmond  et  Octave  Reggio,  dans 
le  produit  de  cette  vente,  Inhabitation  et  les  esclaves,  objets  de  la 
pr^sente  vente,  sent  et  demeurent  sp^cialement  hypoth^qu^s,  ainsi  que 
pour  tout  int^r^t  ^ventuel  qui  pouvait  r^sulter  du  non-paiement  des 
dits  billets  et  de  I'avoir  des  dits  mineurs. 

On  the  same  day  a  distinct  mortgage  on  the  same  property  wAs  sepa- 
rately inscribed  in  the  office  of  the  Recorder  of  Mortgages,  in  book  4, 
folio  241,  No.  860. 

On  its  face  the  mortgage  is  perempted  by  the  lapse  of  time.  The 
curator,  however,  contends  that  it  was  reinscribed  in  the  manner  and 
form  required  by  law. 

For  the  plaintiff  it  is  contended  that  the  only  evidence  of  its  rein- 
41 
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scription  is  to  be  found  in  the  following  entry  made  by  the  Beeorder 
immediately  under  the  original  deed,  in  book  D  of  1844,  viz :  ''Bein- 
ficribed  at  the  request  of  Mr.  Auguste  Reggio,  this  fourth  day  of  De- 
ceBiber,  1869 ;"  signed,  E.  Butler,  Recorder.  This,  he  fiays,  amounto 
to  nothing.  Of  this  opinion  was  the  District  Judge,  and  of  the  same 
opinion  were  we  when  the  case  was  first  presented  to  us,  and  so  think- 
ing we  gave  judgment  in  favor  of  the  plaintiff.  Upon  the  law,  applied 
to  this  state  of  facts,  our  minds  have  undergone  no  change.  But  a 
further  examination  has  satisfied  us  chat  we,  as  well  as  the  Digtrict 
Judge,  erred  as  to  the  facts. 

The  original  mortgage,  which  is  contained  in  the  act  of  sale  and  par- 
tition, and  in  which  the  debt  due  to  the  minor  and  the  mortgage  given 
to  secure  the  same,  is  specifically  set  forth,  and  in  which  the  property 
mortgaged  is  fully  described,  was  recorded  on  the  first  of  April,  1844. 
Another  recital  of  the  same  mortgage  in  which  the  debt  due  the  minor 
and  the  property  are  described  at  length,  and  identified  with  the  firstaet, 
was  recorded  on  the  same  day  in  book  4,  folio  241,  No.  860.  The  rein- 
Bcription  was  made  on  the  fourth  of  December,  1869,  in  book  D,  Xa. 
1708,  folio  78.  The  two  first  named  acts  are  in  the  French  language, 
I  the  third  is  in  English.  It  commences:  ''Auguste  Reggio,  in  favor  of 
Edmund  Reggio,  as  per  act  passed  before  Gilbert  Leonard,  then  Parisk 
Judge  and  ex-officio  notary  public  in  and  for  this  parish,  on  the  first 
day  of  April,  1844,  to  secure  full  and  punctual  payment  of  the  finm 
of  $14,899  79,  being  the  share  or  portion  accruing  to  said  minor  troii 
the  succession  of  Nicholas  Reggio  and  Caroline  Jorda,  his  deceased 
father  and  mother,  specially  mortgaged  and  hypothecated  in  favor  of 
said  minor.*'  And  here  follows  the  description  of  the  property,  which 
description  is  a  literal  copy  ot  the  one  in  the  act  of  the  first  of  April, 
1844,  except  as  to  the  slaves  which  are  not  mentioned  at  all ;  as  tbey 
did  not  exist  at  the  time,  there  was  no  need  to  mention  them.  It  was 
in  fact  the  reinscription  of  the  mortgage  ot  1844,  and  the  recital  of  tke 
Recorder  that  it  was  rein  scribed  at  the  request  of  Auguste  Reggio, 
refers  to  the  act  of  reinscription  and  not  to  the  original  mortgage.  It 
can  mean  nothing  else,  as  it  is  not  found  on  the  margin  of  the  actaf 
1844,  and  is  only  found  in  the  act  of  reinscription  of  the  fourth  of  De- 
cember, 1869.  It  is  urged  that  under  the  decision  in  Shepperd  r.  Cotton 
Press,  2  An.,  the  reinscription  was  not  made  in  accordance  with  the 
law,  because  the  entire  act  in  which  the  mortgage  is  contained  is  not 
copied  in  lull. 

**It  has  never  been  held,  that  to  make  a  valid  inscription  of  a  con- 
ventional mortgage,  an  entire  copy  of  an  authentic  aot  in  which  it  is 
granted  should  be  spread  upon  the  public  record.  The  object  of  r^gii- 
tration  is  public  notice,  with  reasonable  certainty  of  the  aabstantial 
particulars  of  the  mortgage )  and  when  this  is  done,  the  purpose  of 
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the  law  IB  satisfied.  Suppose  a  mortgage  oreditor  should  go  to  the 
mortgage  office  and  verbally  state  to  the  recorder  all  the  essential 
particulars  of  the  authentic  act  of  mortgage  or  judgment  under  which 
he  claimed^  and  the  recorder,  instead  of  requiring  a  copy  of  the  act  or 
judgment,  as  he  might  do  (articles  3330,  3331),  should  inscribe  the 
particulars  as  stated  -,  this  would  be  good.  Such  is  the  spiiit  of  what 
we  held  in  Ellis  v.  Sims,  2  An.  254;"  Bonnaf^  v.  Lane,  5  An.  225.  Th« 
case  supposed  by  Mr.  Justice  Slidell  in  the  decision  just  quoted  is  the 
case  at  bar,  except  that  here  it  is  the  debtor  who  acknowledges  the 
debt  and  causes  the  inscription,  instead  of  the  creditor,  and  causes  to 
be  stated  in  full  the  original  amount  by  him  due,  and  describes 
critically  the  property  mortgaged  to  secure  its  payment. 

In  the  succession  of  Pate,  6  An.  p.  242,  Mr.  Justice  Slidell  again 
said :  *'  The  principal  objection  to  the  sufficiency  of  the  registry  is 
that  they  did  not  cause  the  acts  of  mortgage  to  be  inscribed  in  full, 
but  merely  inscribed  certificates  of  the  parish  judge  before  whom  the 
mortgages  were  executed,  in  which,  respectively,  he  certifies  that  an 
act  of  mortgage  had  been  executed  before  him,  the  material  and  sub- 
stantial details  of  which  are  stated.  *  •  *  We  have  hitherto  said 
that  the  object  of  registration  is  public  notice,  with  reasonable  ceiv 
tainty  -,  and  we  can  not  sanction  a  construction  which  would  avoid 
the  registry  of  a  mortgage  upon  tlie  ground  that  the  entire  deed  of 
mortgage  was  not  spread  verbatim  and  literatim  upon  \he  public 
records." 

In  Rogers  v,  Chander,  6  An.  349,  it  was  said  :  **  It  has  been  held  in 
relation  to  the  inscription  of  mortgages  that  although  the  law  requires 
a  c"py  of  the  act  offered  for  record  to  be  presented  to  the  recorder  of 
mortgages,  it  is  not  indispensable  to  the  validity  of  the  inscription 
that  the  entire  act  should  be  copied  in  the  books  of  the  recorder;  and 
that  a  declaration  that  the  mortgage  exists,  with  a  statement  of  dates 
and  amounts,  and  a  full  description  of  the  property,  are  sufficient." 
These  cases  were  all  determined  by  the  court  which  decided  the  Shep- 
perd  case,  and  are  not  considered  as  interfering  with  the  doctrine  of 
registry  as  laid  down  in  that  case.  With  them  before  us,  we  think  we 
may  say  that  in  deciding  that  where  a  tutor  causes  the  mortgage  he 
has  given  in  favor  of  one  who  has  been  his  ward  to  be  reiuscribed — 
the  reinscription  containing  the  date  of  the  debt,  and  the  amount 
thereof  in  principal,  together  with  a  description  of  the  property  sub- 
ject to  the  mortgage  upon  the  books  of  the  recorder  of  mortgages,  the 
law  has  been  complied  with — we  are  only  following  the  line  of  safe 
precedents  which  has  been  marked  out  by  our  predecessors,  whose 
opinions  upon  this  subject  entirely  agree  with  our  own. 

Second — Was  the  debt,  which  the  mortgage  was  given  to  secure,  pre- 
scribed at  the  time  the  mortgage  was  reiuscribed  ? 
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That  it  existed  at  one  time  is  not  disputed.    That  Poutz  knew  it,  ig 
apparent  from  the  fact  that  it  is  recited  in  the  deed  by  which  he  became 
part  owner  of  the  property  which  was  mortgaged  to  secore  its  pay- 
ment.     Auguste  Reggio  swears  that  he  constantly  acknowledged  this 
debt.      Octave  Reggio  swears  to  the  same  thing.      They  both  swear 
that  it  was  otten  acknowledged  in  the  presence  of  Poutz  -,  and  this 
evidence  is  not  contradicted       This  constant  acknowledgment  kept 
the  debt  alive.      The  reinscription  of  the  mortgage  of  1844,  on  die 
fourth  December,  1869,  re-established  the  inscription,  to  take  effect 
from  the  date  of  its  reinscription ;  and  as  this  reinscription  took  place 
anterior  to  Poutz^  judgment,  it  follows  that  when  the  property  was  add 
under  that  judgment,  it  was  first  subject*  to  the  payment  of  this  debt. 
The  next  objection  to  the  mortgage  is,  that  it  was  given  to  secure 
the  price  of  slaves,  and  is  therefore  immoral,  illegal  and  without  an; 
validity  whatever.      Counsel  for  Edmond  Reggio  admits  that  the  debt 
in  question  was  partly  the  price  of  slaves — ^tbat  is  to  say,  to  the  extent 
of  one- third  of  the  amount.    But  he  contends  that  the  question  of  con- 
sideration of  the  sale  of  slave  property  is  finally  settled  in  favor  of  the 
bearer  of  such  claims  by  the  decisions  of  the  Supreme  Coart  of  the 
United  States,  in  the  cases  of  White  v.  Hart  and  Osborn  v.  Nicholson, 
13  Wallace,  647,  654.     The  interests  of  the  parties  in  the  case  before 
us  do  not  make  it  necessary  that  we  should  discuss  this  question. 

Since  the  year  1855,  all  debts  bear  interest  at  the  rate  of  five  per 
cent,  per  annum.  The  relative  price  of  the  slaves  on  the  Pointeaax 
Chenes  plantation  to  the  land  was,  as  it  is  established  by  the  testi- 
mony, one-third  for  the  slaves,  two-thirds  for  the  land.  The  price 
of  the  land,  therefore,  would  be  about  $13,000.  The  interest  on  this 
sum  at  five  per  cent.,  since  1855  to  the  day  of  sale  to  Blanchin  & 
Oiraud — fifth  February,  1870 — makes  the  debt  due  on  the  land  alone 
far  exceed  the  amount  in  the  garnishees'  hands.  This  law  we  feel 
bound  to  apply  to  the  protection  ot  the  litigant  before  us,  although  it 
has  not  been  invoked  in  his  behalf. 

The  conclusions  we  have  arrived  at  upon  these  points  make  it  un- 
necessary for  us  to  consider  the  question  of  the  validity  of  the  judg- 
ment obtained  by  Octave  Reggio,  curator,  against  Auguste  Reggio: 
and  so  we  are  enabled  to  prevent  the  ruin  of  one  who,  once  a  minor, 
under  a  tutor,  and  always  an  insane  person,  and  thus  doubly  the  ward 
of  the  courts  and  entitled  to  their  protection,  without  being  called 
upon  to  review  the  settled  jurisprudence  of  the  State  with  regard  to 
what  is  termed  the  slave  consideration  in  contracts,  and  without 
changing  in  any  manner  our  own  decisions  upon  the  subject  of  the 
reinscription  of  mortgages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
heretofore  rendered  by  us  be  avoided,  annulled  and  reversed.    And 
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it  is  now  ordered,  adjadged  and  decreed  that  the  jadgment  of 
the  District  Coart  be  avoided,  annulled  and  reversed,  and  that  there 
be  jadgment  in  favor  of  the  garnishees,  Blanchin  &  Giraad^  and  Octave 
I^ggio,  curator  of  Edmond  Reggio,  and  that  plaintiff  pay  costs  in 
both  courts. 


No.  2986. 
Philip  Drumh  v.  Hanna,  Hitchcock  &  Sewell. 

'Were  it  admitted  that  a  partner  can  shield  himself  from  responsibility  by  publishing  that  he 
Trill  not  be  responsible  for  debts  oontract«d  by  his  copartners  in  the  interest  of  their 
common  venture,  stlU  the  notice,  eyen  if  safflcient.  must  be  brought  home  to  the  party 
who  contracts  on  the  resi)on8ibility  of  the  firm.  His  telling  his  partners  that  he  would 
not  be  responsible,  does  not  affect  the  plaintiff,  who  was  not  notified. 

Under  such  circumstances,  a  copartner,  who  stood  by  and  saw,  without  objections,  a  work 
done  which  was  necessary  for  the  prosecution  of  the  business  in  which  he  was  engaged, 
is  bound  to  pay  for  it. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lenSf  J.  Cotian  <&  Levy,  for  plaintiff  and  appellee.  Bace,  Foster  dt 
Merrick,  for  Hanna,  defendant  and  appellant. 

Morgan,  J.  We  consider  it  established  that  the  defendants  were 
partners,  carrying  on  a  distillery  near  the  bank  of  the  Mississippi  river. 
Sewell  was  the  superintendent  thereof.  The  distillery  obtained  its 
supply  of  water  by  means  of  a  pipe  which  led  to  the  river.  This  pipe 
was  liable  to  be  broken  by  steamboats,  drift  logs,  etc.,  which  were 
constantly  passing. 

It  was  considered  necessary  to  protect  this  pipe.  This  was  done  by 
the  plaintiff,  who  drove  piles  about  and  around  it.  The  work  was 
done  at  the  instance  of  Sewell.  Plaintiff  charged  one  thousand  one 
hundred  dollars  for  it.  Payment  has  been  demanded  and  refused. 
He  brings  this  suit  to  recover  the  amount  due  him.  The  work,  it  is 
proved,  is  worth  the  sum  charged. 

There  was  judgment  against  all  the  defendants. 

Hanna  alone  has  appealed.  He  denies  the  partnership;  denies  his 
liability;  and  protests  that  he  can  not  be  held  liable,  because  he  had 
notified  the  public  that  he  would  not  be  responsible,  or  pay  any  billa 
contracted  in  his  name,  without  his  written  order. 

The  notice  does  not  allude  to  the  partnership  existing  between  the 
parties,  or  mention  the  names  of  the  copartners. 

Assuming  that  a  partner  can  shield  himself  from  responsibility  by 
publishing  to  the  world  that  he  will  not  be  responsible  for  debts  con- 
tracted by  his  copartners  in  the  interest  of  their  common  venture — 
upon  which  it  is  not  necessary  that  we  should  express  any  opinion — 
still  it  is  evident  to  our  minds  that  the  notice,  if  sufficient,  must  be 
brought  home  to  the  party  who  contracts  on  the  responsibility  of  the 


646  SUPREME  COURT  OP  LOUISIANA, 

Dmmm  v.  Hanoft,  Hitchcock  and  SewelL 

firm.  In  this  case,  it  is  not  shown  that  Dmmm  knew  that  any  soch 
notice  had  been  published.  Even  if  it  had  been,  Hanna  was  present 
-when  the  work  was  being  done ;  he  made  no  objection  thereto;  on  the 
•contrary,  we  think  the  testimony  shows  he  acquiesced  in  it.  True,  be 
told  his  copartners  that  he  would  not  be  responsible  for  the  amount  to 
he  paid,  but  to  bind  the  plaintiff,  he  should  have  notified  him.  This 
he  did  not  do.  As  he  stood  by  and  saw  the  work  done  without  objec- 
tion, and  as  the  work  was  necessary  for  the  prosecution  of  the  busineei 
in  which  he  was  engaged,  he  is  bound  to  pay  for  it. 

Of  this  opinion  was  the  District  Judge,  and  we  agree  with  him. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4337. 


Succession  of  J.  M.  Caballbro. — Oppositions  of  Charles  Madnd, 
-S"^'  Dative  Testamentary  Executor,  et  als. 

!      fi  ^ 

I  2^     Q^        Tlio  account  reudered  to  the  heir  being  a  copy  of  the  one  previoasly  homologated,  contndk 

't         124     7fig  torily  with  the  creditors,  is  prima  facie  correct. 

—        If  tho  it<ema  thereof  wore  exorbitant  and  undne,  the  opponents  shonld  have  adminiilenA 
i  proof  to  OTorconie  the  presumption  of  correctness  existing:  in  favor  of  the  aocoantsotbr 

reason  of  tlie  judf^mont  of  homologation.    This  has  not  been  done.    lUcgal  cbsrga 
*  however  apparent  on  the  face  of  tho  record,  can  be  corrected. 

An  ezecator  can  not  keep  in  his  handH  the  fands  which,  according  to  law,  he  was  bound  t> 
depofiit  in  bank,  on  the  plea  of  retaining  only  t^e  amount  of  a  legacy  dne  to  him,  wha 
the  testamentary  diposition  in  his  fnvor,  by  the  szpress  terms  of  the  will,  was  to  bedi^ 
charged  out  of  a  particular  fund  in  Havana,  Island  of  Cuba,  of  which  he  had  not  ti» 
seizin.  The  funds  in  controversy  in  this  case  were  not  derived  from  that  source,  asd 
ought  not  to  have  been  retained  and  used  by  the  executor. 
The  Hureties  of  the  executor  not  having  been  cite<1  and  not  appearing  in  this  suit,  the  jel^ 
ment  rendered  against  them  was  annulled  on  rehearing. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Dwrig- 
neaud,  J.  O.  L.  Bright,  for  dative  testamentary  executor  and 
Appelhints.    A,  Voorhies,  for  Martinez  et  als.,  appellees. 

Wyly,  J.  In  February,  1872,  this  court  decided  that  Maria  Dolows 
Felicity  Caballero,  wife  of  Joseph  Maria  Conte,  was  the  legitimate 
daughter  and  sole  heir  at  law  of  J.  M.  Caballero;  annulled  the  will  of 
8aid  Caballero  of  date  the  twenty-first  of  March,  1852,  and  ratified  in 
January,  1856,  and  ordered  the  dative  testamentary  executor  to 
render  a  full  and  complete  accoiut  of  his  administration.  F.  P.  Mar- 
tinez, the  dative  testamentary  executor,  who  had  previously  resigned, 
Tendered  his  account,  crediting  the  succession  with  $16,692,  theamoaDt 
of  funds  on  hand  and  collected,  and  debiting  it  with  charges  amoant- 
ing  in  the  aggregate  to  $10,733  26. 

To  this  account,  Charles  Maduel,  the  present  dative  executor,  anil 
Mrs.  Conte,  the  sole  heir  at  law,  made  opposition,  disputing  every 
item  charged  against  the  succession,  and  alleging  that  the  said  accoant 
does  not  contain  a  correct  statement  of  the  receipts  and  disbursements 
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of  flaid  executor ;  that  the  accountant  never  paid,  or  was  authorized 
to  pay,  the  items  with  which  he  credits  himself,  the  same  being  illegal, 
exorbitant  and  undue  by  the  succession,  ought  not  to  be  charged 
against  it ;  that  said  executor  is  not  entitled  to  any  commissions,  be- 
oause  his  services  have  insulted  in  nothing  but  injury  to  the  estate. 

The  opponents  irirther  show  that  the  said  executor  received  $16,692, 
of  which  $2157  50  was  in  gold,  and  did  not,  in  compliance  with  law, 
deposit  said  moneys  in  a  chartered  bank  and  keep  in  his  official 
capacity  a  bank  book,  consequently  he  is  liable  and  should  be  con- 
demned, jointly  and  severally  with  his  sureties,  to  pay  to  said  estate 
twenty  per  cent,  per  annum  interest  on  said  amount  not  so  deposited, 
from  the  twenty-sixth  day  of  November,  1866,  until  final  payment; 
that  he  has  not  used  proper  diligence  in  collecting  certain  claims  due 
the  estate,  amounting  in  the  aggregate  to  $17,904  55,  and  by  his 
neglect  and  inattention  he  has  caused  the  estate  to  lose  that  amount, 
for  which  he  becomes  liable;  and  that  he  has  utterly  failed  and 
neglected  to  rent  a  valuable  residence  belonging  to  the  estate  on  St. 
Leuis  street,  causing  a  loss  of  $1800,  for  which  he  is  also  liable.  The 
court  dismissed  the  oppositions  and'  permitted  the  accountant  to 
retain  the  balance  of  the  money,  for  which  he  credited  the  estate,  as  a 
payment  on  the  legacies  made  to  him  and  his  children  by  the  will  of 
Caballero.     From  this  judgment  the  opponents  appeal. 

The  account  rendered  to  the  heir  being  a  copy  of  the  one  previously 
homologated,  contradictorily  with  the  creditors,  is  prima  facte  correct. 

If  the  items  thereof  were  exorbitant  and  undue,  as  alleged,  the 
opponents  should  have  administered  proof  to  overcome  the  presump- 
tion of  correctness  existing  in  favor  of  the  accountant  by  reason  of  the 
judgment  of  homologation.     This  has  not  been  done. 

There  are  several  items  of  the  account,  however,  that  we  can  correct: 

First — The  charge  of  $50,  reserved  for  future  costs  for  the  clerk;  as 
the  executor  has  resigned,  the  succession  should  not  be  charged  there- 
with in  his  account. 

Second — The  item  of  $100,  for  affixing  and  removing  seals,  is  illegal, 
the  law  only  allowing  $3  to  the  notary  for  such  service.  It  must  be 
reduced  to  the  sum  mentioned. 

Third — Inventory  and  supplemental  inventory  and  copies,  $605; 
this  charge  should  be  reduced  to  $25 ;  the  inventories  being  before  us, 
and  the  law  fixing  the  fees  of  notaries. 

Fourth — The  item  of  $3000,  to  P.  Soul^  and  L.  Charvet  for  attor- 
neys' fees,  should  be  reduced  to  $500 ;  the  extent  of  their  professional 
labors  appearing  in  the  transcript,  and  the  court  being  authorized  to 
determine  the  value  of  their  services. 

Fijth — The  item  of  $1000,  to  Q.  A.  Thomas,  attorney  of  absent 
heirs,  should  be  reduced  to  $100. 
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Sixth — The  item  of  $300,  charged  for  the  services  of  appraiaen, 
should  be  reduced  to  $16,  the  amount  to  which  they  were  entitlad 
under  act  No.  33  of  the  statutes  of  1870. 

Seventh — ^The  items  due  to  Ferrer,  Gonzales  and  Bancea,  amonotisg 
in  the  aggregate  to  $1012  70,  should  be  stricken  from  the  account^  is 
the  proof  is  they  have  not  been  paid  by  the  accountant. 

Eighth — The  item  of  $1331  59,  charged  as  the  ezecutor'B  commis- 
sions, should  be  stricken  from  the  account.  From  the  record  before  as, 
and  in  view  of  the  illegal  and  exorbitant  charges  he  has  permitted  to 
be  allowed  against  the  estate,  we  are  satisfied  that  his  administradoo 
has  been  an  injury  rather  than  a  benefit  to  the  succession.  4  An.  578u 

Actually  administering  $16,692,  this  executor  has  presented  charges 
amounting  to  some  $9000,  consisting  almost  entirely  of  funeral  charges, 
attorneys'  fees,  his  own  commissions,  clerks'  fees,  notary  and  apprai- 
sers' costs,  and  auction  charges. 

Instead  of  renting  out  the  residence  belonging  to  the  estate,  invento- 
ried at  $30,000,  he  permits  it  to  lie  idle,  and  sets  up  charges  for  a 
keeper  amounting  to  $246.  An  executor  so^remiss  and  positiTelj 
unfaithful  in  the  discharge  of  hib  duties,  deserves  no  remuneration  for 
his  services. 

The  charges,  therefore,  for  fixing  seals,  inventories,  attorneys'  fees 
and  appraisers'  costs,  should  be  reduced  from  $5005  in  the  aggregate 
to  $644  in  the  aggregate.  While  the  sum  retained  for  future  costs  of 
the  clerk,  the  executor's  commissions,  and  the  items  charged  as  due  to 
Ferrer,  Gonzales  and  Banco,  amounting  in  the  aggregate  to  $2394  29, 
should  be  stricken  from  the  account.  $6755  29  should,  therefore,  be 
deducted  from  the  $10,733  26  with  which  the  executor  credits  himself 
in  the  account.  This  leaves  the  total  charges  $3977  97,  which, 
deducted  from  the  $16,692,  funds  belonging  to  the  estate  in  the  hands 
of  the  executor,  leaves  $12,714  23  due  by  him.  This  sum  the  executor 
should  pay  over  to  the  opponents,  with  twenty  per  cent,  per  anoom 
interest,  because  he  failed  to  keep  the  same  deposited  in  a  chartered 
bank  of  this  State,  according  to  law.  (Revised  Statutes  of  1870,  p.  8, 
sec.  7.)  The  executor,  however,  contends  that  he  was  not  bound  to 
deposit  this  sum  in  bank,  because  under  the  will  there  was  a  legacy  to 
him,  in  discharge  of  which  he  had  the  right  to  retain  the  funda  in  con- 
troversy. In  support  of  this  position  he  dtes  articles  1627  and  1628  of 
the  Revised  Code. 

Article  1627  is  not  applicable,  because  the  '*  thing  bequeathed  "  was 
not  in  his  possession  at  the  opening  of  the  succession.  He  acquired 
the  funds  in  controversy  subsequently,  in  his  fiduciary  capacity. 

Article  1628  permits  the  testamentary  executor,  having  seizin  of  the 
effects  of  the  succession,  to  retain  in  his  possession  the  amount  of  the 
legacy  due  him,  subject  to  a  restitution  for  the  payment  of  debts. 
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The  accoantant,  howeyer,  was  not  a  testamentary  executor ;  he  was- 
only  a  dative  executor.  Assaming,  however,  that  he  had  the  right 
accorded  by  article  1628,  this  execator  coald  not, retain  the  funds  in 
controversy,  because  the  disposition  in  his  favor,  by  the  express  terms- 
of  the  will,  was  to  be  discharged  out  of  a  particular  fund  in  the  hands 
of  Juan  A.  Bance,  in  Havana,  Cuba.  The  funds  in  controversy  were 
not  derived  from  that  source,  and  ought  not  to  have  been  retained  and 
used  by  the  executor. 

As  to  the  claims  for  damages  against  the  executor,  for  failing  to  col- 
lect the  several  sums  due  the  estate  and  for  failing  to  rent  out  the 
resWence,  we  will  remark  that  the  opponents  have  not  adduced  suffix 
dent  proof  to  fix  his  liability. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,, 
and  it  is  now  ordered  that  the  opponents  recover  judgment  against  the 
accountant,  F.  P.  Martinez,  for  ten  thousand  five  hundred  and  fifty-six 
dollars  and  seventy-three  cents,  payable  in  currency,  and  the  further 
sum  of  twenty-one  hundred  and  fifty-seven  dollars  and  fifty  cents, 
payable  in  gold*  (the  amount  inventoried  as  belonging  to  the  suc- 
cession); and  it  is  further  ordered  that  there  be  judgment  against  said 
F.  P.  Martinez  and  his  sureties,  jointly  and  severally,  for  twenty  per 
cent,  per  annum  interest  on  twelve  thousand  seven  hundred  and  four- 
teen dollars  and  twenty-three  cents,  from  the  twenty-sixth  day  of 
November,  1866,  till  paid. 

It  is  further  ordered  that  said  Martinez  pay  costs  of  both  courts. 

Revised  Code  1191,1674;  Revised  Statutes  of  1870,  section  1465;. 
Verret  V.  Aubert,  6  L.  353;  14  An.  707;  Revised  Code,  Art.  1150;  6 
An.  427 ;  9  An.  412  ;  12  An.  445. 


On  Rehearing. 

■ 

LuDELiNG  C.  J.  In  the  decree  of  this  court  rendered  on  the  thir- 
teenth of  January,  1873,  the  securities  of  the  executor  were  condemned 
to  pay  twenty  per  centum  damages,  under  the  penal  statute  of  the 
State,  because  the  executor  had  failed  to  deposit  moneys  collected  by 
him  as  required  by  the  law.    R.  S.  p.  8,  sec.  7. 

Our  attention  was  called  to  the  fact  that  the  secarities  were  not  par- 
ties to  this  suit,  and  for  that  reason  we  granted  a  rehearing. 

The  securities  were  not  cited,  nor  have  they  appeared  in  the  suit ;. 
the  judgment  against  them  in  this  suit  was,  therefore,  improperly  ren* 
dered.    6.  N.  S.  635 ;  3  La.  434 ;  9  An.  85. 

It  is  therefore  ordered  that  so  much  of  the  decree  of  this  court  hereto- 
fore rendered  in  this  case,  as  condemns  the  securities  of  the  executor 
to  pay  the  damages  aforesaid  and  costs,  be  annulled,  and  that  in  other 
respects  the  decree  remain  undisturbed. 
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No.  4631. 
City  of  New  Orleans  v.  Salamander  Insurance  Compant. 

Each  provlBo,  the  one  in  section  15  of  act  No.  42,  approred  March  3, 1871,  and  the  other  in 
section  15  of  act  No.  14,  approved  March  5, 1873,  refers  simply  to  the  license  tax,  and  sot 
to  taxation  on  the  property,  capital,  et«.,  of  insnrance  companies. 

Ujider  the  act  of  1871,  the  payment  of  $ltOO  as  a  license,  and  of  one  per  centam  on  the  pn- 
minms  earned  fh)m  policies  issued  through  agencies  in  the  State,  in  addition  to  asid 
license,  will  exempt  the  company  from  any  other  license  for  doing  bosinees  throogboot 
or  in  any  part  of  the  State— the  one  per  centum  being  considered  sofficient  from  the 
agencies  in  the  State,  and  the  $1000  from  the  mother  company. 

The  act  of  1872  treats  only  of  the  subject  of  licenses,  and  is  limited  to  that  only. 

When  a  law  is  susceptible  of  two  constructions,  the  one  which  will  give  elTeot  to  the  hnr, 
rather  than  the  one  which  would  render  the  law  unconstitutional,  must  be  adopted. 

APPEAL  from  tbe  Saperior  District  Coart,  parish  of  Orleans.    Eaw- 
kins,  J.    Boselius  dk  Philips,  for  defendant  and  appellant.    G.  8. 
JOacey,  city  attorney,  for  plaintiff  and  appellee. 

Howell,  J.  Tbe  only  question  for  decision  in  this  case  is,  aeeord- 
ing  to  the  statement  of  iactSj  ''whether  the  Salamander  Insnranee 
Company  could  be  taxed  for  the  payment  of  any  municipal  tax  what- 
ever— said  company  having  paid  to  the  State  the  license  tax  of  $1000, 
-called  for  under  paragraph  No.  15,  section  No.  3,  of  act  No.  42,  of  the 
Legislature  of  Louisiana,  approved  March  3, 1871,  and  paragraph  Ko. 
15,  section  No.  1,  of  act  No.  14,  approved  March  5, 1872,  during  said 
years  1871  and  1872.'' 

The  portions  of  said  acts  applicable  to  the  question  are  as  follow : 

Section  3  (act  1871).  ''  That  there  shall  be  levied  and  collt-cted  an 
annual  amount  as  a  license  or  tax : 

Fifteenth — ''From  each  insurance  company  with  a  capital  of  one  han- 
clred  thousand  dollars  or  more,  incorporated  by  or  under  the  laws  of 
this  State,  and  transacting  an  insurance  business  therein,  one  thousand  * 
dollars ;  *  .  *  *  *  provided,  that  no  insurance  company  whoee 
license  tax  shall  be  one  thousand  dollars  shall  be  liable  to  any  assesfl- 
ment  throughout  the  State  other  than  that  imposed  by  this  article  and 
by  section  six  of  this  act." 

Section  6.  '  *  That  from  every  insurer  or  insurance  company  transact- 
ing an  insurance  business  in  this  State,  there  shall  be  collected,  in  ad- 
dition to  the  licenses  in  such  cases  hereinbefore  provided  for,  an  annual 
tax  of  one  per  centum  upon  the  gross  amount  of  the  {ireminms  earned 
each  year  from  policies  issued  through  agencies  in  the  State.'' 

Section  1  (act  1872).  ''That  there  shall  be  levied  and  collected  an 
Annual  amount  as  a  license  or  tax : 

Fifteenth — '^  From  each  agent  or  representative  of  an  insurance  com- 
pany, by  or  under  the  laws  of  this  State,  and  transacting  an  insurance 
business  therein,  one  thousand  dollars  •  •  «  •  provided,  that  no 
insurance  company  whose  license  tax  shall  be  one  thousand  dollars, 
shall  be  liable  to  any  assessment — State,  parish  or  municipal  through- 
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oat  the  State — other  than  that  imposed  by  this  article  and  by  section 
6ix  of  this  act.'* 

Section  six  of  this  act  simply  makes  the  act  take  effect  from  and 
after  its  passage. 

Notwithstanding  the  above  legislation,  the  city  of  New  Orleans,  in 
the  years  1871  and  1872,  imposed  a  tax  npon  the  defendant  under  the 
head  of  "  Merchandise,  Capital  and  Money  at  Interest." 

Upon  examining  the  above  statutes,  we  have  come  to  the  conclusion 
that  each  proviso  refers  simply  to  the  license  tax,  and  not  to  taxation 
on  the  property,  capital,  etc.,  of  insurance  companies.  Under  the  act 
of  1871,  the  payment  of  one  thousand  dollars  as  a  license,  and  of  one 
I>er  centum  on  the  premiums  earned  from  policies  issued  through 
agencies  in  the  State,  in  addition  to  the  said  license,  will  exempt  the 
company  from  any  other  license  for  doing  business  throughout  or  in 
any  part  of  the  State,  the  one  per  centum  being  considered  sufficient 
from  the  agencies  in  the  State,  and  the  one  thousand  dollars  for  the 
mother  company. 

The  act  of  1872  treats  only  of  the  subject  for  licenses,  and  is  limited 
to  that  one  subject. 

When'  a  law  is  susceptible  of  two  constructions,  we  will  adopt  the 
one  which  will  give  effect  to  the  law,  rather  than  the  one  which  would 
render  the  law  unconstitutional. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4394. 
Mrs.  a.  M.  Jennixgs  v,  Mrs.  F.  M.  McConnico. 

Xo  appeal  is  to  be  entertained  from  an  order  allowing  an  intervenor,  as  owner,  to  bond  prop- 
erty provisionally  seized.  The  right  to  do  so  is  expressly  conferred  by  law  (section  3915 
R.  S.);  and  the  Jndge  a  quo  had  no  discretion  but  to  grant  the  order— the  bond  furnished 
taking  the  place  of  the  property  released.  There  can  therefore  be  no  irreparable  ii^ury 
resulting  Irom  the  granting  of  the  order,  and  the  law  has  provided  ample  remedy  in  case 
the  order  should  not  be  properly  executed.    An  appeal  would  be  without  practical  benefit. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thiard, 
J.  B,  B.  Farman,  for  plaintiff  and  appellant.  H,  H,  Huntington^ 
for  sub-lessee,  John  P.  Fowler,  defendant  and  appellee.  H,  W»  Hand' 
Im,  for  C.  R.  Poole,  intervenor  and  appellee.  M.  M.  Cohen,  for  Louis 
Grunewald,  intervenor  and  appellee.  B.  Fillemlj  for  C.  S.  Sauvinet, 
civil  sheriff. 

Howell,  J.  The  plaintiff  sued  the  defendant  for  rent,  and  caused 
the  furniture  in  the  leased  premises  to  be  provisionally  seized.  Three 
parties,  J.  P.  Fowler,  E.  B.  Poole,  agent,  and  L.  Grunewald,  intervened 
separately,  and  obtained  orders  to  release  the  property  severally 
•claimed  by  them.    The  plaintiff  appealed  from  the  said  orders,  and 
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also  from  a  jadgment  on  a  rule  taken  by  her  to  rescind  the  order  m 
&yor  of  said  Fowler. 

Q-runewald  and  Fowler  move  to  dismiss  the  appeal  from  the  orders 
or  judgments  in  their  favor,  on  the  grounds : 

First — That  the  claim  of  said  Grunewald  is  for  a  piano  shown  to  be 
worth  only  $200. 

Second — The  jadgment,  making  absolute  the  rules  to  bond,  is  inter- 
locutory, and  does  not  work  an  irreparable  injury. 

I.  The  first  ground  is  well  taken,  and  the  appeal,  as  to  Grnnewmldy 
must  be  dismissed.  The  proceeding  can  not  be  likened  to  a  conemnus^ 
in  which  the  value  of  all  the  property  gives  jurisdiction ;  but  is  simply 
a  separate  demand,  made  by  a  third  party  intervening,  who  daimste 
be  the  owner  of  specific  property  under  seizure,  and  it  is  the  amomit  of 
his  demand,  or  the  value  of  the  property  claimed  by  him,  which  is 
the  matter  in  dispute,  and  this  is  below  $500.  Had  he  failed  in  his 
demand  to  bond,  it  is  clear  that  he  could  not  have  appealed,  and  hav- 
ing succeeded,  his  opponent  or  antagonist  can  not  appeal  for  the  same 
reason,  the  matter  in  dispute  not  exceeding  $500. 

II.  The  second  ground  presents  more  difficulty,  but  we  are  eon- 
strained  to  apply  the  doctrine  repeatedly  recognised  by  this  Court,  that 
where  the  party  is  compelled  to  resort  to  another  suit  to  obtain  redress^ 
the  injury  caused  by  an  interlocutory  order  must  be  held  to  be  irre- 
parable, and  to  maintain  the  appeal  as  to  J.  P.  Fowler,  whose  claim  i& 
over  five  hundred  dollars.  See  23  An.  51  and  the  cases  there  cited. 
The  plaintiff,  in  this  instance,  if  successful,  will  have  to  pursue  Fowler 
on  the  bond  of  release,  which  takes  the  place  of  the  property  seised 
and  released. 

It  is  therefore  ordered  that  the  appeal,  as  to  Grunewald,  be  dis- 
missed, at  the  costs  of  appellant ;  and,  in  other  respects,  the  motion  to> 
dismiss  is  overruled. 


On  Beheabino. 

Howell,  J.  A  rehearing  was  granted  in  this  case,  becaase  w* 
doubted  the  application,  in  this  instance,  of  the  doctrine  that  where 
the  party  is  compelled  to  resort  to  another  suit  to  obtain  redress,  the 
injury  caused  by  an  interlocutory  order  must  be  held  to  be  irrepara* 
ble,  and  an  appeal  allowable. 

After  further  reflection  and  examination,  we  conclude  that  it  should 
not  be  applied  in  this  case,  where  the  plaintiff  haa  appealed  from  an 
order  allowing  an  intervener,  as  owner,  to  bond  the  property  pro- 
visionally seized  herein.  The  right  to  do  so  is  expressly  conferred  by 
law  (sec.  2915  B.  S.),  and  the  judge,  it  would  seem,,  had  no  discretioii 
but  to  grant  the  order,  the  bond  furnished  taking  the  place  of  the 
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property  released.  There  can,  therefore,  be  no  irreparable  injury 
xeBulting  from  the  granting  of  the  order.  The  law  has  provided  ample 
remedy  in  case  the  order  should  not  be  properly  executed.  An  appeal 
would  be  without  practical  benefit,  as  we  would  likewise  have  to 
recognize  the  right  of  the  intervener  and  mandate  of  the  law. 

It  is  therefore  ordered  that  our  decree  herein,  so  far  as  it  maintains 
the  appeal  of  J.  P.  Fowler,  be  set  aside,  and  that  the  said  appeal  be 
dismissed,  with  costs;  and  that,  in  other  respects,  the  said  decree 
remain  undisturbed. 


Morgan,  J.    This  case  is  now  before  us  on  its  merits. 

The  appellant  has  assigned  no  errors  in  the  judgment  appealed  from; 
has  filed  no  brief;  made  no  argument.  We  can  not  say  that  the  dis- 
trict judge  erred. 

Judgment  afELrmed. 


No.  4787. 

State  of  Louisiana,  ex  rel.  Mrs.  Sarah  Richardson,  v.  The  Judge 
OF  THE  Fourteenth  Judicial  District  Court. 

Wlien  an  ii^janction  issnee  against  an  order  of  seizure  and  sale,  and  a  suspensive  appeal  is 
taken  from  the  Judgment  dissolving  the  injunction,  the  amount  of  the  bond  must  be 
measured,  not  by  the  amount  involved  in  the  injunction  suit,  but  by  the  amount  of  the 
Judgment  ordering  the  seizure  and  sale  staid  by  the  ii\)unction. 

A  Judgment  dissolving  an  injunction  against  an  order  of  seizure  and  sale  without  damages  is 
simply  a  judgment  of  nonsuit,  and  seems  naturally  to  blend  itself  with  that  ordering 
the  sale ;  or,  in  other  terms,  it  is  in  substance  a  repetition  of  the  order  first  granted. 

It  is  not  considered  that  the  import  of  a  suspensive  appeal  in  such  a  case  has  any  other  effect 
than  that  of  suspending  the  original  order  of  sale.  The  judgment  dissolving  the  injunc- 
tion does  not  constitute  a  separate,  independent  judgment,  that  could  be  appealed  from 
for  any  other  purpose  than  that  of  affecting  the  original  order  of  seizure  and  sale. 

APPLICATION  for  a  writ  of  mandamus,  directed  to  Boheri  Ray, 
Judge  ot  the  Fourteenth  Judicial  District  Court.    Barrow  <&  Pope 
and  Morrison  <&  Farmer,  for  relator.    Bobert  Bay,  in  propria  persona, 

Taliaferro,  J.  A  creditor  of  the  relator  having  obtained  an  order 
of  seizure  and  sale  against  her  property,  she  injoined  the  execution  of 
the  writ,  alleging  various  grounds  for  the  proceeding.  The  injunction 
was  dissolved,  and  the  relator  moved  the  court  ior  a  suspensive  appeal, 
tendering  a  bond  with  surety  for  five  hundred  dollars  to  cover  costs. 
The  court  ordered  that  a  devolutive  appeal  be  granted  her  on  giving 
bond  in  the  sum  of  one  hundred  dollars,  and  a  suspensive  appeal  on 
furnishing  bond  in  the  amount  required  by  law.  The  relator  thereupon 
applied  to  this  court  for  a  writ  of  mandamus,  directed  to  the  Judge  of 
the  Fourteenth  District,  commanding  him  to  grant  the  suspensive 
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appeal  applied  for  on  bond  of  five  hundred  dollars.  A  role  nm  was 
granted,  returnable  before  this  court  on  the  first  Monday  of  November, 
1873,  and  all  proceedings  in  the  case  staid  in  the  lower  court. 

To  this  rule  the  judge  a  quo  answers  : 

First — That  the  proceeding  entitled  Sarah  Richardson  t;.  B.  H.  Diok- 
grave,  Sheriff,  et  al..  is  not  by  law  an  independent  suit  or  prooeediog 
coupled  with  the  conservatory  writ  of  injunction,  as  contemplated  bj 
Code  of  Practice,  articles  296  et  seq.,  which  is  instituted  bj  petitioo, 
oath  and  bond ;  but  is,  in  its  nature  and  all  its  bearings,  an  opposition 
and  answer  to  the  petition  for  order  of  seizure  and  sale.  4  La.  89; 
ih.29i;  3  Rob.  347. 

Second — That  the  doctrine  enunciated  in  the  case  of  the  State,  ex  rel. 
Stackhouse,  v.  the  Judge  of  the  Fourth  District  Court  of  New  Orleans, 
21  An.  152,  referred  to  in  the  rule  nisi  granted  by  this  court  against 
respondent,  and  the  ruling  in  that  case,  does  not  conflict  with  the 
judgment  and  ruling  of  respondent  in  the  present  case,  for  the  reason 
that  the  relators,  Stackhouse  et  al.,  in  21  An.  p.  152,  obtained  an 
injunction  upon  giving  bond  with  security  for  $1000;  that  Zunts  filed 
an  answer,  praying  for  a  dissolution  of  the  injunction ;  whereas,  in 
the  case  at  bar,  Mrs.  Richardson  did  not  obtain  an  injunction  upon 
giving  bond  in  any  amount,  claiming  the  benefit  of  article  739  of  the 
Code  of  Practice,  to  sue  out  her  injunction  or  opposition  without 
giving  bond. 

Third — That  Mrs.  Richardson  having  failed  to  sustain  the  allegations 
in  her  petition,  when  called  on  by  plaintiff  by  rule  to  do  so,  respond- 
ent regarded  the  fiat  or  orders  issued  by  him  in  the  proceeding  as  the 
only  judgment  extant  in  the  case,  and  that  in  order  to  obtain  an 
appeal  the  amount  of  the  judgment  in  the  case  of  Pargoud  v.  Richard- 
son must  govern.  While  the  law  grants  to  creditors  having  title 
importing  confession  of  judgment  tlie  right  of  executory  process  to 
seize  and  sell  the  property  of  their  debtors  summarily,  it  accords  to 
debtors  protection  against  injury  and  inconvenience  they  might 
otherwise  suffer  from  an  undue  and  improper  exercise  of  that  right 
on  the  part  of  creditors.  Accordingly  it  presents  specifically  by  artide 
739  of  the  Code  of  Practice  the  only  grounds  upon  which  a  sale  of 
property,  seized  under  executory  process,  may  be  arrested.  Articles 
738  and  740  grant  the  debtor  the  ready  means  of  preventing  an  improper 
sale  of  his  property,  by  swearing  to  the  alleged  fact  authorizing  a  sua- 
pension  of  the  sale,  and  may  obtain  his  injunction  without  giving 
security.  Article  741  then  declares  that :  ''The  plaintiff  against  whom 
the  injunction  has  been  obtained,  may  compel  the  defendant  to  prove, 
in  a  summary  manner  before  the  judge,  the  truth  of  the  facts  alleged 
in  his  opposition.''  And  article  742  proceeds:  '^If,  on  being  thns 
required,  the  defendant  proves  that  the  action  on  which  the  seixorfr 
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has  been  obtained  is  extinct  or  prescribed^  or  that  the  cause  of  it  is 
Toid,  or  that  the  debt  on  Tvhich  it  is  founded  is  paid,  remitted  or  com- 
pensated, the  judge  shall  revoke  the  order  of  seizure  and  condemn  the 
plaintiff  to  pay  costs."  Article  743  follows,  announcing  that  '*  if  the 
defendant  does  not  prove  the  truth  of  the  facts  alleged  in  his  opposi- 
tion, or  if  it  appears  that  he  has  paid,  or  can  plead  in  compensation  for 
only  a  part  of  the  debt,  the  judge  shall  dissolve  the  injunction  he  has 
granted,  and  the  sale  of  the  property  shall  proceed,  either  for  the 
whole  debt  or  for  a  part,  as  the  case  may  be." 

The  terms  of  this  article  are  peremptory,  that,  upon  the  dissolutiou 
of  the  injunction,  thu  sale  shall  proceed.  It  assumes  that  the  party 
has  exercised  the  liberal  right  accorded  to  him  of  suspending  the  sale 
by  injunction  without  giving  security — that  he  has  been  heard  by  the 
judge  and  the  grounds  tor  his  injunction  found  to  be  frivolous  and  not 
warranted  by  law.  We  find  nothing  in  the  entire  chapter,  treating  of 
executory  process,  that  justifies  the  inference  that  a  delendant,  in  an 
order  of  seizure  and  sale,  is  to  be  indulged  further  in  delaying  his 
creditor  in  the  enforcements  of  his  rights  without  affording  him  indem^ 
nity  against  contingent  injury  and  loss  that  might  arise  from  delay. 
The  judgment  in  the  case  at  bar,  dissolving  the  injunction  without 
damages,  is  simply  a  judgment  of  nonsuit,  and  it  seems  naturally  to 
blend  itself  with  that  ordering  the  sale,  or,  in  other  terms,  it  is  in  sub- 
stance a  repetition  of  the  order  first  granted.  We  do  not  readily  see 
the  import  of  a  suspensive  appeal  in  such  a  case  as  having  any  other 
effect  than  that  of  suspending  the  original  order  of  sale.  Disconnected 
entirely  from  that  order,  a  suspensive  appeal  from  the  order  dissolving 
the  injunction  would  be  nugatory.  The  judgment  dissolving  the 
injunction  would  not  constitute  a  separate,  independent  judgment  that 
could  be  appealed  from,  for  any  purpose  other  than  that  of  affecting 
the  original  order  of  seizure  and  sale.  We  have  not  found  a  case  in 
our  jurisprudence  where  a  suspensive  appeal,  from  a  judgment  dissolv- 
ing an  injunction  taken  out  to  suspend  the  execution  of  a  writ  ol  seizure 
and  sale,  has  been  taken  on  a  mere  nominal  bond  for  costs.  In  the 
case  on  which  the  relator  more  especially  relies,  that  of  the  State,  ex 
rel.  W.  and  H.  Stackhouse,  v.  The  Judge  of  the  Fifth  District  Court 
of  New  Orleans,  21  An.  154,  security  was  given  for  one-half  over  and 
above  the  sum  awarded  as  damages  and  costs,  which  made  the  bond 
about  $20,000. 

We  are  not  inclined,  after  further  consideration  of  the  law  and  the 
several  decisions  bearing  on  the  prominent  point  in  the  case  before 
us,  to  adhere  to  all  the  views  we  expressed  in  the  Stackhouse  case  jast 
referred  to.  We  find  that  these  views  are  not  sustained  by  the  pre- 
vious decisions,  and  we  regard  them  as  antagonistic  to  the  case  of  The 
State  V.  The  Judge  of  the  Third  District  (18  La.  444),  which  we  now 
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•consider  embodies  the  true  interpretation  of  the  articles  of  the  Code 
of  Practice  bearing  on  the  subject. 

The  case  of  The  State  v.  The  Judge  of  the  First  District  (19  La. 
167),  was  where  the  injunction  in  the  first  place  was,  not  to  restnin 
the  execution  of  an  order  of  seizure  and  sale,  but  to  prevent  an  order 
of  seizure  .and  sale  from  issuing — the  party  giving  a  bond  for  $20,000. 
Subsequently,  on  rule,  this  injunction  was  dissolved  with  damages. 
An  appeal  from  the  order  dissolving  the  injunction  was  taken  on  a 
bond  of  $6000.  Afterwards,  on  the  trial  of  the  injunctioD  on  iti 
merits,  a  judgment  of  nonsuit  was  rendered  against  the  plamtiff. 
from  which  he  appealed — giving  bond  to  cover  costs  only.  The  court 
regarded  the  appeal  as  suspensive,  but  it  went  on  to  say :  "  We 
know  of  no  law  that  requires  a  plaintiff  in  injunction,  who  has  gi^en 
his  bond  to  secure  the  damages  which  may  be  sustained  by  the  defend- 
ant, and  who,  on  appealing,  gives  another  bond  to  secure  the  damages 
recovered  against  him,  to  furnish  an  additional  bond  for  the  purpose 
of  securing  the  amount  of  the  debt."  A  writ  of  prohibition  wa» 
granted,  but  the  plaintiff  was  first  required  to  furnish  an  additiooal 
bond  for  $75,000  to  protect  the  bank  in  case  it  should  appear  the  in- 
junction had  been  wrongfully  taken  out. 

The  cases  referred  to  in  twentieth  and  twenty -second  annuals  have 
no  direct  analogy  to  the  case  under  consideration. 

Entertaining  these  views,  we  conclude  that  the  relator  can  only  aTail 
herself  of  a  suspensive  appeal  in  this  case  by  conforming  to  the  re- 
quirements of  article  575  of  the  Code  of  Practice,  by  furnishing  bond 
with  security  in  a  sum  exceeding  by  one- half  the  amount  of  the  order 
or  judgment  rendered  against  her. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  takeD  in 
this  case  be  discharged  at  relator's  cost.  It  is  further  ordered  that  a 
suspensive  appeal  be  granted  to  the  relator  in  this  case  ;  provided  that 
withiii  fifteen  days  from  the  rendition  of  this  decree  she  furnish  bond 
with  security,  according  to  law  and  in  conformity  with  this  decree,  in 
favor  of  the  plaintiff,  J.  F.  Pargoud. 


Howell  J.,  dissenting,  1  think  the  doctrine  in  the  Stackhonse  case 
in  21  An.  p.  152,  should  be  adhered  to,  and  I  can  add  nothing  to  what 
is  said  therein  in  support  of  the  doctrine  which  I  consider  applicable  to 
this  case,  and  think  the  prohibition  herein  should  be  made  perpetoal. 


Wtlt,  J.,  dissenting.  The  relator  injoined  under  articles  739  and 
740  Code  of  Practice  the  order  of  seizure  and  sale  sued  out  by  J.  Frank 
Pargoud  against  her  to  enforce  a  special  mortgage.    At  the  trial  the 
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court  dissolved  the  injanotion  without  damages,  and  the  relator 
sought  to  take  a  snspeDsive  appeal  from  the  judgment,  tendering  a 
bond  Bofflcient  for  costs  and  for  damages  for  frivolous  appeal.  The 
court,  however,  refused  to  allow  a  suspensive  appeal,  unless  the  re- 
lator would  furnish  bond  for  one-half  over  and  above  the  amount  of 
tbe  mortgage  debt  for  which  the  order  of  seizure  and  sale  issued. 

The  question  is,  was  the  relator  bound  to  furnish  the  bond  required 
'l>y  the  judge  ? 

As  no  appeal  was  sought  from  the  order  of  seizure  and  sale,  no  bond 
^was  necessary  to  stay  the  execution  thereof — that  had  already  been 
-suspended  by  the  injunction.  The  question  is  what  bond  is  necessary 
to  suspend  the  judgment  dissolving  the  injunction  ? 

That  was  the  precise  iquestion  presented  in  the  case  of  State,  ex  rel. 
Stackhouse,  v.  Judge  of  Fifth  District  Court  (21  An.  152).  And 
there,  after  examining  the  authorities,  this  court  held  that  a  bond  for 
one-half  over  and  above  the  amount  of  the  judgment  dissolving  the 
injunction  will  be  sufficient  for  a  suspensive  appeal.  This  is  all  that 
is  required  by  article  575  Code  of  Practice. 

Tlie  bond  tendered  by  the  relator,  in  my  opinion,  was  ample ;  and 
the  judge  had  no  right  to  require  a  bond  for  one-half  over  and  above 
the  amount  of  the  order  of  seizure  and  sale.  But,  it  is  urged,  that  the 
injunction  was  obtained  under  articles  739  and  740  Code  of  Practice, 
"Without  bond,  and  that  if  the  relator  gets  a  suspensive  appeal  there 
^11  be  no  security  for  the  amount  of  the  executory  process  injoined. 

To  this  the  reply  is,  the  injunction  issued  according  to  law,  there 
being  no  question  that  the  relator  complied  with  the  requirement  of 
articles  739,  740.  If  the  law  permits  an  injunction  of  executory  pro- 
cess in  certain  cases  without  bond,  the  judge  has  no  right  to  defeat 
the  law,  because,  in  his  opinion,  there  should  be  some  security  ior  the 
mortgage  creditor  pending  the  litigation  of  the  injunction  suit. 

If  the  law-giver  had  intended  additional  security  to  be  given  to 
maintain  the  injunction  granted  under  articles  739,  740,  during  a  pro- 
tracted litigation  arising  from  an  appeal  having  been  taken  from  the 
judgment  dissolving  the  injunction,  or  arising  from  any  other  cause,  a 
provision  to  that  effect  would  have  been  inserted  in  the  law. 

In  the  absence  of  any  such  provirtion  limiting  the  right  conferred  by 
articles  739  and  740  C.  P.,  I  am  of  the  opinion  that  tbe  suspensive 
appeal  sought  by  the  relator  must  be  granted  pursuant  to  article  575 
C.  P.,  which  only  requires  bond  for  one-half  over  and  above  the 
amount  of  the  judgment  dissolving  tbe  injunction.  Such  a  bond  has 
been  tendered  by  the  relator.  But  the  judge  a  quo  says :  no,  the 
amount  of  the  bond  is  not  to  be  measured,  in  this  case,  by  the  amount 
of  the  judgment  in  the  injunction  suit  which  you  seek  to  appeal  from, 
but  the  amount  of  the  bond  must  be  measured  by  the  amount  of 
4Uiother  judgment  or  order  of  seizure  and  sale  staid  by  the  inj unction. 

42 
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Now,  I  maiDtaiD  that  this  ruling  violates  the  express  provisions  of 
article  575  and  the  well  settled  adjudications  of  this  Court,  to  the  effoet 
that,  in  determining  the  amount  of  a  bond  for  a  suspeDsive  appeal, 
the  amount  of  the  judgment  sought  to  be  appealed  from  alone  must  be 
considered. 

The  effect  of  a  suspensive  appeal  from  the  judgment  dissolving  the 
injunction  in  this  case,  would  be  to  leave  the  writ  granted  under 
articles  739  and  740  in  full  force  until  the  fiual  disposition  of  the  cam 
in  this  Court.  Now,  whether  sucli  an  appeal  will  subject  the  mortgage 
creditor  to  loss  unless  a  bond  be  given  to  secure  the  debt,  or  whatever 
hardship  may  occur  to  him  on  account  thereof,  is  a  question  not  to  be 
considered  by  the  Court.  The  only  proper  view  of  the  subject  is,  the 
law  allows  the  injunction  without  bond,  and  the  law  allows  a  suspen- 
sive appeal  with  a  bond  for  one-half  over  and  above  the  amount  of  the 
judgment  dissolving  the  injunction.  If  the  enforcement  of  the  law,  in 
the  case  under  consideration,  produces  hardship  or  loss  to  the  mortgage 
creditor,  the  court  must,  nevertheless,  enforce  the  law.  We  have  no 
right  to  deny  the  relator  a  suspensive  appeal,  in  view  ot  the  bood 
which  she  tenders  conformably  to  article  575  C.  P. 

The  right  to  an  injunction  and  the  right  to  an  appeal  are  given  bj 
the  law  upon  the  conditions  therein  required.  The  relator  in  thii 
case  has  complied  with  the  law,  and,  in  my  judgment,  is  entitled  to  a 
suspensive  appeal.    I  therefore  dissent  in  this  case. 


No.  4773. 
W.  J.  W.   Woodruff  v.  William  S.  Lobdbll. 

The  exceptions  to  the  proceedings  in  this  case  are  substantislly  similar  to  thos«  set  up  la  tl« 
case  of  Morgan  v.  Kennard.  SS  An.  p.  838,  and  which  this  ooort  held  to  be  nnteosUe. 

See  also  Bonner  v.  Lynch,  25  An.  p. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West 
Baton  Rouge.  Cole,  J.  O.  A.  Griffith,  B,  W.  Kniekerboelcer  910A 
Stafford,  Belden  ds  Foley,  for  plaintiff  and  appellee.  H.  M.  Favrei^ 
Barrow  dk  Fope,  for  defendant  and  appellant. 

LuDRLiNG  C.  J.  This  is  a  snit  for  the  offioe  pf  Parish  Judge  of 
West  Baton  Rouge,  under  act  No.  39,  of  the  General  Assembly  of  1873. 

The  defendant  urged  several  exceptions  to  the  prooeedings,  whidi 
were  overruled  by  the  judge  a  quo.  They  were  substantially  similar  t» 
those  set  up  in  the  case  of  Morgan  t;.  Kennard,  and  which  this  court 
held  to  be  untenable. 

The  defendant  then  filed  a  lengthy  and  verbose  answer,  whereupon 
the  plaintiff  moved  to  strike  out  portions  of  the  answer  which  referred 
to  and  were  based  upon  an  election  said  to  have  been  holden  in  No- 
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Tember,  1872,  on  the  gronod  that  in  a  suit  like  this  no  inquiry  could  be 
had  concerning  the  election.  Without  deciding  whether  it  be  the 
'better  practice  to  move  to  strike  out  any  irrelevant  matter  in  an  an- 
swer, or  to  object  to  evidence  on  the  subject  when  ofifered,  about  which 
no  question  was  made  in  this  case,  it  is  now  well  settled  that  the  judge 
a  quo  ruled  correctly  in  refusing  an  inquiry  in  regard  to  the  election. 
See  Bonner  v.  Lynch.  He  also  ruled  correctly  in  refusing  a  jury  trial. 
Morgan  t;.  Rennard.    25  An.  238. 

It  appears  that  the  plaintiff  has  been  duly  commissioned  by  Governor 
W.  Pitt  Kellogg,  and  that  he  has  qualified  according  to  law.  The  de- 
fendant has  offered  no  commission  to  the  office  whatever.  The  judg- 
ment of  the  District  Judge  in  favor  of  the  plaintiff  is  manifestly  cor- 
rect. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 

Wtlt,  J.,  dissenting.  This  is  a  proceeding  by  rule,  under  act  No. 
39,  of  the  statutes  of  1873,  for  the  office  of  parish  judge. 

I  think  the  suit  should  be  dismissed,  because  the  law  under  which 
it  is  brought  is  unconstitutional.  My  reasons  for  this  conclusion  were 
expressed  in  my  dissenting  opinions  in  Morgan  v.  Kennard,  25  An. 
238,  and  Hughes  v.  Pitkin,  25  An.  127. 

But  laying  out  of  view  the  unconstitutionality  of  the  act,  I  still 
think  this  demand  should  be  rejected,  because  the  suit  is  not  author- 
ized by  the  statute  under  which  it  was  brought.  Act  No.  39  is  not  a 
general  law,  or  a  law  providing  a  remedy  generally  for  cases  where 
there  is  a  controversy  for  office.  It  is  a  statute  authorizing  a  summary 
proceeding  by  rule  in  tlie  particular  cases  mentioned  in  the  act,  and 
none  others.  It  authorizes  a  proceeding  by  rule  where  there  is  a 
dispute  or  controversy  for  a  judicial  office  only,  in  the  following  cases : 

First — Where  the  plaintiff  was  appointed  judge  by  the  Governor, 
confirmed  by  the  Senate,  and  commissioned. 

Second — ^Where  he  has  been  elected,  and  commissioned  in  pursuance 
of  said  election. 

In  these  two  oases  only  the  statute  declares  that  the  *'  commission 
shall  be  prima  fade  proof  of  the  right  of  such  person  to  hold  and 
exercise  such  office  •  *  •  and  such  person,  so  commissioned,  shall 
have  the  right  to  proceed  by  rule  before  any  court  of  competent  juris- 
diction to  have  himself  declared  to  be  entitled  to  such  office,  and  to  be 
inducted  therein."    Sections  1  and  2,  of  act  No.  39,  acts  1873. 

Woodruff  does  not  pretend  to  have  been  commissioned  in  pursuance 
of  an  election.  On  the  contrary,  he  alleges  that  he  was  appointed  and 
commissioned  by  the  Governor.  He  was  not,  however,  confirmed  by 
the  Senate,  the  Legislature  having  adjourned  before  he  was  appointed. 


660  SUPREME  COUfiT  OF  LOUISIANA, 

Woodruff  ▼.  LobdelL 

Without  legislating,  this  coart  can  Dot  declare  the  plaintiff  entitied 
to  the  benefit  ol  the  act  under  which  he  sues,  because  it  does  not 
embrace  his  case.  The  law  requires  an  appointment,  a  oommissioo, 
and  a  confirmation  of  the  appointment  by  the  Senate.  The  plaintiff 
does  not  pretend  that  the  Senate  ever  confirmed  his  api>ointment.  He 
therefore  has  no  more  right  to  proceed  under  act  No.  89  than  any  other 
contestant  for  office.    His  remedy  is  under  the  intrusion  law^.  I  dissent 


No.  3556. 
Q.  A.  Thomas  t;.  The  Citt  of  New  Orleans. 

The  plaintiff  in  this  case  is  bound  by  the  modified  contract  to  which  he  gave  his  aaaent,  aad 

by  bis  own  interpretation  of  it. 
The  city  is  not  in  default,  and  coneequently  not  liable  in  damages. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cooky, 
J.  Jury  trial.  Eornor  d  Benedict,  for  plaintiff  and  appellee. 
George  8,  Lacey,  City  Attorney,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff's  demand  against  the  city  is  made  up 
of  alleged  losses  incurred  by  him  in  the  nature  of  damages  arising,  u 
he  avers,  from  the  failure  on  the  part  of  the  defendant  to  comply,  oo 
its  part,  with  a  contract  entered  into  with  him  to  furnish  a  large  qnu- 
tity  of  shells  to  be  used  on  the  public  streets  of  the  city.  He  aven 
loss  to  a  large  amount  in  the  discount  of  certain  certificates  of  indebt* 
edness  received  by  him  in  part  payment  of  portions  of  the  quantity  of 
shells  delivered  by  him,  the  defendant,  as  he  avers,  being  bound  to 
make  payment  in  money,  which  it  failed  to  do.  He  alleges  loss  to  the 
amount  of  $1120  on  seven  thousand  barrels  of  shells  brought  to  New 
Orleans  in  pursuance  of  his  contract  with  tlie  city,  which  it  refused  to 
take,  compelling  the  plaintiff  thereby  to  sell  them  at  private  sale.  He 
claims,  besides,  $4100  for  loss  sustained  from  various  sums  expended 
in  the  purchase  of  suitable  boats  in  which  to  transport  the  shells 
through  Harvey's  Canal,  and  for  divers  other  appliances,  which  he 
alleges  were  necessary  for  him  to  obtain  in  order  to  enable  him  to  com- 
ply with  his  contract  to  furnish  one  hundred  and  fifty  thousand  barrels 
of  shells.  The  boats  and  the  various  implements'  necessary  for  the 
works,  houses  built  at  the  shell  banks  for  the  accommodation  of  his 
laborers,  a  large  supply  of  ropes,  and  many  other  necessary  things  in 
the  prosecution  of  so  large  an  engagement,  he  alleges,  became  valae- 
less  by  the  default  of  the  city  to  comply  with  its  contract;  and,  in 
addition,  he  estimates  a  large  loss  in  profits  he  would  have  realiied 
had  he  gone  on  to  complete  his  undertaking,  which  he*  alleges  he  was 
willing  and  able  to  perform. 

The  case  was  tried  before  a  jury.    A  verdict  was  rendered  in  die 
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plaintiff's  favor  for  $14,298  04,  with  interest  at  five  per  cent,  from  the 
twelfth  Jone,  1871. 

Judgment  being  entered  for  that  snm,  the  defendant  has  appealed. 

Proposals  were  made,  in  the  usual  manner,  to  persons  inclined  to 
enter  into  a  contract  for  furnishing  the  city  with  one  hundred  and 
fifty  thousand  barrels  of  shells,  and  bids  were  invited.  The  plain- 
tiff's bid  turned  out  to  be  the  lowest.  By  the  proposnls,  it  wafr 
Btated  that  the  city  reserved  the  right  to  reject  any  and  all  bids. 
On  the  twenty-sixth  of  July,  1870,  West,  Administrator  ot  Improve- 
ments, in  his  report,  suggested  that  Thomas'  bid  be  accepted  for  fifty 
thousand  barrels  of  shells,  with  reservation  on  the  part  of  the  city  ta 
accept  or  reject,  within  sixty  days,  the  remaining  one  hundred  thou- 
sand barrels.  The  city,  through  its  proper  agents,  on  the  twenty- 
eighth  July^  accepted  the  bid  in  conformity  with  the  Administrator's 
report.  In  conformity  with  this  report  and  acceptance,  the  contract 
was  entered  into  on  the  twenty-ninth  of  July,  by  the  Mayor  and 
Thomas,  by  notarial  act. 

It  does  not  appear  that  any  formal  acceptance  or  rejection  of  the 
reiiiaining  one  hundred  thousand  barrels  was  ever  made.  We  are  not 
prepared  to  infer  from  this  fact  that  the  city  was  bound  to  extend  the 
contract  beyond  the  fifty  thousand  barrels.  The  fact  that  the  city, 
having  first  proposed  for  one  hundred  and  fifty  thousand  barrels  and 
accepting  a  contract  for  only  fifty  thousand  barrels,  the  inference,  wo 
think,  is  reasonable  that  the  city,  by  its  silence,  intended  to  reject  the 
contract  as  to  the  surplus.  At  all  events,  the  conclusion  seems  as 
atrong  as  would  be  the  opposite  one,  that  the  failure  to  reject  implied 
an  intention  to  accept.  If  it  were  merely  a  matter  of  doubt,  ti  e  con- 
struction should  be  in  favor  of  the  city. 

There  is  a  large  amount  of  oral  testimony  offered  to  show  the  dam<^ 
ages  alleged  to  have  been  sustained  by  the  plaintiff.  An  impression,, 
it  seems,  is  aimed  to  be  made,  both  by  the  tenor  of  the  plaintiff's  own 
testimony  and  by  his  counsel's  brief,  that  the  plaintiff  was  compelled 
by  the  rigid  course  alleged  to  have  been  pursued  against  the  plaintiff 
by  a  powerful  corporation,  to  nccept,  through  his  personal  necessities, 
the  paper  of  the  city  instead  ot  money,  as  the  plaintiff  says,  the  con> 
tract  calls  lor.  The  evidence  does  not  induce  us  to  think  there  waa 
any  failure  to  comply  with  the  contract  on  the  part  of  the  city.  Wo 
think  it  is  fairly  to  be  inferred  that  the  plaintiff  was  informed  that 
cash  in  hand  was  not  to  be  expected.  The  plaintiff  -on  the  nineteenth 
of  July,  1870,  ten  days  before  the  contract  was  signed  before  the 
notary,  wrote  to  the  Administrator  of  Improvements  as  follows : 

'*  To  J.  R.  West,  Administrator  of  Improvements — Sir :  I  hereby 
agree  to  accept  in  payment  for  one  hundred  and  fifty  thousand  barrels 
of  .sbellB  to  be  delivered  to  the  city  of  New  Orleans,  as  per  acceptance 
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x)f  my  bid  by  the  Coancil  this  day,  bonds  of  the  city  of  New  Orleaos 
payable  ten  years  after  date  with  interest  at  the  rate  of  seven  and 
three-tenths  per  cent,  per  annuoij  at  the  rate  of  ninety  cents  on  the 
dollar.  It  being  understood  as  part  of  and  essential  to  this  agree- 
ment that  the  city  shall  provide  by  ordinance  for  the  issue  of  sneb 
bonds,  and  shall  set  apart  Irom  the  receipts  of  wharfage  and  levee 
dues  a  sufficient  sum  annually  to  pay  the  interest  and  extingiiisli  the 
principal  of  the  same  within  ten  years  irom  the  date  of  their  issue. 

'*Q.  A.  THOMAS. 
^'  New  Orleans,  July  19,  1870." 

It  is  shown  by  various  receipts  in  the  record  that  the  plaintiff  from 
time  to  time  received  what  were  termed  ''  convertible  certificates,*'  is 
which  it  was  stated  that  the  receipts  were  redeemable  in  cash  on  or 
before  the  first  February,  1871,  or  in  bonds  of  the  city  to  be  issued  as 
described  in  the  certificate.  These  bonds  draw  seven  and  three- tenths 
per  cent,  interest. 

The  contract  by  notarial  act  contains  this  clause :  ''Payments  to  be 
made  in  cash,  or  certificates  issued  by  the  City  Surveyor,  approved  by 
the  Administrator  of  Improvements,  on  the  acceptance  and  measnre- 
meut  of  each  ten  thousand  barrels  or  more  barrels."  The  plaintiff  re- 
ceived the  '^  convertible  certificates"  for  large  amoants  and  sold  chem 
in  the  market  for  whatever  lie  could  get  for  them,  and  his  transferrees, 
it  would  appear,  obtained  the  seven  three-tenth  per  cent,  bonds  for 
them. 

The  damages  claimed  are  for  the  most  part  of  the  specalative  kind 
and  not  recoverable.  We  do  not  fiud  the  city  was  in  delault,  and  con- 
sequently it  is  not  liable  in  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reveised.  It  is  farther 
ordered  that  there  be  judgment  in  favor  of  the  defenduiir,  the  plaintiff 
and  appellee  paying  costs  in  both  courts. 


On  Rehearing. 

LuDBLiNG,  C.  J.  A  re-examination  of  the  facts  and  the  law  satisfies 
us  that  there  was  no  error  in  the  original  opinion  rendered  in  this  case. 

It  is  true  that,  under  a  resolution  of  the  City  Council  of  the  tenth  of 
June,  187U,  proposals  for  furnishing  one  hundred  and  fifty  thousand 
barrels  of  shells  were  invited.  This  invitation  for  bids  was  subject  to 
the  condition  that  the  city  could  reject  all  bids.  As  Thomas'  bid  was 
the  lowest,  the  Administrator  of  Improvements  advised  that  a  contract 
be  adjudicated  to  him  for  fitty  thousand  barrels,  with  a  right  reserved 
to  the  city  to  accept  or  reject  the  remaining  one  hundred  thousand  bar- 
rels within  sixty  days.    The  City  Council  adopted  the  suggestion. 
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Tbe  city  thus  modified  the  cootract.  The  resolatioD  of  the  twenty- 
crixth  of  July,  1870,  adjudicated  a  contract  to  Thomas  for  fifty  thousand 
barrels  of  shells,  and  tliis  is  the  only  adjudication  or  contract  between 
the  parties.  It  is  said  that  the  city  could  not  modify  the  contract  with- 
out Thomas'  consent.  The  city  had  the  right  to  reject  the  bid  in  toto, 
or  she  might  propose  a  modification  of  the  contract  bid  for  by  the 
plaintiff,  and,  of  course,  such  modified  contract  would  only  be  binding 
on  Thomas  if  he  assented  to  it.  This  he  did  in  the  notarial  act  signed 
by  him.  And  the  term  cash  used  in  the  notarial  act  is  explained  by  the 
letter  of  the  plaintiff,  written  ten  days  before  the  contract  was  made, 
to  the  Administrator  of  Improvements — that  is,  money,  or  bonds  of 
the  city  at  ninety  cents  on  tlie  dollar.  This  interpretation  of  the  con- 
tract appears  to  have  been  put  upon  tiie  contract  by  the  plaintiff  him- 
self, by  taking  convertible  certificates  for  said  bonds  in  payment  for 
rtells  delivered  under  the  contract. 

We  think  the  city  has  not  been  in  default.    We  therefore  adhere  to 
the  decree  hitherto  made  in  this  case. 


No.  4705.  25  0d3 

Mrs.  Charlotte  M.  Conner  v.  Mrs.  A.  L.  Brasher  et  al. 

lEzpreas  mention  must  be  made  in  the  ntmcupative  wHl  by  public  act  that  the  witnesses 
were  present  at  the  time  it  was  received  by  the  notary  and  dictated  by  the  testator, 
otherwise  the  instrument  does  n*t  conform  to  the  requirements  of  article  1578  of  the 
^vlsed  Code,  and  is  therefore  void. 

That  the  witnesses  came  with  the  testator  to  the  office  of  the  notary  and  were  present  when 
the  will  was  read  to  him,  is  not  sufficient.  This  might  be  strictly  true,  and  yet  the  wit- 
nesses might  not  be  present  at  the  dictating  and  writing  of  the  testament. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tiaaot, 
J.     Homer  <k  Benedict^  for  plaintiff  and  appellant.   Bace^  Foster  dS: 
Merrick^  for  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  appeals  from  the  judgment  rejectint;  her 
-demand  to  annul  the  nuncapative  will  by  public  act  of  John  Thomas 
Osburn,  deceased,  on  the  ground  that  the  formalities  required  by 
article  1578  of  the  Bevised  Code  were  not  observed  in  making  it.  The 
instrument  states  that  personally  appeared  before  the  notary,  William 
L.  Pool,  at  Iiis  office,  ''John  Thomas  Osburn,  an  old  resident  of  this 
«ity,  and  with  him  also  came  the  three  witnesses  hereinafter  named 
and  hereto  subscribing,  which  said  John  T.  Osburn  declared,  although 
be  was  in  the  enjoyment  of  his  ordinary  good  health,  suffering  more 
from,  blindness  than  from  any  other  malady,  yet  he  felt  admonished  by 
his  advancing  age  of  the  uncertainty  of  life,  and  that  while  blessed 
^th  sound  mind,  memory  and  understanding,  it  was  only  a  measure 
of  becoming  consistency  that  he  should  adjust  the  affairs  of  his  estate 
and  effects  according  to  his  own  discretion  and  judgment,  and  he 


—      I 


«64  SUPREME  COURT  OF  LOUISIANA, 

Ht8.  Charlotte  M.  Conner  r.  Mrs.  A.  L.  Brasher  et  aL 

therefore  requested  of  me,  notary,  to  receive  his  last  will  and  teata- 
ment  as  he  would  dictate  the  same  to  me,  in  the  following  wordSt  U^ 
wit."  (Here  ioUow  the  dispositiouB,  which  need  not  be  oonaidered.) 
And  the  testament  closes :  ''  Thus,  I,  notaiy,  have  written  the  forego- 
ing will  without  interruption  or  turning  aside  to  other  acts,  as  the  said 
testator  dictated  the  same  to  me,  and  having  read  the  same  to  him  ut 
the  presence  of  the  witnesses,  in  a  loud  and  intelligible  voice,  he,  said 
testator,  declared  that  he  heard  and  understood  the  same  perfectly  well, 
and  persisted  therein.  Done  in  the  presence  of  Aaron  Johnson  French,. 
Louis  Choate  and  Isaac  T.  Hinton,  all  witnesses  of  the  lawfal  age  af 
majority,  and  domiciliated  in  this  city,  who  hereto  sign  their  names- 
with  said  testator  and  me,  notary  (the  said  testator  making  his  mark 
hereto,  being  prevented  from  writing  his  name  ever  since  his  affliction 
of  blindness) ;  all  on  the  day,  month  and  year  hereinbefore  written." 

We  find  in  this  will  no  express  mention  that  the  witnesses  were 
present  at  the  time  it  was  received  by  the  notary,  and  dictated  by  the 
testator.  That  they  came  with  him  to  the  office  of  the  notary,  and 
were  present  when  the  will  was  read  to  him  was  not  sufficient.  This 
might  be  strictly  true,  and  yet  the  witnesses  might  not  be  present  at 
the  dictating  and  writing  of  the  testament.  The  instrument  does  not 
confoim  to  the  requirements  of  article  1578  of  the  Revised  Code,  and 
it  is  therefore  void.  21  An.  115;  12  La.  117;  8  An.  469;  11  An.  106;  20 
An.  203. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled  and 
reversed,  and  it  is  further  ordered  that  the  nuncupative  will  by  public 
act  of  John  Thomas  Osburn  be  annulled  and  avoided ;  that  the  probate 
thereof  be  revoked,  and  all  proceedings  thereunder  be  set  aside,  de- 
fendants paying  costs  of  both  courts. 


No.  4772. 

State  of  Louisiana  ex  rel.  Francois  Lacroix  v.   Judge  of  thk 

Fifth  District  Court  et  als. 
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A,  auspeosive  apj  eal  being  in  force,  respondents  in  this  case  conceded  nothing  in 

the  seizure  of  the  relator's  property  for  thirty  days  on  his  promise  to  pay  the  amoaatof 
the  judgment  rendered  against  him,  with  interest  and  costs.  They  had  no  right  whatr 
ever  to  execute  the  Judgment  pending  the  suspensive  appeal. 

Therefore  the  promise  insisted  on  was  a  mere  nudum  pactum^  which  could  no  more  defeat 
the  appeal  than  a  like  promise  not  to  take  an  appeal  could  defeat  one  snbseqaently  taksa 
according  to  law. 

WRIT  OF  PROHIBITION  to  the  Judge  of  the  Fifth  District  Court, 
parish  of  Orleans.  A.  B.  FMUps,  for  relator.  JIf.  E.  lAvaudais,  for 
respondent. 

Wylt,  J.  On  the  fifteenth  of  October,  1872,  the  judge  of  the  Fifth 
District  Court,  parish  of  Orleans,  set  aside  the  suspensive  appeal  in 
the  case  of  Mrs.  S.  Costera  et  als.  v.  Frangois  Lacroix,  on  the  ground 
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of  the  insolveDoy  of  the  surety,  and  allowed  the  appellant  ten  days  to- 
file  another  appeal  bond,  which  was  accordingly  done. 

On  the  twenty-fu'st  of  Ifay,  1873,  the  judge,  in  a  proceeding  contra- 
dictorily with  the  parties  in  interest,  again  set  aside  the  appeal  and 
ordered  execution  to  issue  against  the  relator  on  the  ground  that  J.  A. 
E.  Bonnet,  the  surety  on  the  second  appeal  bond,  was  not  good  and 
aafficient.  The  relator  subsequently  applied  for  and  obtained  the  writ 
of  prohibition,  upon  which  the  case  is  now  presented  for  determination. 

The  important  question  is,  is  the  surety,  J.  A  E.  Bonnet,  good  and 
aufficient  t  If  he  is,  the  Fifth  District  Court  was  without  jurisdiction 
to  set  aside  the  appeal  and  issue  execution  against  the  relator. 

The  amount  of  the  judgment  appealed  from  is  $1145,  with  legal  in- 
terest from  twenty-first  of  May,  1872.  A  bond  of  $1800  would  be  suffi- 
cient for  a  suspensive  appeal.  The  relator,  however,  gave  a  bond  for 
$3500.  It  is  proved  that  J.  A.  E.  Bonnet  is  worth  $2000,  and  that  he 
owes  no  debts.  There  is  no  counteracting  evidence.  We  think  the 
surety  is  good  and  sufficient. 

The  respondents,  however,  contend  that  after  the  appeal  was  set 
aside,  and  execution  had  issued  against  the  property  of  the  relator, 
the  latter  acquiesced  in  the  order  of  the  judge  by  entering  into  a  verbal 
agreement  with  the  respondents  that  he  would  pay  the  amount  of  the 
judgment,  interest  and  costs  if  they  woald  release  the  seizure  of  hia 
property  for  thirty  days,  which  was  accordingly  done ;  that  at  the  ex- 
piration of  the  thirty  days,  the  relator  refusing  to  pay  according  to  his 
agreement,  execution  was  again  issued  against  his  property,  and  on  the 
day  preceding  that  fixed  for  the  sale  thereof  they  were  notified  of  the 
prohibition  herein,  being  more  than  sixty  days  after  the  entry  of  the 
order  setting  aside  the  appeal. 

We  see  no  force  in  this  defense.  Assuming  that  the  relator  made 
such  an  agreement  (of  which  there  is  no  proof  except  the  ex  parte  affi- 
davit of  the  respondents),  we  fail  to  observe  any  consideration  therefor. 

The  suspensive  appeal  being  in  force,  as  we  have  just  shown,  the 
respondents  conceded  nothing  in  releasing  the  seizure  of  the  relator's 
property  for  thirty  days.  They  had  no  right  whatever  to  execute  the 
judgment  pending  the  suspensive  appeal.  Therefore  the  promise  in- 
sisted upon  was  a  mere  nudum  p<ietum,  which  could  no  more  defeat  the 
appeal  than  a  like  promise  not  to  take  an  appeal  could  defeat  one  sab- 
sequently  taken  according  to  law. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  perpetual, 
and  that  the  relator,  Mrs.  Costera,  testamentary  executrix,  pay  costs 
of  this  proceeding. 

Howell,  J.,  dieseniing.  The  writ  of  prohibition  is  not  one  of  right,, 
but  should  issue  or  not  just  as  the  circumstances  of  each  case  will  war-^ 
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rant.  In  this  case,  I  do  not  think  the  facts  justify  its  issaaDce.  The 
first  bond  given  by  the  relator  was  declared  invalid,  and  he  was  allowed 
to  farnish  another,  which  was  declared  insufficient,  and  execution  was 
ordered.  It  was  issued  and  property  seized.  Instead  of  complainings 
or  taking  any  steps  to  arrest  the  execution  of  the  judgment,  be  virta- 
ally  admitted  the  correctness  of  the  order  setting  aside  his  appeal  and 
the  right  of  the  plaintiff  in  the  writ  to  execute  the  judgment,  by  prom- 
ising to  pay  the  judgment  within  thirty  days,  if  plaintiff  would  stay 
the  sale  that  long.  When  that  delay,  thus  granted  to  him,  expired, 
and  the  judgment  not  being  paid,  the  property  was  again  advertiaed, 
and  it  was  only  four  or  five  days  before  this  second  day  of  nale  that  he 
applied  for  a  writ  of  prohibition.  In  my  opinion,  he  is  not  entitled  to 
it,  under  the  circumstances,  admitting  the  second  bond  to  be  good  and 
sufficient,  which  I  think  is  doubtful. 
Morgan,  J.,  concurs  in  this  opinion. 
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State  ex  rel.  F.  C.  Mahan  v.  Judge  op  the  Fifth  District  Court, 

parish  of  Orleans. 

After  an  ezecntioii  is  iivjoined  and  a  suspensive  appeal  taken  firom  the  Judgment  diaaolTiac 
the  injunction,  the  court  is  witliout  power  to  order  the  sale  of  any  part  of  the  propel^ 
under  seizure  and  the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the  appeal 

The  injunction  bond  is  presumed  to  be  ample  protection  to  the  plaintiff  in  execation,  and 
until  the  injunction  is  finally  determined,  all  proceedings  in  the  caae  are  suspended, 
except  in  regard  to  the  appeal  bond. 

APPLICATION  for  a  writ  of  prohibition  directed  to  the  Judge  erf 
the  Fifth  District  Court,  parish  of  Orleans.  Tiasot,  Judge  of  the 
Second  District  Court,  parish  of  Orleans,  presiding  in  the  absence  of 
J^.  N,  Cullom,  Judge  of  said  Fifth  District  Court.  John  Bay,  for 
relator. 

Howell,  J.  After  an  execution  was  injoined  and  a  suspensiye 
appeal  taken  from  the  judgment  dissolving  the  injunction,  the  plain- 
tiff and  appellee  moved  to  sell  a  part  of  the  property  under  seixure, 
the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the  appeal, 
which,  on  hearing  the  parties,  was  ordered.  The  defendant  and 
appellant  now  asks  a  prohibition  restraining  the  said  sale  on  the 
ground  that  the  court  a  qua  is  without  jurisdiction  to  render  such 
•order.  The  judge  answers  that  under  the  equitable  power  of  the 
«ourt  to  preserve  the  property  under  seizure,  he  ordered  the  sale, 
•because  the  expense  of  keeping  exceeded  the  value  of  the  property. 

The  court  was  without  power  to  render  the  order  complained  of  after 
a  suspensive  appeal  was  taken.  Tlie  injunction  bond  is  presumed  to  be 
4imple  protection  to  the  plaintiff  in  execution,  and  until  the  injunction 
is  finally  determined  all  proceedings  in  the  case  are  suspended,  except 
in  regard  to  the  appeal  bond.    Let  the  writ  herein  be  made  perpetnaL 
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state  ex  rel.  Magloire  v.  Barbin,  Sheriff;  and  Hagloire  t.  Barbin. 


State,  ex   rel.  Pierre   Magloire,  v,   A.  L.   Barbin,   Sheriff;  and      123    841 

Pierre  Magloire  i;.  A.  L.  Barbin. 

The  delays  for  filing  an  appeal  only  ran  when  this  Conrt  is  sitting. 

Ott  is  the  dEty  of  the  appellant  to  see  that  the  reoord  contains  all  the  evidence  on  which  the 

•case  was  tried.    If  he  neglect  so  to  do,  the  Court  is  without  means  of  reviewing  the  case, 

and  the  appeal  will  be  dismissed. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. Uewes,  J.  Olivier  Fravosty,  District  Attorney,  for  relator 
^nd  appellee.  Duoote,  for  the  same.  Irion  <&  Thorpey  for  detendant 
and  appellant. 

Morgan,  J.  This  is  a  contest  for  office.  There  was  jadgment  in 
<favor  of  plaintiff;  and  the  defendant  appealed. 

Appellee  moves  to  dismiss  the  appeal  upon  several  grounds: 

Mrst — The  transcript  or  record  was  not  filed  within  the  time  required 
lyy  law,  ten  days.  Section  13  of  the  act  of  1866,  page  154,  provides 
that,  ''In  all  cases  in  which  the  right  to  office  is  involved,  and  an 
appeal  is  taken  from  the  judgment  of  the  district  court,  returnable 
before  the  Supreme  Court  holding  its  sessions  in  New  Orleans,  it  shall 
be  returnable  in*  ten  days  after  the  judgment  of  the  lower  court ;  and 
the  Supreme  Court,  on  motion  of  either  party,  shall  proceed  to  try  the 
i^Bkme  by  preference.*' 

The  judgment  appealed  trom  was  signed  on  the  eleventh  of  August, 
1873.  An  appeal  was  allowed  returnable  to  this  court  in  ten  days. 
The  transcript  was  not  filed  until  the  third  of  September. 

The  transcript  was  filed  in  time.  This  Court  was  not  in  session 
when  the  appeal  was  made  returnable.  The  delays  only  run  when  we 
are  sitting.  The  authority  relied  on  in  21  Annual,  page  174,  does  not 
apply,  the  delays  having  expired  while  the  Court  was  open. 

Second — Because  the  transcript  filed  by  appellant  is  not  complete : 
it  not  containing  all  the  evidence  offered  on  the  trial  of  the  cause  below. 

In  his  answer,  the  defendant  avers  that  he  was  duly  elected  sheriff 
of  the  parish  of  Avoyelles,  and  a  commission  issued  to  him  as  such, 
without  reciting  by  whom  the  commission  issued.  On  the  trial,  the 
•defendant  offered  the  commission  in  evidence.  We  can  not  find  it  in 
the  record. 

In  Harris  i;.  Hays,  8  An.  433,  it  was  held  that,  *'  It  is  the  duty  of 
the  appellant  to  see  that  the  record  contains  all  the  evidence  on  which 
the  case  was  tried.  If  he  neglect  so  to  do,  the  Court  is  without  means 
■of  reviewing  the  case,  and  the  appeal  will  be  dismissed.'' 

In  Hall  V.  Beggs,  17  An.  130,  it  was  held  that,  "  Where  documents 
offered  in  evidence  below  are  not  to  be  found  in  the  record,  the  appeal 
will  be  dismissed."  The  same  rule  has  been  observed  in  11  An.  72  ; 
i6An.  40;  18  An.  232. 

In  accordance  with  these  authorities,  the  appeal  is  dismissed. 
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Howttd,  Preston  it  Bamett  t.  Simmons  et  aU. 
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No.  4029. 
Howard,  Preston  S&  Barnett  v.  William  H.  Simucons  et  als. 

Where  the  irregalsrities  in  the  proceedings  in  the  oonrt  a  qvA,  which  are  comphdned  of;  ate 
more  technical  than  real,  and  where,  on  the  whole,  substantial  justice  hAa  been  dime,  tiid 
Judgment  will  not  be  disturbed. 

While  it'  is  a  general  rule  that  petitions  in  injunction  suits  are  not  allowed  to  be  ameeded, 
still  when  events  have  occurred  since  the  institution  of  the  suit,  which  would  wazrant  a 
new  injunction,  there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  supple- 
mental petition. 

Courts  abhor  a  multiplicity  of  suits,  and  they  will  not  dissolve  an  ii^Junctlon  when  it  ia  ap> 
parent  fh>m  the  record  that  the  party  would  be  raititled  to  another. 

APPEAL  from  the  Fifth  Difitrict  Court,  parish  of  Orleans.     JDaonflumi, 
J.     Wooldridge  <&  Thomas  tor  plaintiffs  and  appellees.     .BooSy  Fm- 
ter  df  Merrick  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  On  the  twenty-fifth  of  August,  1868,  the  defend- 
ants obtained  a  judgment  against  the  plaintiffs  in  the  State  of  Missis- 
sippi, from  which  no  suspensive  appeal  was  taken.  Thereupon  suit 
was  instituted  in  the  Fifth  District  Court  of  the  parish  of  Orleans  on 
the  seventeenth  of  December  of  the  same  year,  in  which,  on  the  pro- 
duction of  an  exemplified  copy  of  the  proceedings  had  in  Mississippi, 
that  judgment  was  made  executory  in  this  State.  Ti^e  decree  of  the 
Fifth  District  Court  was  that  ''  the  final  judgment,  rendered  in  the 
Circuit  Court  in  and  for  Rankin  county,  in  the  State  of  Mississippi,  in 
favor  of  each  of  the  plaintiffs  herein,  with  interest  and  costs,  anf 
against  the  defendants,  in  solido,  be  ratified,  confirmed  and  made 
executory  by  this  court,  the  same  as  in  the  said  Circuit  Court.''  On 
appeal,  this  court  affirmed  the  judgment. 

While  these  proceedings  were  being  had  in  this  State,  Howard^ 
Preston  &  Barnett  were  litigating  in  the  courts  of  Mississippi  io 
regard  to  said  judgment.  They  took  an  appeal  from  the  Mississippi 
judgment  without  supersedeas  to  the  Coart  of  Errors  and  Appeals  of 
that  State.  At  the  November  term  of  that  tribunal  for  the  year  1871^ 
a  decree  was  rendered  in  favor  of  appellants,  reversing  the  judgment 
of  the  Circuit  Court  of  Rankin  county,  on  which  proceedings  had 
been  instituted  in  this  State,  as  aforesaid. 

After  the  judgment  of  this  court  had  been  rendered  an  execution 
was  issued  and  placed  in  the  hands  of  the  sheriff,  who  went  to  the 
office  of  Howard,  Preston  &  Barnett  to  make  a  seizure.    About  two- 
hours  afterwards,  Howard,  Preston  &  Bamett  sued  out  an  injunction 
which   was  served  on  the  sheriff  at  about  half-past  twelve  o'clock. 
The  deputy  sheriff  who  had  the  execution,  remained  in  the  office  of 
Howard,  Preston  &  Barnett  until  a  little  before  three,  when  be  stated 
to  them  that  unless  the  execution  was  satisfied,  he  would  seize  the 
contents  of  their  safe.    To  avoid  this,   they  paid  the  amount  of  the 
execution — they  say  under  protest,  while  Simmons  et  al.   say  they 
paid  voluntarily. 
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We  think  the  statement  ot  facte  above  made  shows  the  payment  was 
•not  volantarily  made.  The  irregularities  in  the  proceedings  in  the 
^district  court,  complained  of,  are  more  technical  than  real.      On  the 

whole,  we  think  substantial  justice  has  been  done.    The  defendants  in 

•this  suit  attempted  to  execute  a  judgment,  which  had  not  become  res 

Judicata^  and  the  ju<Igment  was  reversed  on  appeal  before  the  money 

had  been  paid  to  them.    We  think  that  justice  and  law  would  require 

the  money  to  be  returned  by  the  sheriff  to  the  plaintiffs  in  this  suit. 
It  is  therefore  ordered  that  the  judgment  appealed  from  be  afBrmed, 

with  costs. 


Wtlt,  J. — dissenting.  The  judgment  which  the  plaintiffs  injoin  the 
•defendants  from  executing  is  a  judgment  which  stands  unrevoked,  no 
attempt  having  been  made  to  revise  it  in  the  manner  provided  in  the 
•Code  of  Practice. 

The  plaintiffs,  however,  injoin  its  execution,  because  the  judgment 
in  Mississippi,  upon  which  it  is  based,  has  been  revised  and  reversed  in 
'that  State. 

I  can  not  concede  that  a  judgment  rendered  in  this  State  (it  matters 
not  upon  what  evidence  it  is  based)  can  be  annulled  by  a  proceeding 
in  Mississippi  to  revise  the  judgment  there.  Nor  can  I  sanction  the 
practice  of  barring  perpetually  the  execution  of  a  final  judgment  in 
this  State  which  has  not  been  revoked  nor  sought  to  be  revised  in  the 
manner  provided  by  the  Code  of  Practice. 

That  the  judgment  has  been  reversed  in  Mississippi  might  be  a  good 
defense  to  the  suit  here  upon  that  judgment,  but  after  judgment  in  this 
State  no  proceeding  in  Mississippi  can  destroy  it.  The  court  here 
which  pronounced  the  judgment,  alone  has  jurisdiction  to  reverse  it  in 
a  proceeding  to  revise  it  according  to  the  Code  of  Practice.  It  is  well 
settled  that  a  judgment. merges  into  itself  the  claim  or  instrument 
upon  which  the  demand  is  based. 

Therefore  the  claim  or  judgment  from  Mississippi  became  merged 
into  the  judgment  in  this  State ;  and  until  it  is  annulled  in  a  proceed- 
ing here  it  is  a  valid  judgment,  and  can  be  enforced,  notwithstanding 
the  judgment  in  Mississippi  has  been  pronounced  invalid. 

A  judgment  is  property,  and  it  can  not  be  annulled  or  reversed  ex- 
cept in  a  proceeding  authorized  by  law.  In  this  suit  the  plaintiffs  have 
not  demanded  the  nullity  of  the  judgment.  Perhaps  the  action  is 
barred  by  prescription.  The  legal  right  of  the  defendants  in  virtue  of 
>their  judgment,  in  my  opinion,  can  not  be  destroyed  by  any  judgment 
or  decree  whatever  of  the  courts  of  Mississippi,  and  perpetually  barring 
•the  execution  of  the  judgment  here  is  practically  its  destruction. 

I  therefore  deem  it  my  duty  to  dissent  in  this  case. 
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On  Rbhkarikg. 

LuDELiNG^  C.J.  After  a  carefal  re-examination  ot  the  record  io 
this  case,  we  are  convinced  that  the  facts  ol  the  case  were  correctlj 
stated,  and  that  the  conclunions  arrived  at  were  legal  and  just. 

The  technical  objections,  principally  urged  by  defeodants,  were: 
that  there  was  no  le^ral  injunction  bond  in  the  case,  because  the  bond 
is  not  signed  by  all  the  parties  applying  for  the  injunction,  and  became 
the  bond  is  made  payable  to  the  clerk  of  the  court ;  and  that  the  sap- 
plemental  petition  ought  not  to  have  been  filed. 

The  suit  is  brought  in  the  name  of  a  commercial  firm ;  the  bond  is 
signed  "Howard,  Preston  and  Barnett,*'  and  Howard  &  Preaton  sod 
£.  Woolridge  as  securities;  and  it  is  made  payable  to  "Loais  Powen, 
clerk,  and  William  H.  Simmons  et  als.,  heirs  and  executors,"  etc 

While  the  injunction  suit  was  pending,  the  plaintiffs  alleging  tiiat, 
since  the  institution  of  the  injunction  suit,  the  Court  of  Errors  and 
Appeals  of  Mississippi  had  reversed  and  annulled  the  judgment  whieb 
had  formed  the  basis  of  the  judgment  injoined  in  this  State,  andtbey 
urged  that  as  an  additional  reason  for  sustaining  their  original  injuoe- 
tion.  The  objections  to  this  supplemental  petition  were :  that  it  came 
too  late,  the  case  having  been  submitted  for  decision  to  the  court; 
and  that  in  an  injunction  suit,  the  petition  can  not  be  amended. 

It  is  clear  that,  if  the  judge  a  quo  had  decided  the  case  on  hearing 
the  facts  stated  in  the  supplemental  petition,  he  could  have  granted  a 
new  trial.  And  while  it  is  a  general  rule  that  petitions  in  injunction 
suits  are  not  allowed  to  be  amended,  still  when  events  have  occurred 
since  the  institution  of  the  suit  which  would  warrant  a  new  injuncdoo,. 
there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  supple- 
mental petition.  Courts  abhor  a  multiplicity  of  suits,  and  they  will 
not  dissolve  an  injunction  when  it  is  apparent  firom  the  record  that  the 
party  would  be  entitled  to  another.    C.  P.  748. 

We  therefore  adhere  to  our  original  opinion. 
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*Thb  Static  v.  Zack  McFarland. 

Wtlt,  J.;  dissenting.  Id  Jaouary,  1873,  the  defendant,  Zack  McFar- 
land, was  indicted  for  murder.  He  was  arrested  by  thf  nheriif  of  the 
parish  of  Caddo,  and  on  the  fifteenth  day  of  March  he  applied  t»  the 
District  Judge  of  said  parish  for  a  writ  of  habeas  corpus,  alleging  in 
bis  petition  that  he  bad  been  indicted  for  murder;  had  been  arrested 
by  the  sherifi,  and  was  lodged  in  jail.  He  also  averred  that  he  was 
not  guilty  of  the  crime  charged,  but  at  the  time  he  shot  the  said  Aleck 
(James  Alexander)  the  said  Aleck  was  then  and  there  in  the  act  of 
killing  and  murdering  his  (petitioner's)  brother,  and  that  petitioner 
shot  and  killed  the  said  Aleck  to  prevent  the  killing  of  his  brother 
aforesaid.  He  furtlier  alleged  that  he  had  no  preliminary  examination 
and  DO  opportunity  to  vindicate  his  innocence,  and  that  his  imprison- 
ment was  illegal  and  unjust.  The  court  granted  the  writ,  tried  the 
case,  and  on  niDetecDth  March,  1873,  finding  that  the  accused  was 
entitled  to  bail,  '*  ordered  that  he  be  released  from  custody  upon 
giving  bond  with  good  security  in  the  sum  of  three  thousand  dollars,, 
conditioned  according  to  law,  and  the  sheriff  or  any  deputy  be  author- 
ized to  take  and  approve  said  bond." 

On  the  same  day,  to  wit :  Nineteentli  March,  1873,  the  accused  gave 
the  required  bond  in  favor  of  the  Governor  of  the  State  of  Louisiana 
for  $3000,  with  A.  H.  Leonard,  John  W.  Lawton  and  John  Lake  as- 
sureties.     This  bond  was  approved  by  the  District  Judge. 

On  the  third  day  of  June,  1873,  the  bond  was  duly  forfeited  and 
judgment  was  rendered  against  the  principal  and  his  securities  in  soUdO' 
for  the  amount  thereof,  $3000.  The  sureties  then  moved  to  set  aside 
the  judgment  on  the  following  grounds : 

First — There  was  no  indictment  against  McFarland  that  he  was^ 
legally  bound  to  answer,  because  it  was  not  found  by  a  legal  grand 
jury ;  consequently  there  was  no  warrant  for  his  arrest,  and  his  deten- 
tion and  imprisonment  were  illegal. 

Second — If  the  indictment  be  valid,  McFarland  was  not  legally  bound 
to  appear  before  the  court  at  this  term,  because  the  law  prohibits  him. 
from  recognizing  usurpers  in  office,  and  because  the  offices  of  clerk  of 
said  court  and  sheriff  of  said  parish  are  now  usurped  by  S.  W.  Mor- 
rison and  J.  W.  Pickens,  pretending  to  act  without  authority  of  an 
election  declared  by  a  returning  board  constituted  by  law,  and  with- 
out authority  of  a  commission  from  the  Governor  of  the  State. 

Third — That  the  bond  was  not  taken  by  any  one  legally  authorized 
to  take  the  same,  and  it  is,  therefore,  null  and  void ;  that  the  court  was 
without  authority  to  order  Pickens  or  any  one  acting  as  deputy  for 

*  Tbe  ondMkm  by  the  olerk  of  the  oonrt  at  Monroe  to  send  thia  diseenting  opinion  wltb 
the  record  of  the  ceee,  implied  that  there  was  none,  and  prerented  its  being  published  in 
the  proper  i  laoe.    See  page  547. 
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him  to  take  the  bond  of  said  McFarland,  and  thej  were  without 
authority  and  prohibited  by  law  from  so  doing,  or  performing  any 
•other  act  as  sheriff. 

They  also  allege  that  no  judgment  can  be  taKen  on  the  bond  or  any 
•other  action  be  taken  at  this  term  of  the  District  Court,  because  the 
clerk  and  sheriff  are  without  authority  to  act  as  aforesaid.  Coasider- 
able  testimony  was  adduced  for  and  against  tlie  rule  or  motion ;  the 
court,  however,  overruled  it,  and  Leouard,  Lawton  and  Lake,  the 
sureties  on  the  bond  have  appealed.  Morrison  and  Pickens,  the  derk 
and  sheriff,  were  both  commissioned  by  H.  C.  Warmoth,  Governor,  on 
the  fourth  day  of  December,  1872,  and  it  is  '*  admitted  that  these 
•officers  have  taken  the  necessary  oaths  of  office  and  filed  their  bonds 
in  accordance  with  law."  It  is  also  *'  admitted  that  J.  W.  Pickens 
obtained  peaceable  possession  of  the  office  of  sheriff  of  Caddo  parish 
•on  the  twenty -third  of  December,  1872,  and  on  that  day  entered 
peaceably  on  the  duties  of  said  office,  and  has  been  continuously  in 
possession  thereof  ever  since,  discharging  the  duties  of  said  office." 

It  is  proved  that  S.  W.  Morrison  has  been  the  acting  clerk  of  the 
Tenth  District  Court  since  twenty-third  of  December,  1872,  and  has 
continued  in  the  open,  undisturbed  and  continuous  discharge  of  the 
duties  of  said  office  ever  since.  Also  that  his  immediate  predecessor, 
Samuel  C.  Wright,  voluntarily  delivered  to  him  possession  of  the 
•clerk's  office,  the  books,  records,  etc. 

The  question  is,  are  the  official  acts  of  the  officers  valid  f  Are  they 
binding  as  to  third  persons,  or  are  they  absolute  nullities  f  Did  the 
•commissions,  the  oaths,  t)ie  bonds,  and  the  open,  peaceable  and  undis- 
turbed possession  of  these  offices  since  twenty- third  of  December,  1872, 
give  the  sheriff  and  clerk  of  the  parish  of  Caddo  a  color  of  title  to  their 
offices,  the  standing  of  de  Jdcto  officers  rendering  their  official  acts 
valid  ?  Under  the  settled  jurisprudence  of  this  State  these  questions 
must  be  answered  in  the  affirmative.  This  is  the  jurisprudence  of 
other  States  of  the  Union,  and  also  of  England.  Buck  ham  v,  Ruggles, 
15  Mass.  183;  Mason  v.  Dillingham,  15  Mass.  171;  Mclnstry  v.  Tanner, 
.9  Johnson  135;  3  Abbot's  Digest  352,  sections  63,  64,  65,66,67,  68; 
United  States  Dig.  (new  series)  vol.  2,  1871,  page  519,  section  23;  3  An. 
633;  10  An.  524;  13  An.  607;  22  An.  33;  16  Peters  71;  13  An.  404. 

In  the  Citizens'  Bank  v.  Bry  et  al.,  3.  An.  631,  it  was  held  tliat  ''  the 
acts  of  an  officer  de  facto  in  the  exercise  of  the  ordinary  functions  of 
his  office  are  valid  in  respect  to  the  rights  of  third  persons  who  may 
•be  interested  in  such  acts." 

In  the  State  v.  Gilbert,  10  An.  524,  a  case  directly  in  point,  where  the 
sureties  of  Gilbert  opposed  the  forfeiture  of  his  bond  on  the  ground 
that  *'  William  H.  Dinkgrave,  who  acted  in  taking  said  bond  as  sheriff, 
WQA  not  sheriff  at  the  time  he  took  said  bond,  never  having  taken  the 
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•oath  Dor  given  bond  as  required  by  law,  and  being  ineligible  under  the 
constitution  to  act  as  sheriff,'^  this  court  held  that:  '*  There  is  no 
weight  in  the  position  that  Dinkgrave  was  not  sheriff  de  jure.  Con- 
ceding that  he  was  not,  it  is  shown  that  he  was  the  sheriff,  and  the  only 
sheriff  de  facto,  under  color  of  title,  and  his  official  acts  as  such  are  not 
absolute  nullities,  but  must  be  held  good  in  controversies  between  third 
persons.*' 

In  Cash  v,  Wliitworth,  13  An.  404,  it  was  held  that :  '^  The  objection 
urged  by  the  plaintiffs  to  the  mode  of  choosing  the  Third  Swamp 
Land  Coiiiinissioutir  can  not  avail  them.  He  is  an  officer  of  the  State 
de  facto,  acting  under  color  of  legal  authority,  and  he  is  not  a  party  to 
this  suit.  To  declare  his  acts  null  and  void  by  a  side-long  judgment 
in  a  suit  between  third  persons,  would  be  contrary  to  reason  as  well  as 
to  precedent." 

In  Miahle  t^.  Fornet,  13  An.  607,  it  was  held  that :  '^  When  a  warrant 
is  drawn  by  tlu>3e  who  are  de  facto  directors  of  a  public  school  of  a 
particular  district,  the  treasurer  can  not  set  up  as  a  defense  that  the 
directors  were  not  elected  and  had  not  qualified  as  directors.'' 

In  the  State  r.  Lewis,  22  An.  33,  the  objection  was  raised  that  N.  J. 
Scott,  before  whom  the  case  was  tried,  was  not  Parish  Judge;  in  dis- 
posing of  this  objection  this  court  used  the  following  language : 

'*It  appears  that  N.  J.  Scott  performs  the  duties  of  the  office  of 
Parish  Judge  ot  the  parish  of  Claiborne.  His  capacity  and  right  to 
perform  these  duties  can  not  be  inquired  into  collaterally." 

This  has  frequently  been  decided  by  this  court,  and  in  all  the  cases 
heretofore  presented  a  ditterent  ruling  has  been  made.  Here  the 
sureties  on  the  bond  of  the  defendant. seek  to  escape  liability  on  the 
ground  that  Morrison  and  Pickens  were  not  clerk  and  sheriff.  They 
attack  the  title  of  these  officers  collaterally,  and  in  a  proceeding  in 
which  they  are  not  parties,  contrary  to  the  well  settled  jurisprudence  of 
this  State.  To  decide  in  this  collateral  manner  that  Morrison  and  Pick- 
ens are  not  clerk  and  sheriff  would  be  to  determine  their  rights  without 
giving  them  a  hearing  or  any  opportunity  of  making  a  defense.  No 
one  should  be  condemned  without  a  hearing,  nor  deprived  of  a  legal 
right  without  due  process  of  law.  Besides,  the  right  to  an  office  can 
not  be  inquired  into  in  this  State,  except  in  a  proceeding  ander  the 
intrusion  act  or  in  a  suit  to  contest  an  election.  The  question  can  not 
be  raised  by  a  mandamus  or  in  any  other  way,  as  has  frequently  been 
decided  by  this  court.    State  ex  rel.  Sternberg  v,  Lagarde,  21  An.  18 ; 

State  ex  rel.    Hero  v,  A.  Pi  tot,  21    An.  336,   and  other  subsequent 
decisions. 

In  State  ex  rel.  Viene  v.  Hyams,  12  An.  719,  where  the  relator,  who 
was  commissioned  sheriff  of  the  parish  of  Natchitoches,  sued  out  a 
mandamus  to  compel  Hyams,  who  detained  the  keys  of  the  Parish 
43 
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PriflOD,  to  deliver  them  to  him,  and  where  the  respondent  denied,  in 
his  answer,  that  the  relator  was  legally  elected  sheriff,  and  claimed  the 
right  to  hold  over  ander  his  former  commission  until  a  sacceasor  coold 
be  legally  elected,  this  court  held  :  *'That  the  act  of  1846  preacribe» 
the  mode  of  proceeding  in  contesting  the  election  of  a  sheriff.  The 
Supreme  Court  is  not  the  tribunal  to  entertain  such  a  contest,  and  can 
not  go  behind  the  commission  to  examine  the  proof  upon  which  the 
Governor  acted  in  issuing  it.'' 

This  was  also  decided  in  State  ex  rel.  Bienvenu  v,  W^otnowski,  17 
An.  156,  and  in  several  ]ater  decisions.  Now,  if  the  court  could  not  go 
behind  the  commission  to  examine  the  proof  upon  which  the  Governor 
acted  in  issuing  it,  in  the  case  against  Hyams,  12  Ad.  719,  where  the 
parties  in  interest  were  before  the  court,  how  can  the  court  look 
behind  the  commissions  of  Governor  Warmoth  issued  to  Morrison  and 
Pickens  on  fourth  December,  1872,  in  this  proceeding  where  the 
question  is  only  presented  collaterally,  and  where  the  parties  whose 
title  to  the  offices  in  question  are  not  before  the  court  t 

If  Morrison  and  Pickens,  who  went  peaceably  into  possession  of  their 
offices  under  commissions  from  the  Governor,  and  who  are  admitted 
to  have  qualified  and  given  bond  according  to  law,  are  not,  at  least' 
acting  de  facto  officers,  under  color  of  title,  there  never  has  be^n  a  de 
facto  officer  in  this  State. 

In  my  opinion  the  decree  which  declares  all  their  official  acts  abso- 
lute  nullities,  flatly  overrules  the  well  settled  jurisprudence  of  this 
State,  practically  defeats  or  destroys  the  titles  of  Morrison  and  Pickens 
to  the  offices  of  clerk  and  sheriff  of  the  parish  of  Caddo,  without 
giving  them  a  hearing  and  an  opportunity  of  making  a  defense. 

It  is  the  first  time  in  the  jurisprudence  of  this  State  that  a  title  to  an 
office  has  been  successfully  attacked  collaterally,  and  it  is  the  first  time 
that  a  commissioned,  qualified  and  bonded  officer  of  this  State  has 
been  held  to  be  without  title  and  a  usurper,  in  a  proceeding  to  which 
he  was  not  a  party. 

But  it  is  urged  that  the  court  is  compelled  to  disregard  the  well  set- 
tled jurisprudence  of  this  State,  to  which  I  have  alluded,  because  of 
the  passage  of  act  No.  41,  approved  fifth  March,  1873.  The  title  of 
this  act  is  :  ''  An  act  declaring  it  a  crime  to  usurp  a  public  office,  and 
providing  the  punishment  for  such  offense ;  providing  that  if  any  pub- 
lic officer  shall  adhere  to  or  recognize  any  usurper,  his  office  shaU  be 
forfeited  and  considered  abandoned,  and  directing  and  regulating  legal 
proceedings  to  have  such  abandonment  and  forfeiture  declared }  author- 
izing the  Governor  to  declare  such  abandonment  and  forfeiture  in  cer- 
tain cases,  and  to  remove  such  officers  and  to  fill  the  vacancy  so  made 
by  appointment."  Section  one  provides :  ''  That  if  any  person  shall 
assume  or  pretend  to  be  an  officer  of  the  State,  executive,  judicial  or 
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legislative,  without  authority  of  an  election  declared  by  the  retarniDg 
board  constitated  by  law,  or  without  authority  of  a  commission  from 
the  Governor  of  the  State,  in  case  the  laws  require  such  officer  to  be 
commissioned,  such  person  so  illegally  assuming  or  pretending  to  be 
a  public  officer,  shall  be  deemed  a  usurper.  If  any  such  usurper  shall 
attempt  to  exercise  the  functions  of  a  public  officer,  and  shall  inter* 
fere  with  any  public  officer  in  the  discharge  of  bis  duties,  such  usurper 
so  interfering  shall  be  deemed  guilty  of  a  crime,  and  upon  conviction 
may  be  fined  and  imprisoned  at  the  discretion  of  the  court,  or  both.^ 

I  find  nothing  in  this  section  (and  it  is  the  only  one  bearing  on  the 
case)  that  in  any  manner  alters  our  rules  of  practice,  and  compels  this 
court  to  disregard  that  principle  of  universal  jurisprudence  which  i&, 
that  no  one  should  be  deprived  of  a  legal  right  in  a  proceeding  to 
which  he  was  not  a  party.  Morrison  and  Pickens  were  not  before  the 
court,  and  in  the  statute  before  us  there  is  no  warrant  whatever 
authorizing  this  court  to  decide  they  are  usurpers,  and  all  their  official 
acts  are  absolute  nullities.  This  court  has  only  a  limited  appellate 
jurisdiction.  It  can  not  determine  issues  upon  which  the  parties 
whose  interest  are  affected,  were  not  cited  to  trial  in  the  court  below* 

The  statute  before  us  does  not  declare  that  Morrison  and  Pickens  are 
usurpers.  If  it  did,  it  would  be  unconstitutional,  because  it  is  a  judi- 
cial question  whether  they  are  or  not  usurpers,  and  the  authority  to 
decide  it  belongs  alone  to  the  courts.  This  statute  does  not  attempt  to 
modify  or  in  any  manner  alter  the  rules  of  practice  by  which  civil  and 
criminal  cases  are  brought  before  the  court;  it  simply  makes  it  a  crim- 
inal offense  for  any  person  not  returned  as  elected  by  the  lawful  return- 
ing board,  or  not  holding  a  commission  from  the  Governor,  to  assume 
to  be  an  officer  and  to  interfere  with  any  public  officer  in  the  discharge 
of  his  duties. 

Now  if  Morrison  and  Pickens  have  done  anything  in  contravention 
of  this  criminal  law,  inquiry  concerning  it  can  only  be  had  by  an 
indictment  or  information,  according  to  the  constitution  of  the  State. 
And  in  order  to  convict  them  of  the  crime  of  usurpation,  the  facts  pre- 
sented to  the  court  must  bring  them  strictly  within  the  provisions  of 
the  statute.  Suppose  the  question  was  regularly  presented  by  an 
indictment;  and  Morrison  and  Pickens  were  on  trial  for  the  crime  of 
usurpation  under  the  statute,  would  it  not  devolve  on  the  State  to 
show  that  these  defendants  not  only  usurped  their  offices,  but  also  had 
interfered  with  some  public  officer  in  the  discharge  of  his  duties;  also, 
that  they  assumed  to  be  public  officers  without  having  been  returned 
as  elected  by  the  lawful  returning  board,  *'or  without  authority  of  a 
commission  from  the  Governor  of  the  State  ^^ 

Morrison  and  Pickens  do  not  fall  within  the  provisions  of  this  crim- 
inal statute,  because  they  did  not  assume  to  be  public  officers  without 
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the  autliority  of  a  commission  issued  by  the  Grovernor  of  the  State. 
They  d^tnined  peaceable  possession  of  their  offices,  under  tbe  aathor- 
ity  of  conjmissions  issued  to  them  by  H.  C.  Warmoth,  Governor  of  the 
State,  on  t)ie  foiirtli  day  of  December,  1872,  and  it  is  admitted  that 
they  took  the  required  oath  of  office,  and  gave  bond  according  to  law. 

Morrison  and  Pickens  went  into  office  on  December  23,  1872,  nnder 
the  authority  of  commissions  issued  by  tlie  Governor,  under  the  great 
seal  of  the  State.  They  were  in  office,  and  were  recognized  by  the 
district  judge,  long  before  tlie  statute  in  question  was  passed,  which 
was  on  the  fifth  day  of  March,  1873. 

If  the  Legislature  had  desired  to  embrace  these  acting  commissioned 
officers  within  the  provisions  of  this  criminal  statute,  they  would  have 
said  so.  They  would  have  said,  that  if  any  person  shall  assume  to  be 
a  public  officer,  and  interfere  with  any  lawful  officer  in  the  discharge 
ol  his  duties,  without  having  been  declared  elected  by  the  lawful 
returning  board,  or  without  a  commission  issued  by  the  Governor  (not 
including  (he  commissions  issued  by  H.  C.  Warmoth,  Governor,  on  the 
fourth  day  of  Docember,  1872).  such  person  si. all  be  deemed  a  usurper, 
and  punished,  etc.  Will  this  court  extend  the  provisions  of  a  criminal 
statute,  and  hold  that  officers  acting  under  the  authority  of  commis- 
sions issued  by  the  Governor,  are  criminals,  and  are  punishable  under 
a  law  which  only  provides  a  penalty  against  persons  assuming  to  he 
officers  without  commissions  issued  by  the  Governor,  or  without  having 
been  returned  as  elected  by  the  legal  returning  board? 

Suppose  the  Legislature  had  extended  its  i)rovision8  so  as  to  cover 
the  case  of  Morrison  and  Pickens,  and  declared  it  a  crime  for  these 
commissioned,  sworn,  bonded,  and  recognized  officers  to  continue  to 
discharge  the  duties  of  their  offices,  would  that  part  of  the  statute  be 
valid  and  obligatory  ?  Are  acquired  legal  rights  thus  to  be  destroyed 
in  the  face  of  article  110  of  the  constitution,  prohibiting  the  Legisla- 
ture from  passing  retroactive  laws?  Is  it  competent  for  the  Legisla- 
ture to  decide  that  Morrison  and  Pickens  have  no  legal  title  to  their 
offices  in  the  face  of  that  provision  of  the  constitution  conferring  all 
the  judicial  powers  of  the  State  upon  the  courts?  I  think  not.  Id 
the  case  of  Downe  r.  Towne,  21  An.,  this  court  held  that  no  man  can 
be  legislated  out  of  office,  and  that  a  constitutional  officer  can  only  he 
removed  by  address  or  impeachment. 

Morrison  and  Pickens  hold  constitutional  offices;  they  held  them 
before  the  criminal  statute  in  question  was  passed.  Tl)e  validity  of 
their  titles  is  not  a  subject  for  legislative  ir:quiry ;  it  is  a  matter  alone 
for  the  courts  to  determine.  But  it  is  urged  that  the  Legislature  has 
only  made  it  a  crime  for  these  officers  to  continue  to  fill  their  office ; 
this  is  virtually  deciding  that  they  have  no  titles  to  their  offices, 
besause  the  making  it  a  crime  for  one  to  hold  his  property  or  bis  office 
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under  titles  acquired  before  tlie  passage  of  the  law,  is  the  strongest 
decision  that  he  has  no  titles.  The  Legislature  could  not  make  this 
decision,  and  they  can  not  destroy  acquired  rights  by  the  passage  of  a 
retroactive  law.    Constitution,  article  110. 

But  the  strongest  objection  I  have  to  the  ruling  of  the  majority  of 
the  court  in  this  case  is,  that  by  its  decision  the  court  virtually  adds 
to  or  supplements  this  criminal  statute,  by  adding,  as  a  further 
penalty,  that  all  the  acts  of  these  officers  are  absolute  nnllitieB.  The 
law  has  not  prescribed  this  penalty.  This  court  has  no  authority  to 
supply  it.  While  the  Legislature  would  have  no  authority,  on  the  one 
hand,  to  exercise  judicial  power,  deciding  that  officers  holding  under 
Governor  Warmoth's  commission  of  fourth  of  December,  1872,  are 
usurpers,  this  court  has  no  authority;  on  the  other  liand,  to  exercise 
legislative  power,  and  to  amend  the  criminal  statute,  No.  41,  by  pro- 
vi<ling  as  a  further  penalty  for  the  crime  ot  usurpation  that  all  the 
official  acts  of  such  officers  shall  be  absolute  nullities.  It  is  well  for 
each  department  of  the  State  to  keep  within  its  prescribed  powers. 
And  it  is  dangerous  for  one  department  to  encroach  upon  the  func- 
tions of  the  other.  In  prescribing  the  penalty  lor  the  crime  of  usurpa- 
tion, if  the  Legislature  had  intended  to  inflict  the  further  penalty  that , 
all  their  official  acts  shall  be  absolute  nullities,  they  would  have  said 
so  in  tiie  statute.  It  was  their  duty  to  have  informed  the  people  of  it,, 
in  order  that  they  might  avoid,  if  possible,  transacting  business  before 
the  clerk  and  sheriff  of  the  parish  of  Caddo. 

In  the  parish  of  Caddo  is  the  city  of  Shreveport,  the  second  largest 
city  of  the  State.  The  people  of  that  parish,  of  this  State,  of  other 
States,  and  of  foreign  countries,  have,  since  the  twenty -third  of  De- 
cember, 1872,  no  doubt  had  much  important  business  to  tiansact  in 
the  clerk^s  and  sheriff's  offices,  and  also  before  the  Parish  and  District 
Court,  and  no  doubt  several  terms  of  the  Parish  Court.  Citations 
have  been  served  upon  wliich  it  is  perhaps  relied  to  interrupt  prescrip- 
tion in  suits  perhaps  involving  the  entire  fortunes  of  minors,  married 
women  and  citizens  of  this  State,  of  other  States,  and  of  foreigD 
countries.  Judgments  have  been  enforced,  sales  have  been  made^ 
criminals  have  been  punished,  and  all  manner  of  judicial  business  has 
been  transacted.  All  this  will  be  annulled,  and  the  rights,  perhaps,  of 
thousands  of  innocent  persons  will  be  lost,  as  the  result  of  the  decision 
of  this  case.  All  these  disastrous  consequences  must  fall  upon  the 
people  of  Caddo  and  of  other  parts  of  the  State,  and  also  the  people 
of  other  States,  in  order  to  punish  the  crime  of  usurpation  under  the 
statute  of  March  5,  1873,  although  that  law  will  be  searched  in  vain 
to  And  such  a  penalty. 

In  my  opinion  the  case  of  Morrison  and  Pickens  does  not  fall  within 
the  provisions  of  the  statute  No.  41,  because  it  does  not  declare  that  a 
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person  holding  office  under  Grovemor  Warmoth's  commission  of  fouitk 
of  December^  1872,  shall  be  deemed  a  usarper  and  panished  aa  proTided 
in  the  act.  If  the  statute  bad  denounced  its  penalty  against  officers 
holding  such  commissions,  perhaps  Morrison  and  Pickens  would  have 
abandoned  these  offices.  It  would  be  monstrous  to  convict  Morrison 
and  Pickens  of  the  crime  of  usurpation  under  statute  No.  41,  became 
they  have  no  commissions,  when  they  actually  hold  commissions  from 
the  Governor.  A  law  making  it  a  crime  to  hold  office  without  a  com- 
mission ought  not  to  be  enforced  against  those  irho  hold  commissioiu 
from  the  Governor.  I  venture  the  assertion  that  tliere  is  no  court  in 
this  State  or  in  the  civilized  world  that  would  convict  Morrison  or 
Pickens,  in  a  criminal  proceeding,  of  the  crime  of  usurpation  under 
statute  No.  41. 

If  they  be  not  usurpers  in  the  meaning  of  that  act  (as  I  believe),  no 
part  of  the  penalty  thereof  should  be  applied  by  this  court,  assuming 
that  the  absolute  nuUity  of  all  their  official  acts  is  a  part  of  tJie 
penalty.  Criminal  law  is  always  construed  strictly;  in  a  criminal 
statute  there  is  no  offense  except  that  specially  described  as  an  offense, 
and  there  is  no  penalty  except  that  expressly  declared  to  be  the 
penalty.  The  statute  in  question  has  not  declared  it  to  be  a  crime  to 
hold  an  office  under  a  commission  from  the  Governor;  it  has  not  pre- 
-scribed,  as  a  penalty,  that  the  official  acts  of  such  officer  shall  be  abso- 
lute nullities.  This  court  can  not  declare  the  crime  and  prescribe  the 
penalty.  It  can  only  enforce  criminal  law  in  proceedings  by  indict- 
ment or  information.  Until  the  criminal  act  is  legally  ascertained,  the 
court  can  not  inflict  any  part  of  the  penalty  attached  to  said  act  or 
crime.  If  the  nullity  of  the  official  acts  of  Morrison  and  Pickens  be  the 
result  or  the  legal  consequence  of  their  having  committed  the  crime 
announced  in  statute  No.  41 ,  that  crime  must  be  judicially  established 
before  the  result  or  consequence  or  additional  penalty  can  1^  inflicted. 

It  would  be  unreasonable  and  absurd  to  presume  that  Morrison  and 
Pickens,  in  advance  of  a  trial,  are  guilty  of  the  crime  announced  in 
fitatute  41,  and  therefore  a  part  of  the  penalty,  or  the  legal  seqaenoe 
of  the  penalty,  must  now  be  inflicted.  But  what  has  the  statute  in 
question  to  do  with  this  case,  a  civil  proceeding  to  enforce  a  bond  snh- 
acribed  by  the  appellants  t  This  statute  only  defines  a  crime  and 
prescribes  the  penalty.  It  makes  no  change  whatever  of  the  forms  of 
xsriminal  or  civil  proceedings,  the  rules  of  practice,  or  the  jurisprudence 
of  this  State.  It  authorizes  no  one  to  be  condemned  unheard.  It  doeB 
not  presume  that  any  one  is  guilty.  It  does  not  require  the  court  to 
•enforce  any  part  of  the  penalty  before  the  crime  is  judicially  estab- 
lished. Here  the  appellants  resist  the  payment  of  the  obligation 
which  they  contracted  when  they  signed  the  bond  of  Zaok  McFarland; 
And  they  place  their  sole  defense  on  the  ground  that  the  oommissioned, 
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«wom,  bonded  and  recognized  clerk  and  sheriff  of  the  court  were  not 
holding  under  color  of  authority,  were  not  de  facto  officers,  therefore 
the  bond  and  all  other  official  acts  of  the  court  and  of  these  officers 
Are  absolute  nullities. 

I  think  I  have  shovni  that  this  defense  can  not  avail  them,  under  the 
well  settled  jurisprudence  of  this  State,  and  under  the  principles  of 
universal  jurisprudence.  I  think  I  have  shown  that  the  criminal  stat- 
ute No.  4J  in  no  manner  changes,  or  proposes  to  change,  the  jurispru- 
dence of  this  State  on  the  point  in  question ;  that  it  merely  defines  a 
-crime,  affixes  the  penalty,  and  leaves  the  rules  of  civil  and  criminal 
practice  and  the  jurisprudence  of  this  State  untouched,  and  in  no  man- 
ner modified. 

I  have  given  this  subject  mature  consideration^  and  my  conviction 
is,  that  the  judgment  of  this  court  is  erroneous.  I  therefore  dissent  in 
this  case. 
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APPEAL. 

1.  The  loss  of  an  appeal  bond  being  eBtablished,  secondary  evidence^ 
either  written  or  oral,  may  be  introduced  to  prove  the  alleged 
signature  of  the  defendant  to  the  bond  as  surety. 

Cinoinnaii  Insurance  Company  v.  Harrison  et  aL,  1. 

2.  Where,  on  the  third  of  December,  1872,  judgment  was  rendered  by^ 
the  Eighth  District  Court,  parish  of  Orleans,  dissolving  the  in- 
junction granted  by  that  court,  and  dismissing  the  Ruit,  and  said 
judgment  was  not  signed  until  the  second  of  January,  1873,  after  the 
case  was  transferred  to  the  Superior  District  Court  recently  created, 
and  where  on  appeal  a  motion  was  made  to  dismiss  the  same  on 
the  ground  that  the  judgment  rendered  did  not  require  signature, 
and  no  appeal  could  therefore  be  taken  after  the  lapse  of  ten  days 
from  its  rendition:  Held — That  the  judgment  dissolving  the  in- 
junction and  dismissing  the  suit  was  a  final  one,  and  no  appeal 
could  be  taken  from  it  until  it  was  signed,  which  was  on  the  second 
of  January,  1873,  and  that  the  appeal  was  properly  made  return- 
able within  ten  days  from  that  date.     State  v.  Wha^on  et  aL,  2. 

3.  Where  the  affidavit  of  the  appellant  declares  that,  as  a  member  of 
the  State  Election  Returning  Board,  his  pecuniary  interest  in  the- 
suit  exceeds  one  thousand  dollars,  and  where  a  reference  to  act  No. 
72  of  1871,  p.  152,  shows  that  an  appropriation  was  made  for  the 
compensation  of  the  same  returning  officers :  Held — That  this- 
mode  of  establishing  an  appealable  interest  under  such  circum- 
stances is  fully  sanctioned  by  our  jurisprudence.  Ihid, 

4.  Where  the  matter  in  dispute  involved  in  the  suit  is  such  as  to- 
demand  or  authorize  the  action  of  this  court,  the  right  to  appeal 
is  granted  by  article  571  C.  P.  to  third  persons  who  allege  that 
they  are  aggrieved  by  the  judgment  rendered  in  a  suit  between 
other  parties.  The  law  does  not  say  that  such  judgment  shall  be- 
res  judicata  against  the  third  persons  to  entitle  them  to  appeal. 

Ibid. 

5.  The  appeal  must  be  sustained  where,  as  in  this  case,  the  appellant 
has  made  the  requisite  allegations  supported  by  his  affidavit,  and 
has  made  it  apparent  that  he  is  aggrieved  by  the  judgment 
appealed  from,  which  annuls  the  authority  by  which  he  was- 
declared  to  be  elected  Attorney  General  of  the  State,  whose  salary 
is  five  thousand  dollars  per  annum,  and  sets  aside  the  return  of' 
the  election  board  which  is  the  foundation  of  his  title  to  office. 

Ibid. 
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28.  Where  tbe  motion  was  to  dismiBS  the  appeal,  on  the  ground  Hat 
the  amoaut  in  dispute  did  not  exceed  five  hundred  doUan: 
Held — That  the  suit  being  for  one  thouBand  dollars  against  three 
heirs  wlio  are  in  possession  of  the  estate  they  inherited,  for  ser- 
vices rendered  as  attorney  in  settling  the  suooesaion,  and  judg- 
ment having  been  asked  and  granted  in  the  eoart  a  qua  agaioat 
them  jointly  for  said  sum,  in  proportion  to  tlie  respective  shares 
received  by  them,  the  motion  must  be  overruled,  beeaose  tbe 
claim^  as  stated,  is  one  against  tbe  succession,  and  the  fieust  that 
there  are  several  heirs  who  must  pay  proportionately,  doea  not 
change  the  nature  and  amount  of  the  matter  in  dispate. 

LarUgue  v.  Clara  WhiU,  291. 

24.  Where  judgment  being  rendered  in  this  case  on  the  sixth  of  Maj, 
1872,  in  favor  of  defendants,  an  appeal  was  granted  on  the  four- 
teenth of  the  same  month,  returnable  on  the  first  Monday  in 
November,  on  motion  to  dismiss  the  appeal  on  the  ground  that 
said  first  Monday  in  November  was  not  the  legal  return  daj: 
Held — That  the  first  return  day  after  this  appeal  was  taken,  beiof 
the  third  Monday  in  May,  that  the  judgment  having  been  rendered 
on  the  tenth  of  the  same  month,  and  that  the  transcript  of  the 
case  containing  over  two  hundred  pages,  it  must  be  presumed  that 
the  judge  a  quo  thought  it  could  not  have  been  completed  by  that 
time,  as  the  court  adjourns  before  the  first  of  June  to  the  first 
Monday  in  November,  and  it  follows  that  the  first  Monday  is 
November  was  the  proper  return  day. 

Ooodwyn  v.  Perry  et  oJ.,  292. 

25.  Where  the  appeal  was  taken  by  the  plaintiff  from  a  jadgment  dis- 
solving an  injunction  without  damages,  and  in  his  petitioD  of 
appeal  plaintiff  prayed  for  citation  against  the  defendants  only: 
Held"— That  the  motion  to  dismiBS  the  appeal  on  the  ground  that 
all  the  parties  in  interest  were  not  made  parties  to  the  appeal, 
must  be  overruled.  It  was  not  necessary  that  the  surety  on  tbe 
injunction  bond  should  have  been  made  a  party  to  the  appeal. 

Batalara  v.  Eralk,  318. 

26.  Where  the  incompleteness  of  the  record  is  due  to  a  fault  attribo- 
table  to  the  clerk  and  not  to  the  appellant,  the  appeal  will  not  be 
dismissed  on  that  ground. 

aty  of  Baltimore  v.  Farlangej  335. 

27.  It  is  useless  to  issue  a  eertiorari,  where  the  appellant  has  filed  a 
certified  copy  of  the  missing  document,  so  that  the  case  can  be 
examined.  1^ 

28.  Where  the  claim  of  plaintiff  was  for  about  (478,  principal  and 
interest,  at  the  institution  of  the  suit,  and  was  alleged  to  be  the 
hire  paid  in  advance,  under  a  charter  party,  for  a  steamboat,  which 
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was  lost,  and  where  the  defendant  reconvened,  claiming  $10,200, 
the  valae  of  the  boat :  Held — That  the  motion  to  dismiss  the 
appeal  for  want  of  jurisdiction,  must  prevail.  The  real  matter  in 
dispute  is  less  than  $500.  The  charter  party  is  not  the  matter  in 
dispute.  The  demand,  it  is  true,  grows  out  of  the  charter  party, 
but  it  is  simply  to  recover  back  a  certain  sum  paid  under  the  pro- 
visions of  the  charter  party;  and  the  right  to  recover  back,  as 
alleged,  springs  from  a  cause  outside  of  the  charter  party,  and  the 
existence,  or  validity,  or  the  enforcement,  of  the  charter  party,  is 
not  involved  iD  plaintiffs  demand.  Besides,  no  appeal  has  been 
taken  in  relation  to  the  reconventional  demand. 

Blanchard  v.  Kenison,  385. 

29.  The  motion  to  dismiss  the  appeal  must  prevail,  where  the  appel- 
lant has  lost  his  right  to  the  suspensive  appeal  by  failing  to  furnish 
the  required  bond  within  the  time  prescribed  by  law,  and  where 
the  amount  of  boDd  not  having  been  fixed  by  the  judge,  he  can 
not  avail  himself  of  a  devolutive  appeal. 

Dtcight  V.  Barrow,  424. 

W.  The  appellee  is  not  entitled  to  notice  of  the  order  of  appeal,  where 
it  was  granted  on  the  mandamus  of  this  court,  and  relates  back  to 
the  time  the  appeal  was  denied  on  tlie  trial  of  the  rule,  contradic- 
torily with  the  parties  to  the  suit. 

State,  ex  rel,  Nixon,  v.  Chrakam,  433. 

31.  A  statement  of  facts  signed  by  the  relator,  ''to  facilitate  the  trial 
and  to  be  used  on  tlie  trial  in  the  Supreme  Court,'^  would  be  suffi- 
cient to  dispense  with  a  citation  of  appeal  on  said  relator.    Ibid. 

32.  It  is  unnecessary  to  inquire  whether  the  note  subscribed  in  Janu- 
ary, 1868,  by  Eugenie  Deyris  and  her  daughter,  Clara  Penn,  was  a 
joint  or  solidary  obligation,  because  the  court  gave  judgment  on  it 
against  them  jointly,  and  this  judgment  can  not  be  increased  by 
holding  it  to  be  a  solidary  obligation,  for  the  reason  that  the 
plaintiff  and  appellee  has  not  prayed  for  the  amendment  of  the 
judgment.  Seyburn  v.  Deyris,  483. 

33.  Where  the  appellant,  since  the  appeal  was  taken,  has  paid  the 
judgment  in  favor  of  any  of  the. appellees,  this  is  an  abandonment 
of  the  appeal  as  to  them.  Hall  et  ah  v.  OJuiehere,  493. 

34.  Where,  on  the  verdict  of  the  jury  being  rendered,  the  defendant 
moved  for  a  new  trial,  which  was  refused,  and  an  appeal  was 
then  asked  for  and  granted,  and  the  appeal  bond  filed,  all  prior  to 
the  date  of  the  judgment  as  entered  on  the  minutes  of  the  court, 
in  consequence  of  which  a  motion  was  made  to  dismiss  the  appeal 
on  the  ground  that  it  was  premature,  having  been  applied  for  and 
l^ranted  before  the  judgment  was  rendered,  and  that  the  bond  is 
defective  and  without  force,  because  it  was  given  before  the  jndg- 
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23.  Where  the  motion  was  to  diamiBs  the  appeal,  on  the  ground  €ttB,t 
the  amonnt  in  dispute  did  not  exceed  five  hundred  dollars: 
Held — That  the  suit  being  for  one  thousand  dollars  against  three 
heirs  who  are  in  possession  of  the  estate  they  inherited,  for  ser- 
vices rendered  as  attorney  in  settling  the  succession,  and  judg- 
ment having  been  asked  and  granted  in  the  court  a  qua  against 
them  jointly  for  said  sum,  in  proportion  to  the  respective  shares 
received  by  them,  the  motion  must  be  overruled,  because  the 
claim«  as  stated,  is  one  against  the  succession,  and  the  fact  that 
there  are  several  heirs  who  must  pay  proportionately,  does  not 
change  the  nature  and  amonnt  of  the  matter  in  dispute. 

Lartigue  v.  Clara  White,  291. 

24.  Where  judgment  being  rendered  in  this  case  on  the  sixth  of  May, 
1872,  in  favor  of  defendants,  an  appeal  was  granted  on  the  four- 
teenth of  the  same  month,  returnable  on  the  first  Monday  in 
November,  on  motion  to  dismiss  the  appeal  on  the  ground  that 
said  first  Monday  in  November  was  not  the  legal  return  day : 
Held — That  the  first  return  day  after  this  appeal  was  taken,  being 
the  third  Monday  in  May,  that  the  judgment  having  been  rendered 
on  the  tenth  of  the  same  month,  and  that  the  transcript  of  the 
case  containing  over  two  hundred  pages,  it  must  be  presumed  that 
the  judge  a  quo  thought  it  could  not  have  been  completed  by  that 
time,  as  the  court  adjourns  before  the  first  of  June  to  the  first 
Monday  in  November,  and  it  follows  that  the  first  Monday  in 
November  was  the  proper  return  day. 

Ooodwyn  v.  Perry  et  aZ.,  292. 

25.  Where  the  appeal  was  taken  by  the  plaintiff  from  a  judgment  dis- 
solving an  injunction  without  damages,  and  in  his  petition  of 
appeal  plaintiff  prayed  for  citation  against  the  defendants  only: 
Held"— That  the  motion  to  dismiss  the  appeal  on  the  ground  that 
all  the  parties  in  interest  were  not  made  parties  to  the  appeal, 
must  be  overruled.  It  was  not  necessary  that  the  surety  on  the 
injunction  bond  should  have  been  made  a  party  to  the  appeal. 

Batalora  v.  Brath,  318. 

26.  Where  the  incompleteness  of  the  record  is  due  to  a  fault  attribu- 
table to  the  clerk  and  not  to  the  appellant,  the  appeal  will  not  be 
dismissed  on  tliat  ground. 

Oity  of  Baltimore  v.  Farlange^  335. 

27.  It  is  useless  to  issue  a  certiorari,  where  the  appellant  has  filed  a 
certified  copy  of  the  missing  document,  so  that  the  case  can  be 
examined.  Ibid, 

28.  Where  the  claim  of  plaintiff  was  for  about  $478,  principal  and 
interest,  at  the  institution  of  the  suit,  and  was  alleged  to  be  the 
hire  paid  in  advance,  under  a  charter  party,  for  a  steamboat,  which 
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41.  A  third  party,  appealing  from  a  jugment,  must  allege  and  show  a 
direct  pecaniary  interest  in  the  subject  matter  of  the  suit. 

State  ex  rel.  Blaokemore  v.  Qrdhamj  625. 

42.  No  appeal  is  to  be  entertained  from  an  order  allowing  an  inter- 
venor,  as  owner,  to  bond  property  provisionally  seized.  The  right 
to  do  so  is  expressly  conferred  bylaw  (section  2915  R.  S.);  and  the 
judge  a  quo  had  no  discretion  but  to  grant  the  order — the  bond  fur- 
nished taking  the  place  of  the  property  released.  There  can  there- 
fore be  no  irreparable  injury  resulting  from  the  granting  of  the 
order,  and  the  law  has  provided  ample  remedy  in  case  the  order 
should  not  be  properly  executed.  An  appeal  would  be  without 
practical  benefit.  Jennings  v.  MoConnico,  651. 

43.  When  an  injunction  issues  against  an  order  of  seizure  and  sale^ 
and  a  suspensive  appeal  is  taken  from  the  judgment  dissolving  the 
injunction,  the  amount  of  the  bond  must  be  measured  not  by  the 
amount  involved  in  the  injunction  suit,  but  by  the  amount  of  the 
judgment  ordering  the  seizure  and  sale  staid  by  the  injunction. 

State  ex  rel,  Bichardson  v.  Jvdge  of  the  Fourteenth  Judicial  District 
Court,  653. 

44.  It  is  not  considered  that  the  import  of  a  suspensive  appeal  in  such 
a  case  has  any  other  effect  than  that  of  suspending  the  original 
order  of  sale.  The  judgment  dissolving  the  injunction  does  not 
constitute  a  separate,  independent  judgment,  that  could  be  ap- 
pealed from  for  any  other  purpose  than  that  of  affecting  the  ori- 
ginal order  of  seizure  and  sale.  Ibid, 

-45.  A  suspensive  appeal  being  in  force,  respondents  in  this  case  con- 
ceded nothing  in  releasing  the  seizure  of  the  relator's  property  for 
thirty  days  on  his  promise  to  pay  the  amount  of  the  judgment 
•rendered  against  him,   with    interest  and  costs.    They  had  no 
•right  whatever  to  execute  the  judgment  pending  the  suspensive 
appeal. 
State  ex  rel,  Lacroix  v.  Judge  of  the  Fifth  District  Court,  parish  of 
Orleans  f  664. 
-46^  Therefore  tlie  promise  insisted  on  was  a  mere  nudu/mpaetum,  which 
'Could  no  more  defeat  the  appeal  than  a  like  promise  not  to  take  an 
appeal  could  defeat  one  subsequently  taken  according  to  law. 

Ibid. 
47,  The  delays  for  filing  an  appeal  only  run  when  this  Court  is  sitting. 
It  is  the  duty  of  the  appellant  to  see  that  the  record  contains  all 
the  evidence  on  which  the  case  was  tried.  If  he  neglect  so  to  do, 
the  Court  is  without  means  of  reviewing  the  case,  and  the  appeal 
will  be  dismissed.  State  ex  rel.  Magloire  v.  Barbin^  667. 

See  Walls  in  Common  No.  2 — State  ex  rel,  D'Aroy  v.  Judge  of 
the  Fourth  District  Court,  parish  of  Ch'leans,  621. 


ADOPTION. 

See  TuToits  Axm  Tutorship,  No.  10. 

[8itoee89ion  of  FifrsUdl,  4)0. 
ATTORNEY  GENBRAL. 

See  Office  akd  Officbbs. 
ADMINI8TBAT0B. 

See  Executor. 
ADMINISTRATOR  (PUBLIC.) 

1.  The  exhibition  of  a  decree  of  the  coart  in  which  the  sncceadon 
waa  opened,  authorizing  plaintiff  to  administer  the  same  accord- 
ing to  law  in  his  capacity  of  public  administrator,  and,  as  such, 
an  officer  of  the  parish  as  well  as  of  the  court,  must  be  held  as  at 
least  a  prima  faok  showing  of  capacity  and  authority  to  sae  and 
stand  in  judgment  in  another  parish.    Morse  t.  Griffith,  213. 

2.  Where  on  the  application  of  the  public  admiDistrator  of  a  parish, 
praying  to  be  appointed  administrator  of  a  vacant  estate,  and  to 
be  authorized  as  such  to  institute  all  the  proceedings  required  by 
law,  the  parish  judge  refused  to  take  any  judicial  action  in  rela- 
tion to  the  same,  because  a  person  representing  himself  to  be  the 
brother  and  the  heir  of  the  deceased  had  appeared,  praying  to  be 
appointed  administrator  of  said  estate,  and  because  such  being 
the  case,  it  was  believed  by  the  court  that  the  public  administrator 
had  no  right  to  have  his  prayer  complied  with.  Held — That  the 
judge  a  quo  erred.  The  application  of  the  public  administrator 
should  have  been  filed,  and,  after  due  notice  given,  tried  contra- 
dictorily with  the  application  of  any  other  party,  and  the  rights 
of  all  the  parties  settled  by  a  judicial  decree. 

State  ex  rel.  Leonard  v.  Parish  Judge  of  the  Parish  of  Plague^ 
mines,  329. 

3.  No  proceeding  can  be  had,  under  the  intrusion  act,  to  remove  the 
defendant  from  the  office  of  public  administrator,  on  the  ground 
that  said  office  has  ceased  to  exist  by  virtae  of  the  repeal  i»f  the 
law  creating  it.  The  case  presented  by  the  relator  does  not  fall 
within  the  provisions  ot  the  statute. 

State  ex  reh  Hunter  v.  Hawley^  487. 
AGENT. 

See  Principal. 

See  Pleadings  and  Practice. 
ACTION. 

1.  The  appointment  of  persons  to  represent  parties  to  a  suit  should 
be  made  with  caution  and  in  cases  clearly  designated. 

Holbrook  v.  Bronson,  51. 

2.  Where  the  plaintiff  claims  property  by  inheritance  as  sole  heir  of 
his  father  and  appends  to  his  petition  an  order  of  the  proper  court 
recognizing  him  as  such,  and  decreeing  that  he  be  put  in  possession 
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ACTION— CoDdnned. 

of  his  father's  estate,  and  where  he  alleges  that  his  father  had  a 
just  and  legal  title  to  the  property  at  the  time  of  his  decease  and 
was  in  possession  at  that  time :  Held — That  the  allegations  are 
safflcieDtlj  dear  to  emible  him  to  maintain  his  action,  and  tha^  an 
exception  to  plaintift's.  petition  on  the  ground  of  its  vagueness  and 
fftOure  to  set  out  the  title  under  which  he  claims  can  not  be  main- 
tained. It  is  for  him  to  make  out  his  case  by  sufficient  evidence 
which  the  defeudant  is  free  to  resist  when  presented. 

Ohavanne  y.  Frizola^  7Q, 

3.  There  is  no  statutory  provision  of  law  requiring  direct  action 
against  the  sheriff  to  compel  him  to  comply  with  what  the  plaintiff 
considers  his  adjudication,  and  to  fix  the  respective  rights  of  per- 
sons holding  mortgages  on  the  property  sold  under  execution.  The 
practice  has  always  been  to  proceed  by  rule,  and  this  practice  has 
been  expressly  recognized  by  the  decisions  of  this  court. 

Blair  dt  Co)  v.  Taylor  et  al.,  144. 

4.  Article  55  Code  of  Practice,  forbids  the  cumulation  ot  petitory 
and  possessory  actions,  except  by  consent  of  parties. 

St,  Amand  v.  Long^  164. 

5.  In  a  possessory  action  title  is  not  at  issue,  and  judgment  should 
not  be  given  on  the  titles  oi  the  parties.  Ihid. 

6.  The  prayer  of  a  petition  characterizes  it,  and  when  the  action  it 
institutes  is  possessory,  the  defendant  can  not  change  it  into  a 
petitory  one,  and  reconvene  by  setting  up  title.  Ihid, 

7.  Where  there  is  no  answer  to  an  amended  petition,  nor  default 
taken,  especially  if  the  amendment  be  one  of  substance  and  not 
one  of  form,  all  subsequent  proceedings  are  irregular  and  will  be 
set  aside.  The  contestatio  litis ,  which  is  the  very  foundation  of  a 
suit,  did  not  exist.  Ibid, 

8.  Where  the  husband  has  not  appeared  with  his  wife,  in  the  suit 
instituted  by  her,  the  latter  must  show  his  authorization.  Her 
own  averments,  or  those  of  her  counsel  as  to  that  fact  are  not 
sufficient.  Sommers  v.  Schmidt^  193. 

9.  Where  the  husband  joins  the  wife  in  her  petition,  this  is  sufficient 
authorization  to  her  to  sue.  Succession  of  FaynCy  202. 

10.  Where  the  defendant  objected  to  the  refusal  of  the  judge  a  quo  to 
charge  the  jury  that  actions  for  divorce  are  governed  exclasively 
by  section  1)92,  Revised  Statutes :  Held — That  the  judge  com- 
mitted no  error,  and  the  action  is  instituted  under  article  138  C. 
C,  amended  by  act  No.  7Qj  Statutes  ot  1870.  Where  plaintiff  was 
authorized  to  institute  the  suit,  it  followed  that  she  was  empow- 
ered to  take  a  writ  of  sequestration  or  such  other  conservatory 
steps  as  were  necessary  to  secure  her  rights. 

Michel  V.  Wiel,  208. 
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ACTION— Continued. 

11.  The  law  reprobates  a  innltiplicitj  of  actions  and  aims  at  protect- 
ing parties  against  the  annoyance  of  repeated  lawsuits  in  regard 
to  the  same  subject  matter.  Stafford  v.  Stafford,  2S3. 

12.  There  is  no  gronnd  for  a  call  in  warranty  in  a  case  of  trespass,  and 
hence  there  is  no  right  of  action  against  warrantors. 

Ooco  V.  ffardie,  230. 

13.  Where  in  the  motion  to  appoint  a  cnrator  ad  hoc  to  the  defendant, 
who  is  a  uon -resident,  it  is  simply  stated  that  he  is  absent  and  not 
represented,  and  where  said  defendant  has  not  been  proceeded 
against  by  attachment,  and  it  has  not  been  alleged  or  proved  that 
he  has  or  had,  when  the  suit  was  instituted,  any  property  within 
the  jurisdiction  of  the  court  before  whom  the  suit  was  brongfat : 
Held — ^That  this  is  not  sufficient,  and  that  the  suit  can  not  be 
maintained.  Bogay  v,  JuilUard,  305. 

14.  Where  there  was  no  necessity  for  a  citation,  but  where  the  plain- 
tiff and  opponent  had  been  formally  summoned  by  the  defendant, 
to  oppose  his  account  as  executor  of  a  succession,  if  he  thought 
proper,  and  to  present  his  opposition  within  ten  days :  Held — ^That 
said  defendant  could  not  inyoke  judicial  action  in  the  matter  to 
the  prejudice  of  plaintiff  and  opponent  before  the  specified  day 
had  expired.  Hence,  the  order  of  homologation  having  been  ren- 
dered after  three  days  delay  only,  was  null,  and  no  action  of  nnllity 
is  necessary  to  set  it  aside.  Snccesaion  of  Hogan,  331. 

15.  The  second  mortgage  creditor  has  no  action  against  the  prior 
mortgage  creditor  for  the  balance  remaining  in  the  sheriff^s  hands, 
or  the  hands  of  the  purchaser,  and  the  plaintiff,  who  gets  his  judg- 
ment paid,  has  no  right  to  object  to  the  payment  of  the  second 
mortgage.  City  of  Baltimore  v.  Parlange,  335. 

16.  Where  the  exception  was  that  the  suit  is  premature,  because  it  is 
an  effort  to  make  the  courts  declare,  in  advance,  that  the  defend- 
ant, after  the  year  1875,  shall  not  be  permitted  to  exercise  the  pri- 
vileges of  a  corporation  under  an  act  extending  its  existence  until 
1895,  and  alleged  to  be  unconstitutional;  that  its  present  exer- 
cise of  privileges  is  not  alleged  to  be  illegal ;  and  that  the  suit, 
therefore,  can  not  be  maintained,  if  at  all,  until  the  alleged  date 
of  the  expiration  of  its  present  privileges  in  1875:  Held — ^That 
said  exception  is  well  taken. 

State  V.  New  Orleans  OaaUght  Oompamy,  396. 

17.  Where  the  exception  is  that  the  petition  discloses  no  cause  of 
action :  Held — That  for  the  purpose  of  trying  this  exception,  all 

^  the  allegations  being  taken  as  true,  show  ample  cause  of  action. 

^  Succession  of  Milton  TayloVy  M6. 

»  18.  The  jurisdiction  of  the  court  of  the  parish  where  property  is  soight 
^^        ^  to  be  made  liable  in  an  hypothecary  action,  can  not  be  questioed. 

X     \  Ckintt  V.  Eaton  etal,,  50 
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ATTACHMENT. 
1.  Where  defeDdant  conteDded  that  the  terms  **  will  convert,"  instead 
of  "  is  abont  to  convert "  her  property  into  money,  is  too  vagne  and 
indefinite  to  authorize  the  attachment  against  her:  Held — That 
the  allegations  and  afiBdavit  in  this  case  substantially  comply  with 
the  law  and  justified  the  attachment.  The  essential  part  of  the 
law  is  not  that  the  debtor  is  abont  to  convert  her  property  into 
money,  for  there  is  no  wrong  in  that,  but  that  she  will  do  so,  ''with 

the  intent  to  place  it  beyond  the  reach  of  her  creditors." 

Frere  v.  Ferrety  500. 
"2,  The  formalities  required  by  law  in  attachment  suits  must  be  strictly 
observed — the  posting  of  copies  of  the  attachment  and  citation  so 
as  to  give  notice  to  the  public,  and  the  door  of  the  courtroom  is 
mentioned  as  the  place.  But  the  construction  of  the  courthouse 
may  be  such  as  to  make  the  posting  at  the  entrance  leading  to  the 
door  of  the  courtroom  a  legal  posting.  The  objection  raised  in 
this  case  is  too  technical.  OoTmell  v.  Meddock,  590. 

Sbe  Bond. 

BILLS  AND  PROMISSORY  NOTES. 

1.  Where  A  gives  an  acccommodation  check  to  B  in  exchange  for  B's 
check,  the  fact  that  B*s  check  is  not  paid  does  not  release  A  from 
the  liabilities  attaching  to  his  own  check,  as  soon  as  it  is  received 
by  an  innocent  third  party  as  cash. 

Orescent  Oity  Bank  v.  Hernandez,  43. 

2.  The  rights  which  become  vested  when  a  check  is  deposited  can 
not  be  prejudiced  by  what  happens  after  that  time  between  the 
original  parties.  Ibid, 

3.  Where  a  certificate  of  indebtedness  with  the  date  and  number 
wanting  was  stolen,  while  being  prepared  for  issuance,  before  it 
was  issued  and  put  in  the  market  by  the  city  of  New  Orleans,  and 
after  the  date  and  number  had  been  subsequently  forged,  was  sold 
to  the  defendant,  who  called  his  vendor  in  warranty :  Held — 
That  this  instrument  can  not  be  classed  as  negotiable  paper  upon 
which  the  maker  is  bound  to  innocent  holders.  It  is  transferable, 
it  is  true,  but  the  transferree  obtains  only  the  rights  of  the  trans- 
ferrer. In  this  case  the  transferrers  and  warrantors  had  no  legal 
possession  of  the  certificate  of  indebtedness  of  which  the  city  of 
New  Orleans  never  ceased  to  be  the  owner. 

Oity  of  New  Orleans  v.  Strauss,  50. 

4.  Where  a  notary  stated  in  his  certificate  that  the  notice  of  protest 
was  served  at  the  residence  of  the  indorser  in  the  hands  of  his 
wife,  and  it  appears  by  the  indorser's  testimony  that  he  received 
the  notice,  amistake  as  to  the  name  of  a  street  in  designating  the 
locality  for  the  residence  will  not  be  fatal. 

Oadillon  v.  Bodriguez  et  aZ.,  79. 


BILLS  AND  PBOMISSOBY  NOTES—CoDtinued. 

5.  Wbero  thaevidMMe  abowa  iluit  the  Indoner  waa  tamporuily  ab- 
sent from  New  Qtleiu^  at  whioh  place*  he  reaided,  and  where  his- 
£unily  remained  during  his  abaance/  that  a  notice  of  proteati  in- 
tended for  the  indoraer,  waa  given. to  one  Gaaquet,  hia  aon-in-law^ 
at  said  Gasqoet's  office,  and  that  the  iadocsar  never  received  the 
notice :  Held — That  thia  is  no  notice  and  that  the  indorser  is  dis- 
charged. Bank  of  Ifew  Orleam  v.  MUlaudon^  280. 

6.  Whether  there  was  a  consideration  or  not  between  the  makers  and 
the  payee  of  certain  promissory  notes,  the  makers  were  liable  to* 
the  indorsees  who  acquired  the  notes  before  doe  and  gave  a  vain* 
able  consideration  therefor.  Baiialara  v.  UnUk,  318. 

7.  Whether  a  blank  was  filled  up,  before  or  after  the  signing  of  the 
notes,  can  not  affect  the  indorsees  who  knew  nothing  thereof  and 
who  acted  in  perfect  good  faith.  Ibid, 

8.  Where  a  note  was  protested  through  error  on  one  day,  and  waa- 
paid  early  on  the  next  day,  and,  although  there  was  carelessness 
on  the  part  of  the  bank,  no  actual  injury  or  damage  was  proved  to 
have  been  caused  thereby  to  the  plaintiff,  who  was  the  drawer  of 
the  note :  Held — That  the  verdict  and  judgment  for  five  hundred 
dollars  in  the  court  a  qua  in  favor  of  plaintiff  was  clearly  erroneous. 

Lalaurie  v.  SoutJiem  Bank,  330. 

9.  Where  the  defendant  bought  certain  slaves,  who,  by  the  will  of  one 

of  their  former  owners,  were  to  be  emancipated  at  a  future  time, 
but  were  not  so  emancipated  by  the  defendant,  who  made  no 
efforts  to  surmount  the  obstacles  that  were  in  the  way  of  their 
emancipation,  but  who  was  content  to  retain  them  in  the  condition 
of  slavery,  and  to  avail  themselves  of  their  labor  until  they  were 
set  free  by  the  Government  of  the  United  States:  Held — ^That 
said  defendant  has  no  legal  ground  to  refuse  to  pay  the  promissory 
note  which  he  gave  for  the  purchase  of  said  slaves. 

Foydras  v.  Foydraa,  405. 

10.  Where  a  note  was  paid  by  anticipation,  the  payment  extinguished 
the  mortgage  which  was  given  to  secure  it.  It  was  an  accessory 
to  the  contract,  and  fell  when  the  debt  was  paid. 

Hoyle  V.  Cazahat,  438. 

11.  The  plaintiff  can  not  recover  against  an  indorser,  when  it  is  in 
evidence  that  the  consideration  of  the  indorsement  was  a  slave. 

Duperier  v.  Darby,  477. 

12.  As  to  the  question  whether  interest  should  be  allowed  on  the  notes 
given  for  the  interest  on  the  mortgage  claim,  it  is  determined  in 
the  affirmative.  By  these  notes  the  interest  forming  the  con* 
sideration  was  capitalized.  It  was  a  valid  consideration  for  the 
debt,  evidenced  by  these  notes,  and  there  can  be  no  reason  why 
they  should  not  bear  interest.  Seybum  v.  Deyria,  483. 

See  Evidence,  No.  23— (?tt*iIofy  v.  D^jean,  481. 
See  SuB&oaATioN— J>tirac  v.  Ferrari,  80. 


BANKRUPTCY. 

}.  A  haying  made  a  avrrender  in  biiikn^toy  and  beoMne  a  dis* 
ehaiged  brankropt,  ^rhoae  property  was  sold  by  hii  assignee,  a 
sait  eonld  no^  be  instituted  againsi  hkm  en  eertoin  mortgage  notes 
lepoaiDg  on  said  property;  he  was  no  longer  a  party  in  intenest,. 
and  could  not  be  represented  in  the  ease  by  the  curator  ad  hoc  ap- 
pointed for  that  purpose  and  upon  whom  citation  was  served.. 
Such  proceedings  were  mere  nullities*  There  was  then  no  citation^, 
and  prescription  took  effect  against  the  notes  upon  which  the 
judgment  was  predicated.  JTenneeijf  v.  Butt,  554. 

2.  Under  the  statutory  provisions  of  the  United  States,  the  property 
of  a  bankrupt  may  be  sold  free  of  incumbrances  by  order  of  the- 
bankrupt  court.  WUlard  v.  Brigham,  600. 

3.  But  to  sell  property  free  of  incumbrances,  the  assignee  must  apply 
to  the  bankrupt  court  for  an  order  to  that  effect^  and  must  set 
forth  the  facts  that  justify  the  application^  so  that  the  judge  may 
decide  whether  it  shall  be  granted,  and  the  secured  creditor  must 
be  properly  notified  and  summoned  to  appear  and  protect  his- 
interests.  Otherwise,  being  the  holder  of  a  prior  mortgage  and 
not  being  a  party  to  the  proceedings,  he  would  not  have  his  rights- 
affected  thereby,  and  his  hypothecary  action,  as  in  this  case,  would 
interrupt  prescription,  where  notices  were  served  upon  the  third 
possessor  under  the  act  of  sale  by  the  assignee.  Ibid. 

4.  The  property  having  passed  out  of  the  jurisdiction  of  the  bank- 
rupt court,  it  was  useless  to  cite  the  assignee  in  a  proceeding 
against  the  hypothecated  property,  because  he  had  no  interest 
therein ;  and  it  was  also  useless  to  cite  the  discharged  bankrupt 
(the  obligor),  because  he  was  no  longer  bound  for  the  debt. 

Ibid. 
Ske  Laws,  No.  10 — Tate  v.  Lafortsi^  187. 

BILLS  OF  EXCEPTIONS. 

1.  Objections  not  stated  in  a  bill  of  exceptions  will  not  be  considered 
by  this  court.  l^u»n,U»  v.  Gainesj  85. 

2.  Where  a  motion  as  to  the  disqualifications  of  a  grand  juror,  which 
rested  on  questions  of  fEM^ts,  was  overruled  and  no  bill  of  excep- 
tioDS  taken :  Held — That  the  court  could  not  look  into  the  cor- 
rectness of  the  ruling,  not  having  jurisdiction  of  £Etcts  in  criminal 
causes.  State  v.  Branch,  115. 

3.  Where  the  plaintiffs,  appealing  from  the  judgment  of  the  court 
below,  have  assigned  as  error  on  the  face  of  the  record  that  the 
motion  to  dissolve  an  ii]g  unction  having  been  overruled,  an  excep- 
tion  based  on  the  same  grounds  could  not  have  been  acted  upon 
by  the  judge  a  quo  a  second  time :  Held — That  this  court  regards 
the  document,  called  an  exception,  an  answer,  and  that  there  ex- 
isted no  reason  why  the  judge  a  quo  could  not  pass  upon  the 
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BILLS  OF  EXCEPTIONS— Continued. 

merits  of  the  case,  which  he  aeems  to  have  done,  although  he  also 
calls  an  answer  an  exception.  Cheval  t.  8U  Leon  Deatee,  338. 

4.  Where  the  appellant  referred  to  the  written  reasons  of  the  judge 
a  quo  in  refusing  a  new  trial,  for  the  facts  in  regard  to  the  qualifi- 
cations of  a  juror  and  the  time  at  which  appellant  alleged  he  be- 
came aware  of  said  facts :  Held — That  it  does  not  appear  that 
timely  objection  was  raised,  or  a  bill  of  exceptions  reserved  on 
this  point,  or  an  assignment  of  errors  made  on  the  record.  The 
only  mode  of  bringing  the  facts  of  a  criminal  cause  in  this  respect 
before  this  court  is  by  a  bill  of  exceptions.  State  v.  Socha,  417. 
See  Appeals,  Injunction,  Surett. 

See  Action,  No.  16 — JState  v.  New  Orleans  Gaslight  Company,  398. 
SONDS. 

L  Where  the  liability  for  interest  coupons  results  solely  from,  and  is 
embraced  in,  the  liability  for  the  bonds  of  which  they  were  a  part 
when  issued,  a  release  for  the  bonds  includes  the  liability  for  the 
coupons. 

State  y.  North  Louisiana  and  Texas  Bailroad  Company,  65. 

Q,  The  objection  that  when  the  release  bond  in  this  case  was  signed 
on  the  first  of  July,  1868,  there  was  no  law  authorizing  the  release 
on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  the  sixth  July,  1867.  See  Revised 
Statutes  of  1870,  sec.  1914.  Ltpretre  v.  Barthet,  124. 

•  3.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  B.  C.  3066.  But  when  a 
change  happens  in  the  debtor*s  estate,  so  that  execution  can  not 
be  issued  against  it,  the  judgment  creditor  may  proceed  at  once 
against  the  surety.  Ibid, 

■  4.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  ''  that  the  debtor  shall  pay  such  judgment  as  may  be 
rendered  against  him,"  the  fact  that  the  property  thus  seized  re- 
mains in  the  hands  of  the  debtor  after  the  release  bond  was  given, 
does  not  discharge  the  bond  or  release  the  surety.  Ibid, 

.v5.  There  is  no  law  which  directs  a  book  to  be  kept  in  the  parish  re- 
corders' offices  for  the  recording  of  tutors'  bonds,  and  this  court  is 
not  satisfied  that  the  recording  of  a  tutor's  bond  in  a  book  kept 
.for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  re- 
cording generally  of  bonds  of  every  kind,  would  suffice  to  operate 
as  notice  of  a  minor's  mortgage,  where  in  the  same  office  are  kept 
the  books  in  which  the  law  directs  mortgages  to  be  inscribed. 

Fisher  v.  Tunnard,  179. 

6.  Where  the  motion  to  appeal  was  made  in  the  name  of  the  husband 
And  the  wife,  the  authorization  to  appeal  is  sufficiently  established, 
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and  the  appeal  bond. can  not  be  objected  to,  when  made  ont  in  the 
name  of  the  husband  and  the  wife  and  is  signed  by  both. 

Succession  of  Payne,  202. 

7.  The  case  of  Block  Brothers  v,  Burthe,  20  An.  p.  344,  which,  in  the 
opinion  of  the  judge  a  quo,  covers  the  case  at  bar  in  every  particu- 
lar, was  determined  on  the  ground  that  the  opponent  was  properly 
the  defendant  and  had  the  right  to  release  by  bond,  an  act  which 
could  not  be  considered  as  operating  an  irreparable  injury  to  the 
appellant.  There  seems  to  be  a  conflict  between  the  case  of  Block 
Brothers  v,  Burthe  and  that  of  Duperier  v,  Flanders,  20  An.  29. 
The  court,  however,  inclines  to  recognize  the  doctrine  laid  down 
in  the  latter  case,  and  to  follow  the  principles  enunciated  in  the 
later  case  of  Dawson  v,  Williamson,  22  An.  535,  as  controlling. 

8tate  ex  rel.  Gay  et  al,  v.  Judge  of  the  Fourth  District  Court, 
jparish  of  Orleans,  299. 

8.  A  surety  on  an  arrest  bond  can  not  escape  his  responsibility,, 
because  his  principal  has  put  himself  beyond  the  jurisdiction  of 
the  court.  Bogay  v.  Juilliard,  305. 

9.  Where  the  amount  of  the  attachment  bond  is  less  than  one-half 
over  and  above  the  amount  of  the  debt  alleged  to  be  owing,  by 
less  than  one  dollar,  such  a  deficiency  will  not  be  noticed  by  this- 
court.    JDe  minimis  non  curat  lex. 

Bodet  et  al,  v.  Nibourel,  499. 
See  Executor  and  Administrator,  11, 12,  13 — Succession  of 

Leontine  Guilheau,  474. 
See  Appeal,  No.  39 — Sandel  v.  Douglas,  564. 
No.  40 — State  ex  rel.  SUverstein  v.  Judge  of  the  Fifth  District  Oourty 

parish  of  Orleans,  622. 

CONTEMPT. 

1.  The  penalty  for  not  producing  books  and  papers  in  obedience  to  a 
subpena  duces  tecum,  is  not  imprisonment  for  contempt.  The  con- 
sequence of  the  disobedience  is,  that  the  party  who  has  obtained 
the  subpena  has  the  right  to  ask  that  the  tacts  which  he  states  in 
his  affidavit  for  the  subpena  be  taken  as  proved. 

Columbia  Fire  Company  N'o.  5  v.  Pur  cell,  283. 

2.  To  use  abusive  language  towards  a  member  of  the  court  and 
commit  an  assault  upon  his  person  during  a  recess,  and  in  the 
court  room,  under  the  pretext  of  resenting  what  he  had  said  or 
done  when  on  the  bench,  is  a  contempt  of  court.  An  answer  by 
the  defendant  to  the  rule  to  show  cause  why  he  should  not  be 
punished,  which  is  substantially  a  justification  of  his  act,  must  he- 
regarded  as  on  aggravation  of  the  contempt. 

State  Y.  Garland,  532. 


BILLS  AND  PB0MIS30BY  NOTES— Cootinaed. 

5.  Wbero  tha/e¥idMMeab4iwa  iluit  the  Indoner  wim  tempozanlf  aln 
sent  from  New  Qrleaoai  at  whioh  plaeo*  he  reaided,  and  where  his- 
£amily  remaiDed  during  hia  abaaace/  that  a  notice  of  pxoteat,  in- 
tended for  the  indoner.  waa  given. to  one  €raaqnet,  hia  aos-in-law, 
at  said  Grasqnet'a  offiee,  and  that  the  iadocaar  never  received  the 
notice :  Held — That  this  is  no  notice  and  that  the  indoraer  ia  dis- 
charged* Bank  of  New  Orleana  v.  MiUaudoMj  280. 

6.  Whether  there  was  a  consideration  or  not  between  the  makers  and 
the  payee  of  certain  promissory  notes,  the  makers  were  liable  to- 
the  indorsees  who  acquired  the  notes  before  due  and  gave  a  vaia- 
able  consideration  therefor.  BaUdlara  y.  Emik^  «ii8. 

7.  Whether  a  blank  was  filled  up,  before  or  after  the  signing  of  tiie 
notes,  can  not  affect  the  indorsees  who  knew  nothing  thereof  and 
who  acted  in  perfect  good  faith.  Ibid, 

8.  Where  a  note  was  protested  through  error  on  one  day,  and  waa 
paid  early  on  the  next  day,  and,  although  there  was  carelessness 
on  the  part  of  the  bank,  no  actual  injury  or  damage  was  proved  to 
have  been  caused  thereby  to  the  plaintiff,  who  was  the  drawer  of 
the  note  :  Held — That  the  verdict  and  judgment  for  five  hundred 
dollars  in  the  court  a  qua  in  favor  of  plaintiff  was  clearly  erroneous. 

Lalaurie  v.  Southern  Banky  390. 

9.  Where  the  defendant  bought  certaia  slaves,  who,  by  the  will  of  one 

of  their  former  owners,  were  to  be  emancipated  at  a  future  time, 
but  were  not  so  emancipated  by  the  defendant,  who  made  no 
efforts  to  surmount  the  obstacles  that  were  in  the  way  of  thev* 
emancipation,  but  who  was  content  to  retain  them  in  the  condition 
of  slavery,  and  to  avail  themselves  of  their  labor  until  they  were 
set  free  by  the  Government  of  the  United  States:  Held — ^That 
said  defendant  has  no  legal  ground  to  refuse  to  pay  the  promissory 
note  which  he  gave  for  the  purchase  of  said  slaves. 

Foydras  v.  Foydraa^  405. 

10.  Where  a  note  was  paid  by  anticipation,  the  payment  extinguished 
the  mortgage  which  was  given  to  secure  it.  It  was  an  accessory 
to  the  contract,  and  fell  when  the  debt  was  paid. 

Soyle  V.  Cazabatf  438. 

11.  The  plaintiff  can  not  recover  against  an  indorser,  when  it  is  in 
evidence  that  the  consideration  of  the  indorsement  was  a  slave. 

Duperier  v.  Darby,  477. 

12.  As  to  the  question  whether  interest  should  be  allowed  on  the  notes 
given  for  the  interest  on  the  mortgage  claim,  it  is  determined  in 
the  affirmative.  By  these  notes  the  interest  forming  the  con- 
sideration was  capitalized.  It  was  a  valid  consideration  for  the 
debt,  evidenced  by  these  notes,  and  there  can  be  no  reason  why 
they  should  not  bear  interest.  8eybum  v.  DeyriSf  483. 

See  Evidence,  No.  23^GhuUlory  v.  Bdjean,  481. 
See  Subbooation— J>iwacv.  Ferrari,  80. 


INI»X«  699^ 

BANKRUPTCY. 
It  A  having  made  a  BvrrendeT  in  iHttikniptDy  and  become  a  dis- 
^Aaiged  brankrnpt,  ^rlxwe  property  was  sold  by  hie  awignee,  a 
eait  conld  not  be  inedtnted  agaiDii  him  en  eertoin  mortgage  Botee 
lepoeiog  on  said  prof ert>y;  he  was  no  longer  a  party  in  interest,, 
and  could  not  be  represented  in  the  ease  by  the  curator  ad  hoe  ap- 
pointed for  that  purpose  and  upon  whom  citaldon  was  served^ 
Such  proceedings  were  mere  nullities*  There  was  then  no  citation^ 
and  prescription  took  effect  against  the  notes  upon  which  the 
judgment  was  predicated.  Kennedjf  v.  Bust^  554« 

2.  Under  the  statutory  proTisions  of  the  United  States,  the  property 
of  a  bankrupt  may  be  sold  free  of  incumbrances  by  order  of  the- 
bankrupt  court.  WUlard  v.  Brigham,  600. 

3.  But  to  sell  property  free  of  incumbrances,  the  assignee  must  apply 
to  the  bankrupt  court  for  an  order  to  that  effect,  and  must  set 
forth  the  facts  that  justify  the  application,  so  that  the  judge  may 
decide  whether  it  shall  be  granted,  and  the  secured  creditor  must 
be  properly  notified  and  summoned  to  appear  and  protect  his 
interests.  Otherwise,  being  the  holder  of  a  prior  mortgage  and 
not  being  a  party  to  the  proceedings,  he  would  not  have  his  rights- 
affected  thereby,  and  his  hypothecary  action,  as  in  this  case,  would 
interrupt  prescriptioD,  where  notices  were  served  upon  the  third 
possessor  under  the  act  of  sale  by  the  assignee.  Ibid, 

4.  The  property  having  passed  out  of  the  jurisdiction  of  the  bank- 
rupt court,  it  was  useless  to  cite  the  assignee  in  a  proceeding 
against  the  hypothecated  property,  because  he  had  no  interest 
therein  ;  and  it  was  also  useless  to  cite  the  discharged  bankrupt 
(the  obligor),  because  he  was  no  longer  bound  for  the  debt. 

Ibid. 
See  Laws,  No.  10 — Tate  v.  Laforest,  187. 

BILLS  OF  EXCEPTIONS. 

1.  Objections  not  stated  in  a  bill  of  exceptions  will  not  be  considered 
by  this  court.  Fuentes  v.  Gaines,  85. 

2.  Where  a  motion  as  to  the  disqualifications  of  a  grand  juror,  which 
rested  od  questions  of  fscts,  was  overruled  and  no  bill  of  excep- 
tions taken :  Held — That  the  court  could  not  look  into  the  cor- 
rectness of  the  ruling,  not  having  jurisdiction  of  facts  in  criminal 
causes.  Biate  v.  Branch,  115. 

3.  Where  the  plain tifis,  appealing  from  the  judgment  of  the  court 
below,  have  assigned  as  error  on  the  face  of  the  record  that  the 
motion  to  dissolve  an  injunction  having  been  overruled,  an  excep- 
tion  based  on  the  same  grounds  could  not  have  been  acted  upon 
by  the  judge  a  quo  a  second  time :  Held — ^That  this  court  regards- 
the  document,  called  an  exception,  an  answer,  and  that  there  ex- 
isted no  reason  why  t^e  judge  a  ffio  oovdd  not  pass  upon  the 
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merits  of  the  case,  which  he  seems  to  have  done,  althoa^rh  he  alao 
calls  an  answer  an  exception.  Oheval  t.  8L  Leon  JDeaiez,  338. 

4.  Where  the  appellant  referred  to  the  written  reasons  of  the  judge 
a  quo  in  refusing  a  new  trial,  for  the  facts  in  regard  to  the  qualifi- 
cations of  a  juror  and  the  time  at  which  appellant  alleged  he  be- 
came aware  of  said  facts:  Held — ^That  it  does  not  appear  tiiat 
timely  objection  was  raised,  or  a  bill  of  exceptions  reserved  on 
this  point,  or  an  assignment  of  errors  made  on  the  record.  The 
only  mode  of  bringing  the  facts  of  a  criminal  cause  in  this  respect 
before  this  court  is  by  a  bill  of  exceptions.  State  v.  Soeha,  417. 
See  Appeals,  Injunction,  Surety. 

See  Action,  No.  16 — JState  v.  New  Orleans  Gaslight  Company,  3%. 

SONDS. 

L  Where  the  liability  for  interest  coupons  results  solely  from,  and  ii 

embraced  in,  the  liability  for  the  bonds  of  which  they  were  a  part 

when  issued,  a  release  for  the  bonds  includes  the  liability  for  the 

coupons. 

State  Y.  North  Louisiana  and  Texas  Bailroad  Company,  65. 
Q,  The  objection  that  when  the  release  bond  in  this  case  was  signed 
on  the  first  of  July,  1868,  there  was  no  law  authorizing  the  release 
on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  the  sixth  July,  1867.  See  Revised 
Statutes  of  1870,  sec.  1914.  L^^etre  v.  Barthety  124. 

3.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  B.  C.  3066.  But  when  a 
change  happens  in  the  debtor*s  estate,  so  that  execution  can  not 
be  issued  against  it,  the  judgment  creditor  may  proceed  at  once 
against  the  surety.  JML 

-4.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  "  that  the  debtor  shall  pay  such  judgment  as  may  be 
rendered  against  him,"  the  fact  that  the  property  thns  seized  re- 
mains in  the  hands  of  the  debtor  after  the  release  bond  was  given^ 
does  not  discharge  the  bond  or  release  the  surety.  JfttdL 

.-5.  There  is  no  law  which  directs  a  book  to  be  kept  in  the  pariah  re- 
corders' offices  for  the  recording  of  tutors'  bonds,  and  this  court  is 
not  satisfied  that  the  recording  of  a  tutor's  bond  in  a  book  kept 
for  the  recording  of  any  particular  kind  of  bonds,  or  for  the  re- 
cording generally  of  bonds  of  every  kind,  would  suffice  to  operate 
as  notice  of  a  minor's  mortgage,  where  in  the  same  office  are  kept 
the  books  in  which  the  law  directs  mortgages  to  be  inscribed. 

Fisher  v.  Tunnard,  179. 
6.  Where  the  motion  to  appeal  was  made  in  the  name  of  the  husband 
and  the  wife,  the  authorization  to  appeal  is  sufficiently  established. 
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and  the  appeal  bond. can  not  be  objected  to,  when  made  out  in  the 
name  of  the  husband  and  the  wife  and  is  signed  by  both. 

Succession  of  Payne,  202. 

7.  The  case  of  Block  Brothers  v.  Barthe,  20  An.  p.  344,  which,  in  the 
opinion  of  the  judge  a  quoy  covers  the  case  at  bar  in  every  particu- 
lar, was  determined  on  the  ground  that  the  opponent  was  properly 
the  defendant  and  had  the  right  to  release  by  bond,  an  act  which 
could  not  be  considered  as  operating  an  irreparable  injury  to  the 
appellant.  There  seems  to  be  a  conflict  between  thu  case  of  Block 
Brothers  t;.  Burthe  and  that  of  Duperier  v.  Flanders,  20  An.  29. 
The  court,  however,  inclines  to  recognize  the  doctrine  laid  down 
in  the  latter  case,  and  to  follow  the  principles  enunciated  in  the 
later  case  of  Dawson  t;.  Williamson,  22  An.  535,  as  controlling. 

State  ex  rel.  Gay  et  ah  v.  Judge  of  the  Fourth  District  Court, 
parish  of  Orleans^  299. 

8.  A  surety  on  an  arrest  bond  can  not  escape  his  responsibility,, 
because  his  principal  has  put  himself  beyond  the  jurisdiction  of 
the  court.  Bogay  v.  JuilUard,  305. 

9.  Where  the  amount  of  the  attachment  bond  is  less  than  one-half 
over  and  above  the  amount  of  the  debt  alleged  to  be  owing,  by 
less  than  one  dollar,  such  a  deficiency  will  not  be  noticed  by  this- 
court.    De  minimis  nan  curat  lex. 

Bodet  et  al.  v.  Mbourel,  499. 
See  Executor  and  Admimistbatob,  11,  12,  13 — Succession  of 

Leontine  (hiilbeau,  474. 
See  Appeal,  No.  39 — Sandel  v.  Douglas,  564. 
No.  40 — State  ex  rel,  SUverstein  v.  Judge  of  the  Fifth  District  Court,, 

parish  of  Orlea/nSf  622. 

CONTEMPT. 

1.  The  penalty  for  not  producing  books  and  papers  in  obedience  to  a 
subpena  duces  tecum,  is  not  imprisonment  for  contempt.  The  con- 
sequence of  the  disobedience  is,  that  the  party  who  has  obtained 
the  subpena  has  the  right  to  ask  that  the  facts  which  he  states  in 
his  affidavit  for  the  subpena  be  taken  as  proved. 

Columbia  Fire  Company  Ko.  5  v.  Fvrcell,  283. 

2.  To  use  abusive  language  towards  a  member  of  the  court  and 
commit  an  assault  upon  his  person  during  a  recess,  and  in  the 
court  room,  under  the  pretext  of  resenting  what  he  had  said  or 
done  when  on  the  bench,  is  a  contempt  of  court.  An  answer  by 
the  defendant  to  the  rule  to  show  cause  why  he  should  not  be 
punished,  which  is  substantially  a  justification  of  his  act,  must  be- 
regarded  as  an  aggravation  of  the  contempt. 

State  V.  Garland,  532. 


JiQ2  II9D1IZ. 

CONFUSION. 
1.  Where  it  is  admitted  that  the  money  claimed  by  plaintiff  was 
given  to  the  defendant  and  her  two  children,  and  that  by  the  act 
of  their  merchants  and  factors,  the  garnishees  in  this  caae,  said 
money  was  placed  to  the  sole  credit  of  their  mother,  the  defend- 
ant: Held — That  this  act  did  not  divest  the  right  of  her  children, 
the  interveners  in  this  proceeding,  and  did  not  make  the  money 
garnished  the  sole  property  of  defendant.  There  was  no  sneh 
confusion  or  mingling  as  affected  the  rights  of  the  intervenors. 

Jurey  dt  Harris  v.  Hard  et  al,,  465. 
CONTRACT. 

1.  Where  the  allegations  and  the  prayer  of  the  petition  and  the  evi- 
dence adduced  make  it  clear  that  the  action  is  predicated  upon  a 
contract,  the  plaintiff  can  not  recover  on  a  quantum  meruit. 

Maeureau  dc  Hennen  v.  Morgan^  281. 

2  In  this  case  the  contract  relied  on  is  in  flagrant  violation  of  the 
law,  Statute  of  1808,  thirty-flrst  of  March.  Ibid. 

•3.  If,  in  a  suit  upon  a  contract,  the  party  fail  to  prove  the  contract, 
but  prove  without  objection  the  value  of  services  rendered,  a 
judgment  might  be  rendered  upon  a  quantum  meruit  But  when 
the  contract  is  proved,  it  is  the  law  between  the  parties,  and  the 
parties  must  sdcceed  or  fail  according  to  the  terms  ot  that  contract. 
The  court  is  not  at  liberty  to  substitute  another,  baaed  upon  the 
presumed  assent  of  the  parties.  IbidL 

4.  The  plaintiff's  claim  is  inseparably  connected  with  an  anlawfol 
contract,  and  must  fall  with  it.  lhid» 

^.  Where  a  creditor,  ignorant  of  the  fEust  that  his  claim  on  his  debtor 
was  secured,  wrote  to  other  creditors  ot  the  same,  expressing  his 
assent  to  accepting  concurrently  with  them  the  surrender  of 
property  offered  on  certain  conditions  by  said  debtor,  because  he 
believed  that  he  was  in  no  better  condition  than  those  creditors: 
Held — That  this  was  a  contract  which  was  void  from  error  in  the 
motive,  inasmuch  as  it  proceeded  from  a  cause  supposed  to  exists 
which  in  reality  did  not  exist,  and  because  its  existence  was  a 

condition  precedent  to  the  contract. 

Qoodwyn  v.  Perry ^  292. 

6.  Where  the  State  Assessors  have  delivered  to  the  Auditor  the  assess- 
meut  roll  and  received  in  full  their  compensation  for  their 
services,  the  contract  between  them  and  the  State  for  making  the 
assessment  is  completely  executed.  The  obligation  of  the  State 
to  pay  tbem  is  discharged,  and  it  can  not  afterwards  be  revived 
by  any  use  the  Auditor  might  make  of  said  roll. 

State  ex  rd.  Board  of  Aeseaeors  v.  Ghraham^  909. 

7.  A  contract  made  prior  to  the  adoption  of  the  constitution  of  Ijouisi- 
ana,  1868,  can  not  be  affected  by  the  provision  contained  in  section 
127  of  that  constitution.    If  the  contract  was  valid  then,  it  is 
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dear  that  this  provision  not  on\j  impairs  bat  t^olutely  destroys 
its  obligation  within  the  meaning  of  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States.  Any  judgment 
of  a  State  court  resting  on  such  enactment  of  a  State  constitution, 
after  the  date  of  the  contract,  must  be  rerersed  in  the  Supreme 
Court  of  the  United  States.  The  reinscription  of  a  mortgage  on 
the  granting  of  an  extension  of  time  for  the  payment  of  a  note, 
without  any  consideration  for  such  extension,  or  change  in  any 
other  term  or  condition  of  the  contract,  can  not  be  held  to  be  an 
agreement  requiring  a  stamp. 

Henderson  v.  Merchants'  Mutual  Insuranoe  Co,,  343. 
:8.  The  civil  government  of  the  city  of  New  Orleans  can  not  be 
permitted  to  deny  the  rights  derived  by  the  relators  in  this  case 
from  their  contract  with  said  city^on  the  ground  that  it  was  under 
military  authority  at  the  time,  when,  after  the  cessation  of  that 
military  authority,  those  rights  have  been,  in  part,  frequently 
recognized  and  ratified  by  its  ordinances.  That  contract  was  an 
entirety.  The  city  had  no  right  to  sever  its  obligations,  so  as  to 
ratify  one  part  of  the  contract  and  reject  another. 

State  ex  rel.  8t.  Charles  street  Bailroad  Co.  v.  Coekrem,  356. 
'9.  The  city,  having  for  a  number  of  years  received  without  objection 
the  consideration  of  the  contract,  should  not  be  heard  when  dis- 
puting the  contract  itself.  Ibid, 

10.  The  plea  that  the  parties  had  forfeited  the  right  of  way  by  volun- 
tarily abandoning  the  construction  of  railroads  in  certain  streets 
and  by  failing  to  construct  said  roads  within  the  time  limited  by 
the  contract,  is  not  made  out,  when  proved  that  they  were  prohib- 
ited to  do  the  work  by  an  injunction  from  a  third  party;  and 
because  the  injunction  taken  in  September,  1866,  was  not  dissolved 
before  June,  1872,  it  is  not  to  be  inferred  that  it  was  kept  so  long 
in  force  by  the  wish  and  connivance  of  the  relators,  when  the  city 
was  a  party  to  the  injunction  suit,  and  having  the  same  right  to 
push  the  case  that  the  relators  had,  did  not  do  so.  Ibid 

11.  The  city  surveyor  was  boand,  when  called  upon,  to  furnish  the 
requisite  lines  and  levels  for  the  building  of  the  road— a  ministe- 
rial duty  which  was  imposed  upon  him  by  the  sixth  section  of  the 
original  ordinance  authorizing  the  construction  of  the  road. 

Ibid. 
i2.  The  fact  that  the  limit  to  which  supplies  might  have  been  required 
according  to  contract,  was  not  reached,  does  not  amount  to  a 
violation  of,  or  a  refusal  to  comply  with  the  contract,  where  there 
is  no  evidence  that  the  plaintiff  was  called  on  and  refused  to  furnish 
more  than  is  claimed  by  him  in  his  suit. 

JMamM  T.  €ho^ee,  481. 
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13.  Tliis  is  an  action  to  set  aside  the  pretended  transfer  of  a  sait  <» 
the  ground  that  it  was  the  sale  of  a  lidgons  right  in  contraventiaa 
of  article  2447  of  the  Revised  Code.  It  is  the  actual  inteotion  of 
the  parties,  and  not  the  form  of  the  instrument,  that  determines 
the  character  of  the  contract.  Kennedy  v.  J^orrUon^  605. 

14.  Article  2447,  Revised  Code,  did  not  preclude  Morrison,  one  of  tke 
defendants  in  this  case,  from  making  a  contract  with  Kennedy, 
the  plaintiff/  ior  the  compromise  and  settlement  of  the  suit  whieh 
the  latter  was  prosecuting  against  him.  Farmer,  attorney  at  law, 
also  one  of  the  defendants  in  the  present  case,  wais  merely  a  party 
interposed,  and  acqnirt- d  no  rights  whatever  under  the  settlement 
Morrison  gave  the  consideration  under  the  settlement,  and  Ken- 
nedy transferred  the  suit  for  the  purpose  of  having  it  dismiased. 

Ibid. 

15.  But  even  if  Farmer  had  paid  the  price,  or  given  the  consideration, 
it  would  not  have  been  the  sale  of  a  litigious  right  in  the  sense  of 
article  2447,  because  the  purchase  was  made,  not  to  carry  on  tl» 
litigation,  but  to  end  it.  Ibid. 

16.  Assuming  that  the  sale  or  transfer  of  the  suit  was  actually  made 
to  Farmer,  there  is  an  insurmountable  obstacle  in  plaintiflPs  way. 
He  has  not  returned,  nor  offered  to  return,  the  consideration  whieh 
he  received.  He  can  not  keep  the  fruits  of  the  transfer,  even 
though  it  be  the  sale  of  a  litigious  right,  and  ask  to  be  restored  t» 
the  ownership  of  the  thing  which  he  transferred.  Ibid. 

17.  The  plaintiff  in  this  case  is  bound  by  the  modified  contract  to- 
which  he  gave  his  assent,  and  by  his  own  interpretation  of  it. 
The  city  is  not  in  default,  and  consequently  not  liable  in  damages. 

Thomas  v.  (Hiy  of  New  Orleans^  660. 
CRIMINAL  LAW  AND  PRACTICE. 

1.  Where  a  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge 
to  charge  the  jury  as  requested,  that  if  they  entertained  a  reason- 
able doubt  as  to  the  sanity  of  the  prisoner  at  the  time  of  the 
commission  of  the  alleged  act,  they  were  bound  to  acqait  him, 
and  the  judge  charged,  on  the  contrary,  that  the  law  presumed 
the  sanity  of  every  man,  and  that  it  devolved  on  the  prisoner, 
under  a  plea  of  insanity,  to  satisfy  the  jury  by  a  preponderance 
of  proof  that  he  was  insane  at  the  time  of  the  alleged  act: 
Held — That  the  exception  was  properly  overruled. 

8taie  v.  Bums^  302. 

2.  Where  the  exception  was  to  the  ruling  of  the  court  permitting  an 
indictment  to  be  amended  by  inserting  the  value  of  the  mule 
alleged  to  have  been  stolen :  Held — ^That  it  was  not  neoesssiy 
that  the  value  of  the  animal  should  have  been  set  forth  in  the  in- 
dictment.   The  amendment  added  nothing  to  the  validity  of  the 
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iDstrament,  Dor  did  it  ia  any.  manner  vitiate  it.     UiiU  per  inuHle 
nan  vitiatur.  State  v.  Welkf  372. 

S.  The  statute  of  Louisiana  authorizing  prosecutions  by  the  district 
attorney  on  information  is  not  in  conflict  with  the  fifth  amendment 
to  the  constitution  of  the  United  States^  which  declares  'Hhat  no 
person  shall  be  held  to  answer  for  a  capital  or  other  infamous 
crime,  unless  on  a  presentment  or  indictment  by  a  grand  jury." 
The  restriction  by  this  amendment  has  no  application  to  State 
courts.  8txite  v.  Kelly,  381. 

4.  Whero  the  accused,  on  his  being  brought  to  the  bar  in  the  custody 
of  the  sheriff,  is  ready  for  his  trial,  it  is  to  be  presumed  that  if  he 
has  no  counsel  and  does  not  ask  the  court  to  assign  him  one,  he 
chooses  to  be  heard  in  his  own  defense.  Ibid. 

5.  The  fact  that,  on  his  application  for  a  new  trial,  he  stated  that  he 
was  without  counsel  and  was  thus  unable  to  defend  him^^elf,  is  no 
reason  why  this  court  should  reverse  the  judgment  which  was 
based  upon  the  verdict  of  a  jury.  Ibid. 

6.  When  the  offense  with  which  the  prisoner  was  charged  consisted 
in  his  having  entered  a  vessel  in  the  day  time  with  intent  to  steal, 
it  was  not  necessary  that  the  information  should  have  recited  and 
described  the  precise  article  wliich  he  intended  to  steal.  It  is  suf- 
ficient if  the  indictment  is  drawn  up  in  accordance  with  the  statute 
on  this  subject.    R.  S.  sec.  854.  IMd. 

7.  Until  the  jury  box  is  exhausted  the  jury  may  be  drawn  therefrom, 
even  though  fifteen  months  have  elapsed  since  the  list  of  jurors 
was  furnished  by  the  sheriff.  The  form  of  indictment  is  suffi- 
cient where  it  fully  apprises  the  accused  of  the  crime  with  which 
he  is  charged.  State  v.  Petrie,  386. 

8.  When  the  judge  a  quo  had  already  charged  the  jury  that  '*  they 
must  be  satisfied  that  the  prisoner  knew  the  certificates  he  pub- 
lished as  true  were  false  at  the  time  of  passing  them,  and  that  if 
they  had  any  re  isonable  doubt  of  his  guilt,  they  must  acquit  him  :'* 
Held — That  this  was  substantially  the  charge  asked  for  by  defend- 
ant's counsel,  though  not  identical  in  language,  and  that  it  met  all 
the  requirements  of  the  law.  State  v.  Oarr,  407. 

9.  Where  the  judge  a  quo  refused  to  charge  the  jury,  as  requested, 
tiiat  *^the  fact  that  defendant  had  offered  no  evidence  is  in  no  way 
to  be  taken  as  an  admission  of  guilt,"  instead  of  which  the  judge 
charged  **  that  all  circumstances  against  the  prisoner  within  his 
power  to  explain,  which  he  refused  to  do,  were  to  be  taken  and 
weighed  by  the  jur^'  as  circumstances  against  the  prisoner:" 
Held — That  this  was  an  error.  The  accused  is  justified  in  rely- 
ing, if  he  chooses,  upon  the  insufficiency  of  the  evidence  adduced 
by  the  prosecution,  and  his  so  doing  should  not  be  taken  as  an 
acknowledgment  by  him  of  his  guilt.  Ibid 

45  
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10.  SeotioD  10  of  act  73  of  1872  does  not  so  far  abrogate  4toetii«  833, 
Revised  Statutes  of  1870^  that  a  ^person  may  not  be  indieted  under 
the  former,  as  was  done  in  this  case,  for  'fpablishiB^  as  true, 
false,  forged  and  counterfeited  certificates  of  a  public  officer/'  ett. 
Botli  laws  are  easily  construed  so  as  to  give  effect  to  each,  and 
will  support  an  indictment,  if  properly  drawn  up  under  each 
reppectivfly.  Ibid, 

11.  The  indictment  properly  sets  forth  the  offense  of  which  the 
prisoner  is  accused,  as  described  in  section  833,  Revised  Statates 
of  1870,  under  which  said  indictment  is  drawn,  and  is  not  defective 
in  Kubstaoce.  It  follows  substantially,  if  not  literally,  the  lan- 
guage of  said  section.  Ibid. 

12.  Where  the  defendants  were  fully  informed  by  the  allegationg  of 
the  indictment  of  the  offense  with  which  tliey  were  charged,  it 
was  unnecessary  to  allege  also  the  common  law  ingredients  of  the 
crime  of  rape,  with  the  intent  to  commit  which  the  accompanying 
offense  of  burglary  was  charged.  State  v.  Jean  Gay^  472. 

13.  The  duty  imposed  by  law  with  regard  to  the  venire  of  tlie  jury  is 
m.nisterial,  and  one  which  can  be  perlormed  by  a  deputy  of  one 
of  the  specified  officers,  when  legally  appointed.  Ibid. 

14.  The  challenge  to  a  juror,  whose  native  tongue  was  the  French, 
and  who  diJ  not  understand  the  English  language,  was  properly 
sustained.  Ibid, 

15.  The  proceedings  of  the  court  are  required  to  be  conducted  in  the 
English  Linguage — and  the  fact  that  the  judge,  counsel,  witnesses, 
and  accused  understand  and  speak  other  languages  can  not  dis- 
pense with  this  requirement.  Jurors^  to  be  competent,  must  be 
able  to  understand  all  the  pleadings  and  proceedings,  as  they  must 
be  considered  by  them.  Ibid. 

16.  The  riglit  of  the  State  to  challenge  without  cause  is  limited  to  the 
number  six,  whatever  may  be  the  number  of  defendants  joined  in 
the  indictment.  Ibid, 

17.  It  makes  no  difference  whether  an  accomplice,  who  becomes  a 
witness,  has  been  convicted  or  not,  or  whether  he  be  joined  or 
not,  in  the  same  indictment  with  the  prisoner  to  be  tried,  provided 
he  be  not  put  upon  his  trial  at  the  same  time. 

State  T.  Prudh€»nme  ei  al,,  522. 

18.  The  circumstance  of  the  witness  being  an  accomplice  of  the  partj 
on  trial,  affects  his  credibility  only,  of  which  the  jury  aie  to  judge. 

IbH. 

19.  Under  the  laws  of  this  State,  all  parties  present,  aiding  and  abet- 
ting in  the  commission  t)f  a  felony,  are  pnneipaU  therein.  If  the 
priooiple  which  prevents  an  accomplice  to  testify,  be  s^restnded 
as  to  exclude  all  principials,  it  would  have  little  practical  im- 
portance. 
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do.  A  jary  may  convict  on  the  ancorrbborated*  tentimony  of  an  accom- 
plice;  they  are  the  Jti^dges  of  hif4  ct'edlbillty.  The  rale  reqtiiring 
the  jndge  to  charge  the  jary  that  the  teBtfmony  of  an  accomplice 
needs  confirmation  is  rather  a  rale  of  practice  than  a  rale  of  law. 

Ibid, 

21.  A  judgment  decreeing  imprisonment  for  life  is  not  ananthorized 
by  lawy  becanse  the  words  '*  hard  labor*'  are  omitted  in  it.  The 
words  are  not  sacramental.  They  woald  add  bat  little  to  the  effi- 
cacy of  the  judgment.  Ibid, 

22.  An  indictment  charging  that  defendants  received  the  property 
stolen  with  a  felonious  intent  knowing  the  same  to  have  been 
stolen  at  the  time,  is  in  Rutficieut  conformity  with  the  statute. 

State  V.  Allemandj  525. 

23.  Where  a  motion  for  a  new  trial  and  one  in  arrest  of  judgment 
were  predicated  upon  the  liypothesis  that  only  forty-six  jurors 
were  drawn  on  the  panel :  Held — That  inasmuch  as  no  objection 
was  made  to  the  jury  until  after  conviction,  the  refu;sal  of  the 
jni I ge  f?.  (7 tio  to  grant  a  new  trial  or  to  arrest  the  judgment  was  cor- 
rect, evi»u  if  the  facts  were  as  supposed.  One  can  not  take  the 
chances  of  a  verdict  in  his  favor,  and  after  convicti<m  object  to  the 
jury.  State  v.  Jackson  et  al.^  537. 

24.  The  fact  that  a  juror  was  for  a  moment  out  of  the  presence  of  the 
officer  under  whose  charge  he  was,  when  it  does  not  appear  that 
he  had  any  communication  witli  any  other  person,  does  not  neces- 
sarily establish  the  presumption  of  misconduct,  and  make  it  obli- 
gatory apon  this  conrt  to  set  aside  the  verdict  of  the  jnry. 

State  V.  TafTier  et  al.,  573. 

25.  In  the  copy  of  the  indictment  served  apon  the  prisoners  in  this 
case,  fhe  name  of  one  of  the  jarors,  which  is  **  Philip  Darden," 
appeared  as  *'Dauden.*'  The  objection  on  this  point  was  cor- 
rectly overruled.  It  is  not  shown  how  this  trifling  error  has  pre- 
judiced the  prisoners,  and  this  coort  does  not  see  how  it  could 
have  had  this  effiect.  Ibid, 

26.  Where,  on  the  prosecutrix  being  offered  as  a  witness  by  the  State, 
she  was  interrogated  in  chief,  cross-examined  by  the  defense,  re- 
examined by  the  State,  and  then  sought  to  be  recross-examined 
by  the  defense :  Held — That  the  court  properly  refused  this  to  be 
done,  it  the  re- examination  on  the  part  of  the  State  was  confined 
to  such  matters  as  the  cross-examination  drew  out.  Ibid. 

27.  A  motion  in  arrest  of  judgment  will  not  prevail,  on  the  ground 
that  the  judge  excused  two  persons  from  serving  on  the  jury,  who 
had  been  sammoned  as  jurors,  and  who  were  not  exempt  under 
the  law.  This  objection  should  have  been  made  when  the  jury 
were  being  1iiit»aiineled.  Ibid. 
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28.  The  erasure  of  the  name  "Albert"  and  the  interlineation  of  that 
of  "John"  in  the  indictment  is  not  a  good  ground  in  arrest  of 
judgment.  The  accused  was  identified  as  the  party  who  commit- 
ted the  crime,  and  whether  he  committed  it  in  the  name  of  Albert 
or  John  matters  nothing  to  justice.  The  district  attorney  swears 
that  the  change  in  the  name  was  made  on  the  day  the  prisoner 
was  arraigned.  The  court  was  then  authorized  at  any  time  to 
have  its  records  corrected,  so  as  to  make  them  conform  to  the 
facts.  Ibid. 

29.  There  is  nothing  in  the  objection  that  some  of  the  jurors  who 
served  on  the  jury  do  not  appear  on  the  ventre,  or  list  ot  the  jurors 
drawn  to  serve  for  that  term  of  the  court.  It  should  have  been 
made  before  the  trial  was  entered  upon  and  while  the  jury  was 
being  impanneled.  The  prisoners  took  the  chance  of  the  jury; 
they  must  take  the  verdict.  Ibid. 

30.  The  proposition  urged|  on  the  motion  for  a  new  trial,  that  the 
court  refused  to  charge  the  jury,  as  requested,  that  it  is  necessary 
to  prove  both  penetration  and  emission  to  make  out  the  ciime  of 
rape,  is  monstrous.  It  is  the  penetration  which  destroys  the  tIo- 
tim  and  constitutes  the  crime,  and  not  the  consummation  of  the 
violator's  lust.  Technicalities  which  have  the  tendency  to  make 
the  criminal  laws  of  the  country  a  shield,  instead  of  a  terror,  to 
evil  doers,  cmi  not  be  countenanced  by  this  court.  Ihid. 

See  Sheriff. 
CONSTITUTION  AND  CONSTITUTIONAL  LAW. 
1.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  clause 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office,  except  that  of  justice  of  tlie  peace.  That  clause  ot  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  from  holding  a  municipal  office. 

State  ex  rel.  Qorham  v.  Montgomery^  138. 

2.  There  is  no  prohibition  in  the  constitution  against  the  sale  of 
property  for  taxes  in  lots  of  from  ten  to  fifty  acres,  or  any  other 
quantity.  The  fact  that  the  constitution  directs  that  aU  land^  sold 
in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of 
from  ten  to  fifty  acres,  does  not  inhibit  the  legislature  from  direct* 
ing  lands  sold  under  other  process  to  be  similarly  divided. 

Gay  V.  Hebert^  196. 

3.  The  homestead  law,  exempting  certain  property  from  seizure  on  a 
judgment  enforcing  a  mere  ordinary  debt,  is  not  unconstitutional. 
The  rights  of  the  creditor,  and  not  his  security,  unless  the  secarit^ 
forms  part  of  his  contract,  must  be  invaded  before  he  can  invoke 
the  constitutional  privilege  on  which  he  relies.  The  law,  in  this 
case,  does  not  affect  his  vested  rights,  but  only  impairs  his  security 
for  the  payment  of  his  claim.  Bohert  v.  Coeo,  199. 
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4.  The  ooDBtitation  authorizes  the  Governor  to  convene  the  Legisla- 
ture on  extraordinary  occasions.  There  is  no  reasoo;  therefore, 
to  maintain  that  article  61  of  that  instrnment  refers  only  to  the 
regular  or  annual  sessions  of  the  General  Assembly  in  relation  to 
executive  appointments. 

State  ex  rel.  Morgan  v.  Kennardy  238. 

5.  The  provisions  of  the  act  of  the  Legislature,  No.  39,  1873,  for 
transferring  cases  are  not  repuguant  to  articles  83,  90,  and  114  of 
the  State  Constitution.  Kemp  v.  UlUs,  253. 

6.  The  amendment  of  the  constitution  of  the  State,  ratified  on 
November  7,  1870,  which  limits  the  State  debt  to  $25,000,000,  is 
not  violated  by  the  law  creating  the  Levee  Company.  The  bonds 
of  the  State  are  not  out,  nor  is  any  one  its  creditor,  nor  can  any 
one  become  its  creditor,  for  any  sum  contracted  by  the  Levee 
Company. 

State  ex  rel.  Louisiana  Levee  Company  v.  Clinton,  401. 

7.  It  is  not  for  the  court,  in  this  case,  to  determine  that  the  pay- 
ments demanded  are,  or  are  not,  without  a  valid  consideration. 
It  has  only  to  decide  whether  the  acts  relating  to  the  Levee  Board 
are  constitutional  or  not.  Ibid, 

8.  The  act  No.  27,  1871,  which  ratifies  and  confirms  the  contract 
between  the  Levee  Company  and  the  Governor,  is,  after  all,  an 
act  of  the  Legislature,  and  is  valid  unless  conflicting  with  the 
constitution  of  the  State,  and  this  has  not  been  shown. 

Ibid. 

9.  The  question  on  the  merits  presented  in  this  suit  is  identical  with 
the  one  decided  in  the  case  of  the  State  ex  rel.  Salomon  &  Simp- 
son against  the  same  defendant,  23  An.  402.  The  State  debt 
exceeded  the  constitutional  limitation  of  $25,000,000  at  the  time 
the  act  for  the  relief  of  the  relator  was  passed,  and  created  a  debt 
in  his  favor.     His  claim  therefore  can  not  be  enforced. 

State  ex  rel.  Nixon  v.  Graham^  433. 

10.  Wliere  the  debt  and  contract  on  which  a  judgment  was  obtained 
existed  prior  to  the  Constitution  of  1868,  article  132  ot  that  instru- 
ment is  no!:  applicable,  and,  therefore,  the  judgment  does  not  fall 
wiihiu  the  provisions  of  the  act  No.  40,  approved  February  24, 
18(J9.  Article  132  of  the  Coustitutiou  is  not  self-acting,  and  can 
only  have  effect  in  the  manner  provided  by  statute. 

Morrison  v.  Flournoy,  545. 

11.  The  fact  whether  or  not  a  law  has  been  duly  promulgated  may  be 
within  the  province  of  the  judiciary,  but  whether  or  not  it  went 
regularly  through  all  the  stages  necessary  for  its  passage  as  a  law 
up  to  the  promulgation,  is  a  subject  confined  to  other  departments 
of  the  constitution.  Whited  v.  Lewis j  563. 


CONSTITUiXIfiN  ASH  OWKTITUTIQNAl-  JtAF-Cf^f ti^ne^ 

12.  The  eleven tb  sectiop  of  ae(  81  of  the  regular  aeeBioo  of  1872,  pif- 
malgated  oo  the  thirteenth  April,  li^T^  araeo^iog  the  charter  of 
the  town  of  Monroe,  was  not  pa^eecl  in  viol^lion  of  the  lormaliHeB 
reqnired  by  the  constitution.  The  ohjeota  embraced  in  said  sec- 
tion of  said  act  are  embraced  in  the  title.  Ibid. 

13.  In  6  An.,  605,  it  is  said :  ''  When  portions  of  a  law  come  within 
the  reasonable  intendment  of  its  title,  and  others  do  not,  the  latter 
alone  are  unconstitutional,  provided  they  can  stand  ^lone.'^  This 
properly  applies  to  the  aforesaid  section.  Ibid 

14.  The  right  of  a  party  to  raise  the  question  pf  the  conatitutiooalitif 
of  a  law  is  limited  to  the  provisions  thereof  which  affect  bis  inter- 
est in  the  litigation.  Ibid, 

15.  Where  it  was  contended  that  section  3493,  B.  S.,  did  not  authorize 
the  Secretary  of  State  to  promulgate  an  act  of  the  Legislature 
that  had  not  received  the  Executive  sanction,  as  was  the  case  in 
this  suit:  Held — That  this  is  too  restricted  an  interpretation  of 
the  functions  of  the  Secretary  of  State  when  connected  with  article 
66  of  the  constitution.  Ibid* 

16.  The  act  in  question  was  necessarily  presented  to  the  Grovernor, 
but  was  published  without  his  signature.  Although  not  drawn  op 
with  such  precision  and  fullness  as  might  be  done,  a  fair  construc- 
tion of  section  3493,  R.  S.,  in  the  light  of  the  various  articles  of 
the  constitution  having  any  retereuce  to  the  subject,  will  afford 
authority  in  the  Secretary  of  State  to  deliver  to  the  State  Printer 
for  [)ublicatiou  all  bills  in  the  category  of  this  one,  with  the  state- 
ment tliat  they  became  laws  without  the  signature  of  the  Gov- 
ernor. Ibid, 

17.  A  bill  becoming  a  law  without  the  Governor's  signature  must  be 
promulgated  as  well  as  one  with  his  signature,  and  all  ^Uls  must 
be  promulgated  through  the  office  of  the  Secretary  of  Suito 

Ilnd. 

18.  It  may  not  be  sacramental,  under  existing  legislation,  that  he 
shall  state,  or  add  in  a  note,  that  it  became  a  law  without  the  sig- 
nature of  the  Governor,  and  how  it  so  happened;  but  the  coart 
can  not  say  that,  under  all  the  provisions  of  the  constitution  and 
the  laws  on  the  subject,  his  doing  so  will  destroy  the  law  or  pre- 
vent a  bill  in  such  a  contingency  from  becoming  a  law.        Ibid, 

19.  A  political  corporation  can  not  make  a  contract  in  violation  of  the 
law  of  its  incorporation.  Under  a  title  purporting  to  amend  only 
the  first  section  of  a  statute,  it  is  not  competent  to  amend  other 
sections  of  said  act.  Such  amendments  not  being  covered  by  the 
title  are  null  and  void,  because  made  in  violation  of  article  114  of 
the  constitution. 

Wisner*8  Curator  v.  Mayor  and  City  Council  of  Monroe^  598. 
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CONSTITUTION  AND  CONSTITUTIONAL  LAW-^ontfnued. 
130.  The  act  of  nineteenth  April,  1871,  which  provides  fbr  ttie  refund- 
ing of  certain  taxes  improperly  eoU«cted  hj  the  State,  and  on 
which  the  relators  in  this  case  rest  their  cliEiim,  U  anconstitutional, 
as  it  clearly  increases  the  State  debt  to  an  amount  exceeding 
twenty-five  millions.  8tate  ex  rel,  JBUtekemore  v.  Chaham,  625. 
^1.  SaUl  act  of  the  nineteenth  April,  1871;  is  also  in  violation  of  article 
111  of  the  State  constitution,  becanse,  while  creating  a  debt  ex- 
ceeding one  hundred  thousand  dollars,  it  does  not  provide  adequate 
ways  and  means  for  the  payment  of  the  current  interest  and  of  the 
principal  when  the  same  sliall  become  due.  Ibid, 

22.  Ko  appropriation  was  made  by  law  fordi*awing  from  the  Treasury 
the  large  sum  needed  to  reimburse  the  numerous  claimantd  apply- 
ing for  this  lefnnding  of  taxes  under  the  law  of  1871,  whicli  is, 
therefore,  in  violation  of  article  104  of- the  State  constitution. 

Ibid. 
"23.   The  act  No.  55,  approved  April  4,  1865,  has  never  been  held  to  be 

in  violation  of  the  State  constitution.  Ibid. 

24.  The  statute  of  187-)  declaring  that  the  amount  of  the  contribution 
due  by  the  stockholders  of  a  b:»nk  shall  be  recoverable  by  summary 
process,  as  in  case  of  a  confession  of  judgment,  is  not  in  violation 
either  of  the  State  constitution  or  ot  the  federal  one. 

Citizens'  Bank  of  Louisiana  v,  Beynoodt,  628. 

^.   The  statute  provides  a  remedy  for  the  more  speedy  enforcement 

of  an  obligation.     It  does  not  affect  in  any  manner  the  obligation 

of  tiie  contract,  nor  is  it  retroactive;   it  provides   only  for  the 

future.  Ibid, 

See  Laws  No.  2 — State  v.  North  Louisiana  and  Texas  Bailroad 

Company,  65. 
See  Contkact  No.  7 — Henderson  v.  Merchants*  Mutual  Insurances 

Company,  343. 
See  Criminal  Law  No.  S— -State  v.  Kelley,  381. 
See   Coukts  No.   19  to  23 — Mechanias^  and  Traders'*  Bank  v. 
Union  Bank,  387. 

No.  24— State  v.  Neic  Orleans  Oas  Light  Co.,  398. 
See    New    Orleans  No.   1 — City  of  Neio  Orleans  v.   Crescent 

Mutual  Insurance  Company,  390. 
See  Corporation,  Nos.  3,  4,  5 — State  ex  rel.  Straight  University 

V.  Graham,  440. 
See  Laws  and  Statutes,  No.  20 — Traders'  and  Factors'*  Insur- 

ance  Co,  v.  City  of  New  Orleans,  454. 
See  Taxation  and  Taxes,  No.  26,  27— Whited  v.  Lewis,  568. 
CITATION. 
1.  Where  citation  is  served  personally  on  a  married  woman  author- 
ized to  defend  the  suit,  she  is  regularly  in  court,  and  on  its  being 
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CITATION— Continued. 

shown  that  she  has  a  domicile  in  the  parish,  a  notioe  to  which  she 
is  entitled  can  be  served  on  her  personally,  or  at  her  said  domicfle, 
unless  there  is  some  special  provision  of  law  requiring  anotber 
mode  of  giving  the  notice.  HoVbrook  v.  JBronson,  51. 

2.  Article  141  B.  C.  C.  is  to  be  construed  as  applying  to  the  defend- 
ant, who  is  absent,  or  incapable  of  acting  at  the  institution  of  the 
suit,  and  can  not  be  cited  in  the  usual  way,  but  not  to  one  who  u 
legally  and  regularly  a  party  to  a  suit  and  who  voluntarily  de- 
clines making  a  defense  or  temporarily  leaves  the  place  of  the 
jurisdiction  alter  being  cited.  The  jurisdiction  of  the  ooart  can 
not  thus  be  defeated.  Ihii, 

3.  Where,  on  execution  being  issued  in  this  case,  Battle,  Thorn  & 
Co.  were  made  garnishees  by  addressing  the  cititation  to  said  finn 
and  serving  the  same  on  H.  A.  Battle,  a  member  thereof,  who 
answered  the  interrogatories  under  oath,  but  signed  the  name  of 
the  firm  to  the  answers,  instead  of  signing  his  own :  Held — ^That 
the  answers  were  sufficient  and  that  the  interrogatories  could  not 
be  taken  for  confessed.  He  answered  in  the  precise  name  in  which 
he  was  cited.  If  the  plaintiff  wished  him  to  sign  his  indiTidoal 
name  to  the  sworn  papers,  tiie  citation  should  have  been  addressed 
in  that  name.  The  answers  were  under  oath,  and  could,  if  untrue, 
subject  the  garnishee,  H.  A.  Battle,  to  a  prosecution  for  perjnry. 
This  is  the  test.  Bell  v.  Short,  312. 

4.  Where  a  suit  was  instituted  on  promissory  notes,  which  \>ere  the 
obligations  of  an  ordinary  partnership,  whose  members  were  only 
bound  jointly  and  had  to  be  sued  as  joint  obligors:  Held — That 
a  citation  addrepsed  to  the  firm,  and  served  at  the  elected  domicile 
of  the  ordinary  partners,  did  not  have  the  effect  of  bringing  them 
into  conrt.  The  judgment  against  them  is  tlierefore  a  nnllity. 
The  citations  should  have  been  addressed  to  each  of  the  defend- 
ants. Le  Blanc  v.  Maraondei^  4*14. 

See  Bankruptcy,  No.  1 — Kennedy  v.  Busty  554. 

Skr  Appeal,  No.  31 — ttate  ex  rel.  Nixon  v.  Graham)  433. 

COMPENSATION. 
1.  Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C 
alleged  in  answer  that  he  had  deposited  with  B  a  large  sum  of 
money  before  the  transfer  to  A,  which  had  not  been  accounted  for, 
and  pleaded  compensation  :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on  ;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunity  to  show 
it.  Adams  v.  Websten  117. 

CURATOR  AD  HOC. 

See  Succession,  No.  9 — Malone  v.  Casey,  466. 
See  Bankruptcy,  No.  1 — Kennedy  v.  Bust,  554. 
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COMMUNITY. 

1.  Before  the  passage  of  the  act  of  March  18,  1852,  by  which  the 
commanity  of  acquets  was  extended,  in  favor  of  non  resident 
married  persoDs,  to  prop3rty  in  this  State  thereafter  acquired,  no 
such  commanity  existed.  The  property  acquired  after  their  resi- 
dence here,  alone  fell  into  full  partnership. 

Succession  of  Waterer,  210. 

2.  Where  the  surviving  husband,  administrator  of  his  wife's  estate, 
brought  with  him  to  this  State,  as  his  personal  property,  more 
stock  of  every  kind  than  he  had  at  the  decease  of  his  wife: 
Held — That  at  the  dissolution  of  the  community  he  has  the  right 
to  take  in  kind,  if  still  existing,  what  he  brought  in  marriage,  and 
from  the  cattle  remaining  a  number  of  head  equal  to  that  brought 
by  him  in  marriage.  Ihid 

3.  The  remaining  portion  of  the  unpaid  price  of  community  property 
acquired  during  marriage,  is  a  community  debt,  and  this  debt  is 
secured  by  the  vendor's  privilege.  Where  this  privilege  existed 
anterior  to  the  wife's  tacit  mortgage,  which  commenced  only  from 
the  time  her  husband  became  her  debtor,  it  can  not  of  course  be 
controlled  by  it.  Lemoine  v.  Fowers,  514. 

See  Marriage,  No.  9 — Bush  v.  Warren^  314. 

No.  10 — Millaudon  v.  Carson,  380. 
No.  15 — Desohry  v.  Schlater,  425. 
See  Succession,  No.  10 — Fhelan  vs.  Ax,  379. 
See  Mortgage,  No.  11 — Seyhurn  v.  Deyris,  483. 
CITIZENSHIP. 

1.  A  citizen,  in  its  largest  sense,  is  any  native  born  or  naturalized 
pel  sou,  who  is  entitled  to  full  protection  in  the  exercise  and 
enjoyment  of  the  so  called  private  rights.  By  the  laws  of  Louis- 
iana native  born  free  persons  of  color  were  in  the  full  enjoyment 
of  those  rights  in  1844.  Walsh  v.  Lallande,  188. 

2.  By  the  treaty  whereby  Louisi'ina  was  acquired,  the  free  colored 
inhabitants  of  Louisiana  were  admitted  to  a  citizenship  of  the 
United  States ;  therefore,  a  free  colored  person  who  was  born  in 
Louisiana,  who  had  always  lived  there,  and  whose  ancestors  for 
two  generations  before  him  had  been  free  and  had  lived  in  Louis- 
iana, was  a  citizen  of  that  State  in  1860,  at  the  epoch  when  the 
commissioner  of  the  general  land  oflBce,  in  an  ea?  parte  proceeding, 
canceled  an  entry  made  by  said  person  under  the  pre-emption 
laws  of  1841,  on  the  thirty-first  day  of  December,  1844,  on  the 
ground  that  said  person,  being  a  free  negro j  was  not  a  citizen  of 
the  United  States,  although  he  had  remained  in  possession  of  the 
land  since  the  entry  and  had  complied  with  all  the  requirements^ 
of  the  laws  oi  the  United  States  to  entitle  him  to  enter  the  land  by 
pre-emption,  Ihid^ 
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COLORED  PERSONS. 

See  Citizenship,  No.  1—  Walsh  v.  LaUatidef  188. 

See  Laws,  No.  U—lbid, 

See  Civil  Cod^,  No.  S—Fowler  et  cU,  v.  Morgan,  206. 
'CIVIL  CODE. 

1.  Articles  J21  and  131  of  the  Civil  Code  can  not  be  constnied  to 
warrant  the  cooclnsion  that  the  carrying  on  of  any  other  bnsineBS 
by  a  married  woman  tlian  that  of  merchandise  constitates  hera 
public  merchant. 

Moussier  and  Courcelle  v.  Gustine  and  Sauvinet,  36. 

2.  The  words  "  separate  trade  *'  in  the  latter  clause  of  article  131  of 
the  Civil  Code,  declaring  that  the  wife  'Ms  considered  as  a  paUie 
merchant  if  she  carries  on  a  separate  trade,  but  not  U  she  retailfi 
•only  the  merchandise  belonging  to  the  commerce  carried  on  by  her 
husband,''  i-efer  clearly  to  the  trade  in  merchandise  and  not  to  any 
other  business  or  pursuit.  Ibid, 

3.  Tlie  sixth  section  of  the  act  of  1S68,  p.  194,  concerning  the  traDs- 
fer  of  bills  of  lading  and  the  effects  of  that  transfer,  is  only  a 
legislative  sanction  given  to  the  commercial  law  of  aiiiveraal 
application,  by  which  it  is  held  that  a  bill  of  lading,  legally  trans- 
ferret? ,  gives  title  to  the  property  it  represents.  It  does  not  clash 
with  the  statute  of  1855  incorporated  in  the  3227th  article  of  the 
Civil  Code.  The  article  3227  does  not  give  any  privilege  npon 
produce  sold  for  cash.  Belgado  <&  Co.  v.  Wilbur  dt  Co.,  82. 

4.  Article  1994,  Civil  Code,  applies  to  acts  made  in  fraud  of  creditorB. 

Fuenies  v.  Gaines,  85. 

5.  Article  3542,  Civil  Code,  refers  to  actions  for  the  nullity  of  testa- 
ments when  the  instituted  heir  is  in  possession  of  property  under 
the  will,  and  is  sued  by  the  heirs  at  law  to  annul  the  will  and  to 
take  irom  the  instituted  heir  the  property.  It  does  not  apply  to  a 
-case  in  which  the  defendant  in  a  chancery  suit  is  obliged  to  come 
to  the  probate  court  to  establish  a'  part  of  his  defense  in  conse- 
quence  of  the  limited  jurisdiction  of  the  Circuit  Court  of  the 
United  States.  Ibid. 

6.  It  is  essential  to  specify  the  day,  month  and  year  to  give  a  date  to 
a  testament  in  the  sense  of  article  1588  of  the  Civil  Code.     Ibid, 

7.  The  facts  required  to  be  established  by  article  1655,  Civil  Code, 
for  the  probating  of  an  olographic  will  must  be  proved  by  compe- 
tent testimony,  and  can  not  be  inferred  by  the  court.  Ibid. 

•S.  Where  it  was  contended  that  a  donation  inter  vivos,  made  in  1858, 
by  a  white  father  to  his  two  daughters,  who  were  born  of  a  blaok 
woman,  then  a  slave,  but  who,  with  their  mother,  were  entitled  to 
•claim  their  liberty  at  a  future  time  (statu  UbercB)  was  in  violadoa 
•of  law,  and  therefore  null  and  void:  Held — ^That  the  rights  of 
the  parties  must  be  decided  under  the  provisions  of  arti<de  193  of 
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the  Code  of  1825,  and  that  under  the  oircamstances  of  the  case  the 
donation  most  be  sustained,  whatever  may  be  the  moral  view  of 
the  question.  Fowler  et  al,  v.  Morgan,  206. 

9.   Where  the  defendant  objected  to  the  refusal  of  the  judge  a  quo  to 

charge  the  jury  that  actions  for  divorce  are  governed  exclusively 

by  section  lld2,  Revised  Statutes:    Held — ^That  the  judge  com- 

mitte  I  no  error,  and  the  action  is  instituted  under  article  138  C. 

€.,  amended  by  act  No.  76,  statutes  of  1870. 

Michel  V.  Weil,  208. 
CARRIERS. 

1 .  The  coramou  carrier  is  bound  faithfully  to  perform  his  duty,  and 
he  is  responsible  for  the  loss  or  damage  resulting  to  the  cargo 
confided  to  him^  from  neglect',  imprudence,  or  want  of  skill,  not- 
withstanding the  stipnlation  to  the  contrary  in  the  bill  of  lading. 
But  in  a  case  like  this,  where  the  shippei  s  or  their  agents  were 
present  at  the  taking  of  the  cotton  on  board  the  boat,  and  knew 
from  the  rain  storm  then  prevailing,  that  the  cotton  must  necessa- 
rily be  exposed  to  the  rain  and  mud,  it  would  be  inequitable  to 
permit  the  own'ers  or  their  consignees  to  recover  from  the  boat  or 
its  owners,  the  amount  of  the  damages  occasioned  hy  this  exposnre, 
when  the  agent  of  the  shippers  accepted  the  bill  of  lading,  pre- 
pared by  himself,  containing  the  clause :  **  The  boat  not  to  be 
responsible  for  torn  bagging,  ropes  or  bands  off,  wet  by  rain,  old 
damage  or  mud."  Newman  &  Co.  v.  Smolcer,  et  al.,  303. 

H.  Where  it  is  contended  that  the  defendants  are  not  the  first  carrier 
or  contractor,  and  that  it  is  not  proved  that  the  error  in  the  trans- 
mission occurred  on  defendants'  line,  on  whose  printed  blanks 
there  is  express  provision  for  non -liability  for  the  default  of  other 
companies:  Held — That,  whether  first  carrier,  or  not,  it  was  pecu- 
liarly within  their  power,  and  was  their  duty,  to  make  the  proof 
here  suggested,  if  necessary. 

Lagrange  v.  Southwestern  Telegraph  Company^  383. 

3.  Deiendants  were  engaged  in  the  business  of  transmitting  messages 
to  and  from  various  points  in  the  country,  and  found  it  to  their 
interest,  if  not  a  necessity,  to  effect  such  mutual  arrangements 
with  other  companies,  without  any  consultation  with  the  parties 
who  might  use  the  telegraph.  It  was  in  their  power  to  show  that 
the  message  delivered  by  them  to  plaintiff  was  precisely  the  same 
one  received  by  them  from  another  line,  and  thus  throw  the 
responsibility  upon  the  other  company,  in  case  it  should  be  held 
to  be  a  correct  legal  principle,  that  one  of  two  or  more  connecting 
companies  may  thus  be  relieved  from  liability.  Ihid, 

4.  The  proposition  that  the  defendants  are  liable,  if  at  all,  only  in 
case  the  message  is  repeated  as  contained  in  the  printed  conditionSj 
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caD  be  invoked  only  against  tlie  sender  of  the  message,  if  agiinit 
any.  The  receiver  can  be  guided  or  informed  solely  by  whit  is 
delivered  to  him,  and  has  no  opportunity  to  agree  upon  any  sod 
couditiou  before  delivery.  5uL 

CORPORATIONS. 

1.  Where  it  is  clearly  the  purpose  of  the  Legislature  to  give  a  com- 
pauy  time  within  which  they  would  have  an  opportunity  to  accept 
certain  conditions  imposed  by  that  body,  it  can  not  be  contended 
that  official  negligence  in  promulgating  the  law  sliould  make  it 
impossible  for  such  time  to  transpire,  and  thus  deprive  the  com- 
pany of  the  right  and  opportunity  to  accept;  it  would  enable  Each 
official  negligence  to  defeat  the  Legislator's  will. 

State  V.  North  Louisiana  and  Texas  Railroad  Company,  65. 

2.  Where  the  defendant  contended  that  the  object  of  the  origiiul 
incorporators  was  to  unite  with  the  African  Methodist  Episcopal 
Church  of  the  IJDited  States  and  be  guided  in  the  admiuistrattoo 
of  its  afifairs  by  the  doctrines  and  discipline  of  the  general  organi- 
zation, and  that,  in  accordance  with  said  discipline,  he  wa^  ap- 
pointed by  the  Bishop  of  Louisiana  pastor  of  St.  James  Chapel, 
and  that  he  could  not  be  discharged  or  dismissed  from  said  posi- 
tion by  the  trustees  or  incorporators:  Held — That  under  the 
charter  of  the  corporation  this  right  is  expressly  conferred  upon 
the  incorporators,  and  that,  in  the  absence  of  any  provision  on  the 
subject,  they  would  have  possessed  the  power,  because  it  is  one  of 
the  incidents  of  their  ownership  of  the  St.  James  Chapel. 

African  Methodist  Episcopal  Church  v.  Claris  282. 

3.  The  Straight  University  is  not  a  public  institution  of  learning  in 
contemplation  of  article  140  of  tlie  State  constitution. 

State  ex  rel.  Straight  University  v.  Grahanij  440. 

4.  A  public  institution  of  learuiag  would  bo  one  which  is  coutrollel 
by  the  State  through  its  agents,  and  in  which  the  Stiite  would  hare 
a  permanent  interest  and  right  of  property,  and  which  would  de- 
pend upon  the  State  lor  its  existence.  Ibid. 

5.  The  Straight  University  was  iucorporated  under  the  general  stat- 
utes of  the  State  as  a  private  corporation.  It  is  controlled  bri 
board  of  trustees,  who  are  only  responsible  for  their  management 
to  certain  private  individuals.  The  State,  through  its  officers  or 
otherwise,  exercises  no  control  or  direction  over  the  nniversitr, 
nor  has  it  any  voice  as  to  the  manner  in  which  it  shall  be  con- 
ducted. It  is  not  therefore  a  public  institution  of  learning,  and 
the  constitutional  objection  to  the  appropriation  made  by  the 
Legislature  in  its  favor  must  prevail.  Ibid. 

See  Constitution  and  Constitutional  Law,  No.  19— Iftf**''' 

Curator  v.  Mayor  and  City  Council  of  Monroe^  598. 
See  Action,  No.  16 — State  \.  New  Orleans  CUislight  Compam/t^- 
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1.  Where,  before  sentence  was  passed,  a  motion  was  made  on  behalf 
of  the  defendant  in  arrest  of  judgment,  on  the  ground  that  the 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  the  minutes 
of  the  court,  and  where  on  the  trial  of  said  motion,  the  minutes 
were  allowed   to  be  corrected  and   a  bill  of  exceptions  taken 

thereto:  Held — That  the  minutes  can  at  anytime  be  correc^ted 
to  make  them  correspond  with  the  truth,  and  being  under  the  eye 
of  the  judge,  who  by  law  takes  part  in  the  proceeding,  no  evi- 
dence is  necessary.  State  v.  Bratich,  1 15. 

2.  The  grant  of  power  to  the  Executive  to  remove  au  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  Executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  gov- 
ernment. State  V.  Doherty,  119. 

3.  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succession,  on  the  ground  that  a  district 
court  judgment  for  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid :  Held — That  the  administratrix 
•could  not,  in  the  parish  court,  dispute  the  final  judgment  against 
her  in  behalf  of  the  opponents;  first,  because  a  judgment  not  ab- 
solutely void  can  not  be  attacked  collaterally ;  second,  because  the 
parish  court  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  parish  court  can  not  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  jurisdiction 
ratione  materi€B.  Succession  of  Meraday  Neal,  125. 

4.  The  parish  court  charged  with  the  duty  of  settling  successions  has 
nothing  to  do  with  the  partition  of  property  held  in  division, 
where  the  matter  m  dispute  exceeds  $500. 

Johnson  V.  Lahatt,  143. 
•5.  The  Supreme  Court,  where  there  is  a  doubt  as  to  its  jurisdiction, 
would  maintain  it  in  a  case  in  which  the  whole  people  of  the  State 
are  interested,  and  if  this  were  necessary  in  order  to  protect  them 
from  what  may  be,  and  as  in  this  case  appears  to  be,  a  fictitious 
claim  upon  the  common  treasury. 

State  ex  reL  Strauss  v.  Dubuclet,  161. 
•6.  Where  parties  claim  title  to  lands  acquired  Irom  the  United  States, 
alter  the  general  government  has  parted  with  its  title,  the  courts 
will  decide  their  rights  under  the  law,  without  reference  to  the 
action  of  the  officers  of  the  land  office.  Walsh  v.  Lallande,  188. 
7.  This  court  cao  go  behind  the  judgment  ot  tlie  court  a  qua  to  see 
when  the  obligations  sued  on  arose  between  the  parties. 

Jxobert  v.  Coco,  199. 

5.  Although  this  court  has  not  the  power  to  decide  who  are  the  mem- 
bers of  the  General  Assembly,  yet  the  judges  thereof  are  bound 
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to  know  what  assemblage  of  men  coDStitiite  fhe  State  Legiihtifl 
for  they  are  bound  to  know  wliat  are  the  laws  of  tbe  State il 
order  to  adjadicate  upon  the  rights  of  the  lidgautBQDder  tbeliiH 

State  ex  rel.  Morgan  v.  Ze«»«rd,2$.  I 

9.   The  court  will  take  judicial  cognizance  ot  tliat  irregularity  wkid 

renders  the  issuing  ot  a  commission  nuU  and  void,  ad  liaTingboil 

done  in  contravention  of  positive  law.  Kemp  v.  J^Qtt.«o.1.  I 

10.  This  court  will  take  judicial  cognizance  of  the  fact  tlu  >u  ;lil 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  K^mwim 
sion  to  Kuoblock,  the  otlQcial  returns  of  tlie  elerrici"  had  natbeal 
promulgated,  and  therelure  tliat  the  isnuing  ot  the  commyil 
was  a  linllity.  Collin  v.  Knohlotl^'!^  ■ 

11.  No  statute  conferriug  upon  the  courts  tlie  power  to  try  cues H 
contested  elections  or  title  lo  office,  autht^rizes  tlum  to  remtH 
action  of  tlie  returning  board.  The  only  power  the  courts klfl 
under  the  intrusion  iuto  office  law  is  to  decide  if  one  or stiiM 
of  the  contestants  has  a  legal  title  to  the  office,  and  the  CM 
mission  ot  each  is  the  evidence  of  tliat  fact.  I 

State  ex  rel.  Bonner  v.  LynckS.  ■ 

12.  Courts  of  justice  in  this  State  sit  to  enforce  civil  obli^'atioDS oii:|l 
and  never  attempt  to  exercise  jurisdiction  over  thoseofa^pirtM 
character.  African  Methodist  Episcopal  Church  v.  Clati,^  I 

13.  The  law  creating  the  Superior  District  Court  authorized  tbejsH 
thereof  to  do,  in  the  cases  transferred  to  it  from  tlie  Eigbtb  Dlfl 
trict  Court  which  was  abolished,  what  tbe  judge  of  tbe  latter  dH 
have  done.  Whether  the  appointment  of  either  of  said  jadgesH 
the  Grovernor  was  unconstitutional  and  void  can  not  be  detenoiifl 
in  such  a  collateral  manner  as  on  a  motion  to  dismiss.  ■ 

State  v.  Wharton dahlM 

14.  Where  the  appointment  of  the  judge  was  expressly  authorii^H 
the  statute  creating  tbe  court,  as  in  the  case  of  an  original  Tteufl 
whether  this  might  or  might  not  be  sustained  as  coDsUtatioalB 
a  proper  proceeding,  is  a  question  not  to  be  Fettled  in  ^il(MH 
which  the  judge  is  manifestly  an  officerd^^MHMMM|HH 
acts  must  be  recognized  Just  as  tbbse  of  an  officer  de  Jm 
upon  a  regular  trial,  he  is  disclosed  not  to  be  an  officer. 

15.  Where  the  claims  of  individnals  come  in  conflict,  it  is  i 
province  of  the  judiciary  to  decide  what  they  rightfully  aj 
the  constitution  and  the  laws,  rather  than  to  decide  whe 
constitution  and  laws  have  been  rightfully  or  wisely  macM 

16.  Where  the  property  in  controversy  is  situated  in  Louisiana 
whose  limftB  the  owners  thereof  reside,  their  li^lits  can 
barred  by  the  laws  of  this  State,  which  are  binding  on 
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4.   When  a  driver  attempts  to  pas^  another  on  a  public  road,  he  does 

so  at  his  peril.    At  leasts  he  must  be  responsible  for  all  damages 

which  he  causes  to  the  one  whom  he  attempts  to  pass,  and  whose 

right  to  the  proper  use  of  the  road  is  as  great  as  his,  unless  the 

latter  is  guilty  of  such  recklessness  or  even  gross  carelessness  as 

would  bring  disaster  upon  himself. 

Avegno  v.  Hart^  235. 

6.  Where  it  was  objected  to  the  claim  for  damages  that  the  arrest  of 
plaintiff  on  the  ground  that  he  was  departing  permanently  from 
the  State  without  leaving  therein  sufficient  property  to  satisfy  the 
demand  against  him.  was  not  done  with  malice,  but  was  the  exer- 
cise of  a  mere  legal  right  prosecuted  in  the  form  authorized  by 
law,  and,  therefore,  that  the  defendant  could  not  be  responsible  in 
damages:    Held — That  this  objection  is  not  valid. 

Bogay  v.  Juilliard,  305. 

6.  If  it  be  conceded  that  a  contract  was  violated  willfully,  or  through 
carelessness,  still  the  measure  of  damages  would  be  the  injury 
inflicted  upon  the  plaintiff,  where  there  is  no  penal  clause  in  the 
contract.  Bohn  v.  Cleaver,  419. 

7.  Damages  arising  from  the  presumable  profits  of  a  speculation  that 

was  never  made,  are  too  uncertain  for  a  court  of  justice  to  award. 

IbicL 
See  Evidence  No.  20-^Gordy  v.  Veazie,  518. 

See  Prescription  Nos.  13,  14 — Lizardi  v.  New  Orleans  Canal 

and  Banking  Company,  414. 

DEPOSIT. 

1.  There  is  no  reason  why  a  deposit  to  the  credit  of  an  overdrawn 
account  should  not  be  fully  as  legal  and  unsuspicious  as  one  on  an 
account  already  credited  with  a  balance.  The  discovery  of  an 
overdraft  is  the  strongest  possible  incentive  to  an  early  deposit  to 
make  the  account  good.         Crescent  City  Bank  v.  Hernandez,  43. 

2.  Where  the  defendant  was  sued  for  two  mortgage  notes  left  with 
him  on  deposit,  and  required  to  restore  them  or  pay  the  full  amount 
thereof :  Held — That  defendant  disclaiming  any  ownership  of  said 
notes  and  having  no  personal  interest  in  them,  has  no  defense  to 
set  up  for  himself,  and  has  no  right  to  plead  one  for  a  third  party 
and  ask  the  court  to  pass  upon  a  question  that  would  not  be  binding 
if  decided  for  or  against  that  person.      Ihicros  v.  Gottaehalk,  233. 

3.  The  only  privilege  granted  by  law  to  the  depositor  is  on  the  price 
of  the  sale  of  the  thing  deposited  by  him. 

Zanaue  v.  Dumartrait,  478. 

4.  The  law  does  not  give  a  general  privilege  to  the  depositor,  but 
simply  on  a  particular  movable.  IHd. 

6,  Where  the  funds  deposited  have  been  appropriated  by  the  deposi- 
46 


7^  INDEX. 

COUETS— Continued. 

act  complained  of  is  not  only  not  alleged  to  be  interfering  wiA 
the  exercise  of  any  person's  rights,  bat  not  even  in  operation. 

State  V.  New  Orleana  OasUght  Oompantf^  996. 
25.  It  is  not  for*  this  court,  or  any  other,  to  interfere  with  the  diseretioi 
of  tlie  land  officers  of  the  United  States  in  their  transfer  to  whon- 
soever  they  may  choose  of  the  title  of  the  United  States  to  laod. 
But  if  the  United  States,  at  the  moment  of  the  adjudication,  had 
no  title  to  the  land  in  qaestion,  this  action  of  (he  officers  of  the 
Land  Department  gave  the  plaintiff  none;  and  the  qaefition 
whether  the  United  States  had  any  title  at  the  time  of  the  adjadi- 
cation,  is  clearly  a  qaestion  for  the  conrts  of  justice,  and  not  for 
the  officers  of  the  Land  Department,  to  decide.  The  plea  of  m 
judicata  in  this  cai^e  is  overraled,  Copley  v.  Dinkgrave,  577. 

Ske  New  Trial,  No.  3 — State  v.  Soeha,  417. 
See  Practice,  Nos.  23,  24 — State  v.  Allemand,  525. 
See  Jurisdiction,  Nos.  9,  10— Lay  v.  Succession  of  O'lfeil,  608. 
•CODE  OP  PRACTICE. 

1.  The  provisions  of  the  Code  of  Practice  relating  to  oyer  do  not 
apply  to  a  document  filed  in  a  cause  in  court. 

OincinnaU  Insurance  Company  v.  Harrison^  1. 

2.  Article  613  of  the  Code  of  Practice,  concerning  prescription,  deariy 
refers  to  &  Judgment  in  a  contested  suit,  but  which  has  been  obtained 
through  fraud,  or  because  the  defendant  had  lost  the  receipt  givei 
by  plaintiff.  Fuentes  y.  6aines,  85. 

DONATION. 
1 .  Where  it  was  contended  that  a  donation  inter  vivos,  made  io  1856^ 
by  a  white  father  to  his  two  daughters  who  were  bom  of  a  bfsek 
woman,  then  a  slave,  but  who,  with  their  mother,  were  entitled  to 
claim  their  liberty  at  a  future  time  {statu  libera^)  was  in  violation  d 
law  and  therefore  null  and  void:  Held — ^That  the  rights  of  the 
parties  must  be  decided  under  the  provisious  of  article  193  of  the 
Code  of  1825,  and  that  under  the  circumstances  of  the  case,  ikt 
donation  must  be  sustained,  whatever  may  be  the  moral  view  of 
the  question.  Fowler  et  aL  v.  Morgan,  20& 

DIVORCE. 

See  Civil  Code  No.  9— Michel  v.  Wdl,  208. 

DAMAGES. 

1.  A  reparation  by  recantation  can  only  be  considered  in  estimatiag 
the  amount  of  damages. 

Ferret  v.  New  Orleans  Times  Newspaper f  J 70. 

2.  In  an  action  of  libel  it   is  not  necessary  to   prove  any  special 
damage  to  recover.  Ibid, 

'3.   Damages  for  a  suit*  unless  malice  is  shown,  can  not  be  recoverei 

Coco  V.  Bardie,  230. 
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4.  When  a  driver  attempts  to  pas^  another  on  a  public  road,  he  does 

so  at  his  peril.    At  least,  he  must  be  responsible  for  all  damages 

which  he  causes  to  the  one.  whom  he  attempts  to  pass,  and  whose 

right  to  the  proper  use  of  the  road  is  as  great  as  his,  unless  the 

latter  is  guilty  of  such  recklessness  or  even  gross  carelessness  as 

would  bring  disaster  upon  himself. 

Avegno  v.  Rart,  235. 

5.  Where  it  was  objected  to  the  claim  for  damages  that  the  arrest  of 
plaintiff  on  the  ground  that  he  was  departing  permanently  from 
the  State  without  leaving  therein  sufBicient  property  to  satisfy  the 
demand  against  him,  was  not  done  with  malice,  but  was  the  exer- 
cise of  a  mere  legal  right  prosecuted  in  the  form  authorized  by 
law,  and,  therefore,  that  the  defendant  could  not  be  responsible  in 
damages:    Held — That  this  objection  is  not  valid. 

Rogay  v.  JuiHiard,  305. 

6.  If  it  be  conceded  that  a  contract  was  violated  willfully,  or  through 
carelessness,  still  the  measure  of  damages  would  be  the  injury 
inflicted  upon  the  plaintiff,  where  there  is  no  penal  clause  in  the 
contract.  Bohn  v.  Cleaver,  419. 

7.  Damages  arising  from  the  presumable  profits  of  a  speculation  that 
was  never  made,  are  too  uncertain  for  a  court  of  justice  to  award. 

im. 

See  Evidence  No.  ^O^Chrdy  v.  YeazU^  518. 
See  Prescription  Nos.  13,  14— Xieardt  v.  New  Orleans  Canal 
and  Banking  Company ^  414. 
DEPOSIT. 

1.  There  is  no  reason  why  a  deposit  to  the  credit  of  an  overdrawn 
account  should  not  be  fully  as  legal  and  unsuspicious  as  one  on  an 
account  already  credited  with  a  balance.  The  discovery  of  an 
overdraft  is  the  strongest  possible  incentive  to  an  early  deposit  to 
make  the  account  good.         Crescent  City  Bank  v.  Hernandez,  43. 

2.  Where  the  defendant  was  sued  for  two  mortgage  notes  left  with 
him  on  deposit,  and  required  to  restore  them  or  pay  the  full  amount 
thereof :  Held — That  defendant  disclaiming  any  ownership  of  said 
notes  and  having  no  personal  interest  in  them,  has  no  defense  to 
set  up  for  himself,  and  has  no  right  to  plead  one  for  a  third  party 
and  ask  the  court  to  pass  upon  a  question  that  would  not  be  binding 
if  decided  for  or  against  that  person.      Ducros  v.  Oottsehdlk,  233. 

3.  The  only  privilege  granted  by  law  to  the  depositor  is  on  the  price 
of  the  sale  of  the  thing  deposited  by  him. 

Lanoue  v.  Dumarlra(tf  478. 

4.  The  law  does  not  give  a  general  privilege  to  the  depositor,  but 
simply  on  a  particular  movable.  Ibid, 

4S.  Where  the  funds  deposited  have  been  appropriated  by  the  deposi- 
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tary^  and  oi  course  can  not  be  identifiedi  and  the  amount  thereof 
or  therefor  is  not  due  to  tbe  depositary  by  another,  there  ig 
nothing  subjected  to  the  privilege.  Ibid, 

6.  There  is  no  law  known  to  the  court  that  allows  the  general  priTi- 
lege  claimed  by  the  plaintiff  as  depositor,  on  the  property  of  the 
depositary's  succession.  Said  succession,  being  insolvcDt,  othtr 
creditors  would  be  affected,  and  it  seems  that,  to  avail  plaintifl's 
claim,  if  it  exist,  registry  is  necessary,  but  has  not  been  made. 

llnd. 

7.  The  depositary  is  bound  to  use  the  same  diligence  in  presemog 
the  deposit  that  he  uses  in  preserving  his  own  property. 

Levy  V.  Pike,  630. 
8;  Where  the  deposit  was  a  gratuitous  one,  and  where  the  abstrac- 
tion of  the  thing  deposited  seems  to  have  been  one  of  those  bold 
and  adroit  acts  which  are  carried  out  successfully  in  defiance  of 
ordinary  prudence  and  diligence,  and  the  possibility  of  which  ii 
seen  only  after  its  accomplishment,  the  depositary  is  not  liable,  as 
he  would  be  if  the  loss  arose  from  gross  or  inexcusable  negligence 
on  his  part.  Ibid. 

Sbb  Compensation  No.  1 — Adams  v.  Webster^  117. 
DOMICILE. 

1.  Where  citation  is  served  personally  on  a  married  woman  aathor- 
ized  to  detend  the  suit,  she  is  regularly  in  court,  and  on  its  being 
shown  that  she  has  a  domicile  in  the  parish,  a  notice  to  which  she 
is  entitled  can  be  served  on  her  personally,  or  at  her  said  domi- 
cile, unless  there  is  some  special  provision  of  law  reqairing  another 
mode  of  giving  the  notice.  Rolhrooh  v.  JBroneonf  51. 

2.  It  can  not  be  contended  on  her  behalf  that,  inasmuch  as  when  the 
judgment  was  rendered  and  notice  thereof  served  at  her  domicOe, 
she  was  absent,  or  had  gone  out  of  the  parish,  it  was  necessary  to 
appoint  an  attorney  upon  whom  service  of  the  notice  of  jadgmeot 
should  have  been  made.  I^ 

3.  A  joint  obligor  can  be  cited  at  the  domicile  of  his  co-obligor. 

Adams  iSc  Co,  v.  Scott  et  al,  ^i 
ELECTION  LAWS. 

1.  The  law  of  the  twentieth  November,  1872,  relative  to  elections, 
did  not  repeal  the  election  law  of  1870,  which  created  the  Board 
of  Returning  OfiScers,  and  did  not  destroy  their  office.  It  was 
merely  a  revision  and  re-enactmeut  of  the  former  with  emenda- 
tions. State  V.  Whartanf  2. 

2.  The  provisions  of  the  act  of  1872  were  intended  to  apply  onljto 
elections  held  under  it  after  its  passage,  and  by  no  correct  or 
admissible  rule  of  construction  can  its  lepealiug  clause  be  held  t^ 
defeat  an  election  had  under  the  previous  law,  when  the  result* 
thereof  were  not  yet  ascertained.  ^^ 
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3.  The  fifty-foarth  section  of  the  act  of  1870,  No.  100,  relating  to 
elections,  repeals  section  1  ISO  of  the  Revised  Statutes,  being 
section  No.  53  of  the  act  of  March  15,  1855,  prescribing  the  mode 
of  contesting  elections,  and  the  party  commissioned  under  the 
provisions  of  said  act  of  1870  h  prima  facie  entitled  to  the  office  he 
claims.  Hughes  v.  Pipkin y  127. 

4.  Under  sections  2595,  2o05,  R.  S.,  relative  to  contested  elections 
and  the  whole  tenor  of  the  intrusion  law,  defendant  in  the  court 
below,  and  relator  here  on  application  for  a  mandamus,  could 
waive  the  delay  for  answering  and  have  a  day  designated  for  trial 
without  waiting  until  issue  was  joined  by  said  answer.  Whether 
the  nature  of  the  defense  developed  in  the  answer  when  filed 
would  have  autliorized  a  continuance  on  behalf  of  the  plaintiff  is 
not  a  question  in  this  case.  If  the  plaintiff  is  debarred  froja  ask- 
ing for  a  jury  to  be  summoned  and  for  a  continuanoe  to  that  effect, 
it  is  by  his  own  fault.  There  was  no  legal  and  valid  reason  for 
continuing  the  case  as  was  done,  and  the  plaintiff  bad  no  right  to 
a  trial  by  jury  as  was  accorded  to  him,  inasmuch  as  he  did  not  ask 
for  one  in  h.s  petition  and  procured  the  discharge  of  a  jury  that 
was  present,  to  whose  sufficiency  and  competency  as  jurors  no 
objection  was  made,  and  by  whom  the  defendant  in  the  court 
below  and  relator  here  expressed  a  willingness  to  have  his  case 
tried  immediately.  Plaintiff's  subsequent  application  for  a  jury 
was  obviously  for  delay.  The  law  makes  this  class  of  cases  sum- 
mary in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory,  and  the  judge  a  quo  is  ordered  to 
set  down  relator's  case  for  trial  by  preference  over  all  other  cases 
and  without  a  jury  on  the  second  day  of  the  regular  term  of  his 
court,  April  8,  1873,  and  to  have  notice  thereof  immediately  given 
to  the  parties. 

State  ex  rel.  Pintado  v.  Judge  Fifteenth  Judicial  IHstrict,  149. 

5.  The  defendant  having  been  returned  by  the  legal  returning  board 
of  the  State  as  elected  judge  of  the  Fourth  District  Court  of  New 
Orleans,  and  upon  that  return  the  Acting  Governor  having  issued 
a  commission  to  him  according  to  law,  it  can  not  be  said  that  one 
holding  an  office  under  such  a  commission  has  intruded  into,  or 
unlawfully  holds  the  office.       Stale  ex  rel.  Bonner  v.  Lynch,  267. 

6.  No  statute  conferring  upon  the  courts  the  power  to  try  cases  of 
contested  elections  or  title  to  office,  authorizes  them  to  revise  the 
action  of  the  returning  board.  The  only  power  tlie  courts  have 
under  the  intrusion  into  office  law  is  to  decide  if  one  or  neither  of 
the  contestants  has  a  legal  title  to  the  office,  and  the  commission 
of  each  is  the  evidence  of  that  fact.  Ibid, 

See  Offices  and  Officers,  Courts,  Governor. 
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EMANCIPATION. 

See  Marriage,  Nos.  17,  18 — Pierre  v.  FonienetU,  617. 
EVIDENCE. 
1 .  The  loss  of  an  appeal  bond  being  established,  secondary  evideDce, 
either  written  or  oral,  may  be  introduced  to  procure  the  alleged 
signature  of  the  defendant  to  the  bond  as  surety. 

Cincinnati  Insurance  Campany  y.  Harrison  et  ol.,  1. 

5.  Servitudes,  when  an  act  of  sale  is  silent  on  the  subject  can  only  be 
shown  by  proof  of  the  use  or  existence  thereof  for  a  period  suffi- 
cient to  establish  title,  and  this  may  be  proved  by  parol.  All 
agreements  in  relation  to  such  use  may  also  be  proved  by  parol, 
unless  it  is  shown  that  they  were  reduced  to  writing. 

Macheca  v.  Avegno,  55. 

3.  The  evidence  Id  this  case  shows  that  the  alleged  servitudes  were 
subject  to  the  will  of  the  owner  of  the  property  on  which  tbey 
were  exercised,  and  that  the  owner  or  owners  of  the  other  property^ 
in  whose  behalf  said  servitudes  were  claimed  to  be  established 
never  acquired  any  legal  title  thereto.  Ihid, 

4.  Where  an  objection  was  made  that  there  was  in  the  record  do 
authentic  evidence  of  the  costs  of  protests  and  copy  of  an  act  of 
morgage :  Held — That  these  costs  were  a  part  of  those  incident  to 
the  proceeding,  and  that,  if  authentic  evidence  of  the  amount 
thereof  was  necessary,  the  rule  de  minimis  was  applicable. 

Durae  v.  Ferrarij  80. 
^.  The  objection  to  the  irrelevancy  of  evidence  is  a  very  weak  one 
when  the  case  is  tried  without  the  intervention  of  a  jury.  In  each 
a  case,  the  only  question,  in  effect,  is  upon  the  sufficiency  or  weight 
of  the  evidence.  If  the  evidence  found  in  the  record  is  irrelevant, 
it  will  be  ignored  by  the  court.  Fuenies  v.  Gaines,  85. 

6.  Where  a  will,  when  last  seen  was  in  the  possession  of  the  testator, 
and  it  could  not  be  fouud  at  his  death,  the  presumption  of  the 
law  in  such  a  case  is,  that  the  testator  destroyed  it  animo  canc^ 
landi,  and  the  onus  of  rebutting  this  presumption  is  cast  upon  those 
seeking  to  establish  the  will.  The  opinion  or  suspicions  of  a  wit- 
ness can  not  overcome  the  presumption  raised  that  the  testator 
himself  destroyed  the  will.  Ihid^ 

7.  The  contents  of  a  lost  will  can  not  be  proved  by  witnesses  who 
derived  their  knowledge  from  the  verbal  declarations  of  the  tes- 
tator. It  would  practically  authorize  the  making  of  a  verbal 
testament,  and  a  lost  testament  could  thus  be  proved  by  evidence 
which  would  be  incompetent  to  prove  the  will  if  produced  in 
court.  JM, 

8.  It  is  necessary  to  prove  that  a  lost  olographic  will  contains  all  tiie 
essentials  prescribed  by  law  before  it  can  be  admitted  to  probate, 
to  wit :    That  it  was  wholly  written,  dated  and  6ii;ned  by  the 
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testator,  and  the  witnesBos  mast  state  the  facts  which  are  neces- 
sars  to  enable  the  court  to  determine  whether  or  not  the  will  is 
Talid.  Ibid. 

9.  The  facts  required  to  be  established  by  article  1655  Civil  Code  for 
the  probating  of  an  olographic  will  must  be  proved  by  competent 
testimony,  and  can  not  be  inferred  by  the  court.  Ibid, 

10.  Where  an  ex  parte  statement  of  account,  annexed  to  the  petition, 
was  allowed  to  be  received  in  evidence,  and  the  books  of  the 
partnership,  which  had  been  kept  by  the  plaiutiff  himself  and 
offered  by  the  defendant,  were  excluded :  Held — That  the  court 
a  qua  erred.  Job  v.  JSiuer,  279. 

11.  Where  in  a  suit  to  erase  the  mortgage  of  a  third  party,  said  party 
alleged  that  the  mortgaged  property  had  never  been  individually 
owned  by  the  debtor  of  the  plaintiffs,  and  that,  even  if  it  had  been 
the  property  of  said  debtor,  which  was  expressly  denied,  the 
mortgage  was  binding  and  operative,  and  that  no  valid  reason 
existed  in  law  to  have  it  canceled :  Held — That  the  two  pleas 
were  not  contradictory,  and  that  the  judge  a  quo  erred  in  ruling 
defendant  to  elect  between  them,  because  it  was  competent  for 
the  party  to  prove  thut  the  property  seized  not  belonging  to  &e 
debtor  of  the  plaintiffs,  they  had  no  ri^ht  or  interest  to  inquire 
into  the  validity  of  the  mortgage  resting  on  it;  and  because  it 
was  also  competent  for  said  third  party  to  establish  at  the  same 
time  that  the  mortgage  in  his  favor  was  valid. 

Northern  Bank  of  Kentucky  v.  Police  Jury  of  Fointe  Coupee,  185. 

12.  The  statements  under  oath,  in  a  judicial  proceeding,  made  as  a 
party  accused  and  not  as  a  witness,  are  not  to  be  held  as  voluntary 
and  therefore  are  not  admissible  as  evidence  on  the  trial  of  said 
accused  party.  Where  it  was  objected  to  the  admission  as  evi- 
dence of  a  declaration  in  writing  purporting  to  be  a  voluntary 
confession  of  the  accused,  on  the  ground  that  such  a  declaration 
was  not  voluntary,  because  it  appeared  on  the  trial  of  the  case 
that  it  was  doubtful  whether  or  not  inducements  by  the  Superin- 
tendent of  the  Metropolitan  Police  had  not  been  offered  to  the 
accused  to  make  said  declaration,  and  because  under  such  circum- 
Btanses,  the  accused  was  entitled  to  the  benefit  of  the  doubt; 
Held — That  the  Court  below  erred  in  overruling  the  objection. 

State  V.  Oarvey  et  oZ.,  191. 

13.  Where  the  plaintiff  excepted  to  the  evidence  of  the  defendant, 
who  teatifled  that  he  never  received  the  money  declared  in  the 
marriage  contract  to  be  the  property  of  the  mother  of  the  plaintiff, 
nor  did  ever  receive  any  property  from  her,  or  for  her  account,  nor 
ever  made  the  donation  propter  nuptias  mentioned  in  the  marriage 
contract :    H^ld — That  the  objection  should  have  been  sustained, 
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because  the  notarial  act  could  not  be  contradicted  by  parol  teeti- 
mony.  Edxoards  v.  JBdtPards,  200. 

14.  Where  evidence  was  admitted  because  it  was  confirmatory  aod 
explanatory  of  the  title  filed  in  answer  to  the  prayer  for  over,  aod 
did  not  constitute  a  new  and  independent  title:    Held — That  the 

bill  of  exceptions  thereto  was  not  well  taken. 

Irwin  V.  Peterson,  300. 

15.  Where  the  plaintifi^,  claiming  for  the  use  of  A,  judicially  admitted 
that  the  insurance  on  a  house  was  efi^ected  by  him  on  behalf  aod 
for  the  benefit  of  said  A:  Held — That  the  court  a  qua  erred  in 
not  permitting;  defendant  to  show  that  A  had  set  the  house  on  fire, 
and  further  erred,  under  the  circumstances  of  the  case,  in  not  al- 
lowing defendant  to  prove  plaintiff's  declaration,  after  the  fire,  that 
the  premises  were  not  his  and  that  he  had  never  possessed  any 
insurable  interest  therein,  notwithstanding  his  title  had  been  re- 
ceived in  evidence. 

MeOarty  v.  LouiHana  Mutual  Insuranoe  Co.  of  New  OrleanSj  354. 

16.  Where  a  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  a 
quOf  refusing  to  permit  evidence  to  be  offered,  on  the  trial  of  a 
motion  in  arrest  of  judgment,  to  prove  that  one  of  the  jurors  was 
an  unnaturalized  alien:  Held — That  said  ruling  waa  correct 
Such  motions  must  be  based  on  errors  patent  on  the  face  of  the 
record.  Besides,  the  juror  having  been  accepted,  the  defendant 
could  not,  after  conviction,  complain  of  the  want  of  qualiflcatioa 
in  \  he  juror.  8tatff  v.  Hardin,  9G9. 

17.  The  court  below  also  erred  in  compelling  the  defendant,  who  bad 
pleaded  the  general  issue,  to  plead  payment  before  permitting 
him  to  introduce  proof  that  he  had  settled  in  full  with  the  plaintiff. 
Said  plaintiff  having  alleged  a  final  settlement,  it  was  competent 
for  the  defendant  to  prove  what  that  settlement  was. 

Job  V.  HueTf  279. 

18.  Where  Effingham  Lawrence  mortgaged  half  of  a  plantation  to 
secure  some  promissory  notes,  said  mortgage  being  in  favor  of 
Cassanave,  or  any  other  future  holder  of  said  notes,  and  the  mort- 
gaged property  was  subsequently  transferred  to  Packard  et  als., 
who  assumed  to  pay  the  said  notes  as  part  of  the  price,  and  the 
notes  fell  into  the  hands  of  Lee,  who  sued  out  an  order  of  seiznre 
and  sale  against  the  property,  which  order  was  in  joined  by  Pack- 
ard et  als. :  Held — That  on  the  trial  of  the  injunction,  the  court 
a  qua  did  not  err,  in  permitting  Lee  to  introduce  the  authentic 
evidence  upon  which  the  order  of  seizure  and  sale  was  granted; 
and  also,  that  the  court  did  not  err,  in  refusing  to  allow  Packard 
et  als.  to  introduce  in  evidence  a  letter  of  Effingham  Lawrence, 
the  mortgageor,  on  the  ground  of  irrelevancy. 

Lee  V.  Packard  et  aU,^  297, 
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19.  Where,  on  the  admission  of  the  tutrix  of  a  minor  ohildy  judgment 
was  rendered  declaring  the  sale  of  a  certain  piece  of  property  to 
the  minor's  father,  now  deceased,  to  be  simulated,  and  reconvey- 
ing  the  title  to  the  plaintiff,  and  condemning  him  to  refund  whatever 
taxes  the  widow  paid,  and  to  pay  costs,  reserving  the  rights  of  the 
minor,  whatever  they  may  be:  Held— That,  although  it  is  true 
the  tutrix  could  make  no  admission  which  could  bind  the  minor, 
yet  that,  as  the  law  allows  such  suits  and  the  proof  of  simulation 
by  a  particular  lind  of  evidence,  which,  it  seems,  might  have 
been,  but  was  not  adduced  by  plaintiff,  he  should  be  allowed  an 
•opportunity  to  furnish  it,  and  not  to  rest  under  a  cloud  npon  his 
title,  which,  it  is  probable  from  the  facts  in  the  record,  could  be 
removed,  wherefore  the  portion  of  the  judgment  which  '^  reserves 
the  rights  of  the  minor,  whatever  they  may  be,"  is  reversed,  and 
the  case  remanded  for  the  purpose  of  allowing  the  plaintiff  to 
introdace  legal  evidence  as  against  said  minor's  rights,  if  any  there 
be,  to  the  property  in  qnestion. 

Vinson  v.  Succession  of  Tompkins,  437. 

5M.  Where  the  defendant  objected  to  the  ruling  of  the  court  receiving 
in  evidence  a  note  and  mortgage,  on  the  ground  that  they  were 
not  stamped  at  the  time  of  their  execution,  as  required  by  law, 
and  where  it  appeared  that  neither  the  notary  before  whom  the 
act  of  mortgage  was  passed,  nor  the  parties,  had  any  stamps  when 
the  act  was  passed,  and  mention  of  the  fact  was  made  in  the  act, 
bat  that  one  of  the  plaintiffs  went  immediately  to  Opelousas, 
purchased  the  necessary  stamps  from  the  recorder,  who  placed 
them  on  the  act  and  canceled  them  in  the  presence  and  at  the 
request  of  the  party :  Held — That  this  was  sufficient. 

Pavy  i&  Co,  V.  Bertinot,  469. 

21.  Where  at  the  time  a  mortgage-bearing  note  was  given,  no  stamps 
were  affixed  to  it,  but  before  the  note  was  offered  in  evidence  it 
had  been  stamped  by  the  district  United  States  collector  of  internal 
revenue,  who  collected  the  interest  required  by  law  and  remitted 
the  penalty,  this  was  all  the  law  required  of  the  parties.       Ibid. 

22.  Where  in  defense  against  plaintiffs'  claim,  an  agreement  witli  said 
plain tffs  in  full  satisfaction  of  the  amount  due  them,  was  relied  on 
by  defendants  on  account  of  their  tutorship,  and  a  bill  of  exception 
was  taken  to  its  introduction  in  evidence,  on  the  ground  that  an 
agreement  of  this  nature  could  not  be  established  by  parol  evidence: 
Held — That  when  all  the  parties  are  able  to  contract,  if  they  did 
make  a  contract,  there  is  no  reason  why  it  may  not  be  proved  by 
competent  proof.  Harris  v.  Keigler,  471. 

-23.  Where  the  defense  to  a  promissory  note  was  the  prescription  of 
five  years,  and  several  credits  being  indorsed  on  the  .note,  oral 


7;28  IKDfiX. 

EVIDENCE— Continued. 

evidence  was  offered  to  prove  that  payments  were  made  by  the 
deceased  at  the  dates  indicated  by  the  indorsements,  the  exception 
to  the  evidence  was  well  taken.  The  plea  should  have  been  nudii* 
tained.  Qmllory  v.  Demean,  481. 

24.  The  language :  ''  I  have  no  objection  to  the  payment  of  the  within 
note/'  is  unambiguous,  and  the  testimony  to  establish  something 
else  than  is  imported  by  the  language,  was  properly  excluded. 

Millard  v.  Smith,  491. 

25.  Parol  evidence  is  inadmissible  to  prove  an  acknowledgment  or 
promise  of  a  deceased  person  to  pay  a  debt,  in  order  to  interrupt 
prescription.  Jhid. 

26.  Where  promissory  notes  were  offered  in  evidence,  properly 
stamped,  with  the  approval  of  the  United  States  officer  whose 
duty  it  was  to  stamp  such  notes,  they  were  admissible,  and  it 
formed  no  part  of  the  duties  of  the  State  court  to  inquire  whether 
or  not  the  United  States  ofScer  had  done  his  duty.  It  was  suffi- 
cient to  show  that  the  notes  were  stamped  with  the  approval  ai 
the  said  officer.  Levy  ei  ah,  v.  Ijoeh,  4K. 

27.  Where  the  plaintiff  had  been  allowed  to  explain  by  parol  the 
circumstances  attending  the  seizure  of  which  he  complains,  it  was 
competent  for  the  defendant  to  produce  rebutting  evidence  in  rela- 
tion to  the  facts  connected  with  the  seizure,  which  did  not  tend  to 
contradict,  vary,  or  alter  his  written  return  on  the  order. 

Mouton  V.  Broussard,  4S7» 

28.  Where  the  act  of  sale,  which  was  offered  in  evidence,  contained 
the  recital  of  a  power  of  attorney,  and  the  power  was  not  denied, 
the  act  was  sufficient  to  prove  what  it  related. 

Oant  V.  JEaton  et  €U,y  507. 

29.  Where  plaintiff  excepted  to  the  ruling  of  the  court  a  qua  which 
permitted  the  defendant  to  establish  by  witnesses  the  value  of 
certain  items  of  the  work  sued  on  by  plaintiff,  on  the  ground  that 
plaintiff  having  sued  for  the  value  of  the  work  as  a  whole,  withont 
setting  any  specific  value  on  its  separate  items,  and  the  defendant 
having  substantially  accepted  in  his  answer  the  issue  presented, 
the  testimony  offered  was  not  confined  to  said  issue :  Held — ^That 
the  exception  was  not  well  founded.  The  sum  total  of  the  bill 
sued  on  being  composed  of  various  items,  it  was  competent  for 
the  defendant  to  show  by  witnesses  the  separate  value  of  eaoh  of 
the  items  which  made  up  the  aggregate  work  in  order  that  the 
correctness  of  the  general  charge  might  be  properly  arrived  at. 

Oardy  v.  Veasey,  518. 
90.  A  partQT  for  whom  work  has  been  done  on  a  certain  buiding  is  not 
barred  from  offering  any  proof  of  damage  on  account  of  the 
unskillfulness  of  the  work,  because  of  his  having  taken  posseasioB 
of  the  building.  IhUL 
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31.  The  testimony  of  a  witness  to  establish  that  plaintiff  had,  before 
the  instituting  of  his  suit,  presented  to  the  defendant  a  bill  in 
which  he  charged  less  lor  his  work  than  the  amount  for  which  he 
has  sued,  was  properly  received.  Ihid, 

32.  It  is  not  proving  title  to  lands  by  parol,  when  the  sole  object  of 
the  testimony  is  to  prove  where  wood  was  cut,  whether  on  the 
plaintiff's  or  defendant's  lauds,  and  such  testimony  should  have 
been  received  in  this  case.  Grevenberg  v.  Borel,  530. 

33.  Upon  the  question  of  the  nature  of  the  evidence  necessary  to  prove 
a  planting  partnership,  presented  in  defendant's  bill  of  exceptions 
in  this  suit,  the  court  knows  of  no  law  which  requires  the  proof  to 
be  in  writing.  Battle  v.  Jefiikins,  593. 

34.  Written  acts  which,  by  intendment  of  law,  are  clothed  with 
solemnities  in  their  execution,  in  order  that  they  may  become  en- 
during records  of  past  events,  more  surely  to  be  relied  upon  than 
the  frail  memory  of  men,  should  not  hastily  be  disregarded  even 
upon  the  positive  evidence  of  a  single  witness  of  their  falsity, 
when  such  evidence  is  isolated,  unsupported  by  facts  aliunde^  and 
given  by  the  witness  in  his  own  behalf  under  strong  iufLueuces  of 
self-interest.  Fuckett  v.  LaWj  595. 

35.  The  assignment  of  error,  upon  which  a  reversal  of  the  judgment  • 
is  asked,  that  parol  evidence  was  introduced  to  prove  a  promise  to 
pay  eight  per  cent,  interest,  is  a  ground  to  amend  the  judgment.  , 

Oerspaok  dk  Herring  v.  Mullen,  599. 

36.  The  evidence  of  a  documentary  character  offered  by  the  Auditor 
to  show  that,  at  the  time  the  contract  relied  on  by  plaintiff  was 
entered  into,  the  debt  of  tbe  State  was  in  excess  of  twenty-five 
millions  of  dollars,  was  improperly  rejected. 

State  ex  rel.  Livingston  v.  Qraham,  629. 

37.  Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C  al- 
leged in  answer  that  he  had  deposited  with  B  a  large  sum  of 
money  before  the  transfer  to  A,  which  had  not  been  accounted  for, 
and  pleaded  compensation :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on  ;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed  ;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunity  to  show 
it.  AdavM  Y.  Webster^  117. 

See  Contract,  No.  12 — Lalanne  v.  Qoodhee,  481. 
See  Judgment,  No.  29 — Orevenberg  v.  Borelf  530. 
See  Executor  and  Administrator,  Nos.  11,  12 — Suceeseion  of 

Leontine  OuUbeau^,  474. 
See  Laws,  So.  ^^State  ex  reh  Bichardson  v.  Orahamj  73. 


730 


INDEX. 


ESTOPPEL. 

See  SuccessioNi  No.  1 — Succemang  of  Dun/ord  and  BeaU^  56. 
See  Pleadings,  No.  2 — Sampson  Brothers  v.  Townsend^  78. 
See  Homestead,  No.  1 — Le  Blane  v.  8t,  Germain,  289. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  An  administrator  exceeds  his  proper  fanctions  when  he  enters  into 
an  agreement  with  the  debtors  of  an  estate  to  extend  the  terms  of 
payment  beyond  that  fixed  by  the  original  contract.  The  exercise 
of  snch  a  power  by  an  administrator  may  be  assimilated  to  aete 
done  by  agents  which  do  not  come  within  the  parview  of  their 
powers,  and  which  are  therefore  not  regarded  as  binding  on  their 
principals.  Therefore  the  defendants'  plea  in  this  case  that  they 
are  not  boand  as  sureties  on  the  notes  sned  upon,  for  the  reason 
that  the  plaintiff  gave  an  extension  of  time  to  the  principals 
without  their  knowledge  and  consent,  is  not  well  founded. 

Landry  v.  Delas  et  <MLf  181. 

a.  By  the  express  terms  of  article  1671  of  the  Keviaed  Code,  the 
heirs  can  at  any  time  take  the  seizin  from  the  testamentary 
executor  on  offering  him  a  sum  sufficient  to  pay  the  movaUe 
legacies,  and  on  complying  with  the  requirements  of  article  1012. 

Sevier  y.  Sargent^  220. 

S,  Whether  the  executor  be  discharged  or  not,  the  remedy  of  a  credi- 
tor is  not  against  him,  but  against  the  heirs  who  have  been  put  in 
possession  of  the  property  of  which  they  have  become  the  owners 
And  who  are  bound  to  pay  the  debts  of  the  deceased,  each  bis  yirils 
share.  Ibid, 

4.  A  rule  against  an  executor  or  a  succession  can  not  be  taken  after 
the  succession  has  been  closed  and  the  executor  has  been  dis- 
charged, nor  can  an  order  to  sell  succession  property  be  granted 
after  the  heirs  have  been  in  possession  subsequently  to  a  partition 
among  themselves.  Sevier  v.  Succession  of  GordaUj  231. 

.5.  A  suit  by  the  executor  of  a  succession  to  compel  the  heirs  of  said 
succession  who  have  been  put  in  possession  thereof,  to  pay  the 
commission  claimed  by  said  executor,  is  properly  brought  before 
another  court  than  the  Second  District  Court,  which  has  only  pro- 
bate jurisdiction.  Hale  v.  Salter ^  320. 

.6.  The  law  gives  to  the  executor  a  compensation  for  his  services,  and 
the  heirs  can  not  deprive  him  of  it  by  causing  themselves  to  be 
put  in  possession  after  the  executor  has  accepted  the  trust  and 
qualified.  Ibid, 

7.  Where  it  was  contended  by  the  heirs  that  the  executor's  claim  for 
his  commission  had  lapsed,  because  it  was  not  demanded  when  the 
succession  was  turned  over  to  them :  Held — That  if  he  did 
renounce  his  claim,  his  renunciation  should  have  been  express.  It 
wcan  not  be  inferred.  IbiL 
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8.  Where  the  heirs  contended  that  they  could  not  be  called  upon  to 
pay  plaintiff^s  claim,  because  the  law  provides  that  the  commis- 
Bions  of  executors  are  based  on  an  inventory,  and  no  inventory 
was  taken  in  this  case,  wherefore  there  are  no  means  by  which  the 
amount  due  to  the  plaintiff  can  be  ascertained  :  Held — That  the 
heirs  can  not  by  their  own  act  prevent  the  executors  from  taking 
an  inventory,  aud  ti.en  refuse  to  pay  them  their  commission.  The 
executor  should  be  allowed  to  show  the  value  of  the  succession 
aliunde.  Ibid, 

9.  Where  letters  testamentary  have  been  issued  by  a  court  of  compe- 
tent jurisdiction  to  two  executors,  on  their  complying  with  the 
requisites  of  the  law,  and  one  of  them  takes  the  oath  well  and 
faithfully  to  perform  his  duties,  as  executor,  and  the  other  does 
not,  the  one  who  has  not  taken  the  oath  is  presumed  to  have  re- 
nounced the  trust,  and  the  one  who  has  qualified  is  entitled  to  the 
entire  commission.  Ihid. 

10.  Where  there  was  no  neoeBsity  for  a  citation,  but  where  the  plain- 
tiff and  opponent  had  been  formally  summoned  by  the  defendant, 
to  oppose  his  account  as  executor  of  a  succession ,  if  he  thought 
proper,  and  to  present  his  opposition  within  ten  days;  Held — 
That  said  defendant  could  not  invoke  judicial  action  in  the  matter 
to  the  prejudice  of  plaintiff  and  opponent  before  the  specified  day 
had  expired.  Hence,  the  order  of  homologation  having  been 
rendered  after  three  days  delay  only,  was  null,  and  no  action  of 
nullity  is  necessary  to  set  it  aside.         Succession  of  Hogan,  331. 

11 .  Where  the  administrator  of  a  succession,  within  six  days  after  his 
appointment,  gave  bond  and  entered  upon  the  discharge  of  the 
duties  of  his  office,  and  so  continued  to  the  knowledge  of  the 
creditors  and  heirs  until  the  expiration  of  nearly  two  years,  when, 
upon  the  ex  parte  application  of  some  of  the  heirs  and  the  husband 
of  the  deceased,  his  appointment  was  canceled  on  the  ground 
**that  he  failed  and  neglected  to  give  the  security  or  give  the 
mortgage  required  by  law,  and  that  more  than  ten  days  had 
elapsed  since  his  appointment,"  and  one  of  the  said  heirs  prayed 
to  be  appointed  administrator — to  which  said  administrator  filed 
an  opposition  and  prayed  for  the  annulling  of  the  otder  canceling 
his  appointment:  Held — That  the  exceptions  to  the  introduction 
of  evidence  to  prove  the  inability  of  the  administrator  at  the  date 
of  the  bond,  to  furnish  sureties  in  the  parish  of  the  succession, 
and  to  establish  the  sufficiency  of  the  sureties  on  the  said  bond, 
could  not  be  sustained.  Succession  of  GuilbeaUj  474. 

12.  The  administrator  having  already  been  removed  by  an  ex  parte 
proceeding,  and  being,  by  the  pleadings  thus  forced  upon  him, 
put  in  the  position  of  the  attacking  instead  of  the  assailed  party, 
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and  to  avoid  maltiplicity  of  suits,  if  for  no  other  reason,  the  court 
would  be  incllDed  to  permit  him  to  do  what  he  might  have  tbe 
right  to  do  in  a  direct  action  for  his  removal,  based  on  the  grouod 
of  the  alleged  irregularity  and  insufficiency  of  his  bond.  Besidei, 
the  object  of  the  evidence  offered  and  excepted  to  was  to  enable 
the  judge  a  quo  to  execute  the  law  authorizing  him  to  pass  on  the 
sufficiency  of  the  security  of  persons  residing  out  of  the  parish, 
aud  to  acquire  such  proof  as  he  might  deem  necessary.  3id. 

13.  Where  the  administrator  had  been  appointed,  had  qualified,  far- 
nished  a  bond^  aud  caused  inventories  to  be  made,  it  there  is  any 
informality  or  insufficiency  in  buch  acts  or  proceedings  which 
would  authorize  a  removal,  this  could  be  accomplished  only  in  a 
direct  action  by  petition  aud  citation.  The  bond,  as  furnished  in 
the  first  instance,  was  not  a  nullity.  There  was,  at  least,  a  prima 
facie  compliance  with  the  requirements  of  the  law,  which  shoold 
have  been  regularly  attacked  if  deemed  insufficient.  lUd. 

14.  An  acknowledgment  and  promise  to  pay  by  an  administrator  is 
not  an  acknowledgment  and  promise  by  the  debtor  himself  or  bj 
his  specially  authorized  agent,  even. if  the  draft  given  by  the  ad- 
ministrator for  the  payment  of  the  judgment,  with  the  right  of 
subrogation  to  the  drawee,  can  be  regarded  as  an  acknowledgment 
aud  promise  to  pay  the  judgment.  It  is  not  considered  that  the 
draft  amounts  to  such  a  promise.  Succession  of  Hardy,  i&9. 

15.  The  language,  ''I  have  no  objection  to  the  payment  of  the  within 
note,"  is  unambiguous,  and  the  testimony  to  establish  aomethinf 
else  than  is  imported  by  the  language  was  properly  excluded. 
Besides,  suah  an  indorsement,  as  above  mentioned,  on  the  note  of 
a  deceased  person,  was  not  an  engagement  on  the  part  of  the  ad- 
ministratix  of  the  estate  to  pay  the  debt.    This  is  immaterial, 

however,  as  the  note  was  prescribed  af  the  time  of  said  indorae* 
ment.  Millard  v.  Smith,  491. 

16.  The  account  rendered  to  the  heir  being  a  copy  of  the  one  pre- 
viously homologated,  contradictorily  with  the  creditors,  is  prima 
facM  correct.  Succession  of  Oaballero,  646. 

17.  If  the  items  thereof  were  exorbitant  and  undue,  the  opponenta 
should  have  administered  proof  to  overcome  the  presumption  of 
correctness  existing  in  favor  of  the  accountant  by  reason  of  the 
Judgment  of  homologation.  This  haa  not  been  done.  Illegal 
charges,  however,  apparent  on  the  face  of  the  record,  can  be  oor» 
rected.  Ibid, 

18.  An  executor  can  not  keep  in  bis  hands  the  funds  which,  according 
to  law,  he  was  bound  to  deposit  in  bank,  on  the  plea  of  retaining 
only  the  amount  of  a  legacy  due  to  him,  when  the  teatamentsiy 
di8po9i!tioi;L  ia  hi^  fovo?,  by  the  ezjp^^  terms  q>t  the  wil]^  wu  t» 
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be  discharged  out  of  a  particular  fund  in  Havana,  Island  of  Cuba, 
of  which  he  had  not  the  seizin.  The  funds  in  controversjr  in  this 
case  were  not  derived  from  that  source,  and  ought  not  to  have 
been  retained  and  used  by  the  executor.  Ibid. 

•19.  The  sureties  of  the  executor  not  having  been  cited  and  not  ap- 
pearing in  this  suit,  the  judgment  rendered  against  them  was 
annulled  on  rehearing.  Ibid. 

Ske  Practice,  No.  25 — Succession  of  Romero,  534. 

See  Tutor  and  Tutorship  and  Succession. 

^EXECUTION  AND  EXECUTORY  PROCESS. 
1.  In  executing  the  process  of  court  the  sheriff  had  no  right  to  incnr 
costs  for  advertising  in  other  papers  than  the  official  journal. 

Oity  of  Baltimore  v.  Farlange,  335. 
.2.  To  complete  the  seizure  in  this  case,  the  sheriff  of  the  parish  of 
Orleans  was  not  bound  to  take  corporeal  possession  of  the  property 
and  appoint  a  keeper.    The  seizure  was  completed  by  registering 
the  notice.  Ibid. 

-8.  The  charge  for  appraisers'  fee  was  properly  rejected,  beeaose  pro- 
hibited by  article  671,  C.  P.  The  item  of  costs  for  plan  and  survey 
was  also  ananthorized.  The  charges  for  city  and  State  taxes  on 
the  property  were  correctly  made.  It  was  the  duty  of  the  sheriff 
to  pay  them  out  of  the  proceeds  of  the  property  sold.  Ibid, 

See  Sheriff  and  Seizure. 

aEXEMPTION.  PROM  TAXATION. 

See  Taxation,  Nos.  26  and  27— FAtted  v.  Lewis,  568. 

EXEMPT  FROM  SEIZURE. 
1.  The  property  exempted  from  seizure  and  sale  by  section  1691, 
Revised  Statutes  of  1870,  is  predial  and  not  urban.  The  general 
rule  is,  that  the  property  of  the  debtor  is  the  common  pledge  of 
his  creditors.  Exemption  laws  create  exceptions  to  this  general 
rule  which  are  not  to  be  extended  beyond  the  express  terms  of 
the  lawgiver.  Crilly  v.  Sheriff  et  al.,  219. 

FACTORS  AND  COMMISSION  MERCHANTS. 
.1.  A  factor  can  not  secure  his  individual  creditor  by  pledging  the 
planter's  cotton  which  has  been  confided  to  him  for  sale.  That 
power  is  not  conferred  by  act  No.  150  of  the  acts  of  1868,  entitled 
''An  Act  to  prevent  the  issue  of  false  receipts  or  bills  of  lading 
alid  to  punish  fraudulent  transfers  of  property  by  cotton  presses, 
wharfingers  and  others.*'  There  is  nothing  in  the  statute  showing 
•any  intention  of  the  legislator  to  enlarge  the  powers  of  iactors,  or 
to  give  them  the  right  to  pledge  the  property  confided  to  them  for 
^aale.  Young  v.  Scott  <&  Cage,  313. 
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GOVERNOR. 

1.  The  GroverDor  is  not  vested  with  the  extraordinary  discretion  ta 
determine  who  are  the  returning  officers  under  the  law. 

State  V.  Wharton  et  al.^  2. 

2.  The  Governor  is  not  vested  by  the  act  of  1872  with  authority  to 
appoint  the  officers  of  the  returning  board  of  election.  Ibid, 

3.  The  Governor  was  wholly  without  legal  right  to  suspend  or  re- 
move the  S<  cretar}'  of  State  de  facto,  recognized  as  such  by  a  court 
of  competent  jurisdiction  and  by  himself.  Ibid. 

4.  The  extrusion  and  exclusion  of  Bovee,  the  Secretary  of  State  de 
jure,  from  said  office  by  the  Governor,  did  not  and  could  not  vest  in 
the  Governor  the  control  of  the  office  with  the  right  to  put  in  and 
put  out  the  occupants  thereof  at  his  pleasure.  There  was  no 
vacancy  in  the  office  of  the  Secretary  ol  State,  Bovee,  the  incumbent 
dejure,  who  was  only  excluded  or  suspended,  and  whose  office  was 
in  the  meanwhile  filled  by  Herrou,  the  Secretary  of  State  de  facto; 
and  yet  Wharton  was  appointed  Secretary  of  State  without  refer- 
ence to  any  removal  or  vacancy.  The  commission  is  without 
etfect.  Ihid, 

5.  The  grant  of  power  to  the  Executive  to  remove  an  officer  for  a 
certain  cause  Implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  Executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  govern- 
ment. State  V.  Doherty,  119. 

6.  It  does  not  follow  that,  because  the  State  has  appealed  through 
the  Attorney  General,  she  can  not  appeal  through  the  Gk>venior  as 
well.  He  clearly  has  the  right  to  appeal  oo  behalf  of  the  State, 
and  this  right  can  not  be  taken  away  from  him,  simply  because 
another  officer  of  the  government  has  been  before  him,  when  he 
takes  the  appeal  within  the  delays  required  by  law.  In  this  case 
the  appeal  was  taken  in  ample  time. 

State  ex  reL  Strauss  v.  DubwHet,  161. 

« 

7.  It  is  not  legally  correct  to  say  that  no  person  is  authorized  to 
appeal  on  behalf  of  the  State,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act.  The  prohibitiou  is  limited 
to  the  employment  of  counsel  other  than  the  Attorney  General  by 
the  Treasurer  and  Auditor,  and  does  not  exclude  the  Governor 
from  doing  so.  Ibid. 

8.  Tlie  constitution  authorizes  the  Governor  to  convene  the  Legisla- 
ture on  extraordinary  occasions.  There  is  no  reason,  therefore,  to 
maintain  that  article  61  of  that  instrument  refers  only  to  the 
regular  or  annual  sessions  of  the  General  Assembly  in  relation  to 
executive  appointments.       State  ex  rel,  Morgan  v,  Kennard,  238. 

9.  The  Warmoth  commissions  that  were  issued  before  the  general 
election  returns  were  reported  and  promulgated  by  the  returning 
officers  of  the  State,  are  null  and  void.  Kemp  v.  Ellis,  253. 
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10.  A  commission  issued  by  the  Governor  must  be  recognized  as 
Laving  legal  force,  when  it  bears  prima  facie  evidence  of  genuine- 
ness and  validity,  and  nothing  to  the  contrary  is  shown.       Ibid, 

11.  This  court  will  take  judicial  cognizance  of  the  fact  that  on  the 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  commis- 
sion to  Rnoblock,  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  that  the  issuing  of  the  commission 
was  a  nullity.  Collin  v.  KnohlocJCy  563. 

12.  For  certain  reasons  expressed  in  the  statute  of  1871,  p.  126  of  acta 
of  1871,  prescribing  the  duties  of  tax  collectors,  the  Governor  is 
authorized  to  remove  a  tax  collector  from  office.    The  relator  in 

-  this  case  having  a  commission  bearing  date  a  mouth  later  than  the 
commission  of  Yoist,  the  presumption  is  that  the  Governor  had 
cause  for  removal  of  the  latter,  which  was  effected  by  the  appoint- 
ment of  Dayries.  State  ex  rel.  Dayriea  v.  Taiet,  396. 

13.  The  Attorney  General  having  neglected  or  declined  to  take  an 
appeal,  after  having  intervened  and  gone  into  the  defense  of  the 
case,  adopting  the  defense  made  by  the  Auditor  and  snperadJing 
grave  objections  to  the  relator's  claim,  it  became  the  duty  of  the 
Governor,  under  this  condition  of  aff  lirs,  to  take,  in  the  interest 
of  the  State,  the  appeal  which  he  did. 

State  ex  rel.  Livingston  v.  Oraham,  629; 

GOVERNMENT  OF  THE  UNITED  STATES,  ITS  WAR  POWERS. 
See  Courts,  No.  19  to  23 — Meehanies  and  Tradere'  Bank  v.  Unio» 
Bank,  387. 
GARNISHEE. 

1.  The  garnishee  is  a  stakeholder,  and  on  his  answers  the  judgment 
should  be  for  or  against  him.  He  has  no  interest  in  the  contest 
between  the  creditor  and  debtor.  But  where  the  object  of  a 
motion  to  strike  out  part  of  the  answers  of  the  garnishee  and  of 
the  traverse  of  the  answers,  is  to  attack  the  settlement  made  be- 
tween the  garnishee  and  the  judgment  debtor,  the  garnishee  must 
be  permitted  to  explain  that  he  holds  the  thing  attempted  to  be 
seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  him- 
self and  his  debtor.  The  plaintiff  can  not  be  allowed  to  change 
his  garnishment  process  into  a  revocatory  action.  His  remedy  is 
.  by  a  direct  action.  The  garuishee  can  not  be  divested  of  his  pos- 
session and  alleged  ownerabip  through  any  process  which  would 
deprive  him  of  explanations  and  defenses  allowable  in  a  direct 
action  by  the  judgment  debtor  to  recover  his  property. 

Hodges  v.  GraJuim,  Hodges  dt  Co.,  365. 
HOMESTEAD. 

1«   The  benefit  of  the  homestead  act  can  be  pleaded  in  bar  of  the  fore- 
closure of  a  conventional  mortgage  given  on  the  homestead  sub- 
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Beqaent  to  the  enactment  of  the  law.    It  can  not  be  rightfully  con- 
. tended  that,' in  consenting  to  the  mortgage,  the  plaintiff  in  injunc- 
tion waived  the  benefit  of  this  exemption,  and  that  it  amounted 
to  a  renunciation  of  the  right.    No  one  is  presumed  to  waive  a 
legal  light,  and  every  contract  is  supposed  to  be  made  in  reference 
t<S  the  law  that  governs  it.    In  this  case  there  was  no  express  re- 
nunciation or  waiver.  Lehlane  v.  8t.  Germain,  S289. 
2.  Where  a  widow,  in  necessitous  circumstances,  opposes  the  admin- 
istrator's account  of  a  deceased  husband's  estate,  claiming  that  she 
is  entitled  to  one  thousand  dollars  under  the  homestead  act,  and  it 
appears  that  the  children  own  more  than  one  thousand  dollars  in 
their  own  right,  the  widow  does  not  come  within  the  provisions  of 
the  statute.                                           Suceesaion  of  Melan^Uf  535. 
Seb  Laws,  No.  9 — Mills  v.  Sheriff  of  Buet  Felidcma  et  ah,  142. 
No.  l^Soberi  v.  Coco,  199. 

HEIRS. 

S£B  Succession,  Executor  and  Administrator. 

HUSBAND  AND  WIFE. 
See  Marriage. 
See  Communitt. 

INSURANCE. 

1.  A  river  policy  of  insurance.  No.  208,  was  executed  in  favor  of  A 
on  the  first  of  Febri^ry,  1867,  according  to  all  the  forms  prescribed 
by  the  charter  and  by-laws  of  the  company.  The  insurance  was 
'*  on  account  of  whom  it  may  concern,  on  such  property  lost  or 
not  lost,  and  in  such  sums,  to  and  from  such  ports  or  places,  and 
by  such  good  and  seaworthy  steamboats  or  other  river  craft  as 
may  be  approved  by  the  company  and  entered  in  the  book  attached 
to  the  policy;  it  being  expressly  understood  and  agreed  that  no 
risk  under  this  insurance  is  or  shall  be  binding  unless  so  approved 
and  entered."  Subsequently,  on  the  fourth  of  same  month.  A, 
under  the  open  river  policy  No.  208,  made  a  special  application, 
which  was  accepted,  to  have  all  the  merchandise  shipped  to  him 
on  the  Ohio  and  Mississippi  rivers  and  their  navigable  tributaries, 
covered  without  being  entered  in  the  book  attached  to  the  policy, 
the  risk  on  any  one  boat  being  limited  to  $5000,  and  he  binding 
himself  to  report  the  shipment  as  soon  as  notice  thereof  was  re- 
ceived by  bill  of  lading  or  otherwise.  On  the  ninth  of  April,  A 
had  an  entry  made  in  the  book  attached  to  his  policy  by  which 
merchandise  shipped  to  liim  from  Montgomery  on  the  Alabama 
river  was  covered.  The  merchandise  had  been  burned  on  the 
seventh  of  same  month,  but  A  had  no  knowledge  of  the  fact  at 
the  time  of  the  entry :  Held — That  the  entry  was  regularly  made 
And  within  the  terms  of  the  open  poliey ;  that  said  policy  author- 
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ized  tlie  risk  from  the  port  of  Montgomery,  on  tlie  Alabama  river ; 
and  that  the  special  application  was  an  additional  agreement  con- 
taining certain   stipulations,  none  of  which  modified   the  open 

« 

policy  so  as  to  limit  the  risks  to  the  Ohio  and  Mississippi  rivers 
and  their  navigable  tiibutaries. 

Marx  V.  National  Marine  Fire  and  Insurance  Company,  39. 

2.  Where  the  stipulation  is  tliat  the  property  to  be  insured  shall  be 
covered,  lost  or  not  lost,  and  no  fraud  has  been  established  against 
the  insured,  the  contract  of  insurance  becomes  operative  and  cov- 
ers the  property  whether  lost  or  not  lost  at  the  time  of  the  entry. 

Ibid. 

3.  Where  the  suit  was  on  promissory  notes  given  as  premiums  on 
policies  of  insurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  the  policies,  if  issaed,  were 
not  in  accordance  with  tiie  instructions  from  the  party  intending, 
to  be  insured  to  the  agents  of  »iid  company,  and  did  not  cover 
the  risks  stipulated  in  the  application ;  and  where  the  issue  was 
that  the  policies  never  were  issued  and  delivered  to  the  applicant, 
the  proofs,  which  should  be  in  the  possession  of  the  plaintiff,  not 
being  found  in  the  record,  there  will  be  a  judgment  ot  nonsuit. 

Eureha  laurance  Company  v.  Tobin  et  al.,  121.' 

4.  Where  an  insurance  company  notified  the  insured  that  a  forfeiture 
would  not  be  claimed  for  non-payment  of  assessments,  till  thirty 
days  after  the  publication  of  a  notice  of  the  call,  for  eight  con- 
secutive days,  the  said  company  should  have  made  the  publication 
and  given  (he  delay,  because  the  insured  bad  the  right  to  expect 
it,  and  is  presumed  to  have  acted  upon  it. 

litzpatrick  v.  Muttial  Insurance  and  Benevolent  Life  Association 
of  Louisiana,  44 ). 

5.  As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the 
terms  or  conditions  upon  which  a  forfeiture  shalf  happen  must  be 
strictly  complied  with.  Ibid, 

See  Shipping,  No.  1 — Hanan  (&  Eichards  v.  Bowles,  453. 
INDICTMENT. 

See  CKIMINA.L  Law  and  Practice. 
INJUNCTION. 

1.  A  mortgage  creditor  has  no  right  to  injoin  the  sale  of  his  debtor's 
property  for  want  of  notice  of  the  applicalion  for  the  order,  when 
the  sale  was  ordered  to  pay  creilitors  having  a  higher  rank,  or  a 
preference  over  him.  JVelh  v.  Wells,  194. 

2,  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference,  intervened,  and  jo  ning  in  the  defense  made  by  the 
executor  of  an  estate  against  tlie  injun<*tion  issued  at  the  prayer  of 
a  creditor  of  an  inferior  rank,  asked  that  the  judgment  be  so 
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amended  as  to  allow  tbem  twenty  per  cent,  damages  on  tbeir 
claims:  Held — That  tbey  were  not  entitled  to  any  increase  of  the 
amounts  allowed  them  respectively  on  the  ex:  cator's  tableau.  No 
act  of  one  creditor,  however  illegal,  can  be  tbe  basis  for  enlarging 
the  claims  of  other  creditors  against  tbe  common  debtor,  the 
succession.  But  the  plaintiff  who,  by  injoining,  has  illegally 
obstructed  the  sale  provoked  by  the  executor,  is  liable  to  the 
succession  for  damages,  and  the  prayer  of  the  executor  ior  an 
amendment  of  the  judgment  should  be  granted.  Ibid. 

3.  The  impracticability  of  the  proceeding  prescribed  by  law  and  the 
imposing  of  the  cost  thereof  upon  the  purchaser  of  lands  sold  for 
taxes,  are  not  good  grounds  for  an  injunction  on  the  part  of  the  tax- 
payer. The  consequences  referred  to  will  rest  with  the  State  and 
the  purchaser.  Gay  v.  Eebert,  196. 

4.  An  injunction  will  not  be  set  aside  for  irregulariiies  when  it 
appears  from  the  face  of  the  papers  that  another  would  be  issued. 

Dupri  V.  Swafford,  222. 

5.  Where  it  was  pleaded  that  an  injunction  ougtit  to  be  dissolved, 
because  the  party  applying  for  it  as  tutrix  set  forth  in  her  petition 
grouudrt  which  could  have  been  urged  in  the  defense  to  a  petitory 
action  against  her  individually:    Held — That  the  plea  is  not  valid. 

Ibid. 

6.  On  the  plea  that  a  tutrix  can  not  authorize  another  person  to  bind 
the  minors  on  an  injunction  bond:  Held — That  it  is  the  duty  of  a 
tutrix  to  protect  the  riglitrt  of  her  wards,  and  if,  in  the  accomplish- 
ment  of  that  duty,  it  becomes  necessary  to  execute  a  judicial  bond, 

she  has  tlie  right  to  do  so.  Ibid, 

7.  The  purchaser  ot  mortgaged  property  with  the  pact  de  non  alien- 
ando,  occupies  no  better  position  than  the  mortgageor,  and  can 
not  iujoin  the  executory  proceedings,  or  set  up  an^  detente  which 
the  latter  could  not.  Lee  v.  Packard  et  al.,  !^7. 

8.  The  plaintifiE  had  no  right  to  use  the  remedy  of  injunction  iu  con- 
nection with  his  devolutive  appeal,  tor  the  purpose  of  gaining  the 
advantage  of  a  suspensive  appeal.  There  is  neither  law  nor 
precedent  for  it.  Naughion  v.  IHukgrave^  538. 

9.  A  district  judge  can  not  revise  his  decrees,  by  an  injunction,  on 
the  ground  of  the  insufficiency  oi  proof.  A  new  trial  and  an 
action  ot  nullity  are  the  only  modes  by  which  he  can  revise  his 
judgments.  Ibid, 

10.  After  an  execution  is  injoined  and  a  suspensive  appeal  taken  from 
the  judgment  dissolving  the  injunction,  the  court  is  without  power 
to  order  the  sale  of  any  part  of  the  property  under  seizuie  and 
the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the 
appeal. 

iSiaie  ex  rel,  Mahan  v.  Judge  of  Fifth  District  Court j  parish  of 
Orleans,  666. 
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11.  The  injunction  bond  is  presumed  to  be  ample  protection  to  the 
plaintiff  in  execution,  and  until  the  injunction  is  finally  determined, 
all  proceedings  in  the  case  are  suspended,  except  in  regard  to  the 
appeal  bond.  Ibid. 

12.  While  it  is  a  general  rule  that  petitions  in  injunction  suits  are  not 
allowed  to  be  amended,  still  when  events  have  occurred  since  the 
institution  of  the  suit,  which  would  warrant  a  new  injunction, 
there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  sup- 
plemental petition.  Howard  et  al.  v.  Simmons  et  al,,  668. 

13.  Courts  abhor  a  multiplicity  of  suits,  and  they  will  not  dissolve  an 
injunction  when  it  is  apparent  from  the  record  that  the  party 
would  be  entitled  to  another.  Ihid, 

JUDGMENT. 

1.  It  was  immaterial  at  whose  instance  the  judgment  was  signed. 
The  law  requires  the  judge  to  sign  all  definitive  judgments. 

State  V.  Wharton  ei  al.,  2. 

2.  Wben  by  the  terms  and  conditions  of  a  lease  two  lessees  are  bound 
in  solidOf  a  judgment  trom  the  court  a  qua  against  them  jointly 
will  be  set  aside,  and  if  the  judgment  against  one  of  the  parties 
to  the  lease  never  had  any  legal  force,  it  remains  in  full  force 
against  the  other. 

Mouesier  and  Ovurcelle  v.  Chistine  and  Sauvinet,  36. 

3.  It  can  not  be  contended  on  the  part  of  defendant  that,  inasmuch 
as  when  the  judgment  was  rendered  and  notice  thereof  served  at 
her  domicile,  she  was  absent  or  liad  gone  out  of  the  parish,  it  was 
necessary  to  appoint  an  attorney  upon  whom  service  of  the  notioe 
ot  judgment  shoulu  have  been  made.      Holbrook  v.  Bronson,  51. 

4.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  mother  of  minors  their  natural  tutrix  were  not  absolute  nuUi- 
ties,  and  can  net  be  attacked  collaterally.  Where  a  divorced  wife 
marries  again,  and  after  the  death  of  her  first  husband  claims  to 
exercise  her  rights  ot  tutorship  by  nature  over  the  issue  of  her 
first  marriage:  Held — That  the  forfeiture  announced  in  article 
254  of  the  Revised  Code  has  no  application  to  her  case. 

SuecuBion  of  Finniger,  53. 

5.  Where  the  claim  by  plaintiffs  was  to  be  reimbursed  their  own 
money,  that  was  appropriated  to  the  payment  of  a  judgment  for 
which  the  owners  of  a  certain  piece  of  property  were  liable,  and 
which  was  rendered  contradictorily  with  them :  Held — That  the 
payment  of  that  judgment  carried  with  it  a  legal  subrogation  of 
the  plaintiffs  to  that  judgment. 

Mississippi  and  Mexican  Gulf  SiMp  Canal  Co.  y.  Noyes  ei  al.,  62. 

6.  Wiiere  the  demand  was  for  the  return  and  annulment  of  three 
hundred  bonds  alleged  to  have  been  issued  after  default,  on  ita 
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being  proved  that  no  sucli  bonds  were  issued,  a  final  judgmenjk 
will  be  given,  as  insi^ted  on  by  defendnntp,  instead  of  one  of  non- 
suit.       State  V,  I^orth  Louisiana  and  lexas  Bailroad  Company^  65. 

7.  Where,  in  a  judgment,  tlie  court  that  rendere<l  it  carefully  guarded 
against  any  inierence  being  drawn  that  the  decree  should  not  be 
open  to  attack  by  a  diiect  action  in  the  name  of  interested  third 
parties,  the  plea  of  res  judicata  does  not  lie. 

Fuentes  v.  Gaiues,  85. 

8.  An  6fljj}arfc  order  admitting  a  will  to  probate  is  not  a  judgment 
binding  upon  those  wlio  are  not  parties  to  the  proceeding.  The- 
ex  parte  order  for  the  recording  and  execution  of  the  will  is  a  pre- 
liminary proceeding  for  the  administration  of  an  estate,  if  not  a 
final  judgment  wliich  concludes  every  one.  It  is  a  mere  license  U^ 
authorize  the  executor  or  heir  to  carry  out  the  provisions  of  th^ 
testament;  and  the  verity  and  validity  of  the  will  must  be  estab- 
lished whenever  questi(»ned  by  third  persons  from  whom  property 
is  judicially  demanded  under  the  will.  Ihid. 

9.  Article  613  of  the  Code  ot  Practice,  concerning  prescription,  clearly 
refers  to  b,  judgment  in  a  contested  suit^  but  which  has  been  obtaiued 
through  fraud,  or  because  the  defendant  had  lo^t  the  receipt  given 
by  the  plaintiff.  Article  1994  Civil  Code  applies  to  acts  made  in 
fraud  of  creditors.  ^bSd. 

10.  The  title  to  property  can  not  be  attacked  collaterally,  and  where 
a  judgment  creditor  seizes  property  as  belonging  to  his  judgment 
debtor,  but  the  title  to  which  stands  in  the  name  of  another,  hfr 
assumes  the  burden  of  showing  simulation. 

Fierce  v.  Clarh  and  Sheriff,  111. 

11.  A  judgment  of  nonsuit  based  upon  the  mere  laihire  of  a  plaintiff  to 
appear,  can  not  be  regardid  as  a  voluntary  abandon nieut  of  the 
claim.     The  suit  was  sufficient  to  interrupt  prescription. 

Locke  V.  Barrow f  118. 

12.  Where  the  suit  was  on  promissory  notes  given  as  premiums  on; 
policies  of  insurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  the  policies,  if  issued,  wei'e 
not  in  accordance  with  the  instructions  Irom  the  party  intending 
to  be  insured  to  the  agents  of  said  couipany,  and  did  not  cover  the 
rie^ks  stipulated  in  the  apilication;  and  where  the  i>sue. was  that 
the  policies  never  were  issued  and  delivered  to  the  applicant,  the 
proofs,  which  should  be  in  the  possesvsion  of  the  plaintiff,  not  being 
found  in  the  record,  there  will  be  a  jud;>nient  ot  nonsuit. 

hureka  Insurance  Company  v.  Tohin  et  al,^  121. 

13.  Where  a  judgment  by  default  was  entered  be. ore  the  delay  required 
by  law  had  expired,  it  will  not  be  maintained  as  valid  on  the 
ground  that  it  was  not  made  final  until  alter  the  usual  delays  and 
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that  the  del'endaut,  having  thereby  suffered  do  injury,  can  not 
coraphitn.  Hart  &  Co,  v.  Nixon  <&  Co,,  136. 

"^^  14.  There  ia  no  diflPerence  between  entering  a  default  a  day  too  soon 
and  confirming  a  default  a  day  too  soon.  One  delay  is  as  im^era- 
'tive  as  the  other,  IHd, 

15.  There  is  no  issue  joined  when  the  judgmiBnt  by  default  has  been 
improperly  entered,  and  the  judgment  in  confirmation  has  nothing 
to  rest  upon.  Ibid, 

16.  Where  it  was  contended  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and  in 
one  judgment  the  revival  of  said  judgments  being  decreed :  Held — 
That  the  prescription  of  the  judgments  was  properly  interrupted, 
because  citation  was  served  personally  within  ten  years.  Whether 
the  application  was  made  in  oue  petition  or  two  is  immaceiial. 
The  decree  of  revival  for  both  judgments  was  rendered  contra- 
dictorily with  the  defendant,  who  was  personally  cited  within  ten 
years.  Tliere  is  no  law  requiring  this  decree  arresting  prescrip- 
tion to  be  registered.  Carrol,  Hoy  dt  Co.  Scip  etal.,  141. 

17.  A  jn<igraent  by  default,  to  become  executory,  must  be  notified  to 
the  defendant,  and  the  delays  from  which  the  right  to  appeal  begin 
to  run  must  date  from  the  day  on  whicli  the  defeadant  was  notified 
of  the  judgmetit.  Taylors,  Woodward  et  al,2\2. 

18.  It  is  the  settled  jurisprudence  of  this  court  that  there  is  no  authority 
for  rendering  a  judgment  against  the  defendant  in  a  suit  on  a 
][>T0mis80ry  note  given  for  the  purctiase  of  a  slave,  guaranteed  to 
^e  such  for  life,  but  subsequently  set  free  by  the  Government  of 
the  United  States.  Bruin  v.  Saaser,  224. 

T9.  Where  a  rule  was  taken  on  the  holder  of  a  judicial  mortgage  and 
on  the  recorder  of  mortgages  to  show  cause  why  said  juclicial 
n^ortgage  should  not  be  canceled  and  era^d,  on  the  ground  that 
the  notes  on  which  the  judgment  was  founded  were  given  in  part 
payment  of  the  price  of  a  slave:  Held — That  the  judgment  was 
ab  initio  void.  The  court  was  without  power  to  render  it,  the 
notes  were  illegal  and  invalid,  and  the  judgment  in  which  they 
merge<!  neces^sanly  so  likewise.        . 

Consolidated  Association  of  Planters  of  Louisiana  v.  Blanc,  226, 

20,  The  return  of  the  service  of  judgment  bj'  the  sheriflP  wa"*  not 
vitiated  by  his  calling  it  in  said  return  a  writ  of  judgment,  nor 
was  it  indispensably  necessary  that  the  copy  of  the  judgment 
should  have  contained  the  signature  of  the  judge;  nor  was  it 
sacramental  that  the  clerk  should  have  mentioned  that  the  judge 
had  signed  tlie  judgment.  All  that  was  required  was  notice  of 
the  judgment,  and  the  certificate  of  the  clerk  that  the  judgment 
was  rendered  was  sufficient. 
City  of  New  Orleans  v.  Crescent  Mutual  Insurance  Company,  390. 
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21.  Where  the  plaintiff  was  not  a  party  to  any  of  the  judgments  com- 
plained of|  and  this  is  the  first  suit  he  has  brought  to  have  them 
annulled  and  to  get  the  relief  he  prays  for,  an  exception  founded 
on  the  plea  of  res  judicaia  is  inapplicable. 

Suceesawn  of  Milton  Taylor,  446. 

22.  A  party  acquiescing  in  and  voluntarily  discharging  a  judgment 
before  appealing,  can  not  recover  the  amount  paid  in  satisfaction 
tliereof.  Winston  v.  Nunez^  476. 

23.  It  is  no  ground  to  reverse  a  jadgraent,  if  correct,  because  the 
judge  a  quo  gave  wrong  reasons,  or  because  tlie  decree  does  not 
conform  to  the  reasons  given  by  him.        Seybum  v.  Dayria,  483. 

24.  Where  a  judgment  was  rendered  for  more  than  the  petition 
claimed,  the  remittitur  should  have  been  entered  before  the  judg- 
ment was  signed,  and  should  have  appeared  in  the  transcript. 

Gantt  V.  Eaton  et  al.,  307. 

25.  A  judgment  can,  qf  course,  be  enforced  pending  a  devolutive 
appeal,  and  the  reversal  of  the  judgment  in  no  manner  impairs  a 
sale  made  under  the  execution,  but  the  right  of  the  successful 
appellant  is  against  the  proceeds.  Mc  Waters  v.  Smith,  515. 

26.  If  a  sale  shotild  take  place  pending  a  devolutive  appeal,  and  said 
appeal  be  taken  within  twelve  months,  it  is  considered  pending 
from  the  time  when  the  judgment  was  rendered.  The  judgment 
can  not  have  effect  on  the  thing  sold,  but  operates  on  the  proceeds^ 
The  plaintiff  is  entitled  to  the  amount  of  the  difference  between 
the  proceeds  of  the  sale  of  her  property  pending  the  appeal  and 
the  amount  of  the  final  judgment  obtained.  Ibid, 

27.  Where  in  an  action  to  annul  a  judgment  obtained  by  defendant 
against  the  plaintiff  on  a  promissory  note,  which  judgment  was 
affirmed  on  appeal  to  this  court  in  1869,  it  appears  that  the  con- 
sideration of  the  note  was  the  price  of  a  slave  purchased  on  the 
tenth  of  October,  1861,  this  is  sufficient  ground  for  setting  aside* 
the  judgment  which  is  sought  to  be  aunulled. 

Lindstrum  v.  Ewing,  5201. 

528.  Judgment  was  rendered  in  this  case  on  the  fifteenth  of  January, 
1861,  decreeing  that  the  defendant  deliver  up  a  slave  to  be  sold  in 
satisfaction  of  the  plaintifiPs  claim,  $821,  with  interest,  or  in 
default  thereof  to  pay  the  said  sum  and  interest.  It  is  clear  that 
there  can  be  no  recovery  in  this  case,  the  plaintiff  having  set  out 
by  endeavoring  to  enforce  a  m  »rt gage  against  a  slave  who  has  since- 
become  free.  The  parties  called  in  warranty  to  make  good  the? 
title  to  the  slave  are  no  longer  bound.       Dejean  v.  Amaud,  521. 

29.  The  verdict  and  judgment  in  favor  of  defendant  is  erroneous,. 
The  plaintiff  having  tailed  to  make  out  his  suit,  the  evidence  only" 
justified  a  nonsuit.  Grevenberg  v.  Borel,  530. 
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90.  A  jadgmeDt  ordering  the  sale  of  gaccesRion  property  to  pay  an 
unliquidated  claim  against  the  heirs,  is  a  mere  nnllity. 

Miguez  v.  Delahoussaye,  531 . 

31.  A  jufigment  ordering  the  partition  of  succession  property  is  invalid 
when  one  of  the  heirs  has  not  been  a  party  to  the  suit.         Jbid. 

32.  A  party  has  no  right  to  demand  the  nullity  of  a  judgment  rend- 
ered against  him,  because  the  attorney  who  acted  on  his  behalf 
was  without  authority,  after  permitting  that  attorney  to  continue 
the  litigation,  and  after  taking  the  chances  of  a  favorable  jndgraent 
in  this  court.  Willis  v.  WansUy,  588. 

33.  Act  No.  95,  approved  March  8,  1860,  was  passed,  as  its  title 
announces,  to  carry  into  effect  article  123  of  the  State  constitution 
of  1 868.  The  judgment  which,  in  this  iustauce,  is  the  act  of  adju- 
dication, stipulating  the  amount  of  the  property  held  in  common 
witli  a  minor  and  adjudicated  to  her  mother,  was  duly  recorded  in 
the  book  of  mortgages,  and  was  a  compliance  with  the  said  law. 

Winter  v.  Tounoir  et  ah,  611. 

34.  The  prescription  of  ten  years  set  up  by  defendants  does  not  apply 
to  said  judgment  of  adjudication.  The  judgment  is  not  and  was 
never  intended  by  the  law  to  be  a  jadgmeuc  for  money  ngainst  the 
natural  tutrix^  upon  which  execution  could  issue  in  favor  of  the 
minor.  Ibid. 

35.  The  amount,  however,  of  plaintiff's  claim,  so  far  as  secured  by 
mortgage,  must  be  reduced,  as  it  is  shown  that  a  portion  of  it  was 
for  the  price  of  slaves  adjudicated  with  lands.  It  was  a  sale,  the 
price  of  which  is  still  unpaid.  The  question  has  already  been 
settled  by  this  court,  and  is  now  junsprndence.  Ibid, 

36.  Wliere  certain  funds  belonging  to  A  were  sequestered  in  the  hands 
of  B,  his  agent,  at  the  suit  of  C,  and  said  funds  were  paid  to  C,  by 
virtue  of  a  judgment  which  was  not  appealed  from :  Held — That 
the  payment  was  good  against  A,  who  could  not  recover  the 
amount  from  B,  on  the  plea  that  he  was  not  cited,  and  therefore 
was  not  bound  by  the  judgment,  because  it  was  proved  that  he 
had  ample  notice  and  knowledge  of  the  proceedings.  He  needed 
not  the  permission  of  B,  his  agent,  and  the  garnishee  in  the  suit^ 
to  appear  in  said  suit,  and  could  have  appealed  from  the  judgment,' 
had  he  seen  fit  to  do  so.  Under  the  circumstances  of  the  case,  as 
they  appear  in  the  record,  B  can  not  be  forced  to  pay  to  A  what 
he  was  compelled  to  pay  to  A's  creditors  by  a  court  of  competent 
jurisdiction.  Ouidry  v.  Jeanneavd^  634. 

37.  Judgment  dissolving  an  injunction  against  an  order  of  seizure  and 
sale  without  damages  is  simply  a  judgment  of  nonsuit,  and  seems 
naturally  to  blend  itself  with  that  ordering  tiie  sale;  or,  in  other 
terms,  it  is  in  substance  a  repetition  of  the  order  first  granted. 

State  exrel,  Eichardaon  v.  Judge  Fourteenth  Judicial  District  Courtf  653. 
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1.  The  Grovemor  is  not  vested  with  the  extraordinary  diacretiooto 
determine  who  are  the  returning  officers  nnder  the  law. 

State  V.  Wharton  et  fll.,  2. 

2.  The  Governor  is  not  vested  by  the  act  of  1872  with  aathoritjto 
appoint  the  officers  of  the  returning  board  of  election.         Ihid. 

3.  Tho  Governor  was  wholly  without  legal  right  to  suspend  or  re- 
move the  S(  cretary  of  State  de  facto f  recognized  as  such  bv  a  o»mrt 
of  competent  jurisdiction  and  by  himself.  Ihid. 

4.  The  extrusion  and  exclusion  of  Bovee,  the  Secretary  of  State  de 
jfire^  from  said  office  by  the  Governor,  did  not  and  could  not  vest  is 
the  Governor  the  control  of  the  office  with  the  right  to  put  io  and 
pat  out.  the  occupants  thereof  at  his  pleasure.  There  was  bo 
vacancy  in  the  office  oi  the  Secretary  ol  State,  Bovee,  tlielDCnmbeot 
dejure,  who  was  only  excluded  or  suspended,  and  whoae  office  wu 
in  the  meanwhile  filled  by  Herron,  the  Secretary  of  State  defacU; 
and  yet  Wharton  was  appointed  Secretary  of  State  without  refer- 
ence to  any  removal  or  vacancy.  The  commission  is  without 
effect.  Hid. 

5.  The  gprant  of  power  to  the  Executive  to  remove  an  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  Executive  discretion  eaa 
not  be  controlled  in  its  exercise  by  any  other  branch  of  the  goven- 
ment.  State  v.  Doherty^  119. 

6.  It  does  not  follow  that,  because  the  State  has  appealed  through 
the  Attorney  General,  she  can  not  appeal  through  the  €k>venioraB 
well.  He  clearly  has  the  right  to  appeal  on  behalf  of  the  State, 
and  this  right  can  not  be  taken  away  from  him,  simply  becaaie 
another  officer  of  the  government  has  been  before  him,  when  he 
takes  the  appeal  within  the  delays  required  by  law.  In  this  ease 
the  appeal  was  taken  in  ample  time. 

Stat^  ex  rel.  Strauss  v.  Duhuelei,  161. 

7.  It  is  not  legally  correct  to  say  that  no  person  is  authorized  to 
appeal  on  behalf  of  the  State,  except  in  eases  where  the  Attoroej 
General  is  unable  or  unwilling  to  act.  The  prohibitioQ  is  limited 
to  the  employment  of  counsel  other  than  the  Attorney  General  bj 
the  Treasurer  and  Auditor,  and  does  not  exclude  the  Governor 
from  doing  so.  Ibid. 

8.  Tlie  constitution  authorizes  the  Governor  to  convene  the  Legiglv 
ture  on  extraordinary  occasions.  There  is  no  reason,  therefore,  to 
maintain  that  article  61  of  that  instrument  refcr<i  only  to  the 
regular  or  annual  sessions  of  the  General  Assembly  in  relation  to 
exec u tire  appointments.       State  ex  rel.  Morgan  v.  Kennard,  238. 

9.  The  Warmoth  commissions  that  were  issued  before  the  general 
election  returns  were  reported  and  promulgated  by  the  returoing 
officers  of  the  State,  are  null  and  void.  Kemp  v.  Ellis,  253. 
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10.  A  commission  issued  by  the  Governor  must  be  recognized  as 
Laving  legal  force,  when  it  bears  prima  facie  evidence  of  genuine- 
ness and  validity,  and  nothing  to  the  contrary  is  shown.       Ibid. 

11.  This  court  will  take  judicial  cognizance  of  the  fact  that  on  the 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  commis- 
sion to  Knoblock,  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therefore  that  the  issuing  of  the  commission 
was  a  nullity.  Collin  v.  Knohloch,  563. 

12.  For  certain  reasons  expressed  in  the  statute  of  1871,  p.  126  of  acts 
of  1871,  prescribing  the  duties  of  tax  collectors,  the  Governor  is 
authorized  to  remove  a  tax  collector  from  office.  The  relator  in 
this  case  having  a  commission  bearing  date  a  month  later  than  the 
commission  of  Yoist,  the  presumption  is  that  the  Governor  had 
cause  for  removal  of  the  latter,  which  was  effected  by  the  appoint- 
ment of  Dayries.  State  ex  rel.  Dayries  v.  Toiet^  396. 

13.  The  Attorney  General  having  neglected  or  declined  to  take  an 
appeal,  after  having  intervened  and  gone  into  the  defense  of  the 
case,  adopting  the  defense  made  by  the  Auditor  and  snperadJing 
grave  objections  to  the  relator's  claim,  it  became  the  duty  of  the 
Governor,  under  this  condition  of  aff  lirs,  to  take,  in  the  interest 
of  the  State,  the  appeal  which  he  did. 

8tate  ex  rel.  Livingston  v.  Oraham^  629. 

GOVERNMENT  OF  THE  UNITED  STATES,  ITS  WAR  POWERS- 
See  Courts,  No.  19  to  23 — Mechanics  and  Traders*  Bank  v.  Unio» 
Bank,  387. 
GARNISHEE. 

1.  The  garnishee  is  a  stakeholder,  and  on  his  answers  the  judgment 
should  be  for  or  against  him.  He  has  no  interest  in  the  contest 
between  the  creditor  and  debtor.  But  where  the  object  of  a 
motion  to  strike  out  part  of  the  answers  of  the  garnishee  and  of 
the  traverse  of  the  answers,  is  to  attack  the  settlement  made  be- 
tween the  garnishee  and  the  judgment  debtor,  the  garnishee  must 
be  permitted  to  explain  that  he  holds  the  thing  attempted  to  be 
seized,  by  virtue  of  a  title  acquired  by  a  settlement  between  him- 
self and  his  debtor.  The  plaintiff  can  not  be  allowed  to  change 
his  garnishment  process  into  a  revocatory  action.  His  remedy  is 
.  by  a  direct  action.  The  garuishee  can  not  be  divested  of  his  pos- 
session and  alleged  ownership  through  any  process  which  would 
deprive  him  of  explanations  and  defenses  allowable  in  a  direct 
action  by  the  judgment  debtor  to  recover  his  property. 

Hodges  v.  Graham,  Hodges  dc  Co.,  365. 
HOMESTEAD. 

1.   The  benefit  of  the  homestead  act  can  be  pleaded  in  bar  of  the  fore- 
closure of  a  conventional  mortgage  given  on  the  homestead  sub- 


736  INDEX. 


HOMESTEAD— Continued. 

sequent  to  the  enactment  of  the  law.  It  can  not  be  rightfully  eon- 
. tended  that,'in  consenting  to  the  mortgage,  the  plaintiff  in  iigono- 
tion  waived  the  benefit  of  this  exemption,  and  that  it  amounted 
to  a  renunciation  of  the  right.  No  one  is  presumed  to  waive  a 
legal  right,  and  every  contract  is  supposed  to  be  made  in  reference 
td  the  law  that  governs  it.  In  this  case  there  was  no  expi^ss  re- 
nunciation or  waiver.  Leblane  v.  8t,  Germain^  liS89. 
2.  Where  a  widow,  in  necessitous  circumstances,  opposes  the  admin- 
istrator's account  of  a  deceased  husband's  estate,  claiming  that  she 
is  entitled  to  one  thousand  dollars  under  the  homestead  act,  and  it 
appears  that  the  children  own  more  than  one  thousand  dollars  in 
their  own  right,  the  widow  does  not  come  within  the  proviaions  of 
the  statute.                                           Suoceasuya  of  Melan^an^  535. 

See  Laws,  No.  9— Jft/Zg  v.  Sheriff  of  East  Feliciana  ei  al^  142. 
No.  IS-^Bobert  v.  Coco,  199. 
HEIRS. 

See  Succession,  Executor  and  Administbator. 
HUSBAND  AND  WIPE. 

See  Marriage. 

See  Comhunitt. 
INSURANCE. 

1.  A  river  policy  of  insurance.  No.  208,  was  executed  in  favor  of  A 
on  the  first  oi  February,  1867,  according  to  all  the  forms  piesciilMd 
by  the  charter  and  by-laws  of  the  company.  The  insurance  was 
'*  on  account  of  whom  it  may  concern,  on  such  property  lost  or 
not  lost,  and  in  such  sums,  to  and  from  such  ports  or  places,  and 
by  such  good  and  seaworthy  steamboats  or  other  river  craft  as 
may  be  approved  by  the  company  and  entered  in  the  book  attached 
to  the  policy  j  it  being  expressly  understood  and  agreed  that  no 
risk  under  this  insurance  is  or  shall  be  binding  unless  so  approved 
and  entered."  Subsequently,  on  the  fourth  of  same  month,  A, 
under  the  open  river  policy  No.  208,  made  a  special  application, 
which  was  accepted,  to  have  all  the  merchandise  shipped  to  him 
on  the  Ohio  and  Mississippi  rivers  and  their  navigable  tributaries, 
covered  without  being  entered  in  the  book  attached  to  the  policy, 
the  risk  on  any  one  boat  being  limited  to  $5000,  and  he  binding 
himself  to  report  the  shipment  as  soon  as  notice  thereof  was  re- 
ceived by  bill  of  lading  or  otherwise.  On  the  ninth  of  April,  A 
had  an  entry  made  in  the  book  attached  to  his  policy  by  which 
merchandise  shipped  to  him  from  Montgomery  on  the  Alabama 
river  was  covered.  The  merchandise  had  been  burned  on  the 
seventh  of  same  month,  but  A  had  no  knowledge  of  the  fkct  at 
t^  time  of  the  entry :  Held — That  the  entry  was  regularly  made 
And  within  the  terms  of  the  open  policy ;  that  said  policy  a«ihor- 
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ized  the  risk  from  the  port  of  Montgomery,  on  the  Alabama  river; 
and  that  the  special  application  was  an  additional  agreement  con- 
taining certain  stipulations,  none  of  which  modified  the  open 
policy  so  as  to  limit  the  risks  to  the  Ohio  and  Mississippi  riyers 
and  their  navigable  tributaries. 

Marx  V.  National  Marine  Fire  and  Insurance  Company,  39. 

2.  Wliere  the  stipulation  is  that  the  property  to  be  insured  shall  be 
covered,  lost  or  not  lost,  and  no  fraud  has  been  established  against 
the  insured,  tlie  contract  of  insurance  becomes  operative  and  cov- 
ers the  property  whetlier  lost  or  not  lost  at  the  time  of  tlie  entry. 

Ihid. 

3.  Wheie  the  suit  was  on  promissory  notes  given  ns  premiums  on 
policit'S  of  insurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  ttie  policies,  if  issued,  were 
not  in  accordance  with  the  instructions  from  the  party  intending, 
to  be  insured  to  tlie  agents  of  said  company,  and  did  not  cover 
the  risks  stipulated  in  the  application ;  and  where  the  issue  was 
that  the  policies  never  were  issued  and  delivered  to  the  applicant, 
the  proofs,  which  should  be  in  the  possession  of  the  plaintiff,  not 
being  found  in  the  record,  there  will  be  a  judgment  ot  nonsait. 

Eureka  Isurance  Company  v.  Tohin  ei  al.,  121.' 

4.  Where  an  insurance  company  notified  the  insured  that  a  forfeitare 
would  not  be  claimed  for  non-payment  of  assessments,  till  thirty 
days  after  the  publication  of  a  notice  of  the  call,  for  eight  oon-^ 
seentive  days,  the  said  company  should  have  made  tlie  publication 
and  givoD  the  delay,  because  the  insared  had  the  right  to  expect 
it,  and  is  presumed  to  have  acted  npon  it. 

HizpaMck  V.  Mutual  Insurance  and  Benevolent  Life  AssodaUon 
of  Louisiana,  44  \. 

5.  As  the  forfeiture  of  legal  rights  is  not  favored  by  the  courts,  the 
terms  or  conditions  upon  which  a  forfeiture  shalf  happen  must  be 
strictly  complied  with.  Ihid. 

J^EE  Shipping,  No.  1 — Hanan  dt  Bichards  v.  Bowles,  453. 
INDICTMENT. 

See  Ckiminal  Law  and  Practice. 
INJUNCTION. 

1.  A  mortgage  creditor  has  no  right  to  injoin  the  sate  of  his  debtor's 
property  for  want  of  notice  of  the  application  for  the  order,  when 
the  sale  was  ordered  to  pay  creilitors  having  a  higher  rank,  or  a 
preference  over  him.  Wells  v.  Wells,  194, 

2.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference,  intervened,  and  jo  ning  in  the  defense  made  by  the 
executor  of  an  estate  against  the  iujum'tion  issued  at  the  prayer  of 
a  creditor  of  an  inferior  rank,  asked  that  the  judgment  be  so 
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amended  as  to  allow  them  twenty  per  cent,  damages  on  their 
claims:  Held — That  they  were  not  entitled  to  any  increase  of  tlie 
amounts  allowed  them  respectively  on  the  ez(  cator'a  tableaa.  No 
act  of  one  creditor,  however  illegal,  can  be  the  basis  for  enlarging 
the  claims  of  other  creditors  against  the  common  debtor,  the 
saccessioD.  But  the  plaintiff  who,  by  injoining,  has  illegally 
obstructed  the  sale  provoked  by  the  executor,  is  liable  to  the 
succession  for  damages,  and  the  prayer  of  the  execator  for  an 
amendment  of  the  judgment  should  be  granted.  lUd. 

3.  The  impracticability  of  the  proceeding  prescribed  by  law  and  the 
imposing  of  the  cost  thereof  upon  the  purchaser  of  lands  sold  for 
taxes,  aie  not  good  grounds  for  an  injunction  on  the  part  of  the  tax- 
payer. The  consequences  referred  to  will  rest  with  the  State  and 
the  purchaser.  Gay  v.  Heheri,  196. 

4.  An  iuj unction  will  not  be  set  aside  for  irregular! iies  when  it 
appears  from  the  face  of  the  papers  that  another  would  be  issued. 

DvprS  V.  Swafford,  2.22. 

5.  Where  it  was  pleaded  that  an  injunction  ought  to  be  dissolved, 
because  the  party  applying  for  it  as  tutrix  set  forth  in  her  petitioa 
grounds  which  could  have  been  urged  in  the  defense  to  a  petitory 
action  against  her  individually:    Held — That  the  plea  is  not  valid. 

Ibid, 

6.  On  the  plea  that  a  tutrix  can  not  authorize  another  person  to  bind 
the  minors  on  an  injunction  bond :  Held — That  it  is  the  duty  of  s 
tutrix  to  protect  the  rightA  of  her  wards,  and  if,  in  the  accomplish- 
ment  of  that  duty,  it  becomes  necessary  to  execute  a  judicial  bond, 
she  has  the  right  to  do  so.  Ibid, 

7.  The  purchaser  of  mortgaged  property  with  the  pact  de  nan  aUen- 
ando,  occupies  no  better  position  than  the  mortgageor,  and  can 
not  iujoin  the  executory  proceedings,  or  set  up  an^^  defense  which 
the  latter  could  not.  Lee  v.  Packard  et  oZ.,  ^7. 

8.  The  plaintiff  had  no  right  to  use  the  remedy  of  injunction  iu  con- 
nection with  his  devolutive  appeal,  for  the  purpose  of  gaining  the 
advautage  of  a  suspensive  appeal.  There  is  neither  law  nor 
precedent  for  it.  Naughion  v.  Binkgrave,  538. 

9.  A  district  judge  can  not  revise  his  decrees,  by  an  iuj  unction,  on 
the  ground  of  the  insufficiency  of  proof.  A  new  trial  and  an 
action  of  nullity  are  the  only  modes  by  which  he  can  revise  his 
judgments.  Ibid, 

10.  After  an  execution  is  injoined  and  a  suspensive  appeal  taken  from 
the  judgment  dissolving  the  injunction,  the  court  is  without  power 
to  order  the  sale  of  any  part  of  the  property  under  seizuie  and 
the  proceeds  to  remain  in  the  hands  of  the  sheriff  pending  the 
appeal. 

ISiate  ex  rel,  Mahan  v.  Judge  of  Fifth  Distriot  Court,  parish  of 
Orleans,  666. 
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11.  The  injuDctioD  bond  is  presumed  to  be  ample  protection  to  the 
plaintiff  in  execution,  and  until  the  injunction  is  finally  determined, 
all  proceedings  in  the  case  are  suspended,  except  in  regard  to  the 
appeal  bond.  Ibid. 

12.  While  it  is  a  general  rule  that  petitions  in  injunction  suits  are  not 
allowed  to  be  amended,  still  when  events  have  occurred  since  the 
institution  of  the  suit,  which  would  warrant  a  new  injunction, 
there  can  be  no  good  reason  to  refuse  them  to  be  stated  in  a  sup- 
plemental petition.  Howard  et  al.  v.  8imman8  etal,,  668. 

13.  Coarts  abhor  a  multiplicity  of  suits,  and  they  will  not  dissolve  an 
injunction  when  it  is  apparent  from  the  record  that  the  party 
would  be  entitled  to  another.  Ihid. 

JUDGMENT. 

1.  It  was  immaterial  at  whose  instance  the  judgment  was  signed. 
The  law  requires  the  judge  to  sign  all  definitive  judgments. 

State  y,  Wharton  ei  al.,  2. 

2.  When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  bound 
in  solido,  a  judgment  irom  the  court  a  qua  against  them  jointly 
will  be  set  aside,  and  if  the  judgment  against  one  of  the  parties 
to  the  lease  never  had  any  legal  force,  it  remains  in  full  force 
against  the  other. 

MauBsier  and  Ovurcelle  v.  Chistine  and  SoMvinetf  36. 

3.  It  can  not  be  contended  on  the  part  of  defendant  that,  inasmuch 
as  when  the  judgment  was  rendered  and  notice  thereof  served  at 
her  domicile,  she  was  absent  or  had  gone  out  of  the  parish,  it  was 
necessary  to  appoint  an  attorney  upon  whom  service  of  the  notioe 
ot  judgment  slioulu  have  been  made.      Holhrooh  v.  Bronaon,  51. 

4.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  mother  of  minors  their  natural  tutrix  were  not  absolute  nuUi- 
ties,  and  can  net  be  attacked  collaterally.  Where  a  divorced  wife 
marries  again,  and  after  the  death  of  iier  first  husband  claims  to 
exercise  her  riglits  ot  tutorship  by  nature  over  the  issue  of  her 
first  marriage:  Held — That  the  forfeiture  announced  in  artide 
254  ot  the  Revised  Code  has  no  application  to  her  case. 

Succession  of  Pinniger,  53. 

5.  Where  the  claim  by  plaintiffs  was  to  be  reimbursed  their  own 
money,  that  was  appropriated  to  the  payment  of  a  judgment  for 
which  the  owners  of  a  certain  piece  of  property  were  liable,  and 
which  was  rendered  contradictorily  with  them :  Held — That  the 
payment  of  that  judgment  carried  with  it  a  legal  subrogation  of 
the  plaintiffs  to  that  judgment. 

Mississippi  and  Mexican  Gulf  Ship  Canal  Co.  y.  Noyes  ei  al,^  62. 

6.  Where  the  demand  was  for  the  return  and  annulment  of  three 
hundred  bonds  alleged  to  have  been  issued  after  default,  on  ita 
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being  proved  that  do  sucli  bonds  were  issued,  a  final  jadgmen^ 
will  be  given,  as  insihted  on  by  deiendjintp,  instead  of  one  of  non- 
suit.       State  V.  North  Louisiana  and  Texas  Bailroad  Company^  65. 

7.  Where,  in  a  judgment,  tlie  cnurt  that  rendered  it  carefully  guarded 
against  any  inierence  being  drawn  that  the  decree  should  not  be 
open  to  attack  by  a  direct  action  in  the  name  of  interested  third 
parties,  the  plea  of  res  judicata  does  not  lie. 

Fuentes  v.  Gaihes^  85. 

8.  An  ear  j}aWe  order  admitting  a  will  to  probate  is  not  a  judgment 
binding  upon  those  wlio  are  not  parties  to  the  proceeding.  The 
ex  parte  order  for  the  recording  and  execution  of  the  will  ia  a  pre- 
liminary proceeding  for  the  administration  of  an  est^ite,  if  not  a 
final  judgment  which  concludes  every  one.  It  is  a  mere  license  t» 
authorize  the  executor  or  heir  to  carry  out  the  provisiona  of  ih^ 
testament;  and  the  verity  and  valitlity  of  the  will  must  be  estab- 
lished whenever  questioned  by  third  persons  from  whom  property 
is  judicially  demanded  under  the  will.  Ibid, 

9.  Article  613  of  the  Code  ot  Practice,  concerning  prescription,  clearly 
refers  to  2^  judgment  in  a  contested  suit,  but  which  has  been  obtained 
through  fraud,  or  because  the  defendant  had  lo>t  the  receipt  given 
by  the  plaintiff.  Article  1994  Civil  Code  applies  to  acts  made  in 
fraud  of  creditors.  IbSi. 

10.  The  title  to  property  can  not  be  attacked  collaterally,  and  when 
a  judgment  creditor  seizes  property  as  belonging  to  his  judgment 
debtor,  but  the  title  to  wliich  stands  in  the  name  of  another,  be 
assumes  the  burden  of  showing  simulation. 

Fierce  v.  Clark  and  Sheriffs  111. 

11.  A  judgment  of  nonsuit  based  upon  the  mere  failure  of  a  plaiutiff  to 
appear,  can  not  be  regarded  a^  a  voluntary  abandon meut  of  the 
claim.     The  suit  was  sufficient  to  interrupt  prescription. 

Locke  V.  Barrow f  118. 

12.  Where  the  suit  was  on  promissory  notes  given  as  preraiuius  on 
policies  of  insurance  to  a  company,  and  the  plea  in  defense  a  want 
of  consideration,  on  the  ground  that  the  policies,  if  is-ued,  were 
not  in  accordance  with  the  instructions  from  the  party  intending 
to  be  insured  to  the.  agents  of  said  company,  ami  did  not  cover  the 
ritsks  stipulated  in  the  apilication;  and  where  the  i>sue. was  that 
the  policies  never  were  issued  and  delivered  to  the  applicant,  the 
proofs,  which  should  be  in  tlie  possession  of  the  plaiutifi,  not  being 
found  in  the  record,  there  will  be  a  jud;>nieut  ot  nonsuit. 

Lureka  Insurance  Company  v.  Tobin  et  al.,  121. 

13.  Where  a  judgment  by  default  was  entered  be. ore  the  delay  i*eqaired 
by  law  had  expired,  it  will  not  be  maintained  as  valid  on  the 
ground  that  it  was  not  made  final  until  alter  the  usual  delays  and 
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that  the  del'endaut,  Laving  thereby  suffered  no  injury,  can  not 
complain.  Hart  dt.Co.  v.  Nixon  <&  Co.,  136. 

^'>4.  There  ih  no  diflPerence  between  entering  a  default  a  day  too  soon 
and  confirming  a  default  a  day  too  soon.  One  delay  is  as  im'>era- 
'tive  as  the  other.  IHd. 

15.  There  id  no  issue  joined  when  the  judgment  by  default  has  been 
improperly  entered,  and  the  judgment  in  confirmation  has  nothing 
to  rest  upon.  Ibid. 

16.  Where  it  was  cont«*nded  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and  in 
one  judgment  the  revival  of  said  judgments  being  decreed  :  Held — 
That  the  prescription  of  the  judgments  was  properly  interrupted, 
because  citation  was  served  personally  within  ten  years.  Whether 
the  application  was  made  in  one  petition  or  two  is  immaceiial. 
*f  he  decree  of  revival  for  both  judgments  was  rendered  contra- 
dictorily with  the  defendant,  who  was  personally  cited  within  ten 
years.  Ther«  is  no  law  requiring  this  decree  arresting  prescrip- 
tion 'to  be  registered.  Carrol,  Hoy  (&  Co.  Scip  et  al.,  141. 

17.  A  judgment  by  default,  to  become  executory,  must  be  notified  to 
the  defendant,  and  the  delays  from  which  the  right  to  appeal  begin 
to  run  must  date  from  the  day  on  which  the  defendant  was  notified 
of  the  juilgmetit.  Taylor  v.  Woodicard  et  al.,  212. 

18.  It  is  the  settled  jurisprudence  of  this  court  that  there  is  no  authority 
for  rendering  a  judgment  against  the  defendant  in  a  suit  on  a 
][>TOmissOry  note  given  for  the  purchase  of  a  slave,  guaranteed  to 
be  such  for  life,  but  subsequently  set  free  by  the  Government  of 
the  United  States.  Bruin  v.  Sasser,  iSli. 

19.  WheVe  a  rule  was  taken  on  the  holder  of  a  judicial  mortgage  and 
on  the  rec  »rder  of  mortgages  to  show  cause  why  said  judicial 
mortgage  should  not  be  canceled  and  era^d,  on  the  ground  that 
the  notes  on  which  the  judgment  was  founded  were  given  in  part 
payment  of  the  price  of  a  slave:  Held — That  the  judgment  was 
ab  initio  void.  The  court  was  without  power  to  render  it,  the 
notes  were  illegal  and  invalid,  and  the  judgment  in  which  they 
merge<l  necessarily  so  likewise.        . 

Consolidated  Association  of  Planters  of  Louisiana  v.  Blanc,  226. 

20.  The  return  of  the  service  of  judgment  by  the  sheriff  wa"*  not 
vitiated  by  his  calling  it  in  said  return  a  writ  of  judgment,  nor 
was  it  indispeiisally  necessary  that  the  copy  of  the  judgment 

a 

should  have  contained  the  signature  of  the  judge;  nor  was  it 
sacramental  that  the  clerk  should  have  mentioned  that  the  judge 
had  signed  the  judgment.  All  that  was  required  was  notice  of 
the  judgment,  and  the  certificate  of  the  clerk  that  the  judgment 
was  rendered  was  sufficient. 
Dity  of  New  Orleans  v.  Crescent  Mutual  Insurance  Companyy  390. 
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21.  Where  the  plaintiff  was  not  a  party  to  any  of  the  jadgments  com- 
plained of,  and  this  is  the  first  sait  he  has  brought  to  have  them 
annulled  and  to  get  the  relief  he  prays  for,  an  exception  founded 
on  the  plea  of  rea  judicata  is  inapplicable. 

Suecessum  of  Milton  Taylor j  446. 

22.  A  party  acquiescing  in  and  voluntarily  discharging  a  judgment 
before  appealing,  can  not  recover  the  amount  paid  in  satisfaction 
thereof.  Winston  v.  Nunez,  476. 

23.  It  is  no  ground  to  reverse  a  judgment,  if  correct,  because  the 
judge  a  quo  gave  wrong  reasons,  or  because  tlie  decree  does  not 
conform  to  the  reasons  given  by  him.        Seybum  v.  DayriSy  483. 

24.  Where  a  judgment  was  rendered  for  more  than  the  petition 
claimed,  the  remiititur  should  liave  been  entered  before  the  judg- 
ment was  signed,  and  should  have  appeared  in  the  transcript. 

Gantt  V.  Eaton  et  dl.^  2KX7, 

25.  A  judgment  can,  pf  course,  be  enforced  pending  a  devolutive 
appeal,  and  the  reversal  of  the  judgment  in  no  manner  impairs  a 
sale  made  under  the  execution,  but  the  right  of  the  successful 
appellant  is  against  the  proceeds.  McWatera  v.  Smith,  515. 

26.  If  a  sale  shotild  take  place  pending  a  devolutive  appeal,  and  said 
appeal  be  taken  within  twelve  months,  it  is  considered  pending 
from  the  time  when  the  judgment  was  rendered.  The  judgment 
can  not  have  effect  on  the  thing  sold,  but  operates  on  the  proceeds. 
The  plaintiff  is  entitled  to  the  amount  of  the  difference  between 
the  proceeds  of  the  sale  of  her  property  pending  the  appeal  and 
the  amount  of  the  final  judgment  obtained.  Ibid, 

27.  Where  in  an  action  to  annul  a  judgment  obtained  by  defendant 
against  the  plaintiff  on  a  promissory  note,  which  judgment  was 
affirmed  on  appeal  to  this  court  in  1869,  it  appears  that  the  con- 
sideration of  the  note  was  the  price  of  a  slave  purchased  on  the 
tenth  of  October,  1861,  this  is  sufficient  ground  for  setting  asid» 
the  judgment  which  is  sought  to  be  annulled. 

Lindatrum  v.  Eunng^  520L 
528.  Judgment  was  rendered  in  this  case  on  the  fifteenth  of  January, 
1861,  decreeing  that  the  defendant  deliver  up  a  slave  to  be  sold  in 
satisfaction  of  the  plaintiff's  claim,  $821,   with  interest,  or  in 
default  thereof  to  pay  the  said  sum  and  iuterest.    It  is  clear  that 
there  can  be  no  recovery  in  this  case,  the  plaintiff  having  set  oat 
by  endeavoring  to  enforce  a  m  »rtgage  against  a  slave  who  has  sinoe^ 
become  free.    The  parties  called  in  warranty  to  make  good  the: 
title  to  the  slave  are  no  longer  bound.       Dejean  v.  Amaudf  521. 
29.   The  verdict  and  judgment  in  favor  of  defendant  is  erroneous.. 
The  plaintiff  having  tailed  to  make  out  his  suit,  the  evidence  only 
justified  a  nonsuit.  Qrevenherg  v.  Borel,  530. 
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90.  A  judgment  ordering  the  sale  of  gucoession  property  to  pay  an 
uuliquidated  claim  against  the  heirs,  is  a  mere  nullity. 
^  Miguez  v.  Delahoussaye,  531 . 

31.      judgment  ordering  the  partition  of  succession  property  is  invalid 
>^hen  one  of  the  heirs  has  not  been  a  party  to  the  suit.         Ibid, 
A  part.Y.  has  no  right  to  demand  the  nullity  of  a  J!idgment  rend- 
gainst  him,  because  the  attorney  who  acted  on  his  behalf 
,  without  authority,  after  permitting  that  attorney  to  continue 
.ue  litigation,  and  after  taking  the  chances  of  a  favonible  judgment 
in  this  court.  Willis  v.  Wansl^y,  588. 

7^^33.  Act  No.  95,  approved  March  8,  1860,  was  passed,  as  its  title 
announces,  to  carry  into  effect  article  123  of  the  State  constitution 
of  ]  868.  The  judgment  which,  in  this  instance,  is  the  act  of  adju- 
dication, stipulating  the  amount  of  the  property  held  in  common 
witfi  a  minor  and  adjudicated  to  her  mother,  was  duly  recorded  in 
the  book  of  mortgages,  and  was  a  compliance  with  tlie  said  law. 

Winter  v.  Tounoir  etah,  611. 

34.  The  prescription  of  ten  years  set  up  by  defendants  does  not  apply 
to  said  judgment  of  adjudication.  The  judgment  is  not  and  was 
never  intended  by  the  law  to  be  a  judgment  for  money  against  the 
natural  tutrix,  upon  which  execution  could  issue  in  favor  of  the 
minor.  lUd. 

35.  The  amount,  however,  of  plaintiff's  claim,  so  far  as  secured  by 
mortgage,  must  be  reduced,  as  it  is  shown  that  a  portion  of  it  was 
for  the  price  of  slaves  adjudicated  with  lands.  It  was  a  sale,  the 
price  of  which  is  still  unpaid.  The  question  has  already  been 
settled  by  this  court,  and  is  now  jurisprutience.  Ibid, 

36.  Where  certain  funds  belonging  to  A  were  sequestered  in  the  hands 
of  6,  his  agent,  at  the  suit  of  C,  and  said  funds  were  paid  to  C,  by 
virtue  of  a  judgment  which  was  not  appealed  from :  Held — That 
the  payment  was  good  against  A,  who  could  not  rec(»ver  the 
amount  from  B,  on  the  plea  that  he  was  not  cited,  and  therefore 
was  not  bound  by  the  judgment,  because  it  was  proved  that  he 
had  ample  notice  and  knowledge  of  the  proceedings.  He  needed 
not  the  permission  of  B,  his  agent,  and  the  garnishee  in  the  suit, 
to  appear  in  said  suit,  and  could  have  appealed  from  the  judgment, 
had  he  seen  fit  to  do  so.  Under  the  circumstances  of  the  case,  as 
they  appear  in  the  record,  B  can  not  be  forced  to  pay  to  A  what 
he  was  compelled  to  pay  to  A's  creditors  by  a  court  of  competent 
jurisdiction.  Chiidry  v.  Jeanneaud,  634. 

37.  Judgment  dissolving  an  injunction  against  an  order  of  seizure  and 
sale  withoat  damages  is  simply  a  ju<lgment  of  nonsuit,  and  seems 
naturally  to  blend  itself  with  that  ordering  tiie  sale;  or,  in  other 
terms,  it  is  in  substance  a  repetition  of  tiie  order  first  granted. 

State  exrel,  Bichardaan  v.  Judge  Fourteenth  Judicial  District  Court,  653. 
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88.  Where  the  irregularities  in  the  proceedings  in  the  court  a  gnu, 
which  are  complained  of,  are  more  technical  than  real,  and  where, 
on  tUe  whole,  substantiiil  justice  has  bfen  done,  the  judgmint  wiH 
not  be  disturbed.  Howard  et  at,  v.  timmons  et  al.^  668. 

Se£  Evidence,  Nob.  16,  20 — State  v.  Hardin,  d6i*. 

No.  35 — Gerspach  dt  Herring  v.  Mullin^  599. 
See  Executor   and   Administuatou,    No.   14 — Sticcegsion  of 

Hardy,  489. 
See  Injunction,  No  9 — Navghton  v.  Binlcgrave,  538. 
See  Constitution  and  Constitutional  Law,  No.  JO — Mor- 

risan  v.  Flournoy,  545. 
See  Appeal,  Nos.  43, 44 — State  ex  rel,  Eichardson  v.  Judge  Fow- 
teentk  Judicial  District  Court^  653. 
JOINT  OWNERS. 

1.  Where  one  of  the  joint  owners  of  property  claims  from  the  other 
parties  commissions  for  collecting  rents  and  keeping  tfie  premises 
in  repair,  he  must  show  an  agreement  on  which  to  base  liiscliarge. 

Conrad  v.  Burhank^  112. 

2.  Where  the  plaintiflT,  alleging  that  the  succession  represented  by 
him  was  the  joint  owner  with  the  defendant  of  a  steamboat,  soed 
to  have  the  right  ot  the  succession  recognized  and  for  its  share  in 
the  net  earnings  of  the  boat  while  in  the  possession  of  the  defend- 
ant, and  said  defendant  excepting  that,  if  the  plaintiff  had  any 
riglits,  wliich  is  denied,  the  present  suit  was  noi  the  form  in  wblcli 
thij  can  be  asserted,  contended  that  said  plaintiff  must  sue  for  a 
general  settlemeut,  the  exception  must  be  overruled. 

Lahit  V.  Frandoni^  488. 

3.  The  mere  fact  of  being  joint  partners  of  a  steambtiat  did  noL  con- 
stitute phiintift*  and  di  fendant  owners,  when  there  in  in  the  record 
no  evidence  of  partnership.  Ibid, 

4.  Plaintiff  is  entitled  to  claim  his  right  to  the  boat  if  he  be  a  joint 
owner,  and  if  he  has  asked  for  a  share  of  the  earnings  of  the  boat, 
instead  of  the  price  of  the  use  of  his  property,  it  does  not  follow 
that  he  will  get  it,^or  that  he  is  therefore  a  partner.  Ibid, 

JUSTICES  OP  THE  PEACE. 

1.   The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleani 

is  conferred  by  section  2074,  page  414,  Kay's  Revised  Statutes.    It 

is  confined  to  civil  matters,  and  there  is  no  other  law  conferring 

upon  them  criminal  jurisdiction. 

State  ex  rel.  Saddler  v.  Landry,  GO. 
JURIES  AND  JURORS. 

1.  A  motion  for  a  new  trial  can  not  be  refused  "  with  a  view  of  allow- 
ing the  Supreme  Court  to  pass  upon  the  rights  of  the  parties, 
under  the  conviction  that  it  is  more  than  usdless  to  put  the  parties 
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to  additional  and  uiiii«oeB»aTy  expense  by  stlbinittifig'the  case  to 
another  jnry  -which  would  be  composed  as  the  one  i^hich  tried  the 
ea^e  under  existing  laws."  This  mode  of -proeeeding  and  such 
strictnres  made  in  ndvnnce  on  the  jury-to  which  it  might  be  sab- 
mitted,  can  not  be  sanctioned.  Adawu  v.  -Weh^ter,  1-13. 

it,  Wliere  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a 
jnry  is  wrong,  it  is'his  duty  to  grant  a  new  trial  and  not  indirectly 
deprive  the  party  of  a  tibial  by  jury,  by  rendering  what  he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  tliat  the  verdict,  on  a  second 
trial,  would  prove  satisfactory  to  both  parties.  Ihid. 

^.  Where,  before  sentence  was  passed,  a  motion  was  made  on'behitlf 
of  the  defendant  in  arrest  of  judgment,  on  the  ground -that  the 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  the  minutes  of 
the  court,  and  where,  on  the  tnal  of  said  motion,  the  minutes  were 
•allowed  to  be  corrected  and  a  bill  of  exceptions  taken  thereto : 
Held — That  the  minutes  can  at  any  time  be  corrected  to  make 
them  correspond  with  the  truth,  and  being  under  tbe  eye  cf  the 
judge,  who  by  law  takes  part  in  the  proceeding,  no  evidence  is 
necessary.  State  v.  Branch,  115. 

<l.  The  provisions  of  the  federal  eouRtitution  relative  to  Juries  in  civil 
cases  refer  only  to  trials  in  the  fedenil  courts,  and  not  to  those  in 
the  State  courts.  State  ex  rel.  Morgan  v.  Kennard,  288. 

5.  The  fourteenth  amendment  ot  the  constitution  of  the  United 
States  does  not  make  any  change  on  the  subject  of  jury  trials  in 
civil  suits.  Ibid. 

S.  Where  the  judge  of  the  district  court  was  of  opinion  that  the  ver- 
dict of  tlie  jury  was  in  direct  and  fl.igrant  violation  of  law  and 
•evidence,  and  in  utter  disregard  of  his  charge,  he  should  have  set 
(the  verdict  aside  and  granted  a  new  trial,  as  anked  for.  It  is  iiu- 
pDSsible  to  sanction  the  practice,  become  too  common,  that  an  in- 
ferior juilgo  sliould  sign  a  judgment  which  be  believes  and  avers 
to  be  wrong,  in  the  hope  that  this  court  will  set  it  aside. 

Halliday  v.  Lanata,  373. 
7.  Where  counsel  for  appellee  complained  that,  before  this  court 
should  have  set  aside  tiie  verdict  of  the  jury  and  remnnded  the 
cise,  it  should  have  decided  tiiat  their  finding  was  erroneous: 
Held — That  there  was  force  in  this  critictAm  of  the  decree,  and 
that  a  rehearing  should  be  granted  as  pr.-ijed  for.  Ibid. 

Ske  Nkw  Trial,  No.  1  and  2— Jdama  v.  Webster,  113. 
See  Criminal  Law,  No.  7 — State  v.  Fetrie,  336. 
See  Criminal  Law  and  Practice,  Nos.  13,  14,  15,  16— State 
Jean  Gay,  472.     State  v.  Prudhomme,  522.    State  v.  Jackson^ 
537.     Nos.  24,  27,  29State  v.  Turner,  573. 
See  Sheriff,  No.  i—lbtate  v.  Burns.  :i02. 
Ske  Evidence,  No.  16,State  v.  Hardin,  369. 
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JURISDICTION- 

1.  On  a  motioD  to  dismiss  an  appeal  on  the  ground  that  the  matter  in 
dispute  does  not  exceed  Ave  hundred  dollars,  the  amoant  of  de- 
fendant's liahilities  on  a  stock  note  as  stockholder  in  a  compaoj^ 
will  determine  the  jurisdiction  of  the  court  and  not  the  percent- 
age claimed  thereon.  It  must  be  first  a>certained  if  lie  is  liable- 
on  the  stock  note  itself,  as  alleged  in  the  petition. 

Feyehaud  v.  Weber ^  133. 

2.  When  the  object  of  a  suit  is  to  provide  the  means  of  paying  the 
debts  of  a  company,  it  is  unnecessary  to  decide  on  an  czceptioa  to 
the  jurisdiction,  whether  the,  State  couits  can  settle  the  affairs  of 
an  innolvent  corporation.  Ibid. 

3.  Where  a  judgment  creditor  with  special  mortgage  and  vendor^ 
privilege  caused  a  fi.fa,  ro  be  issued  by  the  district  court  against 
the  property  of  a  succession,  which  fi,  fa,  was  iu joined  by  the 
executor  of  said  succession,  and  where,  wliilst  the  itijuuction  was 
pending  said  executor  applied  to  the  parish  court  for  the  aale  of 
all  the  property  of  the  succession,  including  the  property  involved 
in  the  injunction,  for  the  purpose  of  pa3nng  the  debta  of  the  suc- 
cession, and  the  court  refused  to  order  the  sale  of  the  pro|ierty  on 
the  ground  that  it  was  in  the  jurisdiction  of  the  district  coart  for 
the  time  being,  by  virtue  of  the  seizure  and  custody  of  the  sheriff^ 
pursuant  to  its  writ :  Held — ^That  the  court  erred  in  not  granting 
the  order  prayed  for  by  the  executor.  Succession  property  caa 
not  be  sold  under  9k  fi,  fa.  The  executor  was  in  possession  of  the 
property  when  seized,  and  the  probate  court  had  jarisdiction  to 
order  the  sale.  No  injury  can  result  to  the  judgment  creditor  by 
authorizing  the  sale  prayed  for  by  the  executor  if  he  has  a  mort- 
gage superior  to  other  creditors. 

Succession  of  Pairiek^  I54» 

4.  Tlie  Second  District  Court  of  the  parish  ot  Orleans  has  only  pro- 
bate jurisdiction,  and  hal  not  jurisdiction  to  try  the  suit  against 
the  heir  who  had  been  put  in  possession  of  the  property  of  the 
succession.  MarUn  v.  CaniMn^  2S^. 

5.  Where  the  heirs  of  the  deceased  had  accepted  the  succession  an- 
conditionally  and  the  evidence  showed  that  they  weie  in  possession 
of  the  property  of  the  succession :  Held — Tliat  the  suit  was  im- 
properly brought  against  them  in  tiie  probate  court;  it  should 
have  been  instituted  in  the  district  court;  the  exception  to  the 
jurisdiction  is  well  founded. 

Succession  of  Widow  de  Grihany  334. 

6.  The  Second  District  Court  has  only  probate  jurisdiction.  This 
suit  against  the  defendants,  sureties  of  one  McPhelin,  the  former 
administrator  of  the  succession  of  Lorenzo  Hillerman,  and  now 
deceased,  should  not  have  been  brought  in  the  Second  Dlstriet 
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Court,  because  said  suit  is  not  probate  in  its  character,  but  is 
simply  one  to  enforce  an  obligation  contracted  by  defendants. 

Larue  v.  Yanham  et  aL,  445. 

7.  The  parish  court  has  jurisdiction  of  suits  for  tlie  recognition  of 
heirship  and  for  the  partition  of  succession  property,  and  where 
the  amount  involved  exceeds  five  hundred  dollars,  the  appeal  i& 
directly  to  this  court.  Malone  v.  Casey,  466. 

8.  Where  the  character  of  the  suit,  as  ascertained  from  the  prayer  of 
tlie  petition,  is  not  an  action  of  revindication,  but  is  dmply  a  suit 
to  annul  a  will,  because  the  formalities  prescribed  by  law  were  not 
observed  in  making  it,  the  parish  court,  which  admitted  the  will 
to  probate,  has  jurisdiction  of  the  case. 

TJdhodeaux  v.  YoorhieSj  479. 

9.  The  district  court  has  no  jurisdiction  over  this  cause.  It  involves 
the  examination  and  correction  of  a  tutor's  accounts,  and,  as  set 
out,  is  virtually  an  opposition  to  said  accounts,  which  are  in  the 
probate  court,  and  of  which  the  parih  court  has  jurisdiction, 
although  the  amount  involved  exceeds  five  hundred  dollars.  Con- 
stitution 87,  88.  Lay  v.  Succession  of  O^Neal,  603. 

10.  By  the  allegations  in  the  petition  the  tutor's  annual  accounts,  or 
some  of  them,  are  homologated  by  the  probate  court,  and  the  op* 
position  to  them  must  be  made  in  the  same  tribunal.  Ibid. 

11.  The  object  ot  the  limitation  in  the  constitution  to  the  jurisdiction 
of  the  Supreme  Court  is  simply  to  exclude  from  it  such  controver- 
sies as  are  of  minor  importance. 

State  Y.  Wharton  et  al,  2. 

12.  Where  the  interest  of  the  State  and  of  the  people  of  the  State  ini 
the  correctness  of  the  ruling  of  the  judge  a  quo  is  of  such  magni- 
tude as  in  this  case,  the  court  will  not,  on  a  bald  technicality,, 
refuse  to  entertain  jurisdiction  of  the  cause,  even  if  there  were  no 
pecuniary  interest  shown,  which,  however,  is  not  the  case  in  this 
suit.  IMd, 

13.  Article  141  R.  C.  C.  is  to  be  construed  as  applying  to  the  defendant 
who  is  absent,  or  incapable  of  acting,  at  the  institution  of  the  suit, 
and  can  not  be  cited  in  the  usual  way,  but  not  to  one  who  is  legally 
and  regularly  a  party  to  a  suit  and  who  voluntarily  declines 
making  a  defense  or  temporarily  leaves  the  place  of  the  jurisdic- 
tion after  being  cited.  The  jurisdiction  of  the  court  can  not  thus 
be  defeated.  Bolbrook  v.  Bronson,  51. 

14.  The  jurisdiction  of  justices  of  the  peace  for  the  parish  of  Orleans 
is  con  lei  red  by  section  2074,  page  414,  Ray's  Revised  Statutes.  It 
is  confined  to  civil  matters,  and  there  is  no  other  law  conferring 
upon  them  criminal  jurisdiction. 

State  €9f  rel.  Saddler  ▼.  Landry,  60. 
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15.  Where  the  judge  of  the  Second  District  Coart,  parish  of  Ori«MS^ 

had  refused  to  transfer  a  cause  to  the  Circuit  Court  of  the  United 

ft 

States,  because  that  court  has  uot  j urisdictiou  to  try  the  priDdpal, 
if  Dot  the  ouly  object  ol  the  suit,  which  was  the  legality  aod  ciiifi- 
cieucj  of  the  evidence  upon  which  a  lost  will  was  admitted  to 
probate,  and  the  revocation  of  said  will :  Held — That  the  United 
States  Courts  are  without  j  urisdictiou  in  prubate  matters,  and  tbit 
this  point  is  too  well  settled  to  be  now  questioned.  It  is  equally  wA 
settkd  ttiat  it  whs  not  intended  to  extend  the  jurisdiction  of  tke 
United  States  courts  over  causes  brought  before  them  on  remor^ 
beyond  the  limits  prescribed  by  their  original  juriadiction.  Tk 
subject  matter  of  this  suit  is  purely  probate  in  ita  character,  ti 
wit :  The  revocation  of  the  probate  of  a  will,  and  the  salt  vh 
properly  brought,  under  the  circumstances  of  the  ease^  in  the  probafie 
court  which  had  made  the  order  to  record  and  execute  the  wdL 

Fuentes  v.  Gaines^  85l 

16.  Where  parties  can  not  attack  the  probate  of  a  will  in  the  Circuit 
Court  of  the  United  States,  before  whi(^  the  petitory  actiaa 
against  them  has  been  brought,  they  should  be  permitted,  a 
necessitate  rei,  to  bring  the  suit  in  the  State  probate  court  in  wbiek 
the  order  for  probate  was  granted.  Otherwise,  it  would  be  jmm- 
sible  tor  a  will  to  be  fraudulently  probated,  and  a  ^uit  tn  be 
instituted  against  persons  in  possession  under  titles  from  the  hein 
in  the  Circuit  Court  of  the  United  States,  without  the  poasibili^ 
on  the  part  of  the  possessors  to  expose  the' fraud.  iM. 

17.  Where  a  motion  as  to  the  disqualification  of  a  grand  juror,  whiek 
rested  on  questions  of  facts,  was  overruled,  and  no  bill  of  excep- 
tions) taken  :  Held — ^That  the  court  could  not  look  into  the  correct- 
ness of  the  ruling,  not  having  jurisdiction  of  facts  in  crimiBal 
causes.  State  v.  Branchy  ri5. 

See  Action,  No.  17 — Oantt  v.  Easton  et  al,,  507. 
LEASES. 

1.  When  by  the  terms  and  conditions  of  a  lease  two  lessees  are  boaad 
in  8oUdo,a,  judgment  from  the  court  a  qua  against  them  jointly  wiS 
be  set  aside,  and  if  the  ju(!gment  agditist  one  of  the  parties  to  the 
lease  never  had  any  legal  force  it  remains  in  full  force  agiiinst  tte 
other.  Aloussier  and  Courcelle  v.  Gustine  and  Saurinet^  ^ 

2,  The  lessee  has  tlie  right  to  sublease  when  there  is  no  iuterdietioa 
to  tliat  effect,  and  on  such  terms  as  may  be  agreed  on  between  bin 
and  the  sublessee,  and  where  it  is  e^hown  that  the  suble^saee  did  not 
make  any  payment  in  anticipation  of  the  t^ims  of  his  contract,  be 
is  not  liable  to  the  lessor  for  more  than  he  owes  the  piineipsl 
lessee.  No  law  is  referred  to  by  the  plaintiff  which  requires  the 
lease  made  in  this  instance  by  the  principsil  lessee  to  the  sublessee 
to  be  in  writing.  Weatherly  v.  Baker,  229. 


LIBEL  AND  SLANDER. 

1.  Tbe  publication  of  any  communication  with  or  without  the  name 
of  the  author,  which  is  defamatory  and  false,  subjects  the  pub- 
lisher as  well  as  the  author  to  damages  in  favor  of  the  party 
aggrieved.  Ferret  v.  New  Orleans  Times  Newspaper^  170. 

2.  The  law  looks  to  the  animus  of  the  publisher  in  peimitting  his 
columns  to  be  used  as  a  vehicle  for  the  dissemination  of  calumny. 
In  such  a  case,  it  is  not  incumbent  upon  the  party  assailed  by  de- 
famation to  show  malice  against  himself  on  the  part  of  the  pub- 
lish<^r,  nor  to  prove  that  be  has  received  injury  by  the  publication. 
If  the  charges  are  false,  the  law  implies  malice  in  the  publisher — 
not  a  malice  which  mear.s  a  spite  against  the  individual,  but 
malus  animus — a  wanton  disposition  grossly  negligent  of  the  rights 
of  others;  and  the  injury  inflicted  is  not  repaired  by  the  subse- 
quent retraction  or  apology  of  the  publisher,  however  promptly  it 
may  be  made.  Ibid. 

3.  The  proprietor  of  a  newspaper  is  not  exonerated  from  reaponsibil- 
ity,  because  the  libelous  matter  appearing  in  his  paper  was  inserted 
without  his  knowledge,  or  approbation,  or  even  against  his  wishes* 
He  is  responoiblo  for  the  acts  of  his  agents  and  employes.    Ibid. 

4.  It  is  not  sufficient  for  his  exoneration  that  the  printer,  by  naming 
the.  author,  gives  the  party  aggrieved  an  action  against  him. 

Ibid. 

5.  A  reparation  by  recantation  can  only  be  considered  in  estimating 
the  amount  of  damages.  Ibid, 

6.  In  an  action  of  libel  it  is  not  necessary  to  prove  any  special 
damage  to  recover.  Ibid. 

7.  By  the  statute  of  1855,  Revised  Statutes,  p.  706,  sections  '^640  and 
3641,  the  truth  of  libelous  matter  may  be  pleaded  in  justification, 
and  if  it  shall  appear  that  the  matter  charged  as  libelous  is  true 
and  WHS  published  with  good  motives  and  lor  justifiable  ends,  the 
party  si. all  be  acquitted.  Ibid. 

LAWS  AND  STATUTES. 

1.  Where  it  is  clearly  the  purpose  of  the  Legislature  to  give  a  com- 
pany time  within  which  they  would  have  an  opportunity  to  accept 
certain  conditions  imposed  by  that  body,  it  chu  not  be  contended 
that  official  negligei.ce  in  promnl|;ating  the  law,  should  make  it 
impossible  for  huch  time  to  transpire,  and  thus  deprive  the  com- 
pany ot  the  right  and  opportunity  to  accept;  it  would  enable  such 
official  ne;:ligence  to  defeat  the  legi-lator^s  will. 

State  V.  North  Louisiana  and  Texas  Jiailroad  Company.  65. 

2.  On  the  qiif'Stion  in  this  case  whether  the  act  No.  97  ot  1872,  relied 
on  by  the  defendants,  is  nu!I  rnd  void  on  the  ground  of  its  being 
in  conflict  with  the  prohibition  in  article  III  of  the  constitution, 
because  it  has  repealed,  without  containing  any  adequate  provision 
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for  the  same  purpode,  that  provision  of  act  No.  106  of  1868,  oUi- 
ggting  the  defendants  to  deposit  in  the  State  Treasorj,  at  pre- 
scribed dates,  the  money  to  pay  certain  bonds  and  interefit  conpons 
issued — which  obligation  was  secured  by  a  second  mortgage  on  the 
railroad,  its  fixtures,  and  appurtenances:  Held,  First — ^Tbat  the 
State  by  making  the  act  No.  108  of  1868,  the  basiR  of  its  suit,  recog- 
nized and  affirmed  its  constitntionality  in  regard  to  the  adeqaatn 
ways  ami  means  provided  for  the  payment  of  the  current  intereit 
and  the  principal  of  the  bonds.  Second — 1  hat  there  is  nothing  in 
the  record  to  enable  the  court  to  detei mine  whether  or  not  the 
provision  made  in  the  law  of  J 872  is  an  adequate  provision  for  the 
payment  of  the  principal  and  interest  of  the  debt  created  by  the 
law  of  1868,  and  that  there  may  be  a  reasonable  doubt  as  to 
whether  the  act  of  the  later  date  actually  repeals  that  of  the  earlier, 
in  the  contemplation  of  article  111  of  the  constitution.  Third— 
That  the  law  creating  the  debt  is  certainly  not  repealed,  and  that 
the  debt  of  the  State  so  created  being  still  in  existence,  the  State 
is  precluded,  in  this  proceeding  at  least,  from  contesting  its 
validity,  or  that  of  the  means  first  provided  for  its  payment;  and 
that  it  is  only  the  form  and  nature  of  the  security  required  of  the 
railroad  company  that  has  been  changed.  Fourth — That  it  was 
proper  to  conclude  that  there  is  such  reasonable  doubt  with  regatd 
to  the  unconstitutionality  relied  on,  as,  under  the  well  settled 
jurisprudence  of  this  State  and  country,  to  justify  the  court  in  not 
annulling  the  legislative  enactments  referred  to  in  this  case. 
When  there  is  a  doubt,  a  law  will  not  be  held  unconetitationaL 
Fifth — That  this  is  a  controversy  between  the  State,  which  issued 
the  bonds,  and  the  railroad  company  for  whose,  benefit  they  wen 
issued  ;  that  the  holders  of  the  bonds  and  their  rights  are  not 
before  the  court,  nor  any  claim  to  enforce  the  payment  of  said 
bonds ;  that  the  State  having  paid  some  of  the  interest  on  them 
which  it  alleges  the  company  were  obliged  to  pay,  ami  now  sc^eking 
to  collect  back  the  same,  the  plea  that  the  company  settled  with 
the  State  in  accordance  with  act  No.  97  of  1872,  is  a  valid  defense. 
There  is  nothing  in  the  constitution  inhibiting  the  State  from 
accepting  from  its  debtors  such  settlements  as  the  Legislature  may 
think  judicious.  Ibid. 

3.  The  act  No.  6  of  1870,  entitled  **  An  Act  to  regulate  public  educa- 
tion in  the  State  of  Louisiana  and  city  of  New  Orleans  ami  raise  a 
revenue  lor  that  purpose,"  authorizes  the  removal  of  the  division 
superintendents  upon  certain  contingencies,  and  the  mere  lact  of 
plaint ifi's  removal  is  presumptive  evidence  that  it  was  made  for  a 
proper. cause.  It  was  incumbent  on  him  to  show  that  the  removal 
was  without  cause  or  not  in  conformity  with  existing  laws. 

State  ex  rel.  Miehardeon  v.  Oraham^  73L 
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ILAWS  AND  STATUTES— Continued. 
4.  The  sixth  sectioD  of  the  act  of  1868,  p.  194,  ooDcerDing  the  transfer 
of  bills  of  lading  and  the  effi  cts  of  that  transfer,  is  only  a  legisla- 
tive sanction  given  to  the  commercial  law  of  nuiversal  application^ 
by  which  it  is  held  that  a  bill  of  lading,  legally  transferred,  gives 
title  to  the  property  it  represents.  It  does  not  clash  with  the 
statate  of  1855  incorporated  in  the  3227th  article  of  the  Civil  Code. 

Delyado  dt  Co.  v.  Wilbur  &  Co,,  82. 
.5.  The  article  3227  does  not  give  any  piivilege  upon  produce  sold  for 
cash.  A  sale  for  cash  means  that,  when  the  property  is  deliveredi 
>the  money  is  to  be  paid,  and  where  not  paid  after  delivery,  so 
long  as  the  property  remains  in  the  possession  and  under  the 
control  of  tlie  vendee,  the  vendor*s  lieu  remains  as  between  the 
parties,  but  the  lien  does  not  iollow  it  when  it  passes  iuto  the 
hands  of  innocent  third  parties.  Vendors  can  not  complain  if  they 
sell  for  cash  and  still  allow  purchasers  to  take  away  the  goods 
witiiont  paying  for  the  same.  The  fault  being  with  them,  the  loss, 
if  any,  must  be  theirs  also.  Ibid, 

6.  Where  the  property  in  controversy  is  situated  in  Louisiana,  within 
whose  limits  the  owners  thereof  reside,  their  rights  can  only  be 
barred  by  the  laws  of  this  State,  which  are  binding  on  the  Federal 
as  well  as  the  State  courts.  The  Federal  courts  do  not  claim  to 
bring  foreign  laws  into  this  State.  Fuenies  v.  Oainee,  86. 

7.  The  statute  of  J 87 1,  creating  additional  remedy  for  embezzlement, 
breach  of  trust  or  fraud,  on  the  part  of  collectors  of  taxes,  in  no 
manner  conflicts  with  section  15113  of  the  Kevised  Statutes  of  1870, 
and  the  latter  is  not  therefore  repealed  by  the  former. 

State  V.  Doheriy^  119. 

8.  Where  it  was  contended  that  a  mortgage  was  not  recorded  until 
after  the  passage  of  the  homestead  law,  and  that  it  was  therefore 
governed  by  it:  Held — That  this  is  an  error.  The  right  was 
created  before  the  passage  of  the  law,  and  existed  when  it  was 
enacted.  Subsequent  legislation  could  not  dobtroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

mils  V.  Sheriff  of  East  Feliciana  et  al,  142. 
.9.  Where  defendants  received  a  certain  quantity  of  cotton,  sold  it, 
and  collected  the  proceeds  of  the  sale  as  commission  mercliants  or 
.factors  ot  the  plaintiff:  Held — That  the  debt  resulting  from  it  is 
a  fldudary  one,  and  exempted  by  the  insolvent  law  from  its  opera- 
tion. The  money  was  received  in  trust  for  the  plaintiff.  Deiend- 
;auts,  by  converting  it  to  their  own  use,  rendered  themselves 
amenable  to  the  criminal  laws  of  the  State.  It  can  not,  therefore, 
be  inferred  that  the  insolvent  laws  of  the  State  intended  to  dis- 
charge a  debtor  from  such  a  debt,  even  if  it  had  not  been  therein 
expressly  excepted.  Tate  v.  La/arest,  187. 
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10«  By  the  laws  of  LouiuHDa  native  born  free  persona  of  color  wen 
ia  the  lull  eiyoymeutof  the  so-called  private  rigiita  io  1844. 

WcUsh  V.  Lallande^  188. 
11,  The  object  of  section  forty  of  the  revenue  law  of  1871  is  to  give 
the  tazpiiyer  notice,  that  he  may  have  an  opportunity  to  have 
errors  corrected  and  a  ju^t  assessment  made.     Where  it  is  proved 
that*  he  had  sudi  notice,  he  has  no  cause  to  complain. 

Gay.Y.  BeberU  196. 
1<^«  The  homestead  law,  exempting  certain  property  from  seizure  on  & 
judgment  enforcing  a  m^^re  ordinary  debi,  is  not  uucoo^ututioaal. 
The  lights  of  ihe  creditor,  and  .not  his  security,  unless  the  aecari^ 
forms- piirt  of  his >couiract,  must  be  invaded  before  he  c&o  invoke 
tbe  ooostitmiouai  privilege  on  which  he  relies.  The  law  In  tbi» 
cose  does  not  affect  his  vested  rights,  but  only  impairs  hie  eecarity 
for  the  paytlleI^t  of  his  claim.  Bob^rt  v.  Coeo^  11)9. 

1^.  CoDStrning  the  statute  of  twenty-eighth  February,  1870,  iu  ood- 
Deoiion  with  section  3990  of  the  Kevised;Statutes,  theaeuae  reMiIt- 
iug  Irom  both  is,  that^  section  3990 ol  the  Revised  8tatut4-s  does  nos 
ilU'lade  wiihln  its  general  sweep  the  aets  of  the.Geoend  Asst-mbly 
during  the  session  of  1870.  On  the  contrary,  the  acts  aod  j  >inc 
resolutions  of  the  General  Assembly  passed  during  tht?  sees  on  of 
11^70 'should  take  precedence  of  the  aet  adopting  tliaBevised  Stat- 
utes, and  be  held  as  repealing  in  whole  or  in  part  any  of  thosa 
revised  statutes  that  might  be  found  to  be  in  oppositioo  or  io  oon- 
flxt  with  the  enactments  or  joint  resoiuiions  of  tiie  aessioa  of 
1870.  bueoe9%Um  of  TTims,  216. 

14*  Thc'^tate  law  of  January  13,  1873,  merely  provides  a  more  spt^edy 
remedy  lor  the  settlement  of  cout«  sts  for  judicial  offices.  Ii  is 
not  violative  of  section  1  of  article  14  of  the  constitution  of  the 
United  States.  Should  it  even  be  adm.tttd  that  the  law  author- 
izes  the  suit  in  the  name  alone  ot  the  party  claiming  au  office,  the 
fact  that  the  State  has  joined  with  him  in  his  demand,  a«lvocated 
by  private  counsel,  does  not  invalidate  the  proceedings.  UiUeper 
inutile  non  vtUatur.  State  ex  rel.  JUorgan  v.  KennartL  2^16. 

15.  The  provisions  of  the  act  of  the  Legislai uie,  No.  39,  187:i,  for 
transteinng  cases  are  not  repuguant  to  articles  rd,  90  and  114  of 
the  State  constituiion.  *  Kemp  v.  Ellis,  253. 

IG.    Witli  the  cltaracter  of  laws  as  being  odious,  or  entitled  to  lavor, 

courts  have  not  to  deal.  Collin  v.  Knobloek,  £G3. 

17.  It  is  only  under  tlie  statutory  provision  ol  1655  that  courts  can 
prcHseed,  in  relation  to  parish  of&ces,  and  through  the  agency  of 
juries,  to  supeivise  the  counting  ol  votest  correct  calculations, 
purge  the  polts  ot  illegal  votes,  ascertain  and  establish  m^orities. 
It  is  conftued  to  cases  where  no  commissions  have  issued. 
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18.  The  Bubject  matter  of  proceedings  under  the  intrusion  act  is 
widely  different  from  that  of  the  statute  of  1855.  In  cases  under 
the  intrusion  law^  courts  can  not  go  beyond  commissions  legally 
issued.  Ibid, 

19.  Rights  may  be  acquired  under  a  law,  notwithstanding  that  law 
may  have  been  subsequently  declared  to  have  been  unconstitu- 
tional. To  escape  the  penalties  inflicted  by  a  law,  or  avoid 
responsibilities  imposed  by  it,  upon  the  ground  that  it  is  uncon- 
stiiutional,  its  unconstitutionality  must  be  distinctly  declared 
before  the  penalty  or  responsibility  has  accrued. 

Factors  and  Traders'  Insurance  Co.  v.  City  of  New  Orleans,  454. 

20.  In  the  laws  of  the  United  States  or  proclamations  of  the  President 
prohibiting,  during  the  late  war,  any  intercourse  and  trade 
between  persons  residing  within  the  Federal  and  Confederate 
lines,  there  is  nothing  which  could  prevent  a  French  citizen  from 
acknowledging  a  debt  and  agreeing  to  pay  it,  and  mortgaging  his 
property  to  secure  its  payment.  Banker  v.  Durand,  511. 

21.  When  a  law  is  susceptible  of  two  constructions,  the  one  which  will 
give  effect  to  the  law,  rather  than  the  one  which  would  render  the 
law  unconstitutional,  must  be  adopted. 

City  of  Neto  Orleans  v.  Salamander  Insurance  Company,  650. 
See  Constitution  and  Constitutional  Law,  Nos.  1 1  to  18 — 

Wkited  V.  Lewis,  568. 
See  Office  and  Officers. 

MINORS. 

1.  There  is  no  difficulty  in  the  objection  that  the  plaintiff  can  not 

enforce  this  claim,  because  of  the  informalities  of  the  transfer 

thereof  by  the  natural  tutor.     This  is  a  question  that  concerns  the 

minors.     The  formalities  for  the  alienation  of  their  property  being 

alone  for  their  benefit,  they  alone  can  urge  the  omission  thereof. 

But,  at  the  time  of  the  transfer  in  this  case,  the  heirs  were  of  age, 

and  they  received  the  money  paid  by  the  transferree. 

Seyhum  v.  Deyris,  483. 
See  Tutors  and  Tutorship. 

MANDAMUS. 
1.  The  Recorder  of  Mortgages  is  not  mentioned  in  section  52  of  act 
42  of  1871,  and  this  court  can  not  supply  the  omission,  if  it  be  an 
omission.  If  the  relator  has  registered  mortgages  in  favor  of  the 
State  and  the  State  has  not  paid  him  therefor,  and  his  compensa- 
tion is  not  otherwise  provided  for  by  law,  and  his  legal  demands 
have  not  been  complied  with,  he  may  have  his  recourse  against 
the  State,  but  his  remedy  is  not  by  mandamus  against  the  Auditor. 

8taie  ex  rel.  Eeoorder  of  Mortgages  v.  Clinton,  285. 

48 
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2.  Where  the  Board  of  Selectmen  of  a  city  have  the  right  to  b«  the 
judges  of  their  own  election  and  of  that  of  their  officers,  it  ignot 
merely  a  ministerial  duty  which  they  have  to  perform,  it  involTa 
discretion  and  a  mandamus  can  not  be  used  to  enforce  the  per- 
formance of  a  discretionary  duty. 

State  ex  rel.  Shorten  v.  Board  of  Selectmen  of  the  city  of  Bat<m 
BougCy  310. 

3.  Where  the  relator  sought  by  mandamus  to  compel  the  Selectm«Q 
of  the  city  of  Baton  Rouge  to  issue  to  him  a  certificate  of  eleedoa 
and  to  recognize  him  as  mayor  of  that  city,  on  the  ground  that  the 
election  commissioners  had  decided  he  was  elected,  and  that  the 
Selectmen  can  not  determine  that  he  was  not  elected,  because  no 
one  but  a  judge  can  decide  the  question :  Held — That  the  Board 
of  Selectmen  can,  under  the  eighth  section  of  the  city  charter,  ex- 
ercise their  discretion  so  far  as  to  determine  the  relator's  right  to 
the  certificate,  and  that  the  use  of  this  discretion  is  not  the  exer- 
cise of  judicial  powers  in  the  sense  of  the  constitution,  and  there- 
fore not  repugnant  to  the  article  ninety-four  of  that  instrament 
The  action  of  the  Board  of  Selectmen  is  not  conclusive  of  the 
rights  ot  the  relator.  He  can  sue  for  the  office,  but  he  can  not 
proceed  by  mandamus.  Ibid. 

4.  To  authorize  a  writ  of  mandamus,  there  must  appear  a  specific 
ministerial  duty  which  the  applicant  has  a  direct  right  or  interest 
in  having  enforced.  Mossy  v.  Harris,  623. 

5.  Where  the  pleadings  indicate  that  the  application  is  simply  to  ob- 
tain a  judicial  order  in  favor  generally  of  holders  of  a  certain  daei 
of  warrants,  and  nut  to  secure  a  specific  right  to  a  particular  party, 
it  is  not  a  serious  contest,  and  not  a  case  for  a  mandamus.    Ibid, 

See  Stockholders  and  Stocks,  No.  4 — State  ex  rel.  FhiUpgy. 
New  Orleans  Gas  Light  Comj^ny,  413. 
MARRIAGE. 

1.  A  married  woman  can  not  be  sued  on  the  ground  that,  being  shown 
to  be  the  keeper  of  a  boarding  house  and  therefore  a  public  mer- 
chant, no  authorization  is  necessary  either  from  her  husband  or  the 
court.  Moussier  dt  Courcelle  v.  Gvstine  dt  Sauvintt,  36. 

2.  Articles  121  and  131  of  the  Civil  Code  can  not  be  construed  to  war- 
rant the  conclusion  that  the  carryirg  on  of  any  other  business  by 
a  married  woman  than  that  of  merchandise  constitutes  her  s  pub- 
lic merchant.  Ibid. 

3.  The  words  "  separate  trade  '*  in  the  latter  clause  of  article  131  of 
the  Civil  Code,  declaring  that  the  wife  "is  considered  as  a  public 
merchant  if  she  carries  on  a  separate  trade,  but  not  if  she  retaili 
only  the  merchandise  belonging  to  the  commerce  carried  on  by 
her  husband,"  refer  clearly  to  the  trade  in  merchandise  and  not 
to  any  other  business  or  pursuit.  Ibid. 
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4.  Where  citation  is  served  personally  on  a  married  woman  authorized 
to  defend  the  suit,  she  is  regalarly  in  court,  and  on  its  being  shown 
that  she  has  a  domicile  in  the  parish,  a  notice  to  which  she  is  enti- 
tled can  be  served  on  her  personally,  or  at  her  said  domicile^ 
unless  there  is  some  special  provision  of  law  requiring  another 
mode  of  giving  the  notice.  Holhrodk  v.  JBronsan,  51. 

■5,  Where  the  husband  has  not  appeared  with  his  wife,  in  the  suit 
instituted  by  her,  the  latter  must  show  his  authorization.  Her 
own  averments,  or  those  of  her  counsel  as  to  that  fact  are  not 
safQcient.  Sommera  v.  Schmidt,  93. 

-6.  Where  the  husband  joins  the  wife  in  her  petition,  this  is  sufficient 
authorization  to  her  to  sue.  Succession  of  Payne,  202. 

7.  Where  a  fair  and  correct  settlement  was  made  between  A.  Yerret 
and  his  sons-in-law,  W.  H.  and  J.  M.  Knight^  in  which  the  mort- 
gage judgments  in  favor  of  their  wives  against  Yerret  were  placed 
to  their  credit  and  reduced  their  own  indebtedness  j^ro  tanto,  and 
subsequently  W.  H.  and  J.  M.  Knight  transferred  said  judgments 
to  Adams  &  Co.,  and  their  wives  ratified  the  transfer :  Held — That 
Adams  &  Co.,  obtained  no  mortgage  under  said  transfer,  because 
the  judgments  thus  transferred  had  been  extinguished  by  the 
settlement  between  W.  H.  Knight,  J.  M.  Knight  and  A.  Yerret, 
which  was  a  valid  one.  The  husbands  could  have  sold  those 
judgments  or  collected  the  amount  of  the  judgments  and  used  the 
money  in  payment  of  their  debts,  or  in  any  other  way  they  had 
chosen.  Miltenherger  v.  Keys,  287. 

5.  The  power  of  the  husband  to  administer  the  wife's  property  is 
different  from  that  of  an  ordinary  attorney.  One  essential  differ- 
ence is,  that  the  husband  may  lawfully  appropriate  to  his  own  use 
the  money  of  his  wife,  collected  by  him.    The  attorney  can  not. 

Ibid. 
9.  Where  there  is  community  between  husband  and  wife,  the  hus- 
band is  the  head  of  it,  and  is  responsible  for  the  debts  of  the 
community.  The  death  ot  his  wife  does  not  deprive  him  of  the 
right  to  make  b<yna  fide  settlements  for  the  payments  of  the  debts 
of  the  community,  nor  do  such  settlements  novate  the  debts  as  to 
the  community.  The  community  property  is  liable  for  the  com- 
munity debts.  Busk  v.  Warren  ei  aZ.,  314. 
10.  Where  a  suit  was  brought  against  a  wife  after  her  husband^s  death, 
on  a  promissory  note  made  by  said  wife  and  her  husband  in  solido, 
and  secured  by  a  mortgage  on  property  standing  in  the  name  of 
the  wife,  but  purchased  during  the  existence  of  the  community: 
Held — That  she  could  not  bind  herself  with  her  husband  by  bor- 
rowing money  to  pay  for  said  community  property. 

Millaudon  v.  Widow  Carson,  380. 
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11.  Parties  to  a  marriage  contract  in  Loaisiana  can  agree  therein,  that 
the  property  they  may  acquire  by  succeseion  or  donation  during 
marriage  shall  fall  into  the  community  of  acquets  and  gains^  and' 
the  father  and  mother  of  the  parties  to  the  marriage  can  give,  for 
the  benefit  of  said  parties,  the  whole  or  a  part  of  the  property 
they  may  have  on  the  day  of  their  decease. 

Desobry  v.  Seklaier  et  aZ.,  425. 

12.  Parties  may  stipulate  as  they  like,  provided  the  thing  stipulated 
is  not  in  contravention  of  a  prohibitory  law.  Any  stipulation^ 
therefore,  in  a  marriage  contract,  which  is  not  in  violation  of  a 
prohibitory  law,  is  binding  upon  the  contracting  parties  as  long 
as  the  contract  lasts.  Ibid, 

13.  All  stipulations  which  the  law  permits  to  be  made  in  marriage 
contracts  may  be  altered  by  the  husband  and  wife  jointly  before 
the  celebration  of  the  marriage,  but  not  afterwards.  As  they  bind 
themselves  at  the  time  of  the  marriage,  so  they  remain  bound  sa 
long  as  the  marriage  lasts.  Ibid, 

14.  Whether  the  stipulations  of  a  marriage  contract  can  be  subse- 
quently changed  or  not,  it  is  clear  that  the  changing  of  said  con- 
tract would  be,  in  reality,  a  new  one,  and  that,  as  such,  it  would 
have  to  be  entered  into  by  all  those  who  were  parties  to  the  first 
contract,  and  that  the  stipulations  to  that  effect  should  be  posi- 
tively stated.  Ibid, 

15.  The  fruits  of  community  property  belong  to  the  community  and 
are  liable  to  seizure  in  payment  of  a  community  debt.  Ibid. 

16.  Emancipation  gave  to  the  slave  his  civil  rights,  and  a  contract  of 
marriage,  legal  and  valid  by  the  consent  of  the  master  and  moral 
assent  of  the  slave,  although  dormant  during  the  slavery  of  the 
parties,  produced,  from  the  moment  of  their  freedom,  all  the 
effects  which  result  from  such  contract  amoni;  free  persons. 

Pierre  v.  Fmiienette  et  al.,  617. 

17.  But  the  marriage  which  was  to  produce  these  civil  results  must 
have  existed  at  the  time  the  emancipation  took  place.  If  the  mar- 
riage was  dissolved  before  emancipation,  the  parties'  rights  were 
no  longer  dormant;  they  were  dead;  and  the  subsequent  emanci- 
pation, as  it  could  not  resuscitate  the  marriage,  could  produce 
none  of  the  civil  fruits  which  are  the  results  of  a  civil  marriage. 

See  Community.  Ibid. 

MORTGAGES. 
1.  The  object  of  registry  both  of  sales  and  mortgages  is  notice,  and 
when  the  recorder  registers  a  private  sale,  whether  he  has  done  so 
on  BufOicient  proof  is  immaterial  as  regards  notice  to  the  public  y 
the  object  of  the  law  is  fulfilled,  and  subsequent  purchasers  are- 
affected.  Fierce  v.  Clark  and  sheriff,  1 11. 
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^.   The  failare  of  the  recorder  to  inscribe  with  the  instrument  the 

proof  upon  which  he  admits  it  to  registry  does  not  render  the 

registry  null.  Ibid, 

"3*   A  judicial  mortgage,  like  any  other,  must  be  reinscribed  within 

ten  years  from  the  first  inscription  in  order  to  preserve  the  rank 

acquired  by  said  inscription. 

Carroll  et  al.  y.  8eip  et  ah,  141. 

4.  Where  it  was  contended  that  a  mortgage  was  not  recorded  until 
after  the  passage  of  the  homestead  law,  and  that  it  was  therefore 
governed  by  it :  Held — That  this  is  an  error.  The  right  was 
created  before  the  passage  of  the  law,  and  existed  when  it  was 
enacted.  Subsequent  legislation  could  not  destroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

Mills  V.  Sheriff  of  East  Felidanaf  142. 
-5.  The  mere  recital  of  an  act  of  mortgage  in  a  subsequent  act 
acknowledging  the  obligations  contained  in  the  first  act,  does  not, 
as  to  third  parties  at  least,  operate  the  reinscription  of  the  first 
act.  The  subsequent  acknowledgment  may  be  sufficient  to  inter- 
rupt presciiption  as  to  the  debt,  but  does  not  reinscribe  the  mort- 
gage which  secured  it.  Where  the  plaintiff's  mortgage  was  in 
existence  at  the  time  of  the  sheriff's  sale,  and  the  mortgaged  prop- 
erty was  adjudicated  to  him,  he  had  the  right  to  retain  the  pur- 
chase money  up  to  the  amount  of  his  debt,  and  the  title  to  the 
property  should  have  been  made  to  him. 

Blair  <&  Co,  v.  Taylor  et  af.,  144. 

^6.  The  vendee  evicted  of  the  property  by  the  foreclosure  of  a  prior 
mortgage  containing  the  pact  de  non  alienando  is  not  bound  to  de- 
fend the  executory  proceedings  or  to  give  notice  thereof  to  the 
Tendor.  The  undertaking  of  the  purchaser  is  to  pay  the  price; 
that  of  the  vendor  is  to  maintain  the  title  and  the  possession. 

Ball  et  al.  v.  Estate  of  Sharpley  Owen,  195. 

7.  The  second  mortgage  creditor  has  no  action  against  the  prior 
mortgage  creditor  for  the  balance  remaining  in  the  sheriff's  hands 
<or  the  hands  of  the  purchaser,  and  the  plaintiff,  who  gets  his 
judgment  paid  has  no  right  to  object  to  the  payment  of  th« 
second  mortgage.  City  of  Baltimore  v.  Parlange,  335. 

B.  Where  the  evidence  shows  that  A  owed  the  Merchants'  Mutual 
Insurance  Company  ten  thousand  dollars;  that  he  executed  in 
favor  of  said  company  a  mortgage  of  fifteen  thousand  dollars  to 
secure  the  payment  of  two  promissory  notes,  one  for  $10,000  and 
the  other  for  $5000,  to  the  order  of  the  maker  and  indorsed  in 
blank;  that  he  tried  to  have  the  company  to  discount  these  notes 
and  pay  itself  out  ^f  th^  proceeds;  that  the  company  took  the  ten 
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thousand  dollar  note,  but  returned  tbe  five  thousand  dollar  note  to- 
the  maker)  and  that  B  became  the  owner  of  it  in  good  fedth  and  for 
a  valuable  consideration :  Held — That  on  the  Merchants^  Hutnal 
Insurance  Company  foreclosing  the  mortgage  for  the  ten  thousand 
dollar  note  and  becoming  the  purchaser  of  the  property  at  sherifl^g 
sale,  it  had  no  right  to  curtail  that  mortgage  to  its  advantage; 
that  there  was  no  extinguishment  thereof  by  confusion,  and  that 
B  had  a  right  to  one-third  of  the  net  proceeds  of  the  sale. 

Mechanics  Mutual  Insurance  Company  v.  Jamisonj  363. 
9.  No  sale  or  partition  of  mortgaged  premises  can  defeat  tbe  mortgage- 
previously  existing  thereon.  The  purchase  of  the  property  by 
Packard  et  als.,  the  stipulations  and  arguments  between  them  and 
the  mortgageor,  and  the  partition  of  the  property  among  th«n- 
selves,  could  not  affect  the  rights  of  Lee,  the  holder  of  the  mort- 
gage notes.  The  defendants,  Packard  et  als.,  in  partitioning  the 
property  among  themselves  and  making  partial  payments,  could 
not  limit  the  operation  of  the  mortgage  upon  the  whole,  because 
the  mortgage  was  an  indivisible  obligation. 

Lee  V.  Packard  et  aL,  397. 

10.  There  is  no  force  in  the  objection  that  the  mortgage  perempted 
for  want  of  reinscription  within  ten  years.  Neither  inscription, 
nor  reinscription,  is  necessary,  so  far  as  the  parties  to  the  mortgage 
or  their  heirs  are  concerned.  Seyhurn  v.  Deyrts,  483. 

11.  The  property  mortgaged  was  community,  and  no  distribution 
thereof  among  the  heirs  and  surviving  widow  (whose  rights  are 
ouly  residuary)  can  defeat  the  mortgage  given  by  the  deceased  Uy 
secure  a  community  debt.  Ibid, 

12.  Where  Harwell  sold  to  Mathews  a  plantation  and  slaves,  who 
executc^d  certain  mortgage  notes  in  favor  of  said  Harwell  or  order, 
and  subsequently  mortgaged  said  property  to  Hall,  Rodd  &  Put- 
nam, to  secure  a  debt  due  them,  and  then  retransferred  the  prop- 
erty to  Harwell,  his  veodor,  wlio,  as  a  part  of  the  consideration  of 
tlie  retrocession  to  him,  assumed  to  pay  the  notes  executed  by 
Mathews  for  the  price  of  the  first  sale  and  transferred*  to  third 
parties  by  Harwell — two  of  which  notes  were  redeemed  by  said 
Harwell  and  transferred  to  Perret,  these  two  notes  were  extin- 
guished on  their  return  to  the  possession  of  Harwell,  after  he  had 
assumed  their  payment  in  the  contract  with  Mathews,  by  which  he 
repurchased  the  plantation  for  which  the  notes  had  been  given* 
If  conceded  that  Harwell  could  reissue  the  notes,  he  could  not 
have  revived  the  mortgage  by  this  reissuing.  Mortgages  are  not 
subject  to  the  rules  of  the  commercial  law  by  which  the  rights  and 
obligations  of  parties  to  commercial  paper  are  fixed. 

Pall  et  al,  v.  Ohacer4  et  al,,  4S^ 
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13.  The  iutervenor  was  tlie  holder  of  notes  secured  by  a  mortgage 
importing  a  confession  of  judgment  and  containing  the  pact  de 
non  alienando,  which  authorized  him  to  pursue  the  mortgaged 
property  in  the  hands  of  the  third  possessor,  and  the  latter,  wlien 
he  injoined  him  in  so  doing,  assumed  the  burden  of  showing  that 
the  sale  at  which  he  acquired  the  mortgaged  property  divested  the 
rights  of  the  mortgagee  thereon.  Dupre  v.  Thompson^  503. 

14.  The  allegation  that  Parks  never  owned  the  land  in  question,  and 
therefore  that  the  mortgage  never  took  effect  upon  it,  works  fatally 
against  the  defendant,  who  raised  this  objection.  If  Parks,  the 
author  of  defendant's  title,  never  owned  the  land,  it  follows  that 
defendant  does  not  own  it  and  can  not  be  injured  by  this  suit. 
Repudiating  the  title  of  Parks,  he  repudiates  his  own,  and  puts 
himself  out  of  court.  Pipes  v.  Nosworthy^  557. 

15.  It  has  never  been  held  that,  to  make  a  valid  inscription  of  a  con- 
ventional mortgage,  an  entire  copy  of  the  authentic  act  in  which 
it  is  granted  should  be  spread  upon  the  public  record.  The  object 
of  registration  is  public  notice,  with  reasonable  certainty,  of  the 
substantial  particulars  of  the  mortgage;  and  when  this  is  done 
the  purpose  of  the  law  is  satisfied.        Foute  v.  Beggio  et  al.,  6S7, 

16.  The  reiuscription  on  the  fourth  of  December,  1869,  of  a  mortgage 
given  in  1344,  reinstated  the  inscription  thereof,  to  take  eifect 
from  the  date  of  its  inscription ',  aud  as  this  reiuscription  took 
place  anterior  to  the  plain till's  judgment,  it  follows  that  when  the 
mortgaged  property  was  sold  under  that  judgment,  it  was  first 
subject  to  the  payment  of  the  mortgage  debt.  Ibid. 

17.  Where  the  suit  is  brought  on  a  mortgage  note  against  the  drawers 

thereof  and  the  indorser  who  transferred  it  to  plaintiff,  and  to 

enforce  the  plaintiff's  hypothecary  action  agaiust  the  property 

mortgaged,  which  is  in  the  hands  of  third  persons,  the  defendants 

in  this  case,  and  it  appears  that,  before  the  act  of  mortgage  was 

recorded  in  the  mortgage  records  of  the  parish,  the  purchaser 

against  whom  the  mortgage  existed,  exchanged  the  property  for 

another  with  D,  who  was  a  witness  to  the  original  act  ot  sale,  and 

whom  defendants  have  called  in  warranty  :     Held — Tliat  D  being 

a  witness  to  the  act  of   mortgage  was  not  a  thiid  person  in  the 

sei.se  in  which  the  teims  are  used  in  articles  3342,  3343,  C.   C. 

Besides,  it  appears  that  the  mortgage  was  recorded  long  before 

the  property  was  acquired  by  defendants. 

McD(miel  v.  Stoval,  495. 
See  Rboistbt. 

See  Bills  and  Promissort  Notes,  No.  10 — Hoyle  v.   Oo^o- 

baty4a8. 

See  Prescription,  No.  16 — Seyhurn  v.  Deyris,  483. 

See  Community,  No.  S^Lemoine  v.  Fowers,  514. 

See  Tutor,  No.  14 — Neilson  v.  NeiUon^  528« 
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NEW  TRIAL. 

1.  A  motion  for  a  new  trial  can  not  be  refused  '*  with  a  view  of  aUow- 
ing  the  Sapreme  Court  to  pass  upon  the  rights  of  the  parties, 
under  the  conviction  that  it  is  raore  than  useless  to  pot  the  parties 
to  additional  and  unnecessary  expense  by  submitting  the  case  to 
another  jary  which  would  be  composed  as  the  one  which  tried  the 
case  under  existing  laws."  This  mode  of  proceeding  and  snch 
strictures  made  in  advance  on  the  jury  to  which  it  might  be  sub- 
mitted, can  not  be  sanctioned.  Adams  v.  WehsUr,  113. 

2.  Where  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a 
jury  is  wrong,  it  is  his  duty  to  grant  a  new  trial  and  not  indirectly 
deprive  the  party  of  a  trial  by  jury,  by  rendering  what  he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  that  the  verdict,  on  a  second 
trial,  would  prove  satisfactory  to  both  parties.  Ibid. 

3.  This  court  is  not  authorized  to  refer  to  the  reasoning  of  the  judge 
a  quo  for  the  facts.  Errors  of  law  in  a  motion  for  a  new  trial  can 
be  reviewed  here,  but  not  the  facts.  State  v.  8ocha,  417. 

See  Juries  and  Jurors,  No.  6 — Ealliday  v.  Lanatay  373. 
NEGLIGENCE. 

See  Damages,  No.  4 — Avegno  v.  Hart^  235. 

See  Deposit,  Nos.  7,  8 — Levy  v.  Pike,  630. 
NEW  ORLEANS. 

1.  An  oidinance  of  the  City  Council  of  New  Orleans  can  not  be 
questioned  with  regard  to  its  being  in  contravention  of  an  article 
of  the  constitution.  The  question  with  reference  to  the  validity 
of  Us  ordinances  is  to  be  tested  by  the  sanction  which  it  has  from 
the  Legislature  to  perform  such  acts,  and  in  such  cases  the  point 
to  be  determined  is  not  whether  any  particular  ordinance  is  con- 
trary to  the  constitution,  but  whether  it  is  permitted  by  an  act  of 
the  Legislature.  The  question  would  then  arise  whether  the  lav 
of  the  Legislature  under  which  the  Council  acted  was  constitutiooal 
or  not. 

City  of  New  Orleans  v.  Crescent  Mutual  Insurance  Company,  390. 

2.  Tlie  city  of  New  Orleans  is  not  bound  to  indemnify  its  citizens  for 
any  loss  by  fire  occasioned  by  the  negligence  of  the  fire  depart- 
ment. It  can  not  be  looked  upon  as  an  insurer  against  such  losses. 
There  is  no  contract,  express  or  implied,  between  the  citizens  and 
the  city  of  New  Orleans  to  indemnify  them  for  any  loss  which 
may  occur  to  them  by  reason  of  the  burning  down  of  their  houses, 
except  in  cases  specially  provided  by  law.  The  Firemen's  Chari- 
table Association  has  always  been  a  voluntary  one,  its  members 
are  not  paid,  and  the  $126,000  per  annum,  allowed  to  them  out  of 
the  city  treasury,  are  only  a  subsidy,  to  enable  the  association  to 
carry  out  its  objects.  TuU  v.  city  of  New  Orl^ant,  394. 
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OBLIGATIONS. 

1.  A  party  for  whom  a  baildiDg  is  erected  is  not  responsible  for 
materials  famished  to  the  contractor,  if  said  party  has  not  been 
notified  of  any  claim  against  the  contractor  before  payment 
according  to  the  contract,  and  a  detailed  bill  recorded  according 
to  law.  State  ex  rel,  Dehlleux  v.  Eecorder  of  Mortgages y  61. 

2.  Where  the  liability  for  interest  coaponb  results  solely  from,  and  is 
embraced  in,  the  liability  for  the  bonds  of  which  they  were  a  part 
when  issued^  a  release  for  the  bonds  includes  the  liability  for  the 
coupons. 

State  V.  North  Louisiana  and  Texas  Eailroad  Company,  65. 
•3.  It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had  said  to  the 
defendant  that  he  would  discontinue  his  suit  if  some  other  creditor 
would  do  the  same.  Such  a  promise  would  neither  discharge  the 
debt  nor  bar  the  action,  because  an  agreement  without  considera- 
tion is  not  obligatory. 

JBroaddus  et  al.  v,  Nolley  et  al.,  184. 

4.  The  vendee  evicted  of  the  property  by  the  foreclosure  of  a  prior 
mortgage  containing  the  pact  de  non  alienando  is  not  bound  to 
defend  the  executory  proceeding  or  to  give  notice  thereof  to  the 
Tender.  The  undertaking  of  the  purc!:aser  is  to  pay  the  price; 
that  of  the  vendor  is  to  maintain  the  title  and  the  possession. 

JBall  et  al,  v.  Estate  of  Owen,  195. 

Z,  A  release  in  a  cai^e  of  provisioral  seizure  can  not  be  considered  as 
an  ordinary  conventional  obligation  to  which  may  be  applied  the 
principle  that :  As  one  binds  himself,  so  shall  he  be  bound.  It  is 
no  valid  commutative  contract  between  the  plaintiff  and  the 
surety,  defendant  on  the  bond.  As  a  public  officer,  the  sheriff  has 
not  the  authority,  nor  is  it  his  duty,  to  make  a  contract  of  this 
character  in  wl^ich  there  can  exist  no  reciprocal  obligation. 

Urquhart  v.  Carvin^  218. 

6.  Where  the  occasion  of  the  discharge  of  the  plaintiff  was  a  quarrel 
between  said  plaintiff  and  defendant  commenced  by  defendant, 
during  which  insulting  expressions  were  used  by  both:  Held — 
That,  as  the  employer  was  in  fault,  he  should  not  be  permitted  to 
discharge  his  employe  without  paying  him  for  the  whole  term  for 
which  he  was  employed.  Leche  v.  Glaveri^.  308. 

*7.  There  is  no  reason  why  the  purchasers  of  property  should  not 
legally  bind  themselves  in  solido  for  the  payment  of  the  price;  if 
the  act  of  sale  does  not  stipulate  solidarity,  and  the  notes  do,  this 
is  sufficient.  Parties  may  bind  themselves  as  they  see  fit;  and,  as 
they  bind  themselves,  so  must  they  be  held. 

Qanti  v.  Eaton  et  nl,^  507. 

€.  Where  Elder,  one  of  the  defendants,  had  been  cited  as  a  member 
of  the  commercial  firm  of  Walters  d&  Elder,  io  a  suit  on  certain 
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drafts,  and  it  was  alleged  and  proved^  in  defense,  that  said  drafts 
had  been  given  out  of  the  usual  course  of  the  partnership  business, 
without  any  authority,  and  not  on  account  of  the  partnership,  but 
where  it  was  also  proved  that  Elder  had  signed  the  drafts:  Held — 
That  he  can  not  deny  his  authority  to  make  the  drafts,  and. that  he 
is  personally  responsible  for  the  amount  thereof.  The  firm  waa 
sued,  but  evidence  was  received  without  objection  which  estab- 
lished his  personal  liability.    He  is  bound  by  this  proof. 

Louisiana  Mutual  Insurance  Company  v.  Walters  et  al,,  560. 
9.  The  objection  that  there  was  no  notice  of  dishonor  is  not  valid. 
The  drawer  had  no  funds  in  the  hands  of  the  drawee,  and  long 
after  the  drafts  were  due,  and  with  the  knowledge  that  they  had 
not  been  protested,  he  frequently  acknowledged  his  liability 
thereon  and  promised  to  pay  them.  Ibid. 

10.  There  is  no  force  in  the  position  that  Elder  gave  the  drafts  for  a 
balance  on  the  compromise  of  a  debt  due  by  the  estate  of  one 
Pomroy.  As  the  representative  of  the  estate,  he  could  not  bind  it 
by  drawing  drafts,  but  he  bound  himself.  Ibid, 

11.  Where  promissory  notes,  prescribed  on  their  face,  represented  the 
legal  obligations  of  the  defendant's  fatlier  for  borrowed  money, 
and  the  defendant  gave  his  own  notes  therefor,  it  was  not  a  nudum 
pactum;  there  was  a  valid  consideration.  The  son  had  the  right, 
by  natural  mandate,  to  pay  his  father's  debt,  or  to  promise  to  pay 
it,  and  bind  himself  unconditionally,  as  he  did.  Let  him  be  bound 
as  he  saw  fit  to  bind  himself.  ^Matthews  v.  Willam^,  585. 

See  Appeal,  Nos.  45,  46— State  ex  rel,  Lacroix  v.  Judge  Fifth 
District  Court,  parish  of  Orleans^  664. 
OFFICE  AND  OFFICER. 

1.  Where  it  was  contended  that  a  membership  of  the  board  of  return- 
ing officers  was  not  an  office  within  the  contemplation  of  the  law, 
and  therefore  that  the  suit  should  not  be  brought  under  the  intru- 
sion act:  Held — That  the  members  of  the  board  are  designated 
as  officers  in  the  act  itself  creating  it,  and  tliat  they  come  within 
the  legal  definition  of  the  word.  State  v.  Wharton  et  aL,  2. 

2.  Where  two  sets  of  officers  claim  to  be  the  legal  board  of  returning 
officers,  it  is  difficult  to  conceive  why  this  is  not  a  judicial  ques- 
tion. The  Governor  is  not  vested  with  the  extraordinary  discre- 
tion to  determine  who  are  the  returning  officers  under  the  law. 

Ibid. 

3.  The  extrusion  and  exclusion  of  Bovee,  the  Secretary  of  State  de 
jure,  from  the  office  by  the  Governor,  did  not  and  could  not  vest  in 
said  Governor  the  control  of  the  office  with  the  right  to  put  in 
and  put  out  the  occupants  thereof  at  his  pleasure.  There  was  no 
vacancy  in  the  office  of  Secretary  of  State — Bovee^  the  incumbent 
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de  jure,  who  was  odIj  excluded  or  suspended,  and  who^se  office  was 
in  the  meanwhile  filled  by  Herron,  the  Secretary  of  State  de  facto; 
and  yet  Wharton  was  appointed  Secretary  of  State  without  refer- 
ence to  any  removal  or  vacancy.  The  commission  is  without 
effect.  Ihid, 

4.  Wharton,  not  being  legally  commissioned  Secretary  of  State,  could 
not  as  such  be  ex  officio  a  member  of  the  returning  board.  There 
is  no  evidence  that  he  was  elected  member  of  the  board,  and  it  is 
not  satisfactorily  shown  that  he  did  take  the  required  oath  as  a 
member.  Ihid. 

5.  Hatch  and  Da  Ponte  were  not  legally  elected  members  of  the  re- 
turning board.  The  law  provides  that  *'in  case  of  any  vacancy 
by  death,  resignation  or  otherwise  by  either  of  the  board,  then 
the  vacancy  shall  be  filled  by  the  residue  of  the  board  of  return- 
ing officers."  Warmoth,  Lynch  and  Herron  were  the  residue,  of 
whom  two,  Lynch  and  Herron,  voted  for  Longstreet  and  Hawkins, 
and  Warmoth  voted  for  Hatch  and  Da  Ponte.  Und, 

6.  Where  a  suit  is  by  a  stockholder  of  a  company  to  compel  the  offi* 
oers  to  permit  him  to  examine  the  books  of  the  company,  and 
there  is  no  amount  in  dispute  which  could  give  the  court  jurisdic- 
tion, the  appeal  will  be  dismissed. 

State  ex  rel.  Neicgass  v.  Friedlander,  President ,  43. 

7.  The  grant  of  power  to  the  Executive  to  remove  an  officer  for  a 
certain  cause  implies  authority  to  judge  of  the  existence  of  that 
cause.  The  power  vested  exclusively  in  executive  discretion  can 
not  be  controlled  in  its  exercise  by  any  otiier  branch  of  the  gov- 
ernment. State  V.  Doherty,  119. 

8.  The  statute  of  1871,  creating  additional  remedy  for  embezzlement,, 
breach  of  tru^^t  or  fraud,  on  the  part  of  collectors  of  taxes,  in  no 
manner  conflicts  with  section  1593  of  the  Revised  Statutes  of  1870^ 
and  the  latter  is  not  therefore  repealed  by  the  lormer.  Ibid, 

9.  The  fifty-fourth  section  of  the  act  of  1870,  No.  100,  relating  to 
elections,  repeals  section  1430  of  the  Revised  Statutes,  being  sec- 
tion No.  53  of  the  act  of  March  15,  1855,  prescribing  the  mode  of 
contesting  elections,  and  the  pai  ty  commissioned  under  the  pro- 
visions of  said  act  of  1870  is  prima  facie  entitled  to  the  office  he 
claims.  Hughes  v.  Pipkin,  127. 

10.  Police  juries  are  not  prohibited  from  appointing  a  district  attor- 
ney pro  tempore  after  the  lapse  of  the  thirty  days  mentioned  in  the 
statute  creating  that  office.  But  in  that  event,  the  statute  confers 
the  same  power  on  the  parish  judges,  and  the  party  that  firstj 
exercises  the  power  exhausts  it.  The  purpose  of  the  law  is  ta 
l^uard  against  the  probability  of  a  vacancy. 

8i(it§  ex  r^l  OorTiam  v.  Montgomery,  13' 
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11.  A  police  jary  is  not  a  legislative  body,  and  its  members  ure  noi 
le|;istators  who  become  fundi  officio  with  the  expiration  of  the 
terms  for  which  they  are  elected  or  appointed,  bat  can  lawtollj 
administer  the  powers  confided  to  them  till  their  saccessois  are 
elected  and  qualified.    Revised  Statutes  of  1870,  sec.  2608.    Ibid. 

12.  The  term  of  office  of  the  District  Attorney  is  four  years,  and  the 
District  Attorney  pro  tern,  holds  office  for  the  same  period.  Revised 
Statutes  of  1870,  section  1178.  Ihid, 

13.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  cbuue 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office^  except  that  of  justice  of  the  peace.  That  clause  of  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  from  holding  a  municipal  office. 

Ibid. 
lAf  Where  the  Auditor  had  no  authority  to  draw  the  warrants  he 
issued,  the  fact  of  his  drawing  them  would  create  no  debt  against 
the  State,  and  if  issued  with  the  intention  of  defrauding  the  State, 
the  Treasurer  is  not  bound  to  pay  them,  simply  because  they  maj 
happen  to  be  in  the  hands  of  an  innocent  holder. 

State  ex  rel,  Strauss  v.  Dubudet^  16 J. 

15.  Something  more  than  the  genuineness  of  the  Auditor's  signatare 
and  the  lawfulness  of  the  issue  is  required  to  protect  the  holder  of 
State  warrants,  innocent  though  he  may  be.  Not  being  commer- 
eial  paper,  they  can  be  transferred  only  by  the  indorsement  of  the 
parties  in  whose  favor  they  were  issued.  The  genuineness  of  that 
indorsement  must  be  proved.  Ibid. 

16.  The  State  law  of  January  13,  1873,  merely  provides  a  more  speedy 
remedy  for  the  settlement  of  contests  for  judicial  offices.  It  is 
not  violative  of  section  1  of  article  14  of  the  Constitution  of  the 
United  States.  State  ex  rel.  Morgan  v.  Kennard^  238. 

17.  Should  it  even  be  admitted  that  the  law  authorizes  the  suit  in  the 
name  alone  of  the  party  claiming  an  office,  the  fact  that  the  State 
Las  joined  with  him  in  his  demand,  advocated  by  private  counsel, 
does  not  invalidate  the  proceedings.     Utile  per  inutile  non  vitiatur^ 

Ibid. 

18.  The  Warmoth  commissions  that  were  issued  before  the  general 
election  returns  were  reported  and  promulgated  by  the  returning 
officers  of  the  State,  are  null  and  void.  Kemp  v.  EUis,  253. 

19.  The  court  will  take  judicial  cognizance  of  that  irregularity  which 
renders  the  issuing  of  a  commission  null  and  void,  as  having  been 
done  in  contravention  of  positive  law.  Ibid, 

no,  A  commission  issued  by  the  Governor  must  be  recognized  as  hav- 
ing legal  force,  when  it  bears  priina  facie  evidence  of  genuineness 
^nd  validity,  and  nothing  to  the  contrary  is  shown.  Ibid. 
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21.  Under  the  intrusion  into  office  act,  it  does  not  appear  that  author- 
ity was  conierred  upon  the  courts  to  go  beyond  an  investigation. 
of  the  titles  set  up  by  the  contestants  for  the  office  in  controversy. 

Collin  V.  Knoblockf  263. 

22.  A  review  of  all  the  cases  adjudicated  by  this  court  under  the  in- 
trusion act  will  show,  that,  in  every 'in  stance,  not  one  will  be  found 
which  depended  for  its  solution  upon  the  inquiry  as  to  which  of 
the  contestants  obtained  the  larger  number  of  votes.  Ihid, 

23.  The  adjustment  and  compilation  of  election  returns,  determining 
the  number  of  legal  and  illegal  votes  cast  for  eacii  candidate,  de- 
claring the  result  of  an  election  and  furnishing  the  successful  can- 
didate with  the  proper  certificate,  in  short  superintending  and 
controlling  all  the  details  of  an  election,  belong  properly  to  the 
political  department  of  the  government.  Ibid, 

24.  It  is  only  under  the  statutory  provision  of  1855,  that  courts  can 
proceed,  in  relation  to  parish  offices,  and  through  the  agency  of 
juries,  to  supervise  the  counting  of  votes,  correct  calculations, 
purge  the  polls  of  illegal  votes,  ascertain  and  establish  majorities. 
It  is  confined  to  cases  where  no  commissions  have  issued.     Ihid, 

25.  The  subject  matter  of  proceedings  under  the  intrusion  act  is- 
widely  different  from  that  of  the  statute  of  1855.  In  cases  under 
the  intrusion  law,  courts  can  not  go  beyond  commissions  legally 
issued.  Ibid. 

26.  No  authority  is  delegated  to  the  judiciary  under  the  intrusion  act, 
to  discuss,  modify  or  abolish  the  official  returns  of  the  regular 
State  returning  officers.  Such  a  right  can  not  be  assumed  as  an 
implied  power.  Ibid, 

27.  This  court  will  take  judicial  cognizance  of  the  fact  that  on  the 
fourth  day  of  December,  1872,  the  date  of  the  Warmoth  commis- 
sion to  Knoblock,  the  official  returns  of  the  election  had  not  been 
promulgated,  and  therelore  that  the  issuing  of  the  commission  was 
a  nullity.  Ibid, 

28.  The  defendant  having  been  returned  by  the  legal  returning  board 
of  the  State  as  elected  judge  of  the  Fourth  District  Court  of  New 
Orleans,  and  upon  that  retnrn  the  Acting  Governor  having  issued 
a  commission  to  him  according  to  law,  it  can  not  be  said  that  one 
holding  an  office  under  such  a  commission  has  intruded  into,  or 
nn lawfully  holds  the  office.       State  ex  rel,  Bonner  v.  IJynchy  267. 

29.  No  statute  conferring  upon  the  courts  the  power  to  try  cases  of 
contested  elections  or  title  to  office,,  authorizes  them  to  revise  the 
action  of  the  returning  board.  Ibid, 

80.  The  only  power  the  courts  have  under  the  intrusion  into  office  law 
is  to  decide  if  one  or  neither  of  the  contestants  has  a  legal  title  to 
the  office,  and  the  commission  of  each  is  the  evidence  of  that  fact.. 

Ibid* 
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31.  Where  the  State  Assessors  have  delivered  to  the  Auditor  the 
assessment  roll  and  received  in  full  their  compensation  for  their 
services,  the  contract  between  them  and  the  State  for  making  the 
assessment  is  completely  executed.  The  obligation  of  the  State  to 
pay  them  is  discharged^  and  it  can  not  afterwards  be  revived  by 
any  use  the  Auditor  might  make  of  said  roll. 

State  ex  reh  Board  of  Assessors  v.  GraJiam,  309. 

32.  Where,  on  the  fourth  of  April,  1870,  Campbell  was  elected  by  the 
Council  ot  the  city  of  New  Orleans,  recorder  of  the  Sixth  District 
the  term  of  his  appointment  being  for  two  years,  and  expiring, 
therefore,  on  the  fourth  of  April,  1872,  and  where  Michel  was 
appointed  in  his  place,  by  the  Governor,  on  the  twentieth  of  Sep- 
tember, 1872,  and  on  the  twenty-fourth  of  September,  1872,  the 
Council  again  elected  Campbell:  Held — That,  in  a  legal  sense, 
the  office  was  vacant  on  the  fourth  of  April,  1872,  and  Campbell 
was  only  a  tenant  thereof  at  the  will  of  the  appointing  power,  and 
that,  under  the  circumstances  of  the  case,  the  appointing  power 
was  vested  in  the  Governor,  by  the  1577th  section  of  the  R,  S.,  and 
not  in  the  Council  of  the  city  of  New  Orleans.  The  appointmeot 
being  made  by  the  Governor,  there  was  no  vacancy,  and  the  sub- 
sequent election  by  the  Council  of  another  person,  was  the  filling 
of  a  place  which  was  not  empty. 

State  ex  rel.  Michel  v.  Campbelly  340. 

33.  This  is  a  controversy  for  the  office  of  sheriff  of  the  parish  of 
Pointe  Coupee.  The  suit  is  brought  in  plain tiff*s  own  name.  He 
mistook  his  remedy.  The  proceeding  should  have  been  under  the 
*^  Intrusion  Act.''  It  was  not  authorized  by  act  No.  41,  of  the  acts 
of  1873.  Bretix  v.  Lefenne,  364. 

34.  This  court  does  not  recognize  the  right  of  the  Attorney  General, 
whose  term  of  office  is  about  expiring,  to  make  an  agreement  so 
as  to  preclude  his  successor  from  taking  an  appeal  and  otherwise 
discharging  his  duty  to  the  State. 

State  ex  rel.  Nixon  v.  ChraJuim,  433. 

35.  An  Attorney  General  who  palpably  neglects  his  duty,  and  who 
abandons  the  interest  of  the  State  which  he  was  charged  to  pro- 
tect and  to  defend,  has  no  authority  to  make  contracts  binding  on 
his  successor  for  a  like  dereliction  of  duty.  Ibid, 

-36.  The  Attorney  General  is  not  the  State,  but  only  its  counsel.  His 
agreement  to  acquiesce  in  a  judgment  is  not  the  acquiescence  of 
the  State,  nor  does  it  bind  a  succeeding  Attorney  General  not  to 
take  an  appeal  where  the  time  for  appealing  has  not  elapsed. 

Ibid. 
r37.   There  can  not  be,  at  the  same  time  and  in  the  same  State,  two 
valid  State  governments,  with  two  sets  of  officers. 

StaU  V.  MeFarland,  547. 
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^8.  Where  eertain  persons,  to  wit :  Morrison  and  Pickens,  pretended, 
the  one  as  clerk  and  the  other  as  sheriff  of  the  parish  of  Caddo, 
to  hold  their  offices  and  to  exercise  the  functions  thereof  under 
what  they  called  the  "  McEnery  government,''  in  opposition  to  the 
authority  of  the  United  States  and  the  laws  and  decisions  of  the 
courts  of  this  State  :  Held — That  it  would  seem  to  be  absurd  to 
require  an  argument  to  show  that  parties  occupying  such  positions 
can  not  be  regarded  as  de  facto  officers  of  the  government  whose 
authority  they  contemn.  Ibid, 

^.  No.  41  of  the  acts  of  the  Legislature,  session  of  1873,  forbids 
persons  occupying  the  position  therein  described  from  performing 
any  official  act,  and  also  prohibits  all  officers  of  the  State  from 
recognizing  them  or  giving  effect  to  their  acts.  "  Whatever  is 
done  in  contravention  of  a  prohibitory  law  is  void,  although  the 
nullity  be  not  formally  directed."    C.  C.  art.  12.  3id, 

40.  Every  official  act  of  Morrison  and  Pickens  is,  therefore,  null  and 
void,  if  they  be  in  the  category  of  persons  declared  to  be  usurpers 
in  the  first  section  of  act  No.  41  of  1873,  and  there  is  no  doubt 
that  they  are  in  said  category.  Ibid, 

41.  They  do  not  hold  office  by  virtue  of  any  title.  They  never  were 
declared  elected  by  the  Board  of  Returning  Officers  at  the  general 
election  of  November,  1872,  neither  have  they  been  legally  com- 
missioned. The  documents  called  commissions,  which  they  hold, 
purporting  to  have  been  issued  on  the  fourth  of  December,  1872, 
are  absolute  nullities,  having  been  issued  in  violation  of  law. 

Ibid, 

42.  No  one  claiming  an  office  by  election  in  November,  1872,  could 
have  been  commissioned  except  by  acting  Governor  Pinchback  or 
by  Governor  Kellogg,  inasmuch  as  Governor  Warmoth  was  sus- 
pended by  being  impeached  by  the  House  of  Representatives 
before  the  promulgation  of  the  returns  of  the  election  by  the 
Returning  Board,  and  his  trial  was  discontinued  in  consequence 
only  of  the  expiration  of  his  term  of  office.  Ibid, 

43.  No  one  shall  exercise  the  functions  of  an  elective  office  by  virtue 
of  an  election  unless  he  has  been  declared  elected  according  to 
existing  laws;  and  in  cases  where  the  law  requires  the  officers  to 
be  commissioned,  until  such  commissions  shall  have  been  issued. 
Neither  of  these  prerequisites  was  observed  in  this  case.      Ibid, 

44.  The  acts  of  Morrison  and  Pickens  in  assuming  to  act  as  the  sheriff 
and  clerk  of  Caddo  after  the  promulgation  of  the  law  aforesaid, 
were  in  flagrant  violation  and  contravention  of  its  statutory  pro- 

'  visions.  Such  acts  are  crimes,  and  consequently  can  have  no  legal 
effect.  Those  who  themselves  have  violated  the  law  by  recogniz- 
ing such  pretended  officers,  must  suffer  the  consequences  of  their 
disobedience.  Ibid, 
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45.   The  pretended  official  acts  of  Morrison  and  Pickens  are  Dallities^ 
and  therefore  the  bond  which  is  the  basis  of  this  suit,  as  well  as 
the  proceedings  had  in  the  case  while  Morrison  and  Pickeos  were 
pretending  to  act  as  clerk  and  sheriff,  are  null  and  void.        Ibi£L 
See  Laws  and  Statutes,  No,  21 — Banker  y,  Durand,  511. 
See  Laws,  No.  3 — State  ex  rel.  Richardson  v.  Graham^  73. 
See  Governor,  No.  12 — State  ex  rel.  Dayries  v.  Toist,  396. 
PLEADINGS. 

1.  Where  judgment  in  solido  being  rendered  against  Wallace  & 
Cho^pin  witli  vendor's  privilege  on  a  certain  lot  of  niachinery 
sequestered  in  the  hands  of  said  firm,  but  released  on  buod,  and 
after  release  sold  to  Choppin  &  White,  successors  to  the  former, 
an  appeal  was  granted  to  Wallace  &  Ciioppin  and  no  bond  was 
given  by  said  firm,  but  by  Choppin  alone  for  a  suspensive  appeal; 
and  pending  the  appeal,  the  parties  who  had  obtained  judgment 
against  Wallace  &  Choppin  issued  execution  and  seized  the  prop- 
erty released  on  bond  as  aforesaid,  which  execution  was  injoined 
by  Choppin  &  White:  Held — That  in  answer  to  the  iDJuoction 
suity  no  averment  or  proof  ot  simulation  having  been  made,  the 
party  in  possession  under  a  title  could  not  be  proceded  againat  in 
this  indirect  manner.     Choppin  d:  White  v.  BUuw  i&  Legendre,  35. 

2.  In  this  case  the  defendant  resisted  the  payment  of  anicles  of  fur- 
niture which  she  admitted  to  have  bought,  on  the  ground  that 
they  had  been  sold,  delivered  and  put  up  by  plaintiffs'  father, 
under  whom  they  claimed,  for  the  express  purpose  of  enabling  her 
to  fit  up  and  keep  a  house  of  prostitution,  which  transaction  ahe 
alleged  to  be  reprobated  by  law,  contrary  to  good  morals  and 
therefore  of  a  nature  not  to  be  enforced  by  the  court:  Held — That 
the  defendant  could  not  be  peimitted  to  avoid  the  payment  of  a 
debt  by  pleading  her  own  infamy,  ior  reasons  assigned  in  a  similar 
case  lately  decided — Hubbard  v,  Moore,  24  An.  p.  51)1. 

Sampson  Brothers  v.  Kate  Towfisend^  78. 

3.  Where  A  as  assignee  of  B  sued  C  on  an  open  account,  and  C 
alleged  in  answer  that  he  had  deposited  \^ith  B  a  large  sum  of 
money  before  the  transfer  to  A,  which  had  not  been  accounted  ior^ 
and  pleaded  compensation  :  Held — That  C,  under  the  pleadings, 
did  not  owe  B  the  amount  set  out  in  the  account  sued  on;  that  he 
could  transfer  to  A  only  such  rights  as  he  possessed;  that  compen- 
sation took  place,  and  that  C  should  have  the  opportunity  to  show 
it.  Adams  v.  Webster^  117. 

4.  Under  sections  2595,  2605,  R.  S.,  relative  to  contested  elections 
and  the  whole  tenor  of  the  intrusion  law,  defendant  in  the  court 
below,  and  relator  here  on  application  for  a  mandamus,  could 
-vv^aive  the  delay  for  answering  and  have  a  day  designated  for  trial 
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-without  waiting  until  issue  was  joined  by  said  answer.  Whether 
the  nature  of  the  defense  developed  in  the  answer  when  filed 
would  have  authorized  a  continuance  on  behalf  of  the  plaintiff  is 
not  a  question  in  this  case.  If  the  plaintiff  is  debarred  from  ask- 
ing for  a  jury  to  be  summoned  and  for  a  continuance  to  that  effect, 
it  is  by  his  own  fault.  There  was  no  legal  and  valid  reason 
for  continuing  the  case  as  was  done,  and  the  plaintiff  had  no  right 
to  a  trial  by  jury  as  was  accorded  to  him,  inasmuch  as  he  did  not 
ask  for  one  in  his  petition  and  procured  the  discharge  of  a  jury 
*  that  was  present,  to  whose  sufiBciency  and  competency  as  jurors 
no  objection  was  made,  and  by  whom  the  defendant  in  the  court 
belt)w  and  relator  here  expressed  a  willingness  to  have  his  case 
tried  immediately.  Plaintiff's  subsequent  application  for  a  jury 
was  obvioasly  ior  delay.  The  law  makes  this  class  of  cases  sum- 
mary in  form  of  proceeding.  For  these  reasons  the  mandamus 
prayed  for  is  made  peremptory,  and  the  judge  a  €^  is  ordered  to 
set  down  relator's  case  for  trial  by  preference  over  all  other  cases 
and  without  a  jury  on  the  second  day  of  the  regular  term  of  his 
•court,  April  8,  1873,  and  to  have  notice  thereof  immediately  given 
to  the  parties. 

BUiie  ex  rel.  Pintado  v.  Judge  Fifteenth  Judicial  Dietrict,  149. 

5.  The  plea  of  payment  admits  the  existence  of  the  debt,  whose  con- 
tinuance will  be  presumed  unless  the  defendant  makes  good  his 
plea.  Landry  v.  Delaa  et  al.,  181. 

6.  It  is  no  defense  to  a  suit  to  plead  that  the  plaintiff  had  said  to  the 
defendant  that  he  would  discontinue  his  suit  if  some  other  creditor 
would  do  the  same.  Such  a  promise  would  neither  discharge  the 
debt  uor  bar  the  action^  because  an  agreement  without  consider- 
ation is  not  obligatory. 

Broaddus  et  al.  v.  NoUey  et  dl,,  184. 

Z.  Where  in  a  suit  to  erase  the  mortgage  of  a  third  party ,  said  party 
alleged  that  the  mortgaged  property  had  never  been  individually 
owned  by  the  debtor  of  the  plaintiffs,  and  that,  even  if  it  had  been 
the  property  of  said  debtor,  which  was  expressly  denied,  the  mort- 
gage was  binding  and  operative,  and  that  no  valid  reason  existed 
in  law  to  have  it  canceled :  Held — That  the  two  pleas  were  not 
•contradictory,  and  that  the  judge  a  quo  erred  in  ruling  defendant 
to  elect  between  them,  because  it  was  competent  for  the  party  to 
prove  that  the  property  seized  not  belonging  to  the  debtor  of  the 
plaintiffs,  they  had  no  right  or  interest  to  inquire  into  the  validity 
of  the  mortgage  resting  on  it ;  and  because  it  was  also  competent 
for  said  third  party  to  establish  at  the  same  time  that  the  mortgage 
in  his  favor  was  valid. 

Northern  Bank  of  Kentucky  v.  Police  Jury  ofPointe  Coupee,  185. 
49 
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8.  Where  tiie  plea  of  prescription  is  filed  in  this  court,  jastioe  requires 
th/A  Hie  oaae  sball  be  reoianded,  at  the  prayer  of  the  plaintiff,  in 
ovder  that  he  may  have  an  opportooity  of  introducing  eyidenee  to 
interrupt  the  prescription.  Taylor  v.  Woodward  ei  al.f  212. 

9h  An  intervention  can  not  he  sustained  where  the  demand  is  not 
incidental  to  the  main  action  and  where  the  intervenor  neither  joins 
the  plaintiff  in  claiming;  tlie  same  thing,  or  any  thing  connected 
with  ity  nor  unites  with  the  HetiMidant  in  reslHiing  the  claim  of  the 
plaintiff,  nor  claims  a  privilege  on  the  proceeds  of  any  thing  which 
has  been  sold,  or  pretends  to  be  the  owner  of  the  tliiog  which  has 
been  seised.  Moreau  v.  Moreau,  214. 

10.  The  creditors  of  a  succet&sion  have  no  right  to  intervene  Mn  pro- 
ceedings by  the  heirs  to  compel  an  administrator  to  render  his 
aooounts.  Ibid, 

11.  Where  the  demand  of  an  iuterveuor  does  not  grow  out  of  the 
principal  action  and  is  not  specially  permitted  by  law,  it  mast  be 
dismiaaed.  Ibid. 

12.  Where  the  rights  of  the  plaintiff  had  neither  been  ascertained,  nor 
could  be  ascertained  until  a  settlement  of  his  mother's  succession 
had  been  had^  he  must  prove  this  settlement,  and  then  sue  for  a 
partition^  Ibid, 

13.  An  injunction  will  not  be  set  aside  for  irregularities  when  it  ap- 
pears from  the  iace  of  the  papers  tliat  anottier  would  be  issued. 

Bupre  V.  Stcafford,  222. 

14.  Where  it  was  pleaded  that  an  injunction  ought  to  be  dissolved,. 
because  the  party  appl}  ing  for  it  as  tutrix  set  iorth  in  her  petition 
grounds  whioh  could  have  been  urged  in  the  defense  to  a  p«*titory 
action  against  her  individually :    Held — That  the  plea  is  not  valid. 

Ibid. 
J 5.  Where  an  exception  to  the  suit  was  filed  on  the  ground  that  the^ 
heir  had  been  put  in  possession  of  the  property  and  the  adminis^ 
tratrix  could  not  be  sued,  and  where,  on  said  plea,  the  exception 
as  to  the  administratrix  was  sustained,  and  the  case  was  tried  as 
to  the  heir :    Held — That  the  snit  should  have  been  dismisi^ed. 

Martin  v.  Cannon^  225. 

16.  A  party  should  not  be  listened  to,  when  urging  technical  irregu- 
larities in  the  proceedings  to  which  lie  was  himself  a  party,  in 
order  that  he  should  enrich  himself  at  the  expense  of  others. 

State  ex  rel.  Bach  v.  Louieiana  Levee  Company,  228. 

17.  Where  the  defendant  was  sued  for  two  mortgage  notes  left  with 
him  on  deposit,  and  required  to  restore  them  or  pay  the  full 
amount  thereof:  Held — That  defendant  disclaiming  any  owner- 
ship of  said  notes  and  having  no  personal  interest  in  them,  has  no- 
defense  to  set  up  for  himself,  and  has  no  right  to  plead  one  for  a 
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tbird  party  and  ask  the  court  to  pass  upon  a  qaestion  that  would 
not  be  binding  if  decided  for  or  against  that  person. 

jDucroe  v.  Goitschalh,  233. 

18.  The  pTnintiff  having  alleged  a  final  settlement,  can  not  go  behind 
it  and  demaiid  the  investigation  and  adjustment  of  the  affairs  of 
the  partnership.  Btsides,  it  could  not  be  done  in  this  suit,  which 
is  for  a  specific  sum.  Job  v.  ffeuer,  279. 

19.  Where  thi*  allegations  and  the  prayer  of  the  petition  and  the 
evidence  adduced  make  it  clear  that  the  action  is  predicated  upon 
a  contract,  tlie  plaintiff  can  not  recover  on  a  quantum  meruit. 

*  Mazureau  dk  Hennen  v.  Morgan^  281. 

20.  Where  the  plaintiff  prayed  lor  a  mandamus  to  compel  the  Auditor 
to  issue  to  him  warrants  on  the  State  Treasury  for  compensation 
for  mortgages  recorded  by  him  under  the  section  67  of  act  42  of 
J  871,  at  tlie  rate  of  $1  50  per  each  mortgage,  in  accordance  with 
the  roll  which  he  had  inrnighed  to  the  Auditor,  and  which  is  in  the 
Auditor's  possession  :  Held — That  there  is  nothing  in  the  record 
showing  that  the  amount  claimed  exceeds  five  hundred  dollars  and 
vests  jurisdiction  in  this  court.  It  may  be  above  or  below  that 
sum.  The  jurisdiction  of  the  court  must  be  apparent  from  th*e 
pleadings.    It  can  not  be  guessed  at. 

State  ex.  Becorder  of  Mortgages  v.  Clinton,  285. 

21.  Where  the  exception  was,  that  plaintiff,  having  claimed  in  her 
first  petition  only  one-half  of  the  commission  allowed  by  law  to 
executors,  could  not,  in  a  supplemental  one,  claim  the  whole  com- 
mission :  Held — That  she  had  the  right  to  amend  her  pleadings, 
and  that  the  exception  could  not  be  maintained. 

Hale  V.  Salter,  320. 

22.  Where  the  plaintiff  in  execution  contended  that  the  builder's 
privilege  was  lost  by  the  sale  of  the  property  in  mass :  Held — 
That  said  plaintiff,  who  proceeded  with  the  sale  in  block,  notwith- 
standing the  third  opponent's  application  for  a  separate  appraise- 
ment, ought  not  to  be  heard  setting  up  such  a  defense.  He  ought 
not  to  benefit  by  his  own  wrong. 

City  of  Baltimore  v.  Parlange,  335. 

23.  The  third  opponent,  having  claimed  part  of  the  proceeds,  has  no 

right  to  demand  that  the  sale  be  treated  as  an  absolute  nullity. 

Besides,  it  could  only  be  set  aside  in  a  direct  action. 

Ibid. 

24.  Where  the  plaintiff,  in  a  suit  against  D,  seized  certain  bales  of  cot- 
ton by  attachment,  in  the  hands  of  A,  to  whom  the  cotton  had 
been  shipped,  and  A  intervened,  and  alleged  he  had  privilege  on 
said  cotton  for  advances  to  make  it  and  for  charges  paid  on  the 
same,  which  was  in  his  possession,  and  D  bonded  the  property 
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after  tbe  interveDtlon  of  A:  Held — That  the  intervention  aod 
third  opposition  could  not  be  excepted  to  as  prematare.  The  in- 
tervention could  not  be  considered  as  dismissed  by  the  bonding. 
The  bond  remained  in  lieu  of  the  property  seized  and  released. 

Cass  <&  Dowling  v.  Bouark^  25S. 

25.  The  intervention  could  only  be  made  while  the  suit  was  pending; 
and  tbere  is  no  good  reason  why  the  third  opposition  should  not 
be  made  at  the  same  time,  in  order  that  the  relative  rank  of  the 
contesting  creditors  should  be  settled  in  one  suit.  Ibid. 

26.  The  plea  that  an  agent  had  no  right  to  stipulate  the  solidarity  of 
the  obligation  sued  on,  is  a  matter  of  special  defense,  which  slioold 
have  been  set  up  in  defendant's  answer.  It  can  not  be  urged  in 
error  to  a  judgment  rendered  and  confirmed  by  default. 

Oanit  V.  Eaton  et  al.,  507. 

27.  Nothing  can  be  assigned  as  an  error  of  law  which  could  have  been 
cured  by  evidence  legally  given  at  the  trial. 

Successian  of  Bailey,  580. 

28.  An  assignment  of  errors  in  this  court  can  not  cure  the  omission  of 
the  appellants  to  make  opposition  and  present  regularly  the  issnea 
of  fact  which  they  desire  adjudicated .  Ibid, 

29.  The  grounds  for  opposing  the  judgment  placed  on  the  tableau  are 
such  as  should  have  been  presented  before  its  rendition,  and  can 
not  be  urged  in  this  procet  ding.  If  the  heirs  are  injured  bj  the 
failure  of  tbe  administrators  to  set  up  those  grounds,  there  is  a 
remedy  at  tbe  proper  time  and  before  the  proper  tiibunal.  Their 
prayer  to  amend  the  judgment  can  not  be  heard,  because  they  are 
appellees.  Succession  of  Hart,  583. 

30.  Where  there  is  a  discrepancy  between  the  allegation  and  the  docu- 
ment made  part  of  the  petition,  the  latter  controls. 

Matthews  v.  WilliamSf  5d5. 

31.  Where  the  plaintiff  brought  suit  in  his  own  name  on  a  proniissoiy 
note  drawn  payable  to  his  wife  or  bearer,  and  which  was  executed 
by  defendant  for  the  price  of  certain  lands,  purchased  by  him  from 
the  wife,  the  same  being  her  paraphernal  property,  and  where  it 
was  contended  on  the  part  of  the  defendant  that  the  facts  in  the 
case  showed  that  the  plaintiff  did  not  have  the  administration  of 
tbe  wife's  property ;  and  it  was  contended,  on  the  other  part,  that 
this  was  not  a  real  action,  and  that  by  article  107  of  the  Code  of 
Practice  the  plaintiff  in  this  case  had  the  right  to  sue  for  the  debt 
due  his  wife :  Held — That  the  ground  assumed  by  plaintiff  is  cor- 
rect, and  that  the  fact  that  the  husband  brought  the  suit  would 
seem  to  imply  that  he  was  administering  the  wife's  paraphernal 
property.  Morton  v.  Gopeland,  592. 
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32.  The  defense  set  up  that  there  is  defect  in  the  title  to  the  land 
forming  the  consideration  of  the  note  sued  upon  can  not  be  ad- 
mitted, inasmuch  as  defendant  does  not  allege  in  his  answer,  or 
show  by  testimony,  that  he  has  ever  been  threatened  with  evic- 
tion, or  that  he  has  ever  been  disturbed  in  his  possession.    Ihid. 

Skb  Mortgage,  No.  14 — Pipes  v.  Narsworthy,  557. 

See  Action — Chavanne  v.  Frizola,  76. 

See  Evidence,  Nos.  10,  11. 

See  Compensation,  No.  1 — Adams  v.  Webster,  117. 

See  Injunction,  No.  7 — Lee  v.  Packard,  397. 

See  Jurisdiction,  No.  8 — TTiibodeaux  v.  Voorhies,  478. 

PRACTICE. 

1.  It  can  not  be  contended,  on  the  part  of  defendant,  that,  inasmuch 
as  when  the  judgment  was  rendered  and  notice  thereof  served  at 
her  domicile,  she  was  absent,  or  had  gone  out  of  the  parish,  it  was 
necssary  to  appoint  an  attorney  upon  whom  the  service  of  the 
notice  of  judgment  should  have  been  made. 

Holbrooh  v.  Bronson,  51. 

2.  The  appointment  of  persons  to  represent  partitas  to  a  suit  should 
be  made  witli  caution  aud  in  cases  clearly  designated.  Ibid 

3.  The  judgments  in  this  case  appointing  a  testamentary  tutor  aud 
the  mother  of  minors  their  natural  tutrix,  were  not  absolute  nulli- 
ties and  can  not  be  attacked  collaterally. 

Succession  of  Pinnijer,  53. 

4.  The  title  to  property  can  not  be  attacked  collaterally,  and  where 
a  judgment  creditor  seizes  property  as  belonging  to  his  judgment 
debtor,  but  the  title  to  which  stands  in  the  name  of  another,  he 
assumes  the  burden  of  showing  simulation. 

Pierce  v.  Clark  and  Sheriffs  111. 

5.  A  motion  for  a  new  trial  can  not  be  refused  •*  with  a  view  of  allow- 
ing the  Supreme  Court  to  pass  upon  the  rights  of  the  parties,  under 
the  conviction  that  it  is  more  than  useless  to  put  the  parties  to 
additional  and  unnecessary  expense  by  submitting  the  case  to 
another  jnry  which  would  be  composed  as  the  one  which  tried  the 
case  under  existing  laws."  This  mode  of  proceeding  and  such 
strictures  made  in  advance  on  the  jury  to  which  it  might  be  sub- 
mitted, can  not  be  sanctioned.  Adams  v.  Webster,  113. 

6.  Where  the  judge  in  a  lower  court  is  satisfied  that  the  verdict  of  a 
jury  is  wrong,  it  is  his  duty  to  grant  a  new  trial  and  not  indirectly 
deprive  the  party  of  a  trial  by  jury,  by  rendering  what  he  believes 
to  be  an  improper  and  unjust  judgment  with  the  view  of  having 
it  revised  on  appeal.  It  might  be  that  the  verdict,  on  a  second 
trial,  would  prove  satisfactory  to  both  parties.  Ibid, 
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7.  Where  a  motion  as  to  the  disqualifications  of  a  grand  juror,  wbkjh 
rested  on  questions  of  facts,  was  ovei  ruled,  and  no  bill  of  excep- 
tions taken :  Held — That  the  court  could  not  look  into  the  cocrect- 
ness  of  the  ruling,  not  having  jurisdiction  of  lacta  in  cnmiual 
causes.  State  v.  3ranek,  115. 

8.  Where,  before  sentence  was  passed,  a  motion  was  made  on  behalf 
of  the  defendant  in  arrest  of  judgment,  on  the  giound  that  tbe 
drawing  of  the  grand  jury  was  illegal,  as  shown  by  tLue  minutes  of 
the  court,  and  where,  on  the  trial  of  said  motion,  the  minates 
were  allowed  to  be  corrected  and  a  bill  of  exceptions  taken  thereto: 
Held — That  the  minutes  can  at  any  time  be  corrected  to  make 
them  correspond  with  the  trath,  and  being  under  the  eye  of  the 
judge,  who  by  law  takes  part  in  the  proceeding,  do  evidence  ii 
necessary.  Ihid, 

9.  Where  a  judgment  by  default  was  entered  before  the  delay  required 
by  law  had  expired,  it  will  not  be  niaintained  as  valid  on  the 
ground  that  it  was  not  made  final  until  after  the  usual  delajaaod 
that  the  defendant,  having  thereby  suffered  no  injury,  can  Dot 
complain.  Hart  <&  Co.  v.  l^ixon  dt  Co.,  133. 

M).  The  words  **  ordinary  course  of  practice  "  mean  that  the  coorae 
which  is  positively  commanded  by  the  law  shall  be  pursued. 

Rid, 

11.  There  is  no  difference  between  entering  a  default  a  day  too  soon 
and  confirming  a  default  a  day  too  soon.  One  delay  is  as  impera- 
tive as  the  other.  iWtf. 

1«2*  There  is  no  issue  joined  when  the  judgment  by  default  has  been 
improperly  entered,  and  the  judgment  in  confirmation  has  nothiog 
to  rest  upon.  IM. 

13.  There  is  no  statutory  provision  of  law  requiring  direot  action 
against  the  slieriff  to  compel  him  to  comply  with  wliat  the  plaintiff 
considers  his  adjudication,  and  to  fix  the  respective  rights  u(  per- 
sons holding  mortgages  on  the  property  sold  under  execution. 
The  practice  has  always  been  to  proceed  by  rule,  and  this  practice 
has  been  expressly  recognized  by  the  decisions  of  tliis  court. 

Blair  dt  Co.  v.  Taylor  et  ol..  144. 

14.  A  mortgage  creditor  has  no  right  to  injoin  the  sale  of  his  debtor's 
property  for  want  of  notice  of  the  application  for  the  order,  when 
the  sale  was  ordered  to  pay  creditors  having  a  higher  rank,  era 
preference  over  him.  Wella  v.  WelUt  l^' 

15.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference  intervened,  and  joining  in  the  defense  made  by  the 
executor  of  an  estate  against  the  injunction  issued  at  tbe  prayer 

\        of  a  creditor  of  an  inferior  rank,  asked  that  the  judgment  be  so 
amended  as  to  allow  them  twenty  per  cent,  damages  on  their 
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claims :  Held— That  they  were  not  entitle  to  a&y  kioreas^  of  the 
amoants  allowed  them  respectively  on  the  exeotitot'6  tableau.  No 
act  of  one  creditor,  however  illegal,  can  be  the  ba^  for  enlat^ging 
the  claims  of  other  creditors  against  the  common  d^dbtot,  1Aie«ii6^ 
cession.  Bat  the  plaintiff,  who,  by  injoining,  hasill^gVilly  ebstmcted 
the  sale  provoked  by  the  executor,  is  liable  to  the  succession  for 
damages,  and  the  prayer  of  the  executor  for  an  amendment  of  the 
judgment  should  be  granted.  I%id, 

16.  The  vendee  evicted  of  the  property  by  the  foreclosure  of  a  prior 
mortgage  containing  the  pact  de  non  alienando  is  not  bound  to  de- 
fend the  executory  proceeding  or  to  give  notice  thereof  to  the 
vendor.  The  undertaking  of  the  purchaser  is  to  pay  the  price  ^ 
that  of  the  vendor  is  to  maintain  the  title  and  the  possession. 

Ball  et  al,  v.  Estate  of  8harpley  Owen,  195. 

17.  This  court  can  go  behind  the  judgment  of  the  court  a  qua  to  see 
wlien  the  obligations  sued  on  arose  between  the  parties. 

Bohert  v.  Coco,  199 

18.  *'If  one  demand  less  than  is  due  him,  and  do  not  amend  his  peti- 
tion in  order  to  augment  his  demand,  he  shall  lose  the  overplus.'* 
C.  P.  art.  156.  Stafford  v.  Stafford,  223. 

19.  Where  the  defendant,  after  pleading  to  the  merits,  made  a  recon- 
ventional  demand,  and  the  judge  refused  to  fix  the  cause  for  trial 
unless  the  delendant  should  give  security  for  costs:  Held — That 
there  is  no  known  law  or  practice  which  could  juatif/  his  o^ndiict, 
and  that  none  had  been  referred  to  by  said  jadge. 

State  ex  rel.  Nelson  v.  Judge  of  the  Six^  District  Conrt,  parish  of 
Orleans,  227. 

20.  The  proceeding  by  rule  is  not  new  under  the  laws  of  this  State, 
and  whenever  the  Legislature  authorizes  it,  that  summary  form  of 
remedy  may  be  adopted  by  litigants,  and  the  want  of  citation  or 
notice  can  not  be  pleaded  by  defendant.  The  delay  allowed  to 
answer  would  undoubtedly  be  extended  by  the  eourt^  on  proper 
application,  if  insufficient. 

State  ex  rel.  Morgan  r.  Kewnard,  238. 

21.  The  penalty  for  not  producing  books  and  papers  in  obedience  to  a 
suhpena  duces  tecum,  is  not  imprisonment  for  contempt.  The  con- 
sequence of  the  disobedience  is,  that  the  party  who  has  obtained 
the  ^ubpena  has  the  right  to  ask  that  the  facts  which  he  states  in 
his  affidavit  for  the  subpena  be  taken  as  proved. 

Columbia  Fire  Company  No.  5  t.  FureeUi  283. 

22.  Where  the  books  called  for  wore  produced  on  the  day  of  the  trial, 
and  the  defendant  did  not  then  move  for  a  continuance  in  order  to 
allow  him  time  to  examine  them,  but  simply  objected  to  going  to 
trial:    Held — That  this  was  not  sufficient.    He  should  at  lea* 
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have  saggested  to  the  court  that  he  was  deprived  of  some  right,  or 
that  an  examination  of  the  books  was  necessary  to  enable  him  t» 
make  out  his  case.  Ibid. 

23.  It  is  a  rule  of  court,  long  since  established,  that  unless  personal 
service  has  been  made  upon  a  witness,  no  attachment  to  compel 
his  attendance  will  be  granted.  State  v.  AUemand,  525. 

24.  No  postponement  or  continuance  will  be  granted  unless  accom- 
panied by  proof  of  due  diligence.  Ibid. 

25.  Where  the  administrator  and  the  opponent  to  the  tableau  oi  dig- 
tribution  by  said  administrator  have  filed  a  written  agreemeot  to 
have  the  judgment  dismissing  the  opposition  reversed,  and  to 
reinstate  the  opposition,  and  to  remand  the  case  to  be  tried  onito 
merits :  Held — That  this  can  not  be  done  without  the  consent  of 
all  the  parties  interested,  several  of  whom  are  not  before  the 
court,  and  that  the  case  must  be  continued  to  have  the  ciediton 
on  the  tableau  cited  according  to  law. 

Succession  o/JRamero,  534. 

26.  An  intervener  is  entitled  to  the  delay  necessary  for  serrice  of 
citation  and  putting  the  intervention  at  issue. 

Sandel  v.  Douglas,  561 
Sbb  Citation,  No.  S—Bell  v.  Short,  312. 

PAYMENT. 

1.  Where  a  commercial  firm,  the  payees  of  two  promissory  notes,  dao 
respectively  in  1862  and  1863,  instituted  in  April,  1870,  suit  against 
the  indorser  thereof,  and  where,  on  the  payment  thereof  being 
established  by  notarial  act,  plaintiffs  attempted  to  prove  that  it 
was  made  in  Confederate  notes,  and  contended  that  said  payment 
was  in  violation  of  the  non-interconrse  laws,  having  been  made  at 
Shreveport,  within  the  Confederate  military  lines,  to  one  oi  the 
plaintiffs,  who  was  a  resident  of  New  Orleans,  then  within  the 
Federal  lines,  and  whose  authority,  therefore,  to  represent  the 
firm  as  its  agent  ceased  to  exist :  Held — That  whatever  might  be 
said  of  the  acts  of  the  said  party  in  going  through  the  prohibited 
lines,  and  its  legal  effects  upon  any  contracts  of  his  own  or  his 
firm,  said  firm,  or  any  one  of  its  members,  can  not  now  invoke  the 
illegality  of  the  said  payment,  or  enforce  a  second  payment'.  They 
can  not  be  heard  to  urge  their  own  unlawful  conduct  to  their  own 
benefit.  The  payment  under  such  circumstances  must  be  held 
binding  upon  both  plaintiffs.  Sogers  et  al,  v.  Qibhs,  563. 

See  Judgment,  No.  22 —  Winst^m  v.  Nunez,  476. 

No.  36 — Guidry  v.  Jeanneaud,  634. 
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See  Succession,  No.  6 — Sevier  v.  Sargent,  220. 
See  Marriage,  No.  9 — Lee  v.  Packard,  397. 

PROMISSORY  NOTES. 

See  Bills  and  Promissort  Notes. 

PARTNERSHIP. 

1.  The  prescription  of  three  years  set  up  against  a  suit  for  settlement 
of  the  affairs  of  a  partnership  is  not  applicable  when  no  settle- 
ment of  its  business  and  no  adjustment  of  the  liabilities  of  the 
copartners  among  themselves  have  taken  place. 

Benoist  et  al.  v.  Markey  et  oZ.,  59. 

2.  In  the  case  of  a  dormant  or  secret  partner,  although  credit  is 
manifestly  given  only  to  the  ostensible  partner,  no  other  party 
being  known,  yet  it  is  not  deemed  an  exclusive  credit,  but  is  bind- 
ing upon  all  for  whom  the  partner  acts,  if  done  in  their  business 
and  for  their  benefit.  Boudreaux  v.  Martinez  et  al.,  167. 

3.  The  creditor  is  not  affected  by  the  State  of  affairs  between  the 
partners  inter  se.  A  deceit  or  fraud  between  them  has  nothing  to 
do  with  their  obligations  towards  third  persons  who  are  not  party 
to  it.  Ibid, 

4.  The  circumstance  that  a  woman  is  the  concubine  of  her  nial« 
partner,  does  not  deprive  her  of  an  action  for  the  settlement  of 
affairs  and  a  part  icipation  in  profits  derived  from  capital  and  labor 
which  she  contributed,  though  much  of  the  property  claimed  is 
real  estate  standing  in  the  copartner's  name  alone,  and  had  never 
stood  in  her's.  Malady  v.  Malady,  448. 

5.  The  fact  of  the  social  relations  which  Mary  B.  Caldwell,  one  of 
the  defendants  in  this  case,  has  choeen  to  assume,  can  not  deprive 
her  of  what  justly  belongs  to  her.  She  should  be  allowed  to  place 
her  capital  and  industry  against  the  capital  and  industry  of 
William  Malady,  her  paramour  and  cop;irtner,  and  the  property 
purchased  during  the  time  they  have  been  living  and  working 
together,  should  be  declared  property  in  which  they  have  a  joint 
interest;  one- half  of  it  should  be  decreed  to  be  the  property  of 
William  Malady,  and  said  half  to  belong  to  the  comrauniiy  which 
existed  between  himself  and  his  lawful  wife,  Mary  Malady. 

Ibid. 

6.  Were  it  admitted  that  a  partner  can  shield  himself  from  responsi- 
bility by  publishing  that  he  will  not  be  responsible  for  debts  con- 
tracted by  his  copartners  in  the  interest  of  their  common  venture*, 
still  the  notice,  even  if  sufficient,  must  be  brought  home  to  the 
party  who  contracts  on  the  responsibility  of  the  firm.  His  telling 
his  partners  that  he  would  not  be  responsible,  does  not  affect  the: 
plaintiff,  who  was  not  noticed.  Drum  v.  Hanna  et  aL,.  645.. 
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PARTN£RSHIP--CoDtioaed. 

7.  Under  sach  circaiiiftt4UiQee,  a  oo|HU*tDec»  who  stood  bj  and  aw, 
withoat  objeetioii8,  a  work  done  which  was  neoeasarj  for  the  [nt>- 
secutioD  of  the  business  in  which  he  was  engaged,  ia  bound  to  pi| 
for  it.  Ibid. 

PRESCRlt>TION. 

1.  The  prescription  of  three  years  set  ap  against  a  suit  for  settlemeot 
of  the  affairs  of  a  partnership  is  not  applicable  when  do  settlement 
of  its  business  and  no  adjastment  of  the  liabilities  of  the  copart- 
ners among  themselves  have  taken  place. 

Benoist  et  aJ,  v.  Marhey  et  dL,  59. 
a.  Article  613  of  the  Code  of  Practice,  conoeruing  prescriptioD, 
clearly  refers  to  a  judgment  in  a  contested  suit,  but  wliich  has  been 
obtained  through  fraud,  or  because  the  defendant  had  lost  the 
receipt  given  by  the  plaintiff.  Article  1994  Civil  Code  applies  to 
acts  made  in  fraud  of  creditors.  Fuentes  v.  Oaines,  85. 

2.  The  validity  of  a  probated  will  is  immaterial  to  third  parties  nntfl 
they  are  disturbed  under  it  in  the  possession  of  their  property,  ss4 
prescription  against  them  could  not  .begin  to  mn  until  the  cMie 
of  action  had  arisen ;  nor  can  prescription  run  against  ove  in 
possession.  Ibid. 

4.  A  judgment  of  nonsuit  based  upon  the  mere  failure  of  a  plaintiff 
to  appear,  can  not  be  regarded  as  a  voluntary  abandonment  of  the 
claim.    The  suit  was  sufficint  to  interrupt  prescription. 

Loelee  v.  Barr&w,  118. 

5.  Where  it  was  contended  that  two  Judgments  were  not  properlj 
revived,  only  one  petition  for  revival  thereof  being  filed,  and  in 
one  judgment  the  revival  of  said  judgments  being  decreed: 
Held — That  the  prescription  of  the  judgments  was  properly  inter- 
rupted,  because  citation  was  served  personally  within  ten  yean. 
Whether  the  application  was  made  in  one  petition  or  in  two  is 
immaterial.  The  decree  of  revival  for  both  judgments  was  reo- 
dered  contradictorily  with  the  defendant,  who  was  personally  cited 
within  ten  years.  There  is  no  law  requiring  this  decree  arreatiDg 
prescription  to  be  registered.         CarroU  et  al,  v.  Se/ip  et  oL,  141. 

6.  Where  the  plea  of  prescription  is  filed  in  this  court,  jastice 
requires  that  the  case  shall  be  remanded  at  the  prayer  ot  the 
plaintiff,  in  order  that  he  may  have  an  opportunity  of  iutrodacinf 
evidence  to  interrupt  the  prescription. 

Taylor  v.  Woodward  et  aJt.j  212. 

7.  Where  a  final  judgment  was  rendered,  on  the  twelfth  of  April, 

\1869,  against  Jnilliard,  in  the  case  of  Juilliard  «.  Rogay,  in  vhieb 
Juilliard  had  caused  Rogay  to  be  arrested  on  the  ground  of  his 
d>%arting  permanently  from  the  State  withoat  leaving  therein 
«ul\bient  property  to  satisfy  the  demand  of  his  creditor:  Held— 
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That  the  presoriptiou  of  one  year  can  not  be  oppoeed  by  the  surety 

on  JnilliMrd^s  arrest  bond  against  a  suit  instituted  by  Rogay  on 

>the  fonrth  of  D««ceniber,  18K9,  to  recover  damages  for  his  unlawful 

arrest  iu  November,  1865,  beeaaee  his  right  of  action  did  not  accrue 

uatil  the  flnaJ  judgment  in  his  favor  was  rendered.    Besides,  it  is 

not  an  action  arising  w  d^Mo.    It  is  a  suit  upon  a  bond.    It  is  an 

•obligation  entered  into  by  the  signers  thereof,  and  can,  therefore, 

be  considered  only  as  an  obligation  to  be  prescribed  by  the  laws 

regulating  the  prescription  of  obligations,  and  uot  by  the  laws 

regulating  tlie  prescription  of  actions  for  damages  arising  from  the 

commission  of  offenses  or  quasi -offenses. 

,  Bogay  v.  JuiUiard,  905. 

"S.  The  action  ngaiiist  the  sureties  of  a  sheriff  for  money  collected  by 
him  and  uot  accounted  for  to  the  party  entitled  to  it,  is  barred  by 
tlie  prescription  of  two  years.  Revised  Statutes  of  1870,  section 
2816.  Hugh  v.  HemandeZt  960. 

S.  The  law  has  not  given  Uie  sanmary  remedy  by  rule  against  sure- 
ties on  a  slieriff^s  bond,  and  where  the  rule  was  made  absolute, 
and  in  a  subsequent  action  of  nullity,  said  judgment  was  set  aside 
on  the  ground  that  no  citation  had  been  served  on  the  parties,  the 
prescription  of  two  years  was  not  interrupted  by  the  instituting 
of  such  a  proceeding  against  the  parties.  Itnd. 

10.  Where  the  action  is  to  make  a  telegraph  company  responsible  for 
loss  on  goods,  resulting  from  error  in  a  telegraphic  message,  the 
prescription  of  one  year  does  not  apply.  This  action  arises  ex 
C(mtra4iiu,  and  not  ex  delicto. 

La  Change  v.  Souihweetem  Telegraph  Company,  989. 

11.  This  action,  as  its  character  appears  from  the  petition,  is  a  suit  for 
a  tort  or  trespass;  and  the  defendant  is  sought  to  be  made  liable 
ffi  eolido  as  a  co- trespasser  with  another  person,  with  whose 
trespass,  if  committed,  he  is  in  no  manner  connected.  If  such  an 
action  would  lie  against  the  defendant,  it  is  certainly  barred  by 
the  prescription  of  one  year,  which  is  pleaded. 

Whitehead  v.  Dugan,  409. 

12.  The  seizure  of  A's  property  under  a  suit  against  B,  is  a  quasi 
offense,  and  the  action  ba^ed  upon  an  obligation  springing  from  a 
quasi  offense  is  preBcribed  by  one  year. 

Lizardi  v.  New  Orleans  Canal  and  Banking  Company,  414. 

13.  Where  it  was  contended  that  even  if  the  source  of  the  obligation 
incurred  by  the  defendant  be  conceded  to  have  been  a  quasi  offensCi 
such  as  the  wrongful  attachment  of  the  plain tifTs  property,  still 
the  prescription  should  not  begin  to  run  until  the  end  of  the 
wrongful  act,  for  until  then  the  amoant  of  the  damages  done  by 
tiie  eontinaous  attachment  oould   not   have  been  ascertained: 
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Held — That  if  there  is  good  reason  why  the  law  regulating  pre- 
scriptions in  such  cases  ought  to  be  as  is  contended,  >-et  that  this 
conrt  has  no  right  to  alter  the  positive  provisions  of  tlie  eode 
which  declares  that  prescription  runs  from  the  <late  on  whirh  th« 
injury  or  damage  was  sustained.  But  it  is  incumbent  upon  the 
party  pleading  prescription  to  show  what  portion  of  the  damagf^ 
proved  occurred  anterior  to  the  year  preceding  the  institution  of 
the  suit,  or  in  other  words,  to  establish  what  part  of  the  plain tifi"* 
demand  is  prescribed.  Ibid, 

14.  In  fixing  the  rents  due  for  the  plantation  seized,  the  highest  €«ti- 
mate  which  the  evidence  will  p-  rmit  must  be  adopted,  as  the 
property  was  tortiousjy  taken  from  the  possession  of  the  plaintiff. 

Ibid. 

15.  A  simple  acknowledgment  of  a  debt,  when  prescription  is  acquired, 
is  not  a  renunciation  of  the  prescription.  In  this  case  the  evidence 
does  not  establish  a  positive  promise  to  pay.  At  moat,  it  was  an 
offer  to  compromise  by  the  payment  of  half,  which  was  not  ac- 
cev)ted.  Frellsen  v    Gantt,  476. 

16.  Where  a  debt  was  acknowledged  in  an  act  ol  mortgage,  and  not 
represented  by  notes,  the  prescription  ot  ten  yeais  is  aiipliCiible. 

A  Seyburn  v.  Deyris.  48^1 

17.  The  prescription  of  ten  years  was  interrupted  as  to  Widciw  Engenie 
Deyris,  by  the  note  which  she  gave  on  the  seven tii  ot  April,  1862, 
for  the  interest  accrued  during  the  years  1860,   1861  an  i  ldG2,  and 

-ipasmuch  as  subsequently,  on  the  twent^'-eightli  ot  February  1668, 
she  waived  prescription  on  this  note.  Ibid. 

18.  The  note  signed  on  the  first  of  January,  1868,  by  Eugenie  Di  yris, 
widow  of  Henry  Penn,  Sr.,  and  by  one  of  tlie  heiiK,  Claia  Peno, 
representing  the  interest  for  anotlier  year  on  the  mortgage  claim, 
did  not  amount  to  a  renunciation  of  prescri|)tion  by  CInra  Peoo^ 
as  to  her  share  of  the  past  installment  of  the  mortgage  dt  bt. 
That  note  contains  no  renunciation  by  her  of  tlie  prescription 
already  accrued.  Jbid, 

19.  The  act  of  1853  fixing  the  prescription  of  jmlgments  at  ten  years 
frum  their  rendition,  also  provides  the  ouiy  means  by  which  it 
can  be  averted,  and  said  prescription,  theielore,  can  only  be 
averted  by  complying  with  these  requirements. 

SiiccesMon  of  Hardy,  489. 

20.  The  plea  of  prescription,  filed  by  the  administrator,  can  not  ex- 
tend its  benefits  to  the  heirs  of  age  and  the  widow.  As  t«  tbe 
snccession  and  the  minors,  it  does — their  interest  being  in  the  snc- 
cession,  and  the  succession  being  represented  by  the  administrator,, 
whose  duty  it  is  to  interpose  any  legal  defense  in  h\»  power  to  a 
suit  in  which  the  succession  he  represents  is  interested. 

Banker  v.  Durandj  511. 
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SI.  The  plea  of  pre>cription  filed  in  this  court  by  defendant  against 
plaintiffs,  wlio  allege  the  nullity  of  the  judgment  he  relies  upon, 
is  not  well  taken.  The  plaintiffs,  in  pursuit  of  their  rights,  find- 
ing  themselves  opposed  by  wiiat  purports  to  be  a  superior  mort- 
gage to  theirs,  have  the  right  to  attack  it  and  show  its  nullity. 

Kennedy  v.  Rust,  554. 
See  Bankruptcy,  No.  3 — WiUard  v.  Brigham,  600. 
See  Judgment,  No.  34 — Winter  v.  Toutmr  et  al,,  611. 
See  Wills  and  Testaments,  No.  15 — Succession  of  Dubreuil, 
370. 
FRIVILEGB  AND  LIEN. 
1.  A  commercial  firm  can  not  satisfy  the  remainder  of  their  claims 
of  J 866  for  moneys  and  other  supplies  furnished  to  an  agricultural 
firm,  out  of  the  proceeds  of  the  crop  of  1867,  to  the  prejudice  of 
anotiier  commercial  firm  who  made  all  their  advances  in  that  year, 
and  in  whose  possession  part  of  the  crop  has  been  put  by  consign- 
ment and  under  a  regular  bill  of  lading  before  the  issuing  of  a 
writ  of  sequestration. 

Criven,  Watts  &  Co,  v.  Alexander  d  Co,,  71. 
1J.  The  article  3227  of  the  Civil  Code  does  not  give  any  privilege 
upon  prodiire  sold  for  cash.  A  sale  for  cash  means  that,  when  the 
property  is  dt-li\  ered,  the  money  is  to  be  paid,  and  where  not  paid 
after  delivery,  so  long  as  the  property  remains  in  the  possession 
and  under  the  control  of  the  vendee,  the  vendor's  lien  remains  as 
between  the  parties,  but  the  lien  does  not  follow  it  when  it  passes 
into  the  hands  of  innocent  third  parties.  Vendors  can  not  com- 
plain if  they  sell  fur  cash  and  still  allow  purchasers  to  take  away 
the  goods  without  pacing  for  the  same.  The  fault  being  with 
them,  the  loss,  it  any,  must  be  theirs  also. 

Delgado  dt  Co,  v.  Wilbur  d  Co,,  82. 
8.  Where  it  was  alleged  in  opposition  to  the  claim  of  a  necessitous 
widow,  that  the  adjudication  of  a  debtor's  property  to  himself, 
created  the  vendor's  privilege  to  secure  the  twelve  months  bond 
which  he  gave:  Held — That  an  adjudication  of  this  character 
does  not  create  the  vendor's  privilege,  because  it  does  not  transfer 
the  ownership  of  the  property,  nor  change  the  nature  of  the  title 
and  possession ;  that  it  neither  satisfies  the  judgment,  nor  novates 
the  debt ;  that  it  is  not  strictly  a  sale,  but  only  a  means  by  which 
a  creditor  acquires  additional  security  for  his  debt. 

Succession  of  HeitzUr,  116. 

4.  Where  the  vendee  was  put  in  possession  in  Germany  of  a  certain 

quantity  of  wine  which  he  had  bought  in  that  country  and  that 

possession  con  tin  ued  across  the  Atlan  tic :    Held — That  the  vendor's 

privilege  could  not  be  stretched  so  far  as  to  extend  from  the  banks 
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of  the  Rhine  to  th&  banks  of  the  MtssisiBippI,  and  be  mad<»to  la^ 
daring  a  Toy  age  fWmi  one  coatineirt  to  th«  other. 

Loeb  dt  Co.  V,  Blum,  282. 

5.  A  consignee's  privilege  can  iK>t  prey»rl  agAinNt.  the  f^eistire  made  by- 
judgment  creditors,  if  not  recorded  prior  to  the  seismre. 

Ibid, 

6.  Where  it  was  established  that  the  plaintiff,  maAt-t  r  ot  a  boat,  wa» 

anthoriaed  bj  his  employer,  the  captain  of  the  bitai*,  to  collect 
freight  bills  of  a  certain  amount  which  he  held,  wirh  the  under- 
standing that  said  plaintiff  accepted  said  amount  of  bills  in  settle- 
ment  of  his  wages  amounting  to  four  hundred  and  sixteen  dolfars- 
and  fifteen  cents,  and  advances  to  his  employer  amounting  to  two- 
thousand  dollars,  and  that  said  employer  or  the  boat  would  make* 
the  amount  of  the  bills  good,  if  they  could  not  be  collected,  and 
where  it  was  admitted  that  plaintiff  collected  one  tiiousand  and 
thirty-eight  dollars  and  thirty-five  cents:  Held — That  of  the  sum 
thus  collected  there  should  have  been  imputed  the  h mount  due  for 
the  payment  of  plaintiff's  wages,  aA  the  firivileire'l  rlaim. 

Badowitch  v.  yieioprd  et  aL,  315. 

7.  Where  it  was  conceded  that  there  whs  due  to  a  UuiM«'r,  on  his 
duly  registered  contract,  a  certain  balance,  after  deducting  partial 
payments  previously  made :  Held — That  tor  this  amount  of  hia 
judgment,  the  builder's  privilege  had  effect  as  against  the  plaintiffs 
and  other  mortgage  creditors  of  the  defendant  in  execution. 

City  of  Baltimore  v.  Parlatige,  335. 

8.  The  attorney's  fees  and  damages  stipulated  in  the  contract  witb 
the  builder  created  no  privilege.  Ihid 

9.  Where  there  was  a  clause  in  the  contract  allowing  the  builder 
further  compensation  for  extra  work  done  under  any  alteration  of 
the  specifications  that  might  be  ordered,  and  there  was  no  ^x^d 
sum  or  estimate  for  such  extra  work :  Held — That  the  registry  of 
the  contract  gave  effect  to  no  privilege  to  secure  this  indefi  lice 
amount.  Jbid. 

10.  The  vendor's  privilege  attaches  to  the  improvements  put  apou  lota- 
by  the  vendee,  where  the  vendor  is  not  opposed  by  any  one  entitled 
to  or  claiming  a  special  privilege  upon  the  bniltlings. 

SttocesHon  of  Bouvei,  4:il. 

11.  The  objection  that  a  widow  claiming  the  beu«  fit  of  the  one  thou- 
sand dollar  reservation  has  lost  her  right  to  it  by  failing  to  register 
her  claim  as  a  privilege  is  without  force.  This  provision  for  desti- 
tute widows  and  orphans  is  not  to  be  regarded  strictly  as  a  privi- 
lega,  and  the  recording  of  it  is  not  necessary  for  its  preservation- 
This  claim  must  be  paid  in  prelerence  to  all  other  debts,  except 
for  the  vendor's  privilege  and  expenses  incurred  in  selling  the 
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property,  and  where  it  conflicts  witft  the  lessor's  privilege  the 
latter  mast  yieM.  j^^ 

J2.  Laborers  have  their  privilege  iodependeiit  of  and  distinct  from 
that  of  the  furnisher  ot  supplies,  and  each  privilege  attaches  as 
against  the  owner  of  the  crop  produced. 

LaUmne  v.  Ghodbee,  481. 
Sbe  Communitt,  No.  d^Lemaine  v.  Pawersy  514. 

Sek  Dkposit,  Nos.  3,  4,  5,  6—Lanoue  v.  Dumarirait,  478. 
PBINCIPAL  AND  ACCENT. 
1.  Where  a  power  of  attorney  is  given  to  an  agent  "  to  make  checks 
and  draw  money  out  of  any  bank  or  banks  wherein  the  same  may 
have  been  deposited  in  the  name  or  for  account  of  the  principal,"' 
the  fact  that  a  sufficient  amount  to  meet  the  check  was  not 
deposited  when  the  check  was  drawn  is  not  a  valid  defense,  and 
does  not  authorize  the  principal  to  refuse  paying  it  in  the  hands  of 
a  party  wlio  had  no  notice  of  the  prohibition  put  upon  the  agent. 

Crescent  City  Bank  v.  Hernandez,  43. 

2.  It  is  better  that  the  immediate  employer  and  principal  of  an  agent 
should  sutfer  by  the  imprudence  of  his  employe  than  that  thirdt 
parties  shcmld  suflfer  from  those  acts  of  agents  which  are  recognized 
by  the  public  as  valid,  because  of  the  confidence  reposed  in  the 
principal.  j^ 

3.  Where  an  agent  issues  a  commercial  obligation  authorized  by  the 
terms  of  his  mandate,  the  legal  presumption  is  that  it  was  for  a 
valuable  consideration  which  lias  actually  accrued  to  the  benefit 

.  of  his  principal,  and  that,  therefore,  the  principal  is  bound  by  it  •. 
and  third  parties  who,  acting  on  the  presumption,  receive  such 
negotiable  obligations,  are  protected  against  the  equities  of  which 
they  have  no  notice.  jl^ 

4.  Where  a  bank,  acting  as  agent  for  collecting  certain  drafts,  took 
Confederate  money  on  the  ground  that  there  was  at  the  time  no 
other  cuiTeucy  to  be  had  in  New  Orleans  or  in  any  other  part  of 
the  Southern  Confederacy:  Held— That  the  bank  should  have 
collected  the  drafts  in  lawful  currency,  and  that  if  this  was  impos- 
sible, it  should  have  given  notice  thereof  to  the  principal,  or 
should  show  that  the  collection  was  in  that  currency  and  approved 
by  him. 

Waierhouse,  Pearl  <&  Go.  v.  Citizens^  Bank  of  Louisiana,  77. 

5.  The  sale  by  an  agent  after  the  owner  had  sold  the  property  con- 
ferred no  title.  The  power  to  sell  was  impliedly  revoked  by  tiie 
owner's  sale.  In  this  case  no  d^image  is  shown  to  have  been  done 
to  the  plaintiiRj.  They  had  not  paid  for  the  price,  and  within  an 
hour  or  two  alter  the  agreement  to  sell  to  them,  they  were  informed 
tk*it  the  property  had  been  previously  sold  by  the  owner  and  for 
leas  than  they  had  agreed  to  give.  Torre  v.  Tkiele,  418. 
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6.  Where  the  defendant  acted  merely  as  an  agent  and  exhibited  bis 
authority,  neither  doing  nor  saying  anything  by  which  he  obligated 
himself  to  pay  the  plaintiff  any  sum  whatever,  and  nothing  wu 
mentioned  between  them  as  to  compensation;  but,  on  the  contrarj, 
notice  was  given  to  the  plaintiff  that  the  services  which  be  bad 
been  bespoken  to  perform,  were  desired  from  another  peraon: 
Held — That  whether  the  plaintiff  has  or  not  any  legal  claim  agaiDst 
the  principal,  it  is  clear  that  he  has  none  against  the  defendant. 

Rosenthal  v.  Myera^  463. 
POLICE  JURY. 

1.  Police  juries  are  not  prohibited  from  appointing  a  district  attorney 
j>ro  tempore  alter  the  lapse  of  the  thirty  days  mentioned  in  the 
statute  creating  that  office.  But  in  that  event  the  statute  confers 
the  same  power  on  the  parish  judges,  and  the  party  that  first  exer- 
cises the  power  exhausts  it.  The  purpose  of  the  law  is  to  gnard 
against  the  probability  of  a  vacancy. 

State  ex  rel,  Oorham  v.  Montgomery^  138. 
.2.  A  police  jury  is  not  a  legislative  body,  and  its  members  are  not 
legislators  who  become  fundi  officio  with  the  expiration  of  the 
terms  lor  which  they  were  elected  or  appointed,  but  can  lawfully 
administer  the  powers  confided  to  them  till  their  successors  are 
elected  and  qualified.     Revised  Statues  of  1870,  sec.  2608.     Ibid. 

3.  A  police  juryman  is  not  an  officer  in  the  intendment  of  that  claoae 
of  the  constitution  prohibiting  a  person  from  holding  more  than 
one  office,  except  that  of  justice  of  the  peace.  That  claufse  of  the 
constitution  applies  only  to  constitutional  offices,  and  does  not 
prevent  a  constitutional  officer  from  holding  a  municipal  office. 

Ibid. 

4.  When  the  ordinance  of  the  police  jury  which  is  complained  of  in 
this  case  was  passed,  the  revenue  law  of  1871  was  in  force,  even  if 
such  authorization  was  necessary.  The  tax  imposed  by  the  ordi- 
nance was  authorized  by  that  law,  and  having  been  levied  und^- 
it,  it  can  not  be  held  that  the  action  of  the  police  jury  was  illegal. 

Jones  V.  Grady y  586. 

5.  Police  juries  are  not  restricted  in  their  action  in  regard  to 
licenses  exacted  by  them  for  the  right  of  selling  liquor  and  retail- 
ing spirituous  liquors  to  the  amount  exacted  by  the  State  for  the 
same.  Ihtd, 

j6.   Section  2778,  Revised  Statutes,  means  that  whenever  the  police 
jury  deems  it  necessary  that  the  sense  of  the  people  should  be 
taken  as  to  the  propriety  ot  permitting  grog  shops  to  be  licensed, 
a  vote  may  be  ordered.     But  when  this  shall  be  deemed  necesaaiy, 
is  a  matter  entirely  within  the  discretion  of  the  police  jury. 

Sbb  Taxation  and  Taxes,  No.  20 — Maurin  v.  8miih,  445,  < 
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PROHIBITION. 
1.  A  writ  of  prohibition  will  only  be  issued  in  aid  of  the  appellate 
jurisdiction  of  this  court.  It  is  not  necessary,  where,  on  the  judg- 
ment being  rendered  in  the  court  below,  the  case  can  be  brought 
before  this  court  for  review,  and  the  question  of  jurisdiction  be 
decided. 

State  ex  rel,  OdbaUero  v.  Judge  of  the  Second  Dietriot  Court,  par* 
ish  of  Orleans,  881. 
PLEDGE. 
1.  A  factor  can  not  secure  his  individual  creditor  by  pledging  the 
planter's  cotton  which  has  been  confided  to  him  for  sale.  That 
power  is  not  conferred  by  act  No.  150  of  the  acts  of  1868,  entitled 
"  An  Act  to  prevent  the  issue  of  false  receipts  or  biUs  of  lading 
and  to  punish  fraudulent  transfers  of  property  by  cotton  presses, 
wharfingers  and  others."  There  is  nothing  in  the  statute  showing 
any  intention  of  the  legislator  to  enlarge  the  powera  of  factors,  or 
•to  give  them  the  right  to  pledge  the  property  confided  to  them  for 
«ale.  Young  v.  Scott  dt  Page,  313. 

QUASI  OFFENSE. 

See  Prescription,  Nos.  12,  13 — Lizardi  v.  New  Orleans  Canal 
and  Banking  Company,  414. 

KES  JUDICATA. 

See  Courts,  No.  25 — Copley  v.  JHnkgra/oe,  577. 

See  Judgment,  No. — Fuentes  v.  Oaines,  85.   . 

No.  21 — Succession  of  Milton  Taylor,  446. 
KEGISTRY. 

1.  The  object  of  registry  both  of  sales  and  mortgages  is  notice,  and 
when  the  recorder  registers  a  private  sale,  whether  he  has  done  so 
on  sufficient  proof  is  immaterial  as  regards  notice  to  the  public; 
the  object  ot  the  law  is  fulfilled,  and  subsequent  purchasers  are 
affected.  Fierce  v.  Clark  and  sheriff,  111. 

2.  The  failure  of  the  recorder  to  inscribe  with  the  instrument  the  proof 
upon  which  he  admits  it  to  registry  does  not  render  the  registry 
null.  Ibid, 

S,  Where  it  was  contended  that  two  judgments  were  not  properly 
revived,  only  one  petition  for  revival  thereof  being  filed,  and 
in  one  judgment  the  revival  of  said  judgments  being  decreed 
Held — That  the  prescription  of  the  judgments  was  properly  in- 
terrupted, because  citation  was  served  personally  within  ten  years. 
Whether  the  application  was  made  in  one  petition  or  in  two  is 
immaterial.  The  decree  of  revival  for  both  judgments  was  ren- 
dered contradictorily  with  the  defendant,  who  was  personally 
oited  within  ten  years.  There  is  no  law  requiring  this  decree 
Arresting  prescription  to  be  registered. 

CarroU  et  ah  v.  Seip  et.ah^  141. 
60 


786  INDEX. 


BEGISTRT— Continaed . 

4.  A  jadioial  mortgage,  like  any  other,  mast  be  reinacribed  witiu» 
ten  years  from  the  first  iosciptioD  in  ordei  t9  preserve  the  tuk 
acquired  by  said  inscription.  M, 

5.  Where  it  was  contended  that  a  mortgage  was  not  recorded  until 
after  the  passage  of  the  homestead  law,  and  that  it  was  tberefon 
governed  by  it:  Held — That  this  is  an  error..  The  right  wi» 
created  before  the  passage  uf  the  law,  and  existed  when  itvai 
enacted.  Sabseqaent  legislation  conld  not  destroy  it.  The  mort- 
gage existed  independent  of  its  registry.  Registry  is  intended  to 
protect  third  parties,  not  parties  to  the  contract. 

MUU  V.  kh^Hff  of  Eaet  FMmma,  141 

6.  The  mere  recital  of  an  act  of  moitgage*  in  a  subseqaeot  act 

acknowledging  the  obligations  contained  in  the  first  act,  doea  oot, 

as  to  third  parties  at  least,  operate  the  reinscription  of  the  fine 

act.    The  subsequent  acknowledgment  may  be  sufficient  to  i]lte^ 

mpt  prescription  as  to  the  debt,  but  does  not  reinseribe  tke 

mortgage  which  secured  it. 

Blair  dt  Go.  v.  Taylor  et  ol.,  144 

7.  There  is  no  law  which  directs  a  book  lo  be  kept  in  the  pariah  re- 
corders' offices  for  the  recording  of  tutors*  bonds,  and  this  coaitii 
not  satisfied  that  the  recording  of  a  tutor's  bond  in  a  book  kept 
for  the  recording  of  any  particular  kind  of  bonds,  or  for  then- 
cording  generally  ot  bonds  of  every  kind,  would  suffice  to  operate 
as  notice  of  a  minor's  mortgage,  where  in  the  same  office  are  kept 
the  books  in  which  the  law  directs  mortgages  to  be  inscribed. 

Fisher  v.  Tunnard,  179. 

8.  It  has  been  frequently  held  that  in  the  country  parishea  the 
registry  of  a  mortgage  in  the  conveyance  book  in  which  all  mort- 
gages and  privileges  are  recorded,  is  sufficient,  if  separate  booki 
be  not  kept;  but  if  there  be  a  separate  registry  qf  mortgages,  the 
mortgage  must  be  inscribed  in  it.  IbH. 

9.  Where  a  wife  had  obtained  a  judgment  against  her  husband,  oDder 
which  his  property  had  been  sold  and  purchased  by  her:  Held^ 
That  after  her  purchase  the  judgment  creditors  of  her  boabaiid 
could  seize  the  same  property  as  his,  and  that  the  wife  had  not  the 
right  to  injoin  the  sale  thereof,  inasmuch  as  the  sale  to  ber  wi» 
not  recorded  in  the  recorder's  office. 

Nancy  Doughty  v.  Sheriff  ei  dL,  290. 
10.  Where^  instead  of  procuring  and  recording,  according  to  law,  eer- 
tified  copies  of  judgments  as  directed  by  city  ordinance  Ntu  IS^r 
administration  series,  the  i  lain  tiff  followed  the  provisions  in  aec- 
tion  12  of  act  No.  73  of  1872,  by  which  a  special  mode  was  provided 
for  recording  the  taxes  due  to  the  city  without  any  cost  to  the 
city:    Held — That  if  the  provisions  of  this  act  are  resorted  to  ia 
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prepariog  and  insoribiDg  the  tax  judgments  to  preserve  the  lien 
and  mortgage  in  favor  of  the  city,  its  provisions  in  regard  to  com- 
pensation must  be  enforced.  It  is  only  by  the  terms  of  this  law 
that  the  lists  or  registers  prepared  by  the  plaintiff  can  have  effect 
as  a  legal  inscription.  But  this  inscription  was  to  be  made  with- 
out cost  to  the  city.  Outside  of  this  law  the  said  registers  or 
inscriptions  of  judgments,  as  made  by  plaintiff,  are  without  effect. 
The  inscriptions  are  not  made  in  the  books  of  privileges  and  mort- 
gages required  by  the  general  law  on  the  subject. 

Southworth  v.  City  of  JYeto  OrUcMS,  333. 
Seb  Privilege,  No.  1 1 — SueeesBtan  of  Bouvet,  431. 
See  Deposit,  No.  6 — Lanaue  v.  Dumartraity  478. 
See  Judgment,  No.  33 — Winter  v.  Tounoir  et  aZ.,  611. 
See  Mortgage,  Nob.  15, 16 — PouU  v.  Beggio  et  aZ.,  637. 
EECORD. 

See  Appeal,  No.  21 — Coco  v.  Thienemcm  et  ah,  236. 
SUCCESSION. 

1.  Where  the  heirs  have  been  put  in  possession  of  the  succession  of 
their  father  and  mother  by  the  Probate  Court,  the  succession  is 
terminated.  The  property  passes  to  the  heirs  and  the  debts  ot  the 
deceased  become  the  debts  of  the  heirs,  each  being  liable  for  his 
virile  share.  The  application  for  administration  is  too  late,  and 
if  the  appellant  be  a  creditor,  his  remedy  is  against  the  heirs. 

Suoeeseiona  of  Dunford  <&  Bern,  56. 

2.  Where  it  might  be  true  that,  technically,  a  widow  had  never  quali- 
fied as  administratrix  of  her  husband's  succession,  yet  where  she 
qualified  as  tutrix  to  her  minor  children,  she  necessarily  became  ad- 
ministratrix of  his  succession,  and  payment  to  her  as  such  of  a  debt 
due  to  the  succession  would  be  valid.  Locke  v.  Barrow,  118. 

3.  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succession  on  the  ground  that  a  district 
court  judgment  tor  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid :  Held — That  the  administratrix 
could  not,  in  the  parish  court,  dispute  the  final  judgment  against 
her  in  behalf  of  the  opponents;  first,  because  a  judgment  not  ab- 
solutely void  can  not  be  attacked  collaterally ;  second,  because  the 
parish  court  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  paiish  court  can  not  determine  a  controversy 
when  the  matter  in  dispute  exceeds  $500,  for  want  of  jurisdiction 
ratUme  materuB,  The  administratrix  should  not  have  omitted  to 
place  the  claim  of  the  opponents  on  her  final  account  and  to  pro- 
vide for  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  of  the  opponents  by  a  third  party. 

Bwcessum  of  Neal,  125. 
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4.  The  parish  court  charged  with  the  duty  of  Bettling  succeBsiona  has 
nothing  to  do  with  the  partition  of  property  held  in  indivifiioik 
where  the  matter  in  dispute  exceeds  five  hundred  dollars. 

Johnson  T.  Lahatty  143. 

5.  Where  a  judgment  creditor  with  special  mortgage  and  veDdor^s 
privilege  caused  VLJi.fa,  to  be  issued  by  the  district  court  against 
the  property  of  a  succession,  which  fi.  fa,  was  injoined  by  the 
executor  of  said  succession,  and  where,  whilst  the  injunction  was 
pending  said  executor  applied  to  the  parish  court  for  the  sale  of 
all  the  property  of  the  succession,  including  the  property  involved 
in  the  injunction  for  the  purpose  ot  paying  the  debts  of  the  sac- 
cession,  and  the  court  refused  to  order  the  sale  of  the  property  oo 
the  ground  that  it  was  in  the  jurisdiction  of  the  district  court  for 
the  time  being,  by  virtue  of  the  seizure  and  custody  of  the  sheriff^ 
pursuant  to  its  writ:  Held — That  the  court  erred  in  not  granting 
the  order  prayed  for  by  the  executor.  Succession  property  can 
not  be  sold  under  afi.fa.  The  executor  was  in  possession  of  the 
property  wlien  seized,  and  the  probate  court  had  jurisdiction  to 
order  the  sale.  The  creditor  had  a  mortgage  on  the  property,  but 
he  saw  fit  to  pusue  the  via  ordinariat  and  having  elected  that  mode 
of  procedure,  he  could  not  have  been  allowed  to  change  it  after 
he  had  obtained  judgment,  even  if  he  had  attempted  to  do  so, 
which  he  has  not  done.  No  injury  can  result  to  the  judgment 
creditor  by  authorizing  the  sale  prayed  for  by  the  executor  if  he 
has  a  mortgage  superior  to  other  creditors. 

/Succession  of  Patricky  154. 

6.  Where  a  note  for  a  certain  sum  of  money  was  found  in  the  suc- 
cession of  the  fatlier  of  the  maker^s  wife,  and  was  alleged  to  have 
been  given  in  acknowledgnieut  of  an  avancemeni  d'hoirie  to  s^d 
wife,  who  subsequently  died,  leaving  minors  tor  her  heirs :  Held — 
That  said  note  being  given  iu  the  individual  name  of  the  maker 
must  be  considered  as  his  individual  debt,  and  is  not  subject  to 
collation  on  the  part  of  the  minors  m  the  succession  of  their  grand- 
father, and  that,  even  admitting  said  note  to  have  been  an  ae- 
kn  >wledgment  of  indebtedness  by  the  drawer  in  the  name  of  his 
children,  a  tutor  has  no  right  to  make  such  an  acknowledgment 

/Succession  of  Landry  v.  Peray,  183. 

7.  Where  creditors,  who  were  by  judgment  entitled  to  be  paid  by 
preference,  intervened,  and  joining  in  the  defense  made  by  the 
executor  of  an  estate  against  the  injunction  issued  at  the  prayer 
of  a  creditor  of  an  interior  rank,  asked  that  the  judgment  be  so 
a)nended  as  to  allow  them  twenty  per  cent,  damages  on  thdr 
claims :  Held — That  they  were  not  entitled  tt)  any  increase  of  the 
amounts  allowed  them  respectively  on  the  executor's  tableaa.    No 
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act  of  one  creditor,  however  illegal,  can  be  the  basis  for  enlarging 
the  claims  of  other  creditors  against  the  common  debtor,  the  sac- 
cession.  Bat  the  plaintiff  who,  by  injoining,  has  illegally  ob- 
stracted  the  sale  provoked  by  the  execator,  is  liable  to  the 
succession  for  damages,  and  the  prayer  of  the  execator  for  an 
amendment  of  the  judgment  should  be  granted. 

Wells  V.  WelU,  194. 

8.  Where  the  heirs  were  put  in  possession  of  the  property  of  their 
ancestor,  if  the  partition  between  them  be  defective  as  a  judicial 
partition,  it  is  certainly  valid  as  a  conventional  one,  all  being  of 
age  and  signing  the  act.  Sevier  et  al.  v.  Sargent  et  al.,  220. 

9.  Where  the  heirs  went  into  possession  and  partitioned  the  property, 
the  succession  was  wound  up,  because  it  ceased  to  exist.  A 
creditor  of  the  deceased  became  the  creditor .  of  his  heirs,  each 
being  bound  to  him  for  his  share  of  their  ancestor's  debt.  If  some 
of  the  heirs  are  not  solvent,  and  the  creditor  may  lose  part  of  his 
claim,  the  fault  is  attributable  to  himself;  he  migiit  have  required 
security  from  the  heirs  before  they  obtained  actual  delevery  oi  the 
inherited  property.  Ibid, 

10.  Where  the  plaintiffs  claimed  one-half  of  a  certain  lot  of  ground 
as  heirs  to  their  deceasc^d  mother,  who  had  an  undivided  commu- 
nity of  interest  in  said  lot,  now  in  possession  of  defendant: 
Held — That  plaintiffs  hiui  no  cause  of  action,  inasmuch  as  it  was 
not  shown  that  the  community  between  the  plaintiffs'  father  and 
mother  had  been  settled,  nor  that  anything  remained  after  paying 
the  debts  thereof,  nor  that  plaintiffs  had  been  |)nt  in  possession  of 
their  mother's  estate.  Fhelan  v.  Ax,  379. 

11.  Where  in  a  suit  instituted  for  partition  by  plaintiff  against  her 
coheirs,  a  curator  ad  hoc  was  appointed,  on  the  prayer  of  the 
plaintiff,  to  one  of  said  heirs  who  was  a  minor,  tiie  appointment 
was  erroneous.  Malone  v.  Casey,  466. 

12.  Where  the  heirs  neither  expressly  nor  tacitly  have  accepted  uncon- 
ditionally the  succession  of  their  ancestor,  but  where,  on  the 
contrary,  on  their  being  sued,  they  expressly  circumscribed  their 
lia^dlity,  as  they  had  a  right  to  do,  to  tlie  value  of  their  ancestor's 
estate,  a  judgment  which,  under  such  circumstances,  condemns 
them  personally  is  erroneous.  Banker  v.  Durand,  511. 

See  Judgment,  Nos.  30,  31 — Miguez  v.  Delahotissaye,  531. 

See  Executor  and  Administrator,  Nos.  16y  17, 18, 19— ^Smc- 

eession  of  Caballero,  646. 
See  Wills  and  Testaments,   No.   15 — Succession    of  Maneite 

Duhreuil,  370. 
STAMPS— U.  S. 

Sbe  Evidence,  Nos.  20,  2l—Favy  v.  Bertinot,  469. 
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See  Corporation,  Nob.  3,  4,  5 — State  ex  rel.  Straight  Unwerriif 
V.  Crrahamj  440. 

SEIZURE  AND  SEIZURE  SALES. 

1.  The  objection  that,  when  the  release  bond  in  this  case  was  signed 
on  the  first  of  July,  1868,  there  was  no  law  authorizing  the  relesae 
on  bond  of  property  provisionally  seized,  is  not  well  taken.  It 
was  authorized  by  the  act  of  the  sixth  July,  1867.  See  Eeviaed 
Statutes  of  1870,  section  1914.  Lepretre  v.  Barihet,  124. 

2.  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against,  until  the  necessary  steps  are  taken  to  enforce 
judgment  aj?ainst  the  principal  debtor.  R.  C.  3066.  But  when  a 
change  happens  in  the  d«>>btor's  estate,  so  that  execution  can  not  be 
issued  against  it,  the  judgment  creditor  may  proceed  ac  onee 
against  the  surety.  Ihid, 

3.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  "  that  the  debtor  shall  pay  such  judgment  as  may  be 
rendered  against  him,"  the  fact  that  the  property  thus  seized 
remains  in  the  hands  of  the  debtor  after  the  release  bond  was 
given,  does  not  discharge  the  bond,  or  release  the  surety.     Ibid, 

4.  A  release  in  a  case  of  provisional  seizure  can  not  be  considered  ai 
an  ordinary  conventional  obligation  to  which  may  be  applied  the 
principle  that :  As  one  binds  himself,  so  shall  he  be  bound.  It  ia 
DO  valid  commutative  contract  between  the  plaintiff  and  the 
surety  defendant  on  the  bond.  As  a  public  officer,  the  sherifT  baa 
not  the  authority,  nor  is  it  his  duty,  to  make  a  contract  of  this 
character  in  which  there  can  exist  no  reciprocal  obligation. 

UrquJtart  v.  Carrtn,  218. 

5.  An  order  of  seizure  and  sale  should  not  be  injoined  for  inaoffi- 
cieuoy  of  the  evidence  upon  which  it  was  rendered.  The  remedy 
is  an  appeal.  This  is  undoubtedly  so,  where  a  judgment  i»  sought 
to  be  revised  on  that  ground.  Naughton  v.  Dinhgrave^  538. 

6.  In  this  case  a  devolutive  instead  of  a  suspensive  appeal  was  taken, 
and  while  the  court  below  had  lost  jurisdiction  of  the  case  by 
reason  of  the  appeal^  the  appellant  obtained  an  injunction  to 
restrain  the  execution  of  the  judgment  on  the  ground  of  the  in- 
sufficiency of  the  proof  on  which  the  order  of  seizure  and  sale  bad 
been  rendered.  Whether  or  not  the  evidence  was  sufficient,  waa 
a  quf'stion  for  this  court  to  decide  in  revising  the  appeal  from  the 
order  of  seizure  and  sale,  and  which  the  district  judge  had  no 
right  to  determine  in  an  injunction  proceeding.  Ibid, 

See  Appeal,  No.  42 — Jenning»  v.  MeOonnicOj  651. 
See  Judgment,  No.  IQ—Pieroe  v.  Clark,  111.  • 
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S£E  Offiob  and  Ofpicbrs,  Nob.  14, 15 — State  ex  reZ.  Straues  r. 

Dubuclet,  161. 
See  Taxes  and  Taxation,  No.  iO-^State  v.  LemarU,  412. 

SERVITUDE. 

1.  Servitudes,  when  an  act  of  Bale  is  Bilent  on  the  subject,  can  only 
be  shown  by  proof  of  the  use  or  existence  thereof  for  a  period 
sufficient  to  establish  title,  and  this  may  be  proved  by  parol.  All 
agreements  in  relation  to  such  use  may  also  be  proved  by  parol, 
unless  it  is  shown  that  they  were  reduced  to  writing. 

Maeheca  v.  Avegno,  55. 

2.  The  evidence  in  this  case  shows  that  the  alleged  servitudes  were 
subject  to  the  will  of  the  owner  of  the  property  on  which  they 
were  exercised,  and  that  the  owner  or  owners  of  the  other  prop- 
erty in  whose  behalf  said  servitudes  were  claimed  to  be  established 
never  acquired  any  legal  title  thereto.  J'^* 

4SURETY. 

1.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his 
judgment  as  to  the  solvency  and  sufficiency  of  the  security  offered, 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale,  article  689  Code  of  Practice. 

Michel  V.  Kaiser  et  al.,  57. 

2,  As  a  general  rule  the  judicial  surety,  a  solidary  obligor,  can  not 
be  proceeded  against,  until  the  necessary  steps  are  taken  to  enforce 
judgment  against  the  principal  debtor.  R.  C.  3066.  But  when  a 
change  happens  in  the  debtor^s  estate,  so  that  execution  can  not  be 
issued  against  it,  the  judgment  creditor  may  proceed  at  once 
against  the  surety.  Lepreire  v.  Barthet,  124. 

•3.  Where  the  condition  of  the  bond  to  release  property  provisionally 
seized  is,  **  that  the  debtor  shall  pay  such  judgment  as  may  be 
Tendered  against  him,"  the  fact  that  the  property  thus  seized 
remains  in  the  hands  of  the  tlebtor  after  the  release  bond  was 
given,  does  not  discharge  the  bond,  or  release  the  surety.    Ibid. 

4.  An  administrator  exceeds  his  proper  functions  when  he  enters  into 
an  agreement  with  the  debtors  of  an  estate  to  extend  the  terms  of 
payment  beyond  that  fixed  by  the  original  contract.  The  exercise 
of  such  a  power  by  an  administrator  may  be  assimilated  to  acts 
done  by  agents  which  do  not  come  within  the  purview  of  their 
powers,  and  which  are  therefore  not  regarded  as  binding  on  their 
-principals.  Therefore  the  defendants'  plea  in  this  case  that  they 
are  not  bound  as  sureties  on  the  notes  sued  upon,  for  the  reason 
that  the  plaintiff  gave  an  extension  of  time  to  the  principals  with- 
oout  their  knowledge  and  consent,  is  not  well  founded. 

Landry  t.  Belae,  et  aL,  181. 
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SURETY— Continued. 
5.  If  the  appellanti  when  called  on,  does  not  addnee  proof  aflmna* 
tively  to  show  that  his  surety  is  good,  and  no  evidence  to  impeach 
him  is  offered,  it  is  now  the  jurisprudence  of  this  court  that  the 
judge  a  quo  can  not  pronounce  him  to  be  insufficient  and  order 
execution  to  issue.  Some  proof  is  necessary  to  destroy  the  pre* 
sumption  of  sufficiency  arising  from  the  acceptance  of  the  bomd^ 
with  the  surety  signing  it 
State  ex  rel.  Hays  v.  Judge  of  the  Fifth  Diatriet  Oourt^  parUh  of 

Orleans,  616. 
Sbb  Appfai.,  No.  40 — State  ex  rel.  Silverstein  v.  Judge  of  the  Fif& 
Distriet  Court,  parish  of  Orleans,  622. 

Seb  Bonds. 

Sbb  Prbsoriftion,  Nos.  8,  9 — Hugh  y.  Hernandez,  360. 
Sbb  JuRiSDiGTiONy  No.  6 — Larue  v.  Vanhom,  445. 
Sbb  Executor  and  Administrator,  Nos.  11, 12 — Suooeswm  ef 
Leontine  Chiilbeau,  474. 
SLAVES. 

See  Judgment,  No.  18 — Bruin  v.  Sasser,  224. 

No.  1^ — Consolidated  Association  of  the  FlanUr^ 

of  Louisiana  v.  Blanc,  226. 
Nos.  27,  2B—Lindstrum  v.  iSwing,  520. 
No.  135 — Winter  v.  Tounoir  et  al.,  611. 
See  Marraige,  Nos.  17,  18 — Pierre  v.  Fontenette,  617. 
See  Bills  and  Promissory  Notes,  No.  21 — Duperier  v.  Darify. 

No.  9 — PoydroA  v.  Poydras,  405. 
See  Sheriff,  No.  5 — Hall  &  Co.  v.  Chacheri. 

SHERIFF  AND  SHERIFF'S  SALES. 

1.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his 
judgment  as  to  the  solvency  and  safficieocy  of  the  security  offered, 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale.     Art.  689  Code  of  Practice. 

Michel  V.  Kaiser  et  a2.,  57. 

2.  There  is  no  statutory  provision  of  law  requiring  direct  action 
against  the  sheriff  to  compel  him  to  comply  with  what  the  plaintiff 
considers  his  adjudication,  and  to  fix  the  respective  rights  of  per- 
sons holding  mortgages  on  the  property  sold  under  execution 
The  practice  has  always  been  to  proceed  by  rule,  and  this  practioa 
has  been  expressly  recognized  by  the  decisions  of  this  court. 

Blair  dc  Co,  v.  Taylmr  etaL,  144. 

3.  A  release  in  case  of  provisional  seizure  can  not  be  considered  as 
an  ordinary  conventional  obligation  to  which  may  be  applied  the 
principle  that :  As  one  binds  himself,  so  shall  he  be  bouod.  It 
is  no  valid  commutative  contract  between  the  plaintiff  and  the 
surety,  defendant  on  the  bond.    As  a  public  offlcery  the  sheriff  has 
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SHERIFF  AND  SHERIFF'S  SALES— Continued. 

not  the  authority,  nor  is  it  his  duty,  to  make  a  contract  of  this 
character  in  which  there  can  exist  no  reciprocal  obligation. 

Urquhart  v.  Garvin,  218. 
4  Where  a  motion  was  made  to  quash  the  panel  of  the  jurors,  on  the 
ground  that  the  Criminal  Sheriff  has  no  legal  right  to  furnish  a 
list  of  persons  liable  to  jury  duty,  keep  the  same  in  the  Criminal 
Court,  and  array  juries  therefrom,  because  said  list  should  be  fur- 
nished by  the  sheriff  for  the  civil  courts,  in  conformity  with  sec- 
tion 2144  R.  S.,  which  says:  <<It  shall  be  the  duty  of  the  sheriff^ 
of  the  parish  of  Orleans,  in  the  month  of  December,  to  furnish  a 
list  of  all  persons  liable  to  jury  duty  residing  within  the  limits  of 
the  parish  of  Orleans :''  Held — That  the  sheriff  for  the  Criminal 
Court  is  a  sheriff  of  the  parish  of  Orleans,  as  much  as  the  sheriff 
for  the  civil  courts,  and  the  coustitution  makes  him  the  executive 
officer  of  the  Criminal  Court.  It  is  his  duty,  as  such  executive 
officer,  to  perform  the  duty  imposed  by  the  above  law  and  section 
2147  R.  S.  He  is  specially  and  solely  the  executive  officer  of  that 
court.  8taie  v.  Bumtt,  302. 

5.  The  plea  that  a  part  of  the  price  bid  at  the  sheriff's  sale  was  for 
slaves  contrarily  to  the  jurisprudence  of  this  Stare,  can  not  be 
allowed  when,  to  all  intents  and  purposes,  the  sheriff's  sale  has 
become  an  executed  con  tracts  and  the  contest  between  the  parties 
relates  only  to  the  distribution  of  the  price. 

Hall  et  al,  v.  Chachere  et  al.,  493. 

6.  When  there  was  no  law  authorizing  the  sheriff  to  advertise  and 
sell,  as  he  did,  the  cotton  plantation  of  the  plaiutiff  under  the 
judgment  of  the  defendants,  in  lotH  oi  from  ten  to  fifty  acres,  dis- 
regarding the  plaintiff's  notice  thut  he  di  sired  it  soltl  in  block  a*id 
not  according  to  the  advertisement;  and  where,  in  defense  of  his 
act,  the  sheriff  contended  that,  before  the  day  of  sale,  he  had  noti- 
fit'd  the  plaintiff  to  inform  hira  whether  he  desired  the  property 
thus  advertised  to  be  sold  in  lots  or  in  block,  and  that  plaintiff^ 
having  refused  to  give  any  instructions,  had  no  cause  to  complain : 
Held — That  in  forced  sales  the  forms  of  law  must  be  strictly  c(»m- 
plied  with,  and  that,  in  this  cane  the  detect  in  the  slicritt  's  pro- 
ceedings could  not  be  cured  in  the  manner  attempted  by  him. 

Morrison  v.  Flournoy,  545. 

7.  Property  advertised  to  be  sold  in  lots  of  irom  ten  to  fitty  acres 
could  not  be  legally  sold  in  block,  and  the  plaiutiff,  at  tiiis  stage 
of  the  proceedings,  was  not  bound  to  give  any  directions  to  the 
sheriff,  or  to  give  any  consent  to  the  manner  of  selling  his  prop- 
erty. He  had  the  right  to  require  a  legal  advertisement,  and  was 
not  bound  to  waive  it  by  giving  instructions  to  the  sht^riff  con* 
oerning  the  sale.  Ibid, 

See  Cxihinal  Law  and  Practice. 

See  Evidence,  No.  27. — Mouton  v.  Brouasard,  497» 
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SECRETARY  OF  STATE. 

See  Constitution  and  Constitutional  Law,  Nos.  15, 16, 17, 
IQ^Whited  Y.  Lewis,  568. 

STATE  COMMISSIONERS. 

] .  It  was  clearly  the  purpose  of  the  Legislature,  by  the  act  of  1840, 

enlarging  the  powers  of  commissioners  ior  the  State  residing  in 

other  States,  to  confer  upon  them  the  usual  powers  and  functions 

belonging  to  notaries  by  the  laws  of  this  State. 

Puekeit  v.  Law,  595. 
SALES. 

1.  The  purchaser  at  a  judicial  sale  is  protected  by  the  decree  order- 
ing the  sale,  and  is  not  bound  to  look  beyond  it. 

Succession  of  Penniger^  53. 

2.  The  services  of  special  tutors  ad  hoc  are  not  necessary  to  effect  a 
sale  of  minors  propei  ty.  Ibid. 

3.  The  sheriff,  when  effecting  a  sale,  has  the  right  to  exercise  his* 
judgment  as  to  the  solvency  and  sufficiency  of  the  security  offered' 
and  to  require  bidders  to  be  prepared  at  once  to  comply  with  the 
conditions  of  the  sale.     Article  089,  Code  of  Practice. 

Michel  V.  Kaiser  et  al.,  57. 

4.  Where  it  was  alleged,  in  opposition  to  the  claim  ot  a  necessitous 
widow,  that  the  adjudication  of  a  debtor's  property  to  himself, 
created  the  vendor's  privilege  to  secure  the  twelve  months  bond 
which  he  gave:  Held— That  an  adjudication  of  this  character  does 
not  create  the  vendor's  privilege,  because  it  does  not  transfer  the 
ownership  of  the  property,  nor  change  the  nature  of  the  title  and 
possession ;  that  it  neither  satisfies  the  judgment,  nor  novates  the 
•debt;  that  it  is  not  strictly  a  sale,  but  only  a  means  by  which  a 
creditor  acquires  additional  security  for  his  debt. 

Succession  of  Eeitzler,  116. 

•5.  Where  the  plaintiff's  mortgage  was  in  existence  at  the  time  of  the 
sheriff's  sale,  and  the  mortgaged  property  was  adjudicated  to  him, 
he  had  the  right  to  retain  the  purchase  money  up  to  the  amount  of 
his  debt,  and  the  title  to  the  property  should  have  been  made  to 
him.  Blair  dc  Co,  v.  Taylor  et  al ,  144. 

6.  Where  A  had  the  right  to  sell  the  share  she  claimed  to  have  in  a 
piece  of  property,  it  is  immaterial  to  inquire  whether  she  owned 
any  portion  of  said  property.  Having  sold  the  whole  of  it  and 
received  the  price  thereof,  she  was  bound  to  complete  the  title, 
.and  the  moment  she  acquired  the  same,  it  inured  to  and  vested  in 
her  vendees.  Their  title  became  as  complete  as  if  she  had  eze- 
vcuted  to  them  a  deed  immediately  after  she  had  acq-uired  said 
property.  Her  reconveyance  of  it  to  him  from  whom  she  had  pur- 
chased it,  passed  no  title.  It  was  the  sale  of  another's  property, 
and  therefore  a  nullitj.  Orooker  et  al  v.  Hoag  et  al.,  159. 
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7.  The  third  opponent,  having  claimed  part  of  the  proceeds,  has  no 
right  to  demand  that  the  sale  be  treated  as  an  absolute  nullity. 
Besides,  it  could  only  be  set  aMde  in  a  direct  action. 

City  of  Baltvnore  t.  Parlange,  335. 

8.  A  vendor  can  not  contest  his  own  acts.  On  the  contrary,  he  is 
bound  to  warrant  tlieir  legality.  If  the  defendant  in  this  case 
had  title  to  the  whole  of  the  property  she  caused  to  be  sold,  her 
title  was  divested  by  the  sale  which  she  provoked,  and  the  interest 
she  acquired  in  it  as  one  of  the  purchasers  thereof  is  only  the  in- 
terest of  a  coproprietor.  This  iuteri'st  is  joint,  and  her  right  to 
the  possession,  use  and  enjoyment  thereof  is  also  joint,  not  ex- 
cluHive.  lAtiell  v.  Waekerhagen,  529. 

Ske  Shrrifp  and  Shkriff's  Sales,  Nos.  6,  7 — Morrison  v. 

Flournoy,  545. 
See  JuDGSfENT,  Nos.  25,  26 — MoWaters  v.  Smith,  515. 
STOCKHOLDERS  AJ<JD  STOCKS. 

1.  On  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  matter  in 
dispute  does  not  exceed  five  hundred  dollars,  the  amount  of  de- 
fendant's liabilities  on  a  stock  note  as  stockholder  in  a  company 
will  determine  the  jurisdiction  ot  the  court  and  not  the  percentage 
claimed  thereon.  It  must  be  first  ascertained  if  he  is  liable  on  the 
stock  note  it<ielf,  as  alleged  in  the  petition. 

Peyehaud  v.  Weber,  133. 

2.  A  stockholder  can  not,  when  sued,  call  into  question  Hhe  name 
borne  by  a  company  and  mentioned  in  his  stock  note  at  the  time 
it  was  given,  and  it  rcHts  with  him  to  show  that  the  contribution 
called  for  is  not  needed.  Ihid, 

3.  There  seeming  to  be  no  special  denial  of  defendants  in  this  case, 
ot  their  obligation  to  isHue  certificates  of  stock  to  the  owners 
thereof,  the  proceeding  by  mandamus  is  authorized  to  compel 
them  to  do  so,  if  the  ownership  is  not  dis|)uted. 

State  ex  reL  Philips  v.  New  Orleans  Gas  Light  Company,  413. 

4.  The  loMs  of  plain tia's  certificates  and  the  advertisement  thereof 
being  sufficiently  established,  the  defendants  can  not  refuse  to 
issue  new  certificates  on  the  ground  that  a  bond  of  indemnity  is 
not  turnished.  There  is  no  good  reason  for  requiring  such  a  bond. 
Tlie  stock  can  not  be  transferred  by  relator  except  upon  the  bo»k8 
of  the  respondent  and  on  the  production  of  the  certificates.  This 
is  sufficient  protection  to  the  company.  Ibid. 

5.  Where  the  question  was  as  to  the  validity  of  the  transfer  of  stock, 
ou  the  ground  that  it  was  not  made  in  accordance  with  the 
formalities  required  by  the  charter  of  the  company:  Held — That 
if  the  consent  of  the  directors  to  the  transfer  was  not  obtained  in 
a  formal  convocation  of  the  board,  yet  the  assent  of  a  majority  of 
the  directors  appeared  to  have  been  given  and  in  the  manner  that 
transfers  of  stock  were  frequently  made.    This  is  sufficient. 

Ellison  et  al,  v.  Schneider  et  oZ.,  435. 
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SUBROGATION. 

1.  Where  A  is  a  solidary  obligor  with  B,  by  payia^  the  note  he  be- 
comes legally  subrogated,  tor  the  ainoaot  of  one-half  thereof,  to 
the  entire  obligation  of  B  to  the  original  holder.  Thi^  snbroga- 
tion  extends  as  well  to  the  accessory  as  to  the  principal  o^iligation, 
and  the  subrogee  acquires  all  the  remedies  as  well  ba  all  the  rigbtfr 
of  the  party  to  whom  he  was  subrogated.  Without  the  remedy  of 
seizure  and  sale  the  subrogation  would  be  inromplete.  A  was  not 
a  mere  translerree  who  could  not  proceed  iria  executiva  without  an 
act  of  subrogation.  He  was  legally  subrogated,  and  as  such  was 
thoroughly  invested  with  all  the  rigltts  of  the  original  holder  or 
payee,  as  if  the  same  had  passed  to  him  by  a  regular  act  of  con- 
ventiooal  subrogation.  Durae  v.  Ferrari^  60. 

2.  Where  it  appeared  that  A  borrowed  a  certain  sum  o\  aioney  frum 
B,  with  the  avowed  intention  of  discharging  notes  given  to  C,  and 
with  subrogation  of  C'a  rights  of  mortgage,  but  C  wad  not  a  party 
to  this  act:  Held — That  A  had  no  authority  i-i  law  to  subrogate 
B  to  C's  rights  without  C's  knowledge  or  consent. 

Boyle  V.  Cazahai^  438. 
See  Judgment,  No.  5 — Mississippi  and  Mexican  Gulf  i>hip  Canal 
Company  v.  Noyes  et  al.,  62. 
SHIPPING. 
1.   The  attempt  to  make  the  Heller  and  shipper  responsible   for  the 
loss  ofn;he  goods  shipped  must  fail,  where  he  had  no  instructions 
or  authority  to  insure  said  goods,  and  the  evidence  does  not  show 
that  this  was  incumbent  upon  him  by  the  custom  at  the  place  of 
shipment.  Eanan  <&  Richards  v.  Bowles,  4o^i. 

See  Carriers. 
TUTORS  AND  TUTORSHIP. 

1.  The  judgments  in  this  case  appointing  a  testamentary  tutor  and 
the  mother  of  minors  their  natural  tutrix  were  not  absolute  nulli- 
ties, and  can  not  be  attacked  collaterally.  Where  a  divorced  wife 
marries  again,  and  after  the  death  of  her  first  husband,  rlaims  to 
exercipe  her  rights  of  tutorship  by  nature  over  the  issue  of  her 
first  marriage:  Held — That  the  forfeiture  announced  in  article 
254  of  the  Revised  Co.fe  has  no  application  to  her  case. 

Succession  of  Pinniger,  53. 

2.  There  is  no  law  prohibiting  a  divorced  wife  from  becoming  natnral 
tutrix  of  her  children  after  the  death  of  their  father.  Ibid. 

3.  The  fact  that  there  are  no  special  tutors  ad  hoc  appointed  for 
minors  at  the  time  of  the  sale  of  their  property  dues  not  concern 
the  purchaser.  Ibid, 

4.  The  services  of  special  tutors  ad  hoe  are  not  necessary  to  effect  a 
sale  of  minors'  property.  Their  duty  begins  at  the  partition 
before  the  notary;  if  not  appointed  at  the  time  of  the  sale,  they 
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may  be  appointed  afterwards  and  before  the  notary  begins  the 
partition.  Ilnd, 

5.  Where  it  might  be  true  that,  technically,  a  widow  had  never 
qualified  as  administratrix  of  her  hnsbands's  succession,  yet  where 
she  qualified  as  tutrix  to  her  minor  children,  she  necessarily  be- 
came administratrix  of  his  succession,  and  payment  to  her  as  such 
ot  a  debt  due  to  the  succession  would  be  valid. 

Locke  V,  Barrow f  118. 
•6.  Where  the  creditors  of  a  succession  opposed  the  final  account  of 
the  administratrix  of  said  succesaion  on  the  ground  that  a  district 
court  judgment  for  several  thousand  dollars  in  their  favor  was  not 
placed  on  said  account  and  paid  :  Held — That  the  administratrix 
could  not,  in  tlie  parish  court,  dispute  the  final  judgment  against 
her  in  beiialf  ot  the  opponents;  first,  because  a  judgment  not  ab- 
solutely void  can  not  be  attacked  collaterally ;  second,  because  the 
parish  cnurt  can  not  revise  a  judgment  of  the  district  court,  and 
also  because  the  parish  court  can  not  determine  a  controverny 
when  the  matter  in  dispute  exceeds  9500,  for  want  of  jurisdiction 
ratione  mat€ri<B.  The  administratrix  should  not  have  omitted  to 
place  the  claim  of  the  opponents  on  her  final  account  and  to  pro- 
vide ior  its  payment,  because  the  process  of  garnishment  had  been 
resorted  to  against  one  of  the  opponents  by  a  third  party. 

Succession  o/Neal,  125. 
7.  Where  a  note  (or  a  certain  sum  of  money  was  found  in  the  suc- 
ccHsion  of  the  fatlier  of  the  maker^s  wife,  and  was  alleged  to  have 
been  given  in  acknowledgment  of  an  avancement  d*hoirie  to  said 
wife,  who  sub  equently  died,  leaving  minors  for  her  heirs :  Held — 
That  said  note  being  given  in  the  individual  name  of  the  maker 
must  be  considered  as  his  individual  debt,  and  is  not  subject  to 
collation  on  the  part  of  the  minors  in  the  succession  of  their  grand- 
father, and  that,  even  admitting  said  note  to  have  been  an  acknowl- 
edgment ot  indebtedness  by  the  drawer  in  the  name  of  his  children, 
a  tutor  has  no  right  to  make  such  an  acknowledgment. 

Succession  of  Landry  v.  Peray^  183. 
8.  Where  A  was  appointed  by  will  tutor  to  minors,  and  at  the  same 
time  the  testator  declared  that  the  care,  management  and  raising 
of  his  children  should  be  left  in  the  hands  of  Miss  B:  Held — 
That  this  was  not  appointing  her  tutrix;  that  this  was  merely 
giving  her  the  personal  care  ot  the  children,  whilst  the  legal  con- 
trol of  the  persons  and  property  of  the  minors  was  vested  in  A, 
who  could  as  tutor,  when  he  chose,  remove  them  from  her  care. 

Succession  of  Payne,  202. 
.  9.   On  the  plea  that  a  tutrix  can  not  authorize  another  person  to  bind 
the  minors  on  an  injunction  bond:    Held — That  it  is  the  duty  of  a 
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tutrix  to  protect  the  righto  ot  her  wards,  and  if,  in  the  accomplish- 
ment  of  that  duty,  it  becomes  necessary  to  execute  a  indicia)  bond, 
she  has  the  right  to  do  so.  Dupr4  v.  Swaffardf  222L 

10.  Nothing  is  to  be  found  in  the  statutes  of  this  Slate  relative  to 
adoption,  which,  beini^  construed  with  the  various  arti«*.les  of  the 
Civil  Code  on  the  subject  oi  tutorship,  inclines  this  court  to  be- 
lieve that  the  Legislature,  in  permitting  the  adoption  of  children,, 
had  any  intention  to  abridge  the  right  of  a  natural  tutor  to  the 
personal  care  and  control  oi  his  minor  child  or  to  the  administra* 
tion  of  the  child's  property.  Succession  of  Farstall,  430. 

11.  The  defense  that  the  note  sued  on  was  given  in  settlement  of  the 
claim  of  the  plaintiff  agaiust  defendant  as  tutor,  when  no  account 
had  been  rendered  by  defendant  to  the  court,  can  not  be  sustained*. 

NeiUon  v.  NeiUon,  528. 

12.  The  provision  of  the  Code,  which  requires  a  tutor  to  render  an 
account  ten  days  previous  to  entering  into  any  agreemento  with 
his  ward,  is  intended  for  the  protection  ot  the  ward,  and  he  alone 
can  take  advantage  of  ito  disregard.  The  tutor  can  not  take  ad- 
vantage of  his  iailure  to  ciimply  with  the  la-v.  Ibid. 

13.  The  allegation  that  tlie  note  was  given  for  two  slaves  purchased  at 
the  tutor's  sale  of  the  minor^s  property,  can  not  be  listened  to  in  a 
court  of  justice.  The  tutor  can  not,  in  his  own  defense,  be  per- 
mitted to  urge  his  own  dereliction  of  duty  and  violation  of  the 
laws  of  bis  country.  Besides,  it  is  in  evidence  that  the  price  of 
the  slaves  was  not  the  consideration  of  the  note  sued  on.     Ibid. 

14.  The  execution  of  the  note  for  the  amount  ascertained  to  be  due 
by  the  tutor  did  not  change  the  character  of  the  debt.  It  fixed 
the  amount  due  and  the  period  when  it  should  be  exigible,  but  it 
did  not  dxtinguish  the  legal  mortgage  wh  ch  tlie  law  gave  to 
secure  the  rights  of  the  ward.    Novation  is  m  ver  presumed. 

Ibid. 
Sbe  Jurisdiction.  Nos.  9, 10 — Lay  v.  Succession  of  (yNeil,  606.. 
See  Judgment,  Nos.  33,  34,  35 — Winter  v.  lounoir  et  a2.,  611. 

TRANSFER. 

See  Bills  and  Notes — City  of  New  Orleans  v.  Strauss^,  50. 
See  Minors,  No.  1 — Seyburn  v.  Deyris,  483. 

TRESPASS. 

See  Prescription,  No.  11 — Whitehead  v.  Dugan,  409. 

TELEGRAPH  COMPANY. 

See  Prescription,  No.  10 — Lagrange  v.  Southwestern  Telegraph 

Company^  383. 
See  Carriers,  Nos.  2,  3,  4 — Ibid. 
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TRUSTS. 
1.  Where  defendants  received  a  certain  quantity  of  cotton,  sold  it, 
and  collected  the  proceeds  of  the  sale  as  commission  merchants  or 
factors  of  the  plaintiff:  Held — That  the  debt  resnlting  from  it  is 
a  fiduciary  one,  and  exempted  by  the  Insolvent  law  from  its 
operation.  The  money  was  received  in  trust  for  the  pla  ntiffl 
Defendants,  by  converting  it  to  their  own  use,  rendered  them- 
selves amenable  to  the  criminal  laws  of  the  State.  It  can  not, 
therefore,  be  inferred  that  the  insolvent  laws  of  the  State  intended 
to  discharge  a  debtor  from  such  a  debt,  even  if  it  had  not  been 
therein  expressly  excepted.  Tate  v.  Lafaresi,  187. 

TAXES  AND  TAXATION  AND  TAX  SALES. 

1.  The  statute  of  1871,  creating  additional  remedy  for  embezzlement,, 
breach  of  trust  or  fraud,  on  the  part  of  eoUectors  of  taxes,  in  no 
manner  conflicts  with  section  1593  of  the  Revised  Statutes  of  1870, 
and  the  latter  is  not  therefore  repealed  by  the  former. 

State  V.  Doherty,  119. 

2.  Where  the  resistance  to  the  payment  of  State  taxes  was  founded 
on  the  ground  that  the  clerk,  sheriff  and  recorder,  before  proceed- 
ing to  make  the  assessment  on  which  the  tax  is  levied,  gave  no 
notice  in  the  official  journal  of  the  parish,  as  required  by  section 
forty  of  the  Revenue  law,  acts  of  1871,  116:  Held— That  the 
plaintiff's  objection  rested  merely  on  technical  grounds,  inasmuch 
as  he  had  paid  voluntarily  his  parish  taxes,  which  were  levied 
under  the  same  law,  by  the  same  parties^  upon  the  same  assess- 
ment, at  the  same  time  and  in  the  same  manner  in  every  respect 
as  the  State  taxes,  and  had  several  times  promised  to  pay  said 
taxei* ;  and  inasmuch  also  as  he  bad  made  in  this  proceeding  no- 
complaint  of  any  error,  injury,  or  injustice  in  the  assessment  and 
levying  ot  the  taxes.  Ottg  v.  Eeberty  196. 

3.  I  he  object  of  section  forty  of  the  Revenue  law  of  1871  is  to  give- 
the  taxpayer  notice,  that  he  may  have  an  opportunity  to  have 
errors  corrected  and  a  just  assessment  made.  Where  it  is  proved 
that  he  had  such  notice,  he  has  no  cause  to  complain.  Ibid, 

4.  Tht;re  is  no  prohibition  in  the  constitution  against  the  sale  of 
property  for  taxes  in  lots  of  from  ten  to  fifty  acres,  or  any  other 
quantity.  The  fact  that  the  constitution  directs  that  all  lands  sold 
in  pursuance  of  decrees  of  courts  shall  be  divided  into  tracts  of 
from  ten  to  fitty  acres,  does  not  inhibit  the  legislature  from  direct- 
ing lands  sold  under  other  process  to  be  similarly  divided. 

Ibid. 

5.  The  impracticability  of  the  proceeding  prescribed  by  law  and  the 
imposing  of  the  cost  thereof  upon  the  purchaser  of  lands  sold  for 
taxes,  are  not  good  grounds  for  an  ipjunotion  on  the  part  of  the- 
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taxpayer.    The  cooBequences  referred  to  will  rest  with  the  State 
and  the  purchaser.  Ibid, 

•6.  Where  a  piece  of  property  was  boaght  at  a  tax  sale,  the  deed  for 
it  made  out  by  the  sheriff  and  duly  recoided  in  the  office  of  the 
recorder  of  the  parish,  and  said  property  was  seized  by  a  creditor 
of  its  tormer  owners,  who  treated  the  tax  sale  as  an  absolute  doI- 
lity,  and  who,  being  injoined  by  said  purchaser,  proposed  in  the 
injunction  suit  to  attack  the  title  by  showing  irregularities  and 
delects  in  the  proceedings  preceding  the  tax  sale  :  Held — ^That  on 
its  tace  the  title  of  the  purchaser  is  regular;  that  he  is  ib  posses- 
sion under  a  recorded  title;  that  by  a  special  provision  of  the 
constitution,  article  118,  the  deed  of  sale  is  prima  fade  evidence 
.as  to  the  title;  that  it  is  declared  valil  by  section  59  of  the  act  of 
1872,  No.  42,  and  that  for  these  reasons  the  injunction  mnst  be 
maintained.  Coco  v.  Thieneman  ei  aZ.,  236. 

7.  Where  the  plain tiflf  sued  for  the  value  of  his  services  in  transfer- 
ring from  the  other  district  courts  and  docketing  in  the  Superior 
District  Court  some  fifteen  hundred  tax  suits,  and  obtained  judg- 
ment in  his  favor  for  tlie  sum  of  fifty  cents  per  suit  on  all  of  said 
suits:  Held — That  the  extra  compensation  allowed  the  clerk  in 
4;his  instance  was  not  authorized  by  law. 

BurJc  V.  City  of  New  Orleans,  301. 

6.  Where,  instead  of  procuring  and  recording,  according  to  law,  cer- 
tified copies  of  judgments  as  directed  by  city  ordinance  No.  16.J0, 
.administration  series,  the  plaintiff  followed  the  piovisions  in  sec- 
tion 12  of  act  No.  73  of  1872,  by  which  a  special  mode  was*provided 
for  recording  the  taxes  due  to  the  city  without  any  cost  to  the 
city :  Held — That  if  the  provisions  of  this  act  are  resorted  to  in 
preparing  and  inscribing  the  tax  judgments  to  preserve  the  lien 
and  mortgage  in  favor  of  the  city,  its  provisions  in  regard  to  com- 
pensation must  be  enforced.  It  is  only  by  the  terms  of  this  law 
that  ttie  lists  or  registers  prepared  by  the  plaintiff  can  have  effect 
as  a  legal  inscription.  But  this  inscription  was  to  be  made  with- 
out cost  to  the  city.'  Outside  of  this  law  the  said  registers  or 
inscriptions  of  judgments,  as  made  by  plaintiff,  ara  without  effect. 
The  inscriptiouH  are  not  made  in  the  books  of  privileges  and  mort- 
gages required  by  the  general  law  on  the  subject. 

SouthtDorth  V.  City  of  New  Orleans^  333. 

'9.  The  clerks  of  courts  in  the  city  ol  New  Orleans  do  not  come  within 
the  provisions  ot  section  52  of  act  No.  42  of  the  General  Assembly 
of  lb71  in  relation  to  the  assessment  and  collection  of  taxes. 

State  ex  rel.  Lynne  v.  CUnionj  342. 
10.  There  is  no  law  which  requires  that  the  tax  bills  or  receipts  shall 


INDE^.  801 

TAXES  AND  TAXATION  AND  TAX  SALES— Continued. 

be  gigned  by  the  Administrator  of  Finance  of  the  city  of  New 
Orleans,  or  that  stamps  should  be  affixed  to  them. 
CityofNeno  Orleant  v.  Orescent  Mutual  Insurance  Company,  390. 

11.  It  is  not  necessary  that,  in  the  judgment  enforcing  the  payment  of 
IJie  tax  bills,  there  should  be  specifications  separating  the  amount 
assessed  on  real  estate  from  the  assessment  on  merchandise,  capi- 
tal mad  money  at  interest.  It  is  sufficient  that  this  should  be  done 
in  the  tax  bills  on  which  the  judgment  is  predicated.  IHd. 

12.  It  was  a  sufficient  publication,  and  such  as  was  required  by  the 
law,  where  it  was  proved  that  the  notices  to  taxpayers  were  pub- 
lished at  least  four  times  in  the  New  Orleans  Republican,  to  wit : 
on  the  twenty- second,  twenty  •seventh  and  thirtieth  of  August, 

.  and  on  the  nineteenth  of  September,  1872.  It  was  not  necessary 
that  there  should  have  been  further  evidence  of  the  ordinances 
Nos.  1497  and  1498,  than  there  is  in  the  record.  Ibid, 

IS.  The  offsring  in  evidence  of  the  several  papers  in  which  the  notice 
of  publication  was  made,  and  the  subsequent  filing  of  them,  was 
ouffieieirt  to  establish  what  the  law  required.  Ibid.- 

14.  The  law  relating  to  city  taxes  does  not  require  the  notices  to  be 
published  for  thirty  days.  It  only  declares  that  no  judgment  shall 
be  r^idered  until  after  thirty  days'  notice,  the  notice  to  be  thrice 
published.  Ibid. 

15.  The  City  ordinances  Nos.  1261,  1262, 1272,  of  December,  1871 ,  do  not 
make  the  aggregate  taxation  exceed  two  per  cent.,  and  this  objec- 
tion, BO  far  as  these  ordinances  are  concerned,  can  not  be  main- 
tained. Ibid. 

16.  The  dty  ordinance  of  the  nineteenth  December,  1871,  and  the 
ordinance  of  the  thirtieth  December  of  the  same  year,  are  not  in 
violation  of  the  act  of  the  sixteenth  of  March,  1870,  section  18, 
which  provides  that  the  Common  Council  of  New  Orleans  shall, 
onee  at  a  regular  meeting  in  the  month  of  December,  and  not 
oftener,  in  each  and  every  year,  lay  an  equal  and  uniform  tax, 
etc.  Ibid, 

17.  The  ordinance  of  the  City  Council,  seventh  May,  1872,  levying  a 
third  tax  in  addition  to  those  levied  by  the  ordinances  of  the  nine- 
teenth and  thirtieth  December,  1871,  is  not  contrary  to  the  statute 
whieh  provides  that  taxes  shall  only  be  levied  once  a  year  in  the 
month  of  December,  because  said  ordinance  rests  on  the  act  of 
the  t'wenty-fourth  April,  1872,  which  authorizes  the  levying  of 
said  tax  on  an  estimate  to  be  made  from  the  tax  rolls  of  1871.  The 
objeetien  that  this  act  is  unconstitutional  because  retrospective  in 
its  effect  can  not  be  maintained.  Ibid, 

18.  The  eonstrncting  of  levees  for  the  protection  of  lands  subject  to 
(Tverflows  ia  not  made  at  the  expense  of  the  State  treasury.    That 
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expense  is  met  by  a  general  tax  on  aU  the  taxable  property  of  the 
people  of  the  State.  The  Legislature  had  the  power  to  impose 
that  tax  and  to  appropriate  it  as  they  saw  fit.  They  create  do 
debt  which  goes  beyond  the  constitutional  limitation,  and  in  the 
acts  referring  to  the  general  levee  tax  have  violated  no  provinon 
of  the  constitution. 

State  ex  rel,  Louisiana  Levee  Oampany  v.  OUnian,  40L 

19.  Where  the  defendant  being  sued  as  a  defaulting  tax  collector,  his 
defense  was  that  the  State  Treasurer  illegally  refused  to  reoeiTe 
from  him  certain  State  warrants  which  he  alleged  he  took  io  pay- 
ment of  taxes:  Held — That  the  defense  was  not  tenable,  becaaae 
at  the  time  the  warrants  were  tendered  the  Treasurer  was  injoined 
by  the  Superior  District  Court  from  receiving  the  aame,  and  be- 
cause said  warrants  were  illegally  issued,  no  appropriation  for 
snch  purpose  having  been  made  as  required  by  article  104  of  Uie 
constitution,  and  because  the  defendant  did  not,  in  relatioii  to 
those  warrants,  comply  with  the  provisions  of  section  3397,  Be- 
vised  Statutes.  State  v.  LemariS^  412. 

20.  Unless  the  property  within  an  incorporated  town  is  expressly  ex* 
empted  by  law  from  a  parish  tax,  the  general  power  conferred  od 
the  police  jury  of  the  parish  to  assess  a  tax  on  all  ordinary  ob- 
jects of  taxation  in  the  parish  will  reach  such  property. 

Maurin  v.  Smith,  445. 

21.  This  case  is  held  by  the  court  to  be  governed  by  the  one  of  Camp- 
bell V.  the  City  of  New  Orleans,  12  An.  34.  There  is  bat  one 
difference  in  point  of  fact.  Campbell  paid  his  taxes  without  ob- 
jection or  protest,  and  sought  only  to  recover  the  amount  back 
aiter  it  had  been  decided  in  a  controversy  between  another  partj 
and  the  city,  that  the  ordinance  under  which  the  assessment  ww 
made  was  unconstitutional.  In  the  present  case,  the  plainfciffii, 
before  making  their  last  payment  for  taxes,  expressly  stipulated 
with  the  City  Treasurer,  to  whom  their  money  was  paid,  that  it 
should  be  returned  in  case  there  should  be  rendered  a  decinoa 
in  a  certain  sense,  by  the  court,  in  another  pending  controveny. 
But  they  paid,  not  because  they  were  compelled  to  pay,  bot  be- 
cause they  chose  to  pay,  and,  on  the  contrary,  did  not  resist  pay- 
ment, as  was  done  in  the  case  upon  the  decision  of  which  they 
were  content  to  rest  their  case. 

Factors  and  Traders*  Insurance  Oo,  y.  City  of  Kew  Orlea^f  454. 

22.  The  stipulation  by  plaintiffs  with  the  City  Treasurer  amounted  to 
nothing,  for  it  was  not  shown  that  he  had  authority  to  make  the 
contract.  Itfid» 

23.  There  was  an  unquestionable,  natural  obligation  on  the  part  of 
plaintiffs  to  bear  their  quota  of  the  expenses  of  carrying  on  th^ 
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moDioipal  goyerament  of  the  city  of  New  OrleaDs.  The  plaiDtififg 
have  eigoyed  all  the  advantages  and  protection  of  that  manicipal 
government.  To  return  to  them  the  money  which  they  have  paid 
in  consideration  of  these  advantages,  would  be  to  give  them  the 
protection  which  they  required  for  their  persons  and  property,  and 
make  their  fellow  citizens  pay  for  it.  Ibid, 

24.  The  law  under  which  plaintiffs  paid  their  taxes  was  in  full  force 
and  vigor  at  the  time.  It  is  a  fallacy  to  contend  that  it  never  had 
any  life  becaase  it  was  unconstitutional.  Ibid. 

25.  Where  plaintiff,  whose  property,  as  he  claimed,  was  seized  by 
virtue  of  a  judgment  in  the  suit  of  Marcy  v.  McKinney,  injoined 
said  execution  and  excepted  to  the  right  of  defendants  and  inter- 
venor  to  thus  attack  his  title  collaterally,  but  averred  that  they 
must  do  so  by  a  direct  revocatory  action  contradictorily  with  all 
the  parties  to  the  tax  sales  at  which  he  acquired  the  property,  and 
further  excepted  that  they  had  neither  alleged  nor  suffered  any 
injury  by  said  sales:  Held — That  the  court  a  qua  erred  in  main- 
taining the  exceptions  of  plaintiff  to  the  right  of  the  intervener 
and  defendants  to  contest  the  validity  of  the  tax  sales  under  which 
plaintiff  holds.  Dupre  v.  Thompson,  503. 

26.  Section  11  of  act  81  of  the  regular  session  of  1872,  promul- 
gated on  thirteenth  April,  1873,  does  not  violate,  as  alleged,  the 
uniformity  and  equality  of  taxation,  because  it  exempts  some 
property  and  persons  in  the  town  of  Monroe,  within  the  limits  of 
the  parish  of  Ouachita,  from  taxation  to  which  other  inhabitants 
of  the  parish  are  subject,  and  because  the  Legislature  can  only 
exempt  '*  property  actually  used  for  church,  school  and  charitable 
pnrposes."  Whited  v.  Leiois,  568. 

27.  The  power  to  tax  property  within  the  parish  of  Ouachita  and  re- 
quire licenses  from  the  inhabitants  thereof,  was  conferred  by  the 
Legiplature  on  the  police  jury,  and  the  exercise  of  that  power  is 
only  curtailed  by  the  section  of  the  law  which  exempts  the  town 
of  Monroe.  Ibid, 

28.  The  Legislature  conferred  the  power  of  taxation  on  each  sub- 
division of  the  local  government — the  police  jury  of  the  parish 
and  the  municipal  authorities  of  the  town  of  Monroe — and  had 
the  right  to  withdraw  or  modify  that  delegation  as  to  each  or  both. 
The  <act  was  not  retroactive.  It  merely  withdrew  a  delegated 
power  which  had  Dot  yet  been  exhausted,  and  destroyed  no  vested 
right  in  the  police  jury.  Ibid, 

29.  The  tenth  clause  of  section  1  of  act  No.  14  of  the  acts  of  1872  is 
not  unconstitutional,  because  it  levies  a  tax  of  eighty-five  dollars 
on  persons  dealing  in  distilled  liquor,  or  retailing  spirituous  liquors 
on  land,  while  a  tax  of  only  fifty  dollars  is  levied  on  persons  fol- 
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lowing  a  like  occupation  on  steamboats,  although  tbey  maj  onlj 
ply  within  the  limits  of  a  single  parish  of  the  State. 

KaUsM  Y.  Qradf,  576. 

90.  Retail  dealers  are  those  who  keep  an  open  shop  and  who  sell  pro- 
visions and  liquors  in  small  quantities.  C.  C.  3206.  Awfaolc«ale 
dealer  is  a  person  who  sells  by  packages.  A  man  maj  be  both  a 
wholesale  and  retail  dealer.  He  is  a  wholesale  dealer  when  he 
sells  parcels  of  goods  in  packages,  as,  for  instance,  ten  barreU  of 
flour  or  whiskey,  or  whiskey  and  flour  by  the  barrel,  or  one  or 
more  sacks  of  coffee,  or  bolts  of  goods,  at  the  same  time,  and  to 
the  same  party.  He  is  a  retail  dealer  when  he  sells  floor  by  the 
pound,  whiskey  by  the  gallon  or  bottle,  dfy  goods  by  the  yard. 
He  is  both  a  wholesale  and  retail  dealer  when  he  sells  all  audi 
articles  by  the  package  or  by  the  pound  indifferently. 

Flaumoy  dc  MilUape  y.  Qrady^  591. 

31.  Each  proviso,  the  one  in  section  15  of  act  No.  42,  approved  March 
3,  1871,  and  the  other  in  section  15  of  act  No.  14,  approved  March, 
5,  1872,  refers  simply  to  the  license  tax,  and  not  to  taxation  on  the 
property,  capital,  etc.,  of  insurance  companies. 

Ciiy  of  New  Orleans  v.  Salamander  Insurance  Company^  650. 

32.  Under  the  act  ot  1871,  the  payment  ot  $1000  as  a  license,  and  ni 
one  per  centum  on  the  premiums  earned  from  polieies  iMued 
through  agencies  in  the  State,  in  addition  to  said  licenae,  wHl 
exempt  the  company  from  any  other  license  for  doing  bnainesg 
throughout  or  in  any  part  of  the  State — ^the  one  per  centum  being 
considered  sufficient  from  the  agencies  in  the  State,  and  the  $1000 
from  the  mother  company.  Ibid, 

33.  The  act  of  1872  treats  only  of  the  subject  of  licensee,  and  is 
limited  to  that  only.  Ibid, 

See  Constitution  and  Constitutional  Law,  Nos,  20,  21,  ®— 
State  ex  reL  Blakemore  v.  Chraham,  625. 
WARRANTY. 

1.  Where  a  certificate  of  indebtedness,  with  the  date  and  nomher 
wanting,  was  stolen,  while  being  prepared  for  issuance,  before  it 
was  issued  and  put  in  the  market  by  the  city  of  New  Orleans,  and 
after  the  date  and  number  had  been  subsequently  forged  was  soM 
to  the  defendant,  who  called  his  vendor  in  warranty :  Held — That 
this  instrument  can  not  be  classed  as  negotiable  paper  upon  which 
the  maker  is  bound  to  innocent  holders.  It  is  transferable,  it  is 
true,  but  the  transferree  obtains  only  the  rights  of  the  transierrer. 

City  of  New  Orleans  v.  Strauss,  50. 

2.  In  this  case  the  transferrers  and  warrantors  had  no  legal  posses- 
sion of  the  certificate  of  indebtedness  of  which  the  city  of  New 
Orleans  never  ceased  to  be  the  owner.  Ibid, 

\  3.   There  is  no  ground  for  a  call  in  warranty  in  a  case  of  trespass, 

and  hence  there  is  no  right  of  action  against  warrantors. 

Oooo  V.  Hardis^  280. 


\ 


INDEX.  805 

WAGES. 

Srb  Privilege,  No.  6 — Radowiteh  v.  Siewerd,  315. 
WITNESS. 
1.  Where  tbe  objection  to  the  va1i<1it<y  of  a  will  waA,  that  the 
person  who  wrote  and  read  it  was  not  designated  therein  as  a  wit- 
oesA,  but  as  a  notary :  Held — That  there  is  no  law  which  declares 
that  a  man,  because  he  is  a  notary  public,  is  not  a  good  wit- 
ness to  a  will,  and  there  can  be  seen  no  reason  why  he  should  not 
be.  Suecessian  of  Payne,  202. 

Sbb  Criminal  Law  and  Pbacticb,  No.  18 — 8taU  v.  Frud- 
homme^  S22. 
WALLS  IN  COMMON. 

1.  Where  defendant  was  saed  for  half  the  value  of  a  waU,  whieb  said 
defendant  made  a  wall  in  common  by  nmng  it  to  sapport  hit  boild- 
ings :  Held — That  he  bad  no  interest  to  question  plaintiff's  title 
farther  than  to  ascertain  whether  l^e  claim  demanded  conld  safely 
be  paid  to  the  claimant.  Irwin  r.  Feiemmf  900. 

2.  The  question  whether  the  relator  in  this  case  bad,  as  owner  of  an 
urban  lot  of  ground,  the  right  to  build  a  wall  or  fence  on  her  own 
property  tor  her  own  profit  and  convenience,  involves  a  larger 
interest  than  the  five  hundred  dollars  damages  claimed  by  her 
next  neighbor  as  resulting  from  the  erection  of  said  wall  or  fence, 
and  therefore  a  snapensive  appeal  lies  to  this  court  from  a  judg- 
ment rendered  against  relator.  It  is  a  question  concerning  the 
ownership  of  property  and  its  enjoyment,  and  may  involve  the 
entire  value  of  the  property  on  which  the  wall  or  fence  is  built. 

State  ex  rei,  I^Arcy  v;  Judge  of  ike  Fourth  Dietriot  Court,  parish 
of  Orleans,  621. 
WILLS  AND  TESTAMENTS. 

1 .  The  subject  matter  of  this  suit  is  purely  probate  in  its  characteri 
to  wit;  the  revocation  of  the  probate  of  a  will,  and  the  suit  was 
properly  brought,  under  the  circumstances  of  the  case,  in  tbe  pro- 
bate court  which  had  made  the  order  to  record  and  execute  the 
will.  Fuentes  v.  Gaines,  85. 

2.  An  ex  parte  order  admitting  a  will  to  probate  is  not  a  judgment 
binding  upon  those  who  are  not  parties  to  the  proceeding.  The 
ex  parte  order  for  the  recording  aud  execution  of  the  will  is  a  pre- 
liminary proceeding  for  the  administration  of  an  estate,  if  not  a 
final  judgment  which  concludes  every  one.  It  is  a  mere  license  to 
authorize  the  executor  or  heir  to  carry  out  the  provisions  of  the 
testament;  and  the  verity  and  validity  of  the  will  must  be  estab- 
lished whenever  questioned  by  third  persons  from  whom  property 
is  judicially  demanded  under  the  will.  Ihid. 

3.  Article  3542,  Civil  Code,  refers  to  actions  for  the  nullity  of  testa- 
ments when  the  instituted  heir  is  in  possession  of  property  under 
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the  will,  and  is  sued  by  the  heirs  at  law  to  annul  the  will  and  to 
take  from  the  instituted  heir  the  pioperty.  It  does  not  apply  to  a 
case  in  which  the  defendant  in  a  chancery  suit,  is  oblis^ed  to  come 
to  the  probate  court  to  establish  a  part  ot  his  defense  in  conse- 
quence of  the  limited  jurisdiction  of  the  Circuit  Court  of  tbe 
United  States.  Ibid. 

4.  The  validity  of  a  probated  will  is  immaterial  to  third  parties  notil 
they  are  disturbed  under  it  in  the  possession  of  their  property,  and 
prescription  against  them  could  not  begin  to  run  until  the  canaeof 
action  had  arisen;  nor  can  prescription  run  against  one  in  powei- 
sion.  Ibid, 

5.  Where  a  will,  when  last  seen,  was  in  the  potseaaion  of  the  testatu, 
and  it  could  not  be  found  at  his  death,  the  presumptioii  of  the  law 
in  such  a  case  is,  that  the  testator  destroyed  it  animo  eamceUandi, 
and  the  onus  of  rebutting  this  presumption  is  cast  upon  those  seek- 
ing to  establish  the  will.  The  opinions  or  suspicions  of  a  witncs 
can  not  overcome  the  presumption  raised  that  the  testator  himself 
destroyed  the  will.  Ibid. 

6.  The  contents  of  a  lost  will  can  not  be  proved  by  witneaaes  vho 
derived  their  knowledge  from  the  verbal  declarations  of  the  testi- 
tor.  It  would  practically  authorize  the  making  of  a  verbal  teati- 
ment,  and  a  lost  testament  could  thus  be  proved  by  evidenee 
which  would  be  incompetent  to  prove  the  wiU  if  produced  in  coon 

Ibid. 

7.  It  i9  necessary  to  prove  that  a  lost  olographic  will  contaioa  all  ik 
essentials  prescribed  by  law  before  it  can  be  admitted  to  probate, 
to  wit:  That  it  was  wholly  written,  dated  and  »gned  by  tie 
testator,  and  the  witnesses  must  state  the  facts  which  are  neoet- 
sary  to  enable  the  court  to  determine  whether  or  not  the  will  is 
valid.  Ibid. 

8.  It  is  essential  to  specify  the  day,  month  and  year  to  give  a  date  to 
a  testament  in  the  sense  of  article  1588  of  the  Civil  Code.     Ibid. 

9.  The  facts  required  to  be  established  by  article  1655  Civil  Code  for 
the  probating  of  an  olographic  will  must  be  proved  by  oompeteDt 
testimony,  and  can  not  be  inferred  by  the  court.  Jbid. 

10.  Where  plaintiff  was  not  an  heir:  Held — ^That  she  had  no  right 
to  attack  a  will  in  so  far  as  it  related  to  the  disposal  made  by  the 
testator  of  his  property,  but  that  she  might  sue  to  annul  it  in  so 
far  as  it  interfered  with  her  rights  to  have  the  tutorship  of  her 
grand  children.  Succession  of  Fayne^  202. 

11.  It  is  unnecessary  to  decide  the  question  raised  whether  a  testament 
is  valid  as  a  will  by  nuncupative  public  act,  when  it  is  good  as  a 
nuncupative  will  under  private  signature.  Ibid* 

12.  Where  the  objection  to  the  validity  of  such  a  will  was,  that  the 
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person  who  wrote  and  read  it  was  not  designated  therein  as  a 
witness^  bnt  as  a  notary:  Held — That  there  is  no  law  which 
declares  that  a  man,  becanse  he  is  a  notary  public,  is  not  a  good 
witness  to  a  will;  and  there  can  be  seen  no  reason  why  he  should 
not  be.  Ihid. 

13.  A  will  can  be  set  aside  only  when  the  law  itself  pronounces  it  to 
be  null  on  account  of  the  want  of  compliance  with  those  formal- 
ities which  are  declared  to  be  sacramental.  Ihid, 

14.  Where  A  was  appointed  by  will  tutor  to  minors,  and  at  the  same 
time  the  testator  declared  that  the  care,  management  and  raising 

-^'  of  his  children  should  be  left  in  the  hands  of  Miss  B :    Held — That 

this  was  not  appointing  her  tutrix;  that  this  was  merely  giving 
her  the  personal  care  of  the  children,  whilst  the  legal  control  of 
the  persons  and  property  of  the  minors  was  vested  in  A,  who 
could  as  tutor,  when  he  chose,  remove  them  from  her  care. 

Ibid. 

15.  In  1860,  Manette  Dubreuil  died.  Her  estate  consisted  of  the  un- 
divided half  of  a  certain  real  estate,  standing  in  the  name  of 
Charles  Beebe,  deceased.  Manette  Dubreuil  had  no  legal  heirs. 
Luke  Beebe  was  her  natural  son,  duly  acknowledged  and  recog- 
nized as  such  by  a  judgment  of  the  Second  District  Court  of  the 
parish  of  Orleans.  In  1870,  said  Luke  Beebe  got  judgment  in  his 
favor  against  the  executor  of  Charles  Beebe  to  recover  ooe-half  of 
said  property.  lu  1871,  the  children  of  a  predeceased  natural 
child  of  Manette  Dubreuil  caused  her  will  to  be  probated.  These 
grandchildren  and  Luke  Beebe  were  by  said  will  made  universal 
legatees;  and  the  testatrix  iurther  declared  that  she  acknowledged 
owing  her  son  Luke  a  certain  sum  of  money  he  bad  advanced  to 
her  for  her  benefit,  and  whicu  she  wished  to  be  paid  to  him,  with 
a  certain  rate  of  interest.  The  graudcbildren  and  universal  lega- 
tees, who  are  the  contestants  in  this  case  against  Luke,  maintained 

■ 

that*  the  passage  of  the  testament  above  referred  to  was  only  the 
acknowledgment  of  a  debt  and  not  a  legacy,  and  pleaded  pre- 
scription :  Held — That  it  constituted  a  remunerative  legacy;  that 
the  succession  of  Manette  Dubreuil  was  an  irregular  succession; 
that  representation  is  not  admitted  in  such  successions,  except  in 
the  case  ot  the  succession  for  a  natural  child ;  that  until  the  will 
of  Manette  Dubreuil  was  probated,  Luke  Beebe  was  the  sole  heir 
of  the  deceased ;  that,  as  such,  he  had  no  right  to  sue  the  estate, 
or  to  make  a  demand  for  payment  of  a  debt  due  to  him,  as  such 
debts  are  extinguished  by  confusion;  that  when  the  will  was 
produced  and  probated,  Luke  Beebe  ceased  to  be  the  sole  heir; 
that  his  right  as  creditor  became  exigible,  and  that  until  then  pre- 
scription did  not  begin  to  run. 

Succession  of  Manette  Dubrewl,  370* 
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16.  The  argament  that  a  teetameDtary  di^positioD  Id  favor  of  MaMo 
oouoty  coart,  Kentucky,  is  immoial,  and  therefore  null,  becanw 
the  legacy  is  to  be  applied  to  the  support  of  iudigeut  illegitimate 
children  under  seven  years,  and  their  indigent  mothersy  is  not  con- 
sidered worthy  of  serious  consideration. 

8uoce$9ion  of  Milton  Taylor,  446. 

17.  Where  the  formalities  required  by  Art.  1578  Revised  Code,  were 
not  complied  with,  a  will  is  not  good  as  a  nuncupative  teetament 
by  public  act,  nor  can  it  be  held  good  as  a  nuucnpative  will  by 
private  act,  when  the  proof  adduced  iaUs  to  shew  that  the  formal- 
ities required  for  it  have  been  observed. 

Thihodeamx  v.  FooriMi,  478. 

18.  Where  a  wiU  was  made  in  these  terms:  *'At  home,  March  4, 
1870.  I  this  day  make  my  will.  I  want  my  wife  to  keep  and 
maneg  all  my  estate  both  reil  and  persnel  deuren  her  iif  Uae  and 
be  Lowed  to  sell  eny  of  the  land  for  not  less  than  the  apprsment 
and  I  apoint  my  wife  administrator :  Held — That  said  wfll  con- 
tains no  substitution  and  VLofidei  eommissum,  which  are  never  to  be 
presumed ;  that  the  words  of  a  will,  like  those  of  a  law,  are  gen- 
erally to  be  understood  in  their  most  usual  signification,  without 
attending  so  much  to  the  niceties  of  grammar  rules  as  te  t^e  gen- 
eral and  popular  use  of  the  words;  that  said  will,  conatmed  by 
these  rules,  means  that  the  testator  intended  to  give  the  nsulraet 
of  his  estate  to  his  wife,  and  is  valid. 

HoMley  et  oZ.  v.  ffadey,  602. 

19.  Express  mention  must  be  made  in  the  nuncupative  will  by  pnblie 
act  that  the  witnesses  were  present  at  the  time  it  was  reoeived  by 
the  notary  and  dictated  by  the  testator,  otherwise  the  instrument 
does  not  conform  to  the  requirements  ot  article  1578  of  the  Revised 
Code,  and  is  therefore  void.  Oanner  v.  Brasher,  663. 

20.  That  the  wituesAos  came  with  the  testator  to  t^e  office  e€  tlie  notary 
and  were  present  when  t!>p  will  was  read  to  him,  is  not  sufieient. 
This  might  be  strictly  true,  and  yet  the  witnesses  might  not  be 
present  at  the  dictating  and  writing  of  the  trstamt-nt* 
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